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DHARKHAST RULES AND THEIR LEGAL ASPECT. 
THE decision of the Madras High Court in Kasturi Reddi 

v. Secretary of State for India in Counci? | raisesa very important 
-question as to the real character of what are called “ Darkhast 
Rules.” In this article, I propose to discuss some of the leading 
features of that decision; and indicate in what direction further 
elucidation is necessary, so as to render the question one that is 


free from difficulty. 





2. Before entering into a discussion of the subject, the 
following preliminary remarks may be necessary. By the term 
« darkhast rules” is meant the rules which the revenue autho- 
tities have framed to dispose of applications for assignment of 
‘assessed and unassessed lands at the disposal of Government. 
Ina ryotwart tract of country like the Presidency of Madras, 
such rules are necessary, for there are always some lands remain- 
ing uncultivated, and are available for assignment under the 
rules. In disposing of such lands, Government proceed on certain: 
fixed rules, which are embodied in the Board’s Standing Orders 
(Nos. 15-16.) 

3. Civil courts are very often called upon to interpret such 
rules, when parties aggrieved by an infringement of them sue 
before them for remedy. The State, in disposing of lands at its 
disposal, can either bind itself by means of a legislative enactment, 
asin the case of Zamindaris, by Regulation XXV of 1802, or 
may rest itself content with framing rules, which it professes 
to observe as in the case of lands held under ryotwari tenure. 
The rules in themselves are not arbitrary, but proceed on 
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certain fixed principles. But although the law on the sub- 
ject, so far as it can be ascertained from decided cases, is some- 
what spasmodic in its growth, stilla close study of the cases 
may lead one to trace four stages in it. What those four stages 
are, I propose to point out with a view to indicate the lines on 
which its future development may rest :— ` 

(a) In the first stage of its growth, the point litigated 
between the subject and the State was with a view to determine 
whether a particular piece of land was at the disposal of Govern- 
ment, so as to be available for assignment. In Gengu Reddi v. 
Asal Reddi 1 the point raised was as to the effect of an aban- 
donment by aà pattadar of the land in his holding. The facts 
were these :—The appellant before the High Court held a piece of 
land under a patta, but subsequently abandoned it. ‘The State, 
with a view to secure its revenue, assigned it to another person 
under darkhast rules. The pattadar who at first abandoned the 
land turned up and sued to recover it, on the ground that his 
title to it was not legally determined by a mere abandonment, 
and it subsisted notwithstanding his abandonment at first. 
Though in the first court he got a decree, in the appellate court 
the suit was dismissed, and the decision was upheld by the High. 
Court on the ground that, the land having lain waste for some 
time, it was competent. to the revenue authorities to assign it to 
other persons, so that public revenue might not suffer. ‘The same 
principle was also followed in another case, Kumaradeva Mudali 
v. Nallatambi Reddi ?. But in Rajagopala Atyangar v. Collector 
of Chingleput* a different view was, however, taken, vzz., that 
when arrears of revenue became due upon land held by a ryot; his 
right could only be legally determined by proceedings taken under 
Act II of 1864, by bringing it to sale, and Government buying 
it in for themselves, and a mere abandonment could not make the 
land, in such a case, one at the disposal of Government, so as to be 
available for assignment to strangers, and the assignee under such 
an order would get no title whatever. However, in Sudbaroya 
Mudalt v. Collector of Chingléput* their Lordships the Chief 
Justice (Str Charles Turner) and Mr. Justice Zznes, did not accede 
to the proposition of law enunciated in the above case. They, on 
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the other hand, point out that it is of the utmost importance 
that Government should secure their revenue, and where lands 
are abandoned, private rights must yield to the right of Govern- 
ment to take steps to safeguard their revenue, and if, for this 
purpose, lands are assigned, all prior rights: are extinguished, 
and can no longer be revived. 

But this point need not now be much discussed. In days when 
the population .was thin and land fit for cultivation large in 
extent, such abandonment might have been common either on 
account of want of labourers or of means to cultivate, and such 
questions might have been important. But now, abandonment has 
become almost a thing of the past, and the civil courts will not 
often be called upon to adjudicate upon such questions. 

(6) When we come to the second stage inthe growth of 
the law on the subject, civil courts were then confronted with the 
task of deciding—(1) when an assignment might be deemed to be 
complete; -(2) what was the line of demarcation as to the juris- 
diction of civil courts in respect of dharkast rules. As to (2) it 
was distinctly pointed out by the Madras High Courtein Sudda- 
roya Mudali v. The Collector of Chingleput* that it was not open to 
‘civil courtsto compel revenue authorities to settle with a particu- 
lar ryot, but when once the settlement was effected, they were com- 
petent to enter into and decide the question whether the assign- 
ment was in accordance with rules framed bythem. In respect of 
(1) the decisions are conflicting, and it is somewhat difficult to 
extract out of them any definite legal principle. On this point, 
the leading case is Collector of Salem v. Rangappa®. The broad 
proposition of law laid down in the case was, when once a patta 
was uncondttronally tssued, it is not liable to be cancelled at the 
instance of any other superior officer, except for fraud, mistake or, 
misrepresentation. ‘This proposition received further elucidation 
in Peria Royalu Reddi v. Royalu Reddi ?, where it was re-affirmed, 
while in T¢rumalaisamt Atyangar v. Tirumalat Gounden* it was 
pointed out that when there was an appeal, the issue of a patta 
or registry would only be subject.to the result of the appeal. 

, (c) In what may becalled the third stage in the growth of 
law on the subject, the real character of these rules is well 
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enunciated. The two cases which distinctly laid down the law 
are Kasturi Reddi v. Secretary of State for India’ and Sappant 
Asari v. Secretary of State for India2, From these, which may 
be called the leading cases on the subject the following principles 
may be extracted :— 

(i) That the entire extent of land comprised within Bri- 
tish territory has become vested in the Secretary of State for 
India in Council for the purpose of raising revenue, under a 
Parliamentary Statute (53 Geo. III.) 

(ii) That the Governor-in-Council was empowered on 
-behalf of the Secretary of State for India in Council to dispose 
of such lands and raise revenue thereon. 


(iii) That the darkhast rules are nothing more than a 
power of attorney by the Governor-in-Council to various officers, 
and they define the powers and limits within which officers 
empowered under the rules to dispose of land should act. 


(iv) That the “ application for land,” z.e., darkhast, is a 
mere proposal which, when accepted by Government, becomes 
a contract that can be specifically enforced against them, and 
operates also asa valid disposal of land, which cannot be set 
aside by any officer, superior or inferior, except for fraud, mites 
or misrepresentation. 


(v) That civil courts have jurisdiction to enquire whether 
the various officers so empowered act within the limits assigned 
to them by the darkhast rules. 

(vi) That it is the order of assigument that constitutes 
title, and neither patta nor possession is necessary to complete 
it. 

(vii) That some of these rules are directory, which, when dis- 
regarded, do not vitiate the grant, while others are mandatory 
and go to the essence of the order of assignment. 

These'are some of the legal principles which can be ascet- 
tained from the above two cases, 


(d) In the fourth stage of the growth of the law on the sub- 
ject, the attempt has been made to ascertain the exact applicability 
of these principles in actual practice, and I proceed to point ont 








1, (1902) LD, R. 26 M. 268., 2 (1902) LIR.. 26.8% 742.. 
H . z PAn . 


PART IL] THE: MADRAS LAW JOURNAL. Š: 


what “different interpretations the rules have received, and on ~ 
what sound legal basis they can be rested. 


4. The first case in which the real import of these rules 
came up for discussion was Muthu Veera Vandyan v. Secretary 
of State for India in Council.1 The question in that case related 
to the sort of irregularities committed by the revenue officials, 
that can be enquired into by civil courts and made a ground 
for annulling a grant. His Lordship the Chief Fustece pointed 
out that any irregularity committed by revenue officials could be 
a ground for annulling the grant by civil courts, while Justices 
Benson and Miller? pointed out that civil courts could not try 
some of such irregularities, for darkhast rules being merely depart- 
mental, the remedy for an infringement of some of them would 
be only in the department itself. In that case the irregularity was 
the failure to publish, by tom-tom, an application for land, in the 
village. The view which their Lordships Justices Benson and 
Miller took isonly au extension of the principle enunciated in Sw- 
braya v. The Siub-Collector of Chingleput®, viz., thatit is not open 
to civil courts to compel revenue authorities to settle with a parti- 
cular ryot. In another case—H. Behari v Secretary of State for 
India*—the point raised was as to the validity of an assignment 
made by a Divisional Officer, of land situated within port limits, 
without consulting the Port Officer as required by a Govern- 
ment Order embodied in the darkhast rules. Their Lordships 
Justices Sankaran Nair and Munro point out that the Govern- 
ment Order is merely directory, and failure to comply with it 
does not vitiate the grant. Similarly in Secretary of State for 
India v. Bundeppa of Kondakondia® the question related to an 
assignment of tank-bed land by a Tahsildar, while the Standing 
Order No. 16 directs the sale of the same by public auction. It 
was there pointed out that this does not vitiate the grant as it 
does not affect the competency of the officer to assign -the land. 
‘But inS. A. No. 213 of 1903 (unreported) their’ Lordships point 
out that when a Zahszldar makes an assignment of land classed 
as ‘‘ unassessed” in the mistaken belief that it is “ assessed,” his 


1, (1906) T. L. R. 29 M. 461. 
"2 Bee Mithuteera Vandayan v: v The id eer atu f State for Inia (1806) I. L R. 
30 M. 270. 

3. (1882) 1. E. R. 6 M, B04, f 4 (1908). LLR. 81 M. 264, 

So 6B LLR, 32M. pp. 301-802. 
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action is w/fra vives, and the assignee gets no title under the 
order of assignment. 


5. Thus from the above cases, it is apparent that the High 
Court, in construing these darkhast rules, draws a distinction 
between rules which are merely directory and those that are 
mandatory ; the former is only a direction which, if not complied 
with, does not vitiate the grant, while in respect of rules which 
can be classed under the latter head, they goto the competency of 
the officer to assign the land, but the intelligible principle upon 
which such a distinction can be rested can be stated in the fol- 
lowing manner:—All are agreed on one point, vzz., thatit is open 
to the revenue authorities to assign land to any person they like, 
and the jurisdiction of civil courts arises only when a right has 
been acquired as against Government by the assignee, under the 
rules. Of these rules, some are intended to be of the essence of the 
grant, and others are merely matters of procedure which, when 
disregarded, do not vitiate the grant and make it ab zz¢zo void. 


6. In the following, an attempt is made to differentiate 
these rules, and classify them under various heads:— 
(a) Rules which determine the competency of the officer to 
assign land. 


(b) Rules which point out what lands ought to be assigned 
and what should not be. 


(c) The formalities to be observed by revenue officials before 
an order of assignment, is made. 


(d) The circumstances under which an assignment once 
made can be cancelled, and the procedure adopted for that 
purpose. 


7. The decision in the case reported in Kasturi Reddi v. 
Secretary of State for India in Council ! points out that it is the 
darkhast rules that must determine the competency of the 
Officer to assign lands. S.O. No. 15, Section, Para 1, gives power 
to the Tahsildar to sanction an assignment, while in respect of 
“unassessed waste land,” such power is given to the Divisional 
Officer and the Collector ; where an assignment is made by an 
officer who is not either, iti is ab inttio void and the assignee gets 


——————— eer 
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no title under the assignment. Such rules which define the 
powers of the assigning officer may be deemed to be of the essence 
of darkhast rules, and are, therefore, mandatory. It is on this 
principle that the decision in S. A. No. 213 of 1903 appears to 
have been rested. 

As regards (4), which relates to the rules which point out what 
lands ought to be assigned and what should not be, whether 
they are directory or mandatory depends upon the actual terms 
in which the reservation or exemption is expressed. Such tules 
may be classed under three heads:— 


(i) Those which absolutely prohibit the assignment without 
the sanction of higher authorities ; for instance, those referred to in 
clauses (i), (ii), iii), (vii), (viii), (xiii), (xiv) and (xv) of Standing 
Order No. r5. In all these cases, the officer empowered to assign 
the land is required to obtain the sanction of higher authorities 
before he is permitted to make an order ; as these affect the com- 
petency of the officer to assign the land they can be said to be 
mandatory. 

(ii) Those which lay down in express terms that they shall 
not be assigned, v2z., clause v. (4), (ix), (x), (xi) and xii of Stand- 
ing Order No15. In all these cases, the darkhast should not be 
entertained and the officer is not competent to assign such lands ; 
these rules may, therefore, be deemed to be mandatory. 

Gii) In respect of lands mentioned in clauses (iv) and (v) the 
Standing Order No. 15 is so worded as not to amount to an absolute 
prohibition ; the assignment may, therefore, be deemed not to have 
been vitiated by the non-observance of thoserules. The rules 
may be deemed to be merely dzvectory. 

8, In respect of (c), paragraphs 3-11 of Standing Order 
No. 15 clearly lay down the formalities to be observed before the 
officer can make an order assigning the land. In regard to these 
rules it may be laid down, as a general proposition, that all these 
formalities precede the grant, and non-compliance with them 
does not annul it and civil courts also have no jurisdiction to try 
questions relating to them which must be allowed to be dealt with 
inthe department itself. .Butin Muthuveera Vandayan v. The 
Secretary of State for India* his Lordship the Chief Justice points 

1, (1906) I. L. R. 29 M, 461. 
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out that civil courts can also try the question whether the assign- 
ment, or the refusal to doso, is regular under these rules, while 
their Lordships Justices Benson and Miller hold the opposite 
view, and this isin accordance with the view taken also in another 
case— Periya Royulu Reddi v. Royulu Reddt*. In judging which 
of these is correct, one may advert to the practice of the Revenue 
Department, and to the spirit of the Standing Orders which 
embody these rules, The Standing Order No. 15, in itself, does 
not differentiate between the rules intended to confer a substan- 
tive right, and those which merely regulate the procedure of their 
own officers. By aclose study of those rules, one can observe such 
a distinction. The rule relating to the publication of the dark- 
hast in the village by tom-tom (Standing Order No. 15, paragraph 
5), that directing the sub-division of survey fields (S. O~- No 15, 
para 6), aud that which states the grounds of preference of one 
applicant to another (S.O. No. 15, paras 7-8), refer only to the dis-. 
posal of applications themselves, z.e., they regulate the procedure 
of the revenue officials and are not intended to confer any substan- 
tive right. These partake more of the nature of bye-laws ofa 
company, some of which are intended to confer substantive rights, 
while others merely regulate the carrying on of the business of 
the company. It will be never contended that these latter rules 
confer any substantive right. A reference to these rules will 
clearly shew that all of thein are intended to regulate the conduct 
of business for putposes of assignment. They are not of the 
essence of the grant or contract, and by a disregard of them, the 
grant is not vitiated and civil courts cannot take cognizance of 
such infringement. f 
9. As regards (d), a different question arises; these relate 
to circumstances occurring after an assignment has been made. 
At this stage, one of the parties has acquired, under the rules, 
a right to the land ; this-right avails also against Government 
and should not be lightly taken away; but the rules themselves 
give power to superior authorities to cancela grant (1) when. 
there is an appeal, (2) where the grant was found to be illegal 
and unauthorized. In such cases, a conflict of view has arisen 
between judicial tribunals and revenue officials; the latter 
desire to reserve, in their own hands, a power to cancel a grant, 
1, (1894) LLR. 18 M, 434, eS 
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if they find the grant inconvenient, upon a state of facts which 
come to their knowledge after the assignment, while the former 
wish to secure to an assignee the right he may have acquired 
under the rules, as against Government. Civil courts are there- 
fore anxious to fix a land-mark, which revenue officials are not 
permitted to break through. For this purpose the decisions of the 
High Court fix a point oftime, after which the assignment must 
remain unquestioned. In Collector of Salem v. Rangappa’ such 
an effect was given to the unconditional issue of a patta, while 
in Tirumalat Atyangar v. Tirumalaisami Gounden® it is said 
that the issue of a patta is only conditional on the result of an 
appeal that might have been presented against the order of 
assignment; whereas in The Secretary of State v. Kasturi Reddi’ 
it said that the order of assignment is conclusive, and a patta 
is a mere bill of particulars which is intended to convey no title. 
This point of view is important, because most of the litigation 
arises onlyafter an order of assignment has been made and when 
it is cancelled by the revenue authorities. S.O.No. 15, para 14, 
gives power to superior officers to cancel a patta once issued by 
subordinate officers, “zf the grant is found to be irregular and 
unauthorised, although there may be no proof of fraud.” This 
power is, in many cases, exercised in such a way as to cause 
hardship to the poor ryots; but the superior officers themselves 
are compelled to take the course for various reasons. In many 
instances, (1) the subordinate officers themselves are under a mis- 
take as to whether a particular piece of land assigned can be so 
ordered ; (2) in other cases the subordinate officer conceals from 
his superiors the true state of facts; for instance, if there are 
treeson the land, he either conceals them or undervalues them, or 
shows their number smaller than is actually the case, ora field 
larger in extent or a wrong field is assigned. 

10. In all these cases, the Collector or Divisional Officer cancels 
the grant once made, and that, after the ryot in whose favour 
the assignment was at first made has effected improvements upon 
the land. But inthe present state of the authorities, it is impossible 
to say when aa order of assignmentcan be said to be final, and the 
title of the ryot to the land complete The clause of S. O. No. 15, 
para 14, above quoted is apparentiy inserted not in virtue of a 
general power conferred upon the Collector and the Board, by any 
Regulation such as I of 1803, or II of 1803, but isa rule merely 
inserted by the revenue authorities themselves, so that they ` may 





3. (1889) LI. R. 12 M. 404, 2, (1596) LLR. 19 M. 824, 
Í 3. (1902) I. L. R. 26 M. 268, 
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reserve, in their own hands, a power to control the action of sub-' 
ordinate officers. In Muthu Veera Vandyanv. Are of State for: 
India in Council,’ the real scope and effect of this rule is clearly. 
stated by his Lordship Justice Muller, vrz., that, it is merely a 
statement of the law of public agents, to the effect that superior. 
agents can cancel an assignment made by the subordinates, if it is’ 
found to be in excess of the power conferred upon them. Having: 
regard to the fact that in-many cases such power is exercised- 
by revenue officers long after the order of assignment, vtz., even: 
after the assignee has effected vast improvements on the land’ 
assigned, in the belief that the land is his, and to the circum- 
stance that, in the analogous tenure, vfz., zamindari, the title of 
the zamindar becomes complete and final on the issue of the. 
Sannad-t-Milkeut-Istimrar, it is just and proper that the title of 
an assignee of land under ryotwari tenure should also be secure: 
and free from further interference. To secure this object, a 
decision of the Full Bench of the Madras High Court, from this 
point of view, will make matters more clear, and encourage 
ryots to take upland on assignment under darkhast rules. The 
decision of the Madras High Court in Kasturi Reddi v. The 
Secretary of State? has unsettled one’s views on the subject, and, 

unless another decision of the Madras High Court establishes the 
jaw, the matter willremain one fraught with doubt and difficulty. 
The revenue authorities themselves will court a decision from this 
point of view, as it will enable them to place that portion of the 
Standing Orders dealing with this subject on a more sound and’ 
legal basis. . V. R. PONNUSWAMIAIYENGAR, B.A., B.L. 





‘NOTES OF INDIAN CASES. 

ý ' Subba Lakshmamma v. Venkatrayadu.—tl. L. R. 32 
M. 318. —We are inclined to think that the decision in this case 
is not calculated to advance the ends of justice and that the course 
adopted by the- learned Judges has the effect of driving par- 
ties .to file repeated appeals. It may be admitted generally 
that a Judge, including a Judge of the High Court, is bound 
in the same litigation by an order passed previously by him. Even 
in such a case, we think it is clear upon the authorities that the 
‘same Judge, while the case comes up before him in another stage, 
will be entitled to disregard the order passed by him in a previous 
stage of the litigation if such order proceeds upon a misappre- 
hension or a mistake—see Muhammad Zakur v. Cheda Ial. 





t. (1906) I L. B. 29 M. 451. 2. (1902) i, L. R. 26 M. 268, 
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This view is recognised even in the Bombay case referred to 
by the learned Judges in the case under notice. The learned. 
Judges of the Bombay High Court there observed : “ In our opi- 
nion, the question lying at the threshold of our inquiry turns 
upon the effect to be given to the remanding judgment of the 
Bench in Balvant Ramchandra v. Secretary of State.* That 
judgment is, no doubt, binding upon us gwoad all points which 
are therein specifically decided beyond possibility of revision. 
But it would, we think, be. otherwise in regard to any part of 
the judgment which can be shewn to be grounded on such mis- 
take or error as it would have been the duty of that Bench’to 
correct, if it had been brought to notice when the judgment was 
delivered. In so far as any part of the judgment is based upon 
an assumption or hypothesis which is now ascertained to be 
erroneous, it is, we think, competent to us—or rather it is in- 
cumbent ou us—to disregard it, and toreopen that portion of 
the case affected by the error. Now, upon the best consideration 
that we can give to the matter, and after carefully weighing all 
that has been urged by Mr. Raikes, we must adhere to the opi- 
nion, which we formed at an early stage of the hearing, that the 
part of the former judgment which led to the issue whether the 
land in sait was unassessed waste at the time of the grant, is 
grounded upon a mistaken hypothesis which should now be 
discarded. ” ‘This view is only compatible- with reason and is not 
inconsistent with the sections of the Code relating to review. 
It is competent for a Judge to review his own judgment. How- 
ever this may be, we regret that the learned Judges did not give 

. any reason in support of their view that in second appeal it 
was not open to them to question the correctness of the remand 
order made by the District Judge. It cannot be doubted that 
in this case, if the District Judge had decided in favour of 
the plaintiff and the defendant had appealed, the High Court 
would have jurisdiction to go into the question. The same result 
would follow if the District Judge, without entering into the 
question of ves Judtcata decided by his predecessor, had affirmed 
the decree in favour of the plaintiff upon other points and 
there should be an appeal by the defendant against such decree. 
It is clear that in these two cases S. 591 will apply. If under 
S. sgr a party as appellant, is entitled to question the- ‘validity-of 
the order of remand, we cannot understand why he is not entitled to 

take that question as respondent in order to support the decree of 
the lower appellate Court, Such a course cannot, we submit, cause 
1. (1905) LLR. 29 B. 480. 
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any inconvenience in practice, and will further the ends of justice. 
A contrary course such as that adopted in this case will only be the 
means of protracting litigation which it is theobject of every 
sound system of adjective law to prevent. In Kharga Prasad Bha- 
gat v. Dhurdhaty Lal? it is observed: “ Mr. Amiruddin’s clients, 
the defendants, will not be damnified; because, should the Subor- 
dinate Judge find against them on the merits, they can raise, in 
an appeal from his decree, the question of jurisdiction and of the 
order of remand of Mr. Lalta Prasad. That they can do so un- 
der S. 591 is amply shown.” The Allahabad High Court appa- 
rently assign this asa reason for the view taken in that case. 
We should, however, think that that reason supports the view 
contended for by us. 


Under the present Procedure Code, however, the validity of an 
order of remand can only be questioned in an appeal against such 
order. It the order of remand is not appealed against, it becomes 
final. In this view the question raised in this case is not very 
important. 


Srinivasa Reddi v. Sivarama Reddi.—I.L.R.32 M. 320. 
—In this case the contract was by the father to sell a certain land. 
The son was no party to it, but it was alleged by the vendee, who 
asked for specific performance, that he ratified it. The ratifica- 
tion was found against, and the suit was dismissed as against _ 
the son. The Courts below granted the vendee a decree for half 
the land on payment of half the purchase money. In second 
appeal by the father against this decree it was objected on his 
behalf that the decree directing the payment of half the purchase 
money was wrong. The High Court held that S. 15 of the Speci- 
fic Relief Act did not apply, and that the vendee was entitled to 
a specific performance in respect of the whole land on payment 
of the entire purchase money, without, however, determining the 
question whether the sale would bind the son. The first 
question that has to be considered is whether the High Court 
was right in modifying the decree and directing the sale of the 
entire land when there was no appeal by the vendee. The con- 
sent of the vendee has nothing to do in that aspect of the 
matter. We think the appeal by the father opeued the whole ` 
decree. The father’s contention was that the decree, as passed, 
was erroneous, and that, although he was interested only in that 

„portion of the decree which directed only half of the purchase 
money to be paid, the course taken by him gave ample jurisdic- 
1. (1892), L. R. 14 A. 349. j 
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tion to the High Court, as a Court of Second Appeal, to vary the 
other portion of the decree. In fact the two more or less were 
inter-dependant. Of course the consent of the vendee would be 
‘material with reference to the question whether he was prepared 
to take a conveyance of the whole land from the father alone with 
the risk of the son’s share being excluded in subsequent proceed- 
ings. ‘The second question that arises is whether the High Court 
was tight in leaving open the question whether the son’s share was 
bound when the son was a party and the suit as against him was 
dismissed. We think. there is some inconsistency in saying that 
the suit as against the son is rightly dismissed and that the ques- 
_ tion as to the sale being binding upon the son isnot determined, 
Of course in a suit. for the specific performance of a contract a 
stranger to the contract is not a proper party. Where in such a 
suit a stranger is impleaded, the suit as against the stranger may 
be dismissed upon the ground that the stranger is not a proper 
party. But in cases of contract by the father or other managing 
member, sons or other members may properly be joined when the 
question is whether the contract by the father or other managing 
member, is binding upon the sons or other members. Ina suit for 
specific performance such question may properly be raised and 
determined— Alagappa v. Stvarama Sundara. We think, there- 
fore, that the proper course for the learned Judges in this case 
was to decide the question as to the binding character of the tran- 
saction upon the son instead of leaving it open for a fresh suit. 


Subraya Chetty v. Rathnavelu Chetty.—lI. L. R. 32 
M. 330.—The question raised in this case’ depends upon the 
meaning of the words “ cause of action” in S. 43 of the old Civil 
Procedure Code. The landlord brought a suit for possession after 
duly determining the tenancy. He succeeded in that suit and 
brings a suit for rent. The obligation to pay rent and the 
obligation to surrender are, no doubt, created by the same 
lease. That, however, is not the proper test. A lease may 
contain several covenants. A breach of these several cove- 
nants, provided it is not by the same wrongful act, prima facte 
gives rise to different causes of action. Of course it has been held 
that where there are two breaches of one term or covenant in a 
contract, and both occur before any suit is brought, the cause of 
action is the same and only one suit will lie—see per Wilson 
J, Anderson Wrighting Co. v. Kelyat Co. ? Here, however, 





1. (1895) I. L, R19 M. 211 at pp. 215, 216. 2 (1895) LL.Ry 12 O. 339 at p. 348, 


4 THE MADRAS LAW JOURNAL. [VOL. &X. 


the breach is not of one and the same term. In each case the 
question that has to be determined is what is the cause of 
action? . . 

Govindan Nair v. Sankaran Nair.—I.L R. 32 M. 357° 
—We think the decision ofthe learned Judgesin this case is in 
accordance with ‘the salutary principle of stare decisis—a principle 
which is of peculiar force in the law of property. Two decisions of 
the High Court in 1863 and 1864 had established that self-acqui- 
sitions of a person after hisdeath lapse to the Tarwad. Since 
then there is no reported decision of this Court departing from 
this principle. It was, however, attempted to show that this 
tule was not adhered to in practice. That, however, admitting 
it to be correct, does not unsettle the law already established or 
establish a new law. When once a law is settled by judicial deci- 
sion it can only be set right by the Legislature. Whatever case 
may, therefore, have arisen for interference by the Legislature, no ` 
case has arisen for departing from a well established principle. The 
course of decisions, after the two early cases already referred 
to, is stated by Mr. Justice Abdur Rahim at pages 364. to 366-of 
the report. l 


Nana Tawker v. Ramachandra Tawker—l. L.R. 
32 M. 377.—We think the conclusion of the learned Judgesin this 
case is based upon the conclusion of the learned Judges of the 
Bombay High Court in Fakcrappav. Vellappa and is correct, al- 
though we may not agree with the reasoning adopted in the two . 
cases. The decision in the two cases is that an undivided son 
is entitled to take his father’s self-acquired property to the ex- 
clusion of his divided son. This decision is intelligible upon the 
principle that even in cases of self-acquired property the rule of 
succession in the case of sons is by survivorship and such survivor- 
ship cannot exist where the sons become divided. It cannot be pre- 
dicated that the rule of survivorship can only apply where there is 
an interest by birth. See Yagampet case?. Even so, the Mitak- 
skara is express that the son has a tight in the father’s 
self-acquired estate. This right by birth cannot be said 
to be taken away by the principle now well recognised that the 
father can alienate his self-acquired estate to any body he pleases. 
That circumstance is taken note of by the author of the Mitak- 
shara and is stated by him to be the basis of the distinction be- 
tween the ancestral estate held by the father and the self-acquired 
estate held by him. i ; eae 


1.:(1898) I. L,R. 22 B. 101, > 2 (1902) LL.B. 95 M. 678, 
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Balakrishna Iyer v. Muthusawmi Iyer.—I.L. R. 
32 M. 27.—It seems too late in the day to question the correctness 
of the principle that in a partition suit no co-parcener has ordina- 
rily a right to an account of past transactions, and yet an attempt 
to question the same has been made in this case. It may be that 
decided cases bearing upon the question may be explained away 
by the ingenuity of counsel; that, however, is a common factor 
in very many legal questions. The absence of authority in any 
‘way impugning the correctness of the principle isa strong 
answer. Apart from this, there are decisions which can only be 
justified upon the assumption that the principle is a well settled 
one. The case of Krishna v. Subbanna + and the Privy Council 
casein Ramabudra v.Veerabudra ® are instances in point. Any- 
chow it is satisfactory to note that the learned Judges have affirm- 
ed a well settled principle of Hindu Law and their decision will 
be a direct authority on the question. 


Seshan Paitar v. Veera Ragavan Pattar.—I.L.R. 
32 M. 284.—Wedo not think this decision can be taken as milita- 
ting against the principle that where a contract isin the sole name 
of a member of a joint Hindu family and does not purport to have 
. been obtained by him on behalf of any others but himself, such mem- 
ber is entitled to sue on it without joining the other members. We 
are aware that the head-note in this case is to the contrary effect. 
But seeing that the learned Judges expressly say at p. 289 of the 
report that they cannot distinguish the case under notice on the 
ground that the contract was made with one of the members in 
his own name and for his own benefit and suggest that the fresh 
‘contract was a contract forthe family and seeing that the debt 
discharged by the fresh-contract was a debt due to all the mem- 
bers (as would appear from the facts shewn at p. 285) we take it 
that the head-note in this respect is not quite accurate. 


The principle that a member of a joint Hindu family may sue 
upon a contract entered into in his sole name and for his own 
benefit has been recognized from very early times and must he 
taken to bea well settled one, and the learned Judges cannot, 
thereforé, be said to have gone back upon this principle, and they 
do not in any way discuss the cases bearing upon the same and 
dissent from them. 


Again, itis settled by the highest authority that a decree 
against a managing member without impleading the others is 
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` binding upon the whole family—see Daulatram v. Meharchund.> 
If a decree against a managing member is binding, it 
is only reasonable thata decree in his favour should enure in 
favour of the family although the other members of the family 
are not joined. If a manager as defendant can represent his family 
aud the other members who are not jointed, he must equally repre-: 
sent the family and the other members not joined as plaintiffs. 
We think the position of a managing member is peculiar under 
Hiudu Law aud such peculiarity consists in representing the 
family in alltrausactions. Transactions in Court are no exception, 
aud we think many of the cases relating to this question do not 
sufficiently take into account the position ofa managing member 
under the Hindu Law. His position resembles that of a trustee ’ 
who alone under the law is entitled to sue and be sued (without 
the necessity of cestuz que trustent being joined.) 


Gavaranga Sahu v. Botokrishna Patro—lI. L. R. 
32 M. 305.—Under the rules of the High Court a Puisne Judge 
sitting as a single Judge has no power to refer toa Full Bench | 
any case of any question of law ‘with.reference to which 
there is a conflict in decided cases or upon which he feels a doubt ; 
but under rule 6 of the Appellate Side rules, the Chief Justice 
may direct that any application, petition, suit, appeal or reference 
shall be heard by a Full Bench. Ofcourse, there is no objection 
for a Puisne Judge asking the Chief Justice to refer any appli- 
cation to a Full Bench, and thisis what has been donein this 
case. The question decided by the Full Bench has been set atrest 
by the New Civil Procedure Code, and it is satisfactory to note 
that the view taken by the Full Bench is in consonance with 
justice and in accord with the view which prevailed in this Court 
prior to the decision in Venkataramtah vw. Krishnayya.? 


Cooverjee Bhoja v. Rajendranath Mukerjhee.—IL.R 
36 C. 617.—In this case the contract was to deliver certain goods 
at certain stated periods. The vendor refused to perform his 
contract and the question was as to the measure of damages. In 
the case of sale of goods the measure of damages ordinarily is the 
difference between the contract price and the market price at the 
time appointed for delivery. Where the contract is to deliver 
goods on a particular date and before the date arrives there is a 
breach by the vendor, the vendee has two courses open to him: 
one, to wait until the time for performance comes and then to sue 
for damages if the vendor still persists in his default, or secondly, 
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to elect to treat the contract as broken and tosue at once for 
breach of contract. In the latter case the principle upon which 
damages are assessed is thus stated by Leake ou p. 753, 4th Edition: 
“Tf the delivery is to be made in instalments, the measure of dama- 
ges is the sum of the differences of the market value at the several 
times of delivery; and the damages in such cases are to be thus 
calculated, though the action is brought upon a complete breach 
before the times for delivery have all elapsed.” Where the suit is 
brought before the time for performance should arrive and the 
Court has to assess damages before such date, the assessment of 
damages would be more or less speculative, but no such difficulty 
arose in this case as the suit was brought after the time for per- 
formance. While the goods had no market in India the Court 
rightly assessed damages in this case upon the principle laid down 
in Borrtes v. Hutchinson*, vtz. of ascertaining the market price of 
the goods in England (at the date on which they ought to be 
delivered) towhich place the vendor intended to ship the goods 
and awarding the difference between the contract price and the 
market price in England less the cost of getting the goods to 
England. 

Gopalchandra Bhattacharee v. The Secretary of 
State for India.—I.L.R. 36 C. 647.—'This is a hard case. A 
cheque is presented to the Government Treasury for payment, 
by plaintiff. The Government officer employed there obtained 
plaintiff's signature in the receipt book but did not pay him the 
money. The money was misappropriated. The question was 
whether the Government was liable. There could be no doubt 
that in obtaining the signature the Government officer acted in 
the scope of his duty and when he was acting in the scope of 
such duty he committed the misappropriation. The first essen- 
tial of liability as laid down in the leading case of Berwick v. 
English Foint Stock Bank®, is therefore satisfied but the other 
condition, v7z., that where there is no express authority the 
act done must be for the benefit of the principal, is not satisfied. 
The necessity for complying with this condition is well settled 
by authority. The principle itself is stated in Clerk and Lind- 
sellon Zor?s, 5th Edition, at p. 86:—“As a rule, in order to render 
a master liable for his servants’ torts, the actual misconduct 
itself must, if intentional, have been done on the master’s behalf. 
If, though in other respects within the scope of the employment, 
it be done from any other motive than that of benefiting the 
master, the master cannot be held responsible.” ‘This is not in 
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any way shaken by the decision of the Court of Appeal in the 
case of Humbrow v. Burnand. AJ) that was held in that case 
was that if there was express authority for the very act done by 
the servant the master could not escape liability by showing 
. that in doing such expressly authorised act the servant was 
influenced by improper motives. So understood, there is hardly 
any justification for the statement made in Clerk and Lindsell on 
Torts (5th Edition, p. 87) that the decision is not easily reconcila- 
ble with the following proposition:—“Where, on the other hand, 
a secretary of a company, in answer to questions put to him as 
to the validity of certain debenture stock of the company, made 
fraudulent statements for his own private ends and not for the 
benefit of the company, it was hel that the company were not 
liable although the answering of such questions was within the 
scope of his employment.” In the case under notice, if the ac- 
kuowledgment is obtained before any payment is actually made 
and stich a course is necessary according to the rules passed by 
the Goverument, then we think there can be no answer to the 
plaintifs claim. It does not, however, appear from the report 
why the plaintiff gave this acknowledgment.. If the acknow- 
ledgment is given in pursuance of Government rules we can- 
not agree with the view of the learned Judges that no suit will 
lie for the amount of the cheque, as the plaintiff, in this case, 
presented the cheque for payment and neither got the cheque nor 
the money. Whether or not the banker is entitled to refuse pay- 
ment, and whether or not he will be liable under any circum- 
stances to the holder of the cheque, he is certainly bound to 
return the cheque if he decides to refuse payment, and the person 
who presented the cheque will be entitled to recover damages 
for this wrongful refusal to deliver the cheque. 

Mathewson v. Ram Kanai Singh Deb.—I.L.R. 36C. 
675.—In this case the question of limitation was raised under 
the following circumstances :—The plaintiff brought a suit to can- 
cel a leas. granted by a person representing his estate under the 
Encumbered Estates Act, on the ground of fraud and misre- 
presentation and for recovery of possession. Pending the suit the 
lessor (defendant) sold his rights to another who on plaintiff's 
application was brought on the record. On his being brought on 
the record he raised a plea that the suit as against him was barr- 
ed by limitation. It is difficult-to see how, if a suit is not barred 
by limitation as against A, it will be barred as against B a trans- 
feree pendente lite. To allow such a plea in effect enables parties 
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to create a bar of limitation when they are honestly litigating their 
tight in a Court of law. Such, however, appears to have been 
the view taken by a Full Bench of the Calcutta High Court in 
Abdul Rahmanv. Amir Alt* by which the learned Judges in this 
case feel themselves bound. The decision of the Bombay Court 
in Guniah Cowdah vw. Dattairia Anant? is, however, to the cont- 
rary effect. It may be remarked that the learned Judges get 
over the result of their decision on the question of limitation by 
holding that the assignee pendente itte must be struck off the 
record and that the case must proceed against the original 
derendant, It may be also useful to point out, as the learned 
Judges themselves suggest, that the anomaly of their decision 
has been removed by the new Limitation Act IX of 1908, Clause 
2 of which runs as follows:—‘‘Nothing in Sub-S. (1) shall apply 
to a case where a party is added or substituted owing to an assign- 
ment or devolution of any interest during the pendency. of a suit 
or where a plaintiffis made a defendant or a defendant is made a 
plaintif.” According to this clause a person who obtains an 
assignment pendente lite cannot, on being impleaded as a party- 
defendant, treat the suit as one brought against him from the 
date of his being impleaded and thus set up a plea of limitation not 
‘ open to his assignor. As regards the effect of payment of rent 
made in pursuance of a lease which is void, Mr. Justice Za? 
Mohan Doss points out that “the opinion of Lord Selborne in 
the President and Governors of Magdalen Hospital v. Knotts. 
was followed in the case of Chectan Stngh v. Sadhart Monim* but 
was dissented from in the case of Shyama Charan Nandi v 
Abhiram Goswamt® where it was held that “possession of the lessee 
under a void lease is adverse to the lessor from the date of the 
lease, even though the lessee may have continued to pay the 
rent reserved.” After the decision of the Judicial Committee 
in Abhtram Goswamt v. Shyama Charan Nandt*, the decision in 
the second Calcutta case referred to above must be taken to have 
been overruled. However this may be, there can be no com- 
plaint against the decision in the case that no notice to quit is 
necessary in order to entitle the lessor to recover possession 
when the lessor sues to set aside the lease on the ground of 
fraud or misrepresentation. 
Mackenzie v. Narasingh Sahai.—lL,R. 36 C. 762.— 
We are inclined to doubt the correctness of the decision in this 
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case although it cannot be said that there are no authorities in 
other Courts to support the view taken in this and other 
Calcutta cases, namely, that an appeal from an interlocutory 
order ends with the disposal of the suit? In this case there 
wasa preliminary decree for partition. The party affected 
appealed from this preliminary decree. But before the appeal 
could be heard a final decree was drawn up in the partition 
suit. It is said thatthe passing of this final decree bars 
the further hearing of the appeal from the preliminary decree. 
One can understand that where there is no appeal from 
the preliminary decree filed, the passing of the final decree 
takesaway the right of appeal from the preliminary decree, 
although even in such a case one may not be convinced of the 
correctness of the principle. But where there is a right of appeal 
given and such right of appeal is exercised and the appeal is 
pending decision, it requires strong and express language to 
say that the appeal which is proper at its inception cannot 
_ goonand must be dismissed. We cannot find any authority 
for such a strange propostion of law in any of the sections of 
the Civil Procedure Code which alone should govern the 
matter. However, as we have already said, some of the other 
High Courts also have taken this view. Under the new Civil ` 
Procedure Code, however, these decisions cannot be treated 
as law. S.97 of the present C. P.C. enacts that “when any . 
party aggrieved by a preliminary decree framed after the com- . 
mencement of this Code does not appeal from such decree, he 
shall be precluded from disputing its correctness in any appeal 
which may be preferred from the final decrees.” As the correct- 
ness of the preliminary decree cannot be questioned except in 
an appeal from such decree, the passing of the final decree can- 
not be a bar to the hearing of the appeal. 


' Lala Rup Narain v. Gopal Devi—I.L.R. 36C. 780.—We 
areaccustomed now-a-days to surprises from the Judicial Com- 
mittee. Wrong decisions there have:been and there will be, but 
nothing can approach the decision of their Lordships in which 
they apply the principle of S. 578 to illegal trials especially when 
so recently as 1902 we have had an emphatic declaration from 
their Lordships upon a corresponding section of the Cr.P.C.—see 
Subrahmanta Aryar v. King-£ mperor*. Of course one can under- 
stand a decision that a suit by a reversioner against different 
alienees is not bad for misjoinder of parties and causes of action. 
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This has been the consistent view of all the High Courts except 
that of Aliahabad. Even in the latter Court opinion was veering 
round to the view taken in other Courts—cf. Parbati Kunwar v. 
Mahmun Fatim.* There can be no complaint therefore against the 
decision of their Lordships that there was no objection of mis- 
joinder to such a suit as that. But the complaint is against that 
portion of the judgment which says that, if there is any such 
misjoinder, S. 578 will cure the defect. If there is mis- 
joinder of parties and causes of action, atrial held in spite of 
it would be contrary to the express provisions of law and would 
therefore be illegal and must be set aside in accordance with 
the principle laid down by the House of Lords in Smurthwarte 
v. Hannay? and the decision of the Judicial Committee in the case 
of Subramania Iyer v. King-Lemperor already referred to. ‘This 
decision under uotice is also important as tegards the question 
of estoppel. Previous to the decision of the Judicial Committee 
in Bajrangi Singh v. Mano Karnika Bhaksh Singh? it was 
regarded as au elementary principle of law thata reversioner was 
not bound by the act of his father before the actual falling in o» 
the reversion and that a person claiming as reversioner wa 
claiming in his own right and not in the right of his father or 
mother as the case might be. The decision of the Judicial 
Committee in Bazranjz’s case? above referred to was thought to 
affect this elementary principle, and it was so understood bya 
Full Bench of the Madras High Courtin Rangappa Naick v. 
Kamtt Naiwk.* See also Challa Subbiah Sastry v. Pattabhi- 
ramayya.© The decision of the Judicial Committee inthe case 
under notice gives effect to the above principle and the former 
decision of the’ Judicial Committee must not be taken as any 
authority on the question in the light of the present case. 


Rai Charan Shar Mazumdar v. The Administrator 
General of Bengal :—1.L.R. 36C. 856.—In this case there is 
a learned and elaborate discussion by Mr. Justice Mookerje as to 

` the reasons for the English- rule that ifa tenant has been evicted 
by his landlord from a part of the demised premises, the entire 
rent is suspended. The learned Judge does not consider the 
question whether the rule itself has any application to India 
as that is unnecessary in the view taken by him and the other 
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learned Judges. The English rule is principally based upon Upton 
v. Townsend? which is regarded as settling the question in Eng- 
land. There isno express provision upou the point in the 
Transfer of Property Act. S.108, Cl.(¢) may be regarded as having 
a bearing upon this question. That clause enacts that: “ The 
lecsor shall be deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease and performs the con- 
tracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption.” The lan- 
guage of this clause seems to suggest that the holding of the 
property by the lessee without interruption is a condition 
precedent to the lessee’s liability to pay rent. Again it is 
a question. under this clause whether the language imports 
the payment of rent and the performance of other cove- 
ants to be conditions precedent. Cl. (d) of the same sec- 
tion enacts that the lessee is bound to pay or tender at the proper 
time and place the premium or rent to the lessor or his agent 
on hisbehalf: Here the liability to pay rent is not made depen- 
dent upon anything else. It seems at first sight unreasonable to 
suppose that there is a suspension of the liability of the lessee 
to make payment merely because he is evicted with reference toa 
part of the demised premises. To say that the lessor is entitled to 
recover the whole rent, notwithstanding eviction by him, is ena- 
bling the lessor to take advantage of his own wrong, The ques- 
tion, however, to be considered is: Why is not the lessee liable to - 
‘pay the proportionate part of the rent? If, by reason of the evic- 
tion the lessee is substantially interfered with in his enjoyment, 
and the object of his taking the lease is practically frustrated, 
there will be a total failure of consideration and it will be hard 
upon the lessee if he is to be compelled to go on with the lease 
and be made liable to pay a part of the rent. Under such circum 
stances he will not be liable for any rent, butat the same time 
he will not be entitled to keep the part from which he is not 
evicted without any liability to pay rent. The lessor may be 
liable in damages for wrongful eviction. That is, however, a 
different matter. The reason for the English rule is stated to 
be that the lessor shall not apportion his own wrong soas to 
enforce the lessee to pay anything for the residue. The learned 
Judges held in this case that the principle. of the rule had no 
application to a case where the land was lost to a holding by 
diluvion and subsequently restored by alluvion. Cl. (£) of S. 108 
declares that an accession to the property shall be deemed to be 
1. (1855) 17 ©. B. 30. ° 
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comprised in the lease subject, however, to the law relating to 
alluvion. 


Pratap Narain Deo v. Harihar Singh,—I.L.R. 36 C. 
927.—In this case the learned Judges give effect toa perfectly 
wellknown and settled principle of law that a denial of title in the 
written statement does not, of itself, put an end to the tenancy, 
and does not enable the landlordin the same suit to recover 
possession from the tenant without giving notice. We cannot 
regard the state of the law, as regards the question of what is a 
reasonable notice to determine the tenancy, as in any way satis- 
factory. No fixed rule can be established from the cases rela 
ting to agricultural leases. And we think it is high time for 
the Legislature to intervene to fix the period just as it has inter- 
vened in the case of other ordinary leases. 


Jyotish Chandra Mukerjee v. The Emperor.—l.L.R. 36 
C. 955.—We invite the attention of all Courts, civil and criminal, 
to the following passage in the judgment of his Lordship Jen- 
kins C.J. in this case:—‘‘In the course of the trial Mr. Morton, on 
behalf of the Crown, asked that the evidence given by a witness 
should be read over to him in the presence of the accuscd or his 
pleader as provided by S. 360. To this the learned Judge replied 
that it would involve a great waste of time. He then said, ‘the 
section seems to be directory and not obligatory. Ifthe witness 
detects a mistake he can come back and.say so. This is the uni- 
versal practice in Sessions Courts, my experience extending 
to about six such Courts. Optima est legum interpres consueludo. ` 
I.do not agree with this view, for the custom indicated by the 
learned Judge cannot alter the plain words of the Act. Mr, 
Morton's application was right and if, as has been represented 
to us, that section is disregarded in practice, then I have no 
hesitation in saying that the practice is erroneous.” S. 182 of 
the old C. P. C., which is substantially similar to Order 18, Rules, 
of the New Code, is even more imperative than S. 360 of the 
Cr. P.C. In some of the Courts there is a practice to delegate 
the reading to the Judge’s Clerk or Interpreter, the Judge being 
away in his chambers. We need hardly say that such a practice 
is not in consonance with the law, aud the High Court should 
issue a circular to all Courts under its superintendence that the 
provisions of the section should be literally complied with. 


Abhiram Goswami v. Shyama Charan Nandi.—I.L. 
R. 36 C. 1003.—This is another of the decisions of the Judicial 
Committee wlfich must have surprised the profession and the 
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Courts in India. It is difficult to discuss ina note such as this 
- all the effects of this decision. We may:take it asa settled prin- 
ciple that the power of a Mohunt to alienate debutter property 
is like the power ofa Manager for an infant heir in cases of 
unavoidable necessity, and that, apart from ` such necessity, to 
create a new and fixed rent forall time, though adequate at the 
time, in lieu of giving the endowment the benefit of an 
augmentation of a variable rent from time to time, would be 
a breach of duty in a Mohunt. The Mohunt in this case 
was a trustee of a temple, and the property an absolute endow- 
ment of the idol. Their Lordships held that the permanent 
lease, as it might be said, of the property could enure only 
for the life-time of the grantor, and that there was no limi- 
tation for the succeeding trustees, one of whom was insane 
and the other a minor. It will be a question for consideration 
in future cases whether their Lordships hold the lease to be 
void from the beginning or to be good during the life-time of 
the trustee granting the same. If the former were to be accept- 
ed as the correct view, some basis of distinction must be made 
between the decision of their Lordships and their previous deci- 
sion in Gnanasambandav. Velu Pandaram* which was taken as 
overruling the prior decisions of the Indian Courts in Mahomed 
v. Ganapath?? and other cases. Their Lordships also held in the 
case under notice that Art. 134 of the Limitation Act had no ap- 
plication to the case of a person holding possession under a lease 
creating a permanent tenure but not binding on the trust upon 
the ground that the lessee was not a purchaser for valuable con- 
sideration within the meaning of the Article. We must take it 
that the decision of the Judicial Committee upon this point is 
that a purchaser within the meaning of Art. 134 must be a pur- 
chaser of an absolute title, and that, therefore, a mortgage as 
well as a lease will not come under the scope of that Article. 

Rao Girraj Singh v. Rani Raghubir Kunwar.— 
LU.R. 31 A. 429.—The question of limitation raised in this case is 
by no means free from difficulty. Briefly stated, the suit was against 
the sons of an agent to recover moneys uot accounted for by him. 
Theagency continued up to his death, and there had been no pre- 
vious demand or refusal of account What is the ruleof limitation 
governing the suit? The learned Judges apply Art. 120 and: 
allow a period of six years from the agent’s death. ° 

The decision is rested alternatively on two grounds :—(i) the 
pious obligation of thesons under the Hindu Law to pay their 
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father’s debt out of the joint family property,and (ii) their liabili- 
ty ¢nequtty to make good out of the family estate the amount ap- 
propriated to that estate by the agent from the principal’s moneys. 
It is hardly necessary to point out that these two principles will 
not always lead to the same results. While the former will cover 
the whole amount of the father’s indebtedness, whatever he 
might have done with the moneys—if only the debt had not 
been incurred for illegal or immoral purposes—the latter princi- 
ple will at best support a claim for recovery only to the 
extent to which the estate could be shown to have been enriched 
by the plaintiff's moneys. A claim on the latter footing must, on 
the authority of Gurudas Pyne v. Ram Naratn Sahu,* be held to 
be governed by Art. 120 of the Limitation Act. But it may fair- 
ly beargued that the suit, if viewed as one to enforce the sons’ 
liability under the Hindu Law, would be barred, having -been 
brought more than three years after the agency had terminated 
with the death of the agent. On this point, the learned Judges 
say: “ the cause of action against them accrued on the death of 
the father and not before, and Art. 120 is, we think, applicable.” 


Kalee Kishen Pal v. Faggattara® is now of use only in so 
far as it laysdown that, in suits for the account of an agency, time 
runs, not from the date of the receipt of each particular item in the 
account, but from the date of demand of an account or the termina- 
tion of the agency. The precise question of limitation now arising 
could not be held to have been decided there, for Act XIV of 
1859 contained no provision corresponding to Art. 89 of the Act 
of 1877 (see also remarks in Luchmee Narain v. Choomun Meah’). 
Bindraban Behari v. Jamna Kunwar*, of course, supports the 
view taken in the principal case that Art. 120 governs such suits 
and Art. 89 does not apply where the defendant is not himself the 
agent. ‘The ruling of the Punjab Chief Court in Seth Chand Mal 
v. Kalyan Mal’ does not decide between Arts. 62 and 120, but it 
supports the view that Art. 89 does not apply to such a case. No 
reference is made in the judgment under notice to Law/ess 
v. The Calcutta L. & S. Co.* which would, in some measure, sup- 
port the application of Art. 89 to the case. (Ct. also Swbravaty 
Ramiah v. Gundala Ramunnt".) 

The determination of the article to be applied and the fixing 
of the starting point for limitation will alike depend upon the 
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view taken as to the real basis of the sons? liability. .The diff- 
culty will be more clearly seen if we take the instance of the 
termination of the agency during the lifetime (instead of by the 
death) of the agent and his death before suit. In such a case, 
there can be no doubt that the suit, if it had been brought against 
the agent himself, would have been governed by Art. 89. Is the 
fact of his death to make any distinction? Here there is a funda- 
mental difference between the Madras and the Allahabad views. 
Both Courts are now agreed that the son’s liability to pay his 
father’s debts does not arise on the father’s death but exists and 
is enforceable even during his lifetime—see Ramasam Nadar v. 
Vlaganathz Goundan*; Narsingh Misra v. Lalji Misra?. But 
the Allahabad High Court still persists in the view taken in the 
earlier Madras cases—cf. Natasayyar v. Ponnusami?—that a suit 
to enforce the son’s liability is governed by Art. 120 (see Maharaj 
Stnghv. Balwant Singh*) and this is based on the theory that the 
son’s liability rests on his sžažus and does not arise from any 
contract of his own or that of his father. The view taken by the 
later Full Bench decisions of the Madras High Court (cf. Perta- 
sami Moodeltar vw. Seetharama Chettiar!) seems to us the more 
logical. It has been held in these cases, on the analogy of Beck v. 
Prerce® that the liability of the son also arises out of the father’s 
contract and the cause of action and the law of limitation are the 
same against both. In this view the suit against the son will, in 
the hypothetical case above taken, be governed by Art. 89, though 
he is not himself the agent. Then, does the circumstance of the 
agency being terminated, not during the lifetime of the agent, but 
by the fact of hts death, constitute a ground of distinction? It is 
submitted, not. It must be borne in mind that the agent's death 
is not the cause of the liability to account, but merely a starting 
point, like any other circumstance that may terminate the agency. 
In some of the cases, the Allahabad High Court itself recognises 
that the remedy against the son would be barred when a suit 
against the father (dad he been alive) would be barred (see War- 
singh Misra v. Lalji Misra, supra*.) But that consideration does 
not seem to have been sufficiently kept in view in the present case, 
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Clark v. West Ham Corporation. 
[x909] 2 K. B. 856 (C.A.) 

Tram Car—Public carrier—Negligence—Liabthity—Limi- 
tation of —Valtdtty of. = 

A Tram Cat Company, which was authorized to levy rates 
up to one penny per mile, undertook to carry passengers at half 
penny per mile, and published notices to the knowledge of the 
plaintiff that on account of the lower rates charged they limited 
their liability to passengers for any damage to them on account of 
their negligence to £ 25. The plaintiff was struck, owing to 
the negligence of the Company, by an electric shock which gave 
‘him serious personal injuries as soon as he got into the car and 
before he had time to buy the ticket. In an action for damages : 

Held, that the condition limiting the liability to £ 25, 
without giving the passengers the option to pay the higher rates 
leviable and claim full damages, was illegal, and the damages 
of £500 awarded by the jury was proper. 

Held also :—The Company is liable (per Cozens-Hardy 
M. R.) under the statutes creating it (per Farwell L. J.) under 
their liability as common carriers and (per K: ennedy L.J.) upon 
both these grounds, to carry any unobjectionable person paying 
the requisite fare so far as there was room for him in the car. 





Dendy v. Evans. [1909] 2 K. B. 894. 
Lease—Forfetture—Relief agatnst—Liabilety of sub-lessee to 
pay his lessor. 
The fact that circumstances occurred which could have 
entailed a forfeiture of the original lease is no defence to an 


action for rent by the lessee against his lessor if in fact the lessee 
obtained relief against forfeiture against his lessor. 





Edwards & Co. v. Picard. [1909] 2 K. B. 903 (C.A.) 

Execution—Patent rights producing no profits—No jurts- 
diction to appoint recerver over. 

A judgment-debtor, who was:resident abroad, had no pro- 
perty in England except three patent rights which did not 
yield any income, no licenses to work them having been granted 
to anybody. i ; 

Held—confrming Sutton J., by the Court of Appeal 
(F.Moulton L.J. dissenting)—that equitable execution by way of 
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appointing a receiver over the patents cannot be had as there 
was nothing to receive. 

Per F. Moulton L.J.—The fact that there is af present no 
income from the patents is no ground for refusing the appoint- 
ment of a receiver. 


Per Buckley L. j.—There was no contractual relationship 
between the decree-holder and the judgment-debtor in respect 
of these patents, eg, mortgagor and mortgagee or vendor and 
purchaser. A receivercould not sue for infringement, nor could 
he bring an action to enforce any right to use the patentee’s 
name to sue for infringement, nor could he work the patent and 
thus produce profits. Even if the patents were being used in a 
business, there could be no receiver unless an order could be 
obtained for a receiver and manager of the business, and I can 
see no right to a manager. : 

Per Vaughan Williams and Buckley 1,.JJ—A patent right 
does not create a tight to use the patent, for the patentee could 
use it without the letters patent. It simply prevents others from 
using the patent for which letters have been obtained. 





Smith v. The Lion Brewery Coy., Ltd. 
[1909] 2 K. B. 912 (C.A.) 

Income tax—Expenses necessary to make: a profit—N ecessary 
to deduct, before taxing. 

Construing one of the rules of the Income Tax Act 1842 
(5 & 6 Vict C. 35 S. 100, cases I & 2, r. r, Sched. D) to the eftect 
that in estimating the balance of profits and gains assessable to 
income tax in respect of any trade uo sum shall be set against 
ox deducted from such profits or gains for any disbursements 
or expenses whatever, not being money wholly laid out or expend- 
ed for the purposes of that trade, the CourtofAppeal (Kennedy 
L. J. dissenting, on the facts of the case) held, following Gres- 
ham Life Assurance Society v. Styles? and Strong v. Woodi field? 
“that all expenses mecessary for the purpose of earning the profits 
may properly be deducted, but that expenses to come out of the 
profits after they have been earned cannot be deducted.” 

Per Cazens-Hardy M.R.—“The trader's position is identical 
- with that of an auctioneer or a pawn-broker or'a solicitor, each 
of whom has to make an annual payment to Government before 
he can earn, and as a condition of earning, the profits in respect — 
of which he is chargeable.” ° 





1. (1892) A. C, 309. 2 (1905) 2 K. B. 350, 366, 
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Jurgheim Hopkins & Co. v. Foukelmann. 
| 1909] 2 K. B. 948. 

Arbitration—Qualification of arbitrators, essential condition 
—Award—Votd, being without jurisdiction—No watver—No estop- 
pel. 

By an agreement between the plaintiff and the defendant, . 
two traders, agreed that :— (1) their disputes were to be referr- 
ed to the arbitration of two Arbitrators, one to, be chosen by 
each, the two Arbitators having power to. take an Umpire and 
decide; (2) each Arbitrator or Umpire was to be a member of any 
one of three specified Trades Associations; and (3) there was . 
a right to appeal from the award to 5 members of an Association. 


Both plaintiff and defendant appointed each an arbitrator, 
neither of whom nor the Umpire had the necessary qualifica- 
tion. Both the award and the decision on appeal were against 

` the plaintiff. 


In an action to set aside the award and judgment on appeal 
as null and void : Held: (x) that as neither arbitrator had the 
necessary qualification, which was an essential condition to give 
them jurisdiction, the suit ought to succeed ; (2) that as the 
plaintiff did not know the defect of qualification at any stage of the 
` proceedings, there was no waiver ; and (3) as there was no repre- 
sentation by the plaintiff that either of the arbitrators, much 
less the arbitrator of the defendant, was qualified to act, there 
was no estoppel. ' l 





Mangena v. Wright. [1909]2. K. B. 958. 


Defamation—Privilege—Fatr comment—A dmisston of un- 
truth—Admissibility of evidence in a former trial. 


If the defendant has, in a previous action, admitted that cer- 
- tain charges which he made against the plaintiff were both de- 
famatory and untrue, he is not, when sued for another publication 
of them, estopped from raising the defences of fair comment and 
privilege. Ifindeed it is a necessary element in the defence 
of fair comment that the facts commented on should be true, and 
if some of the charges in the two publications are the same, the 
defence of fair comment will fail because the defendant’s admis- 
sion will be incontrovertible evidence against him that the facts 
‘are not true. 
Whereas people publishing a matter alleged to be.defamae 
tory, under the direct authority of either House of Parliament 
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are given the protection ofthe Partiamentary Papers Act of 1840, 
and those not acting under the authority of Partiament but pub- 
lishing complete copies of Parliamentary papers already publish- 
ed are given a somewhat similar remedy, those who publish an 
abstract or an extract only are placed in the position of having 
to plead the Statute and to aver and prove that their publication 
was bona fide and without malice. 


No doubt when there is one published document in which 
the writer partly alleges and partly comments, and of which the 
sum total is defamatory, the document cannot be justified unless 
. the facts are true and the comment fair; because if the facts do 

not warrant defamatory comment, the comment is not fair, and . 
if the facts, as alleged, warrant defamatory comment, they are de- 
famatory and must be proved to be true. But when one person 
alleges, and another comments, this reason does not apply. 


This view, if true in other cases, is especially true when the 
allegation,as distinct from the comment, is made in a privileged 
document. If by some unfortunate error a vote in Parliament 
recites, or a Judge in giving the reasons of his judgment states, 
that which is derogatory to some person, and the charge is mis- 
taken and ill-founded, and a newspaper reports such vote or 
judgment, and proceeds in another part of its issue to comment 
upon the character of the person affected in terms which would 
be fair if the charge were well founded, the newspaper which 
so reports and comments should be entitled to the protection of 
fair comment. 


The Governor or other superior authority of a colony has a 
social or public duty to communicate, in the interests of the co- 
lony which he represents and of the union and harmony 
between it and the mother country, facts concerning the 
career of one who comes from the colony or its neighbour- 
hood and is not known in England and who is interposing in 
England between the Government of the colony and the Go- 
vernment of the mother country. Or, the communication may be 
considered as having been made by a person having a common 
interest to others having the like interest, even though the com- 
munity of interest is one shared with all the subjects of the 
King or all those in the mother country. If it isa public matter 
and one concerning a man taking for the time a public part, this 
may be so. “The publication of a matter of a public nature and 
of public interest and for public information is privileged, pro- 
-yided itis published with the honest desire to afford the public 
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information and with no sinister motive. Where the communi- 
cation is made by a public servant as to a matter within his 
province it may be the subject of privilege in him, and if in him, 
then in Zhe Times, because the public servant (the Governor) 
could only make the communication through some such 
medium. ” 

If in a previous action between the same -parties and other 
defendants concerning almost exactly the same charges of defa- 
mation one defendant had examined and then another defendant 
had cross-examined the same witness with all the privileges 
which cross-examination gives, that cross-examination cannot be’ 
read as evidence in the latter case. But the mere fact that one 
or two witnesses who gave evidence in favour of the several 
defendants were examined in chief by the counsel for other 
defendants, which may well have been a matter of persoual ar- 
rangement, does not make their evidence less admissible. 


Evidence in the previous action showing that the plaintiff's 
general character as a public man is bad is relevant for the 
purpose of reducing the damages assessable. But it will not be 
relevant if and so far as it tends to prove other specific ‘charges 
than those which are in issue in the present case. 





` Marriot v. Yeoward Brothers. [1909] 2. K. B. 987. 


Ship—Loss of baggage by theft of ship's servants—Contract 
of carriage—E xemption—Liability. 

A lady saloon passenger, whose luggage was lost by the 
felony of the ship’s servants, sued the owners of the ship for the 
loss, to which the defendants answered that the ticket given to 
the passenger conteined an exemption from liability “for loss 
or damage arising to passengers or their baggage by whatever 
cause or in whatever manner, whether from thieves on board or 
not, etc.” ‘The defendants, who generally used to send tickets 
beforehand to intending passengers, containing the above condi- 
tious, were asked by the plaintiff to give itto her just atthe 
place of embarking. ; 


Heid, that the defendants were not liable for the. loss for 
the following reasons: (1) the exemption covered the parti- 
cular case; (2) the plaintiff, as she asked the defendants to hand 
over the ticket just on embarking, was estopped from contend- 
ing that she had not sufficient notice of the conditions in the 
ticket, 
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Per Curtam:— Acceptance of the ticket does not of itself 
necessarily make all the conditions upon the ticket a part of the 
contract. The proper questions to be left to the jury are:— 
(1) whether the plaintiff knew that there was writing or printing 
on the ticket; (2) whether the plaintiff knew that the writing or 
printing on the ticket contained conditions relating to the terms 
of contract of carriage; (3) whether the defendants did what was 
reasonably sufficient to give the plaintiff notice of the condi- 
tions, For the purpose of determining the answer to the third 
of these questions, cases have established that the jury must take 
into consideration the ‘‘class of persons with whom the contract 
is made,” z.e., whether the particular person belonged toa class 
which was, with reference to its level of education and intelli- 
gence, likely to know the contents of the ticket and their effect 
on reading the same. 





Rederiactieselskabet “Superior ” v. Dewar & Webb. 
[1909] 2 K.B. 998 (C.A.) 

Ship—Charterparty—Demurrage payable day by day—Lien— 
‘Charges’ not included in Bill of Lading— No lien. 

The mere fact that a charterparty gives a shipowner a lien 
for all demurrage to be pard dav by day as falling due does not 
prevent him from enforcing the lien for demurrage due at the 
time of loading, at the port of discharge. 

Per Curiam.— “There certainly is no principle of law which 
prevents a right of lien upon goods being superadded to a right 
of action of debt for the money which the lien secures.” 

“As against the assignee of the bill of lading, we do not think 
it can rightly be held to give the shipowner a lien upon his 
goods for expenses incurred by arrangement between the ship- 
owner and the charterer outside any charter party obligation.” 





The Kepitigatta Rubber Estates, Ltd. 
v. 
The National Bank of India, Ltd. 
_ [1909] 2. K. B rorzo. 

- Banker—Customer— Duty of customer not to mislead banker — 
Return’ to customer of pass book with the false entrtes—Negls- 
gence to scrutintse—No settlement of account. 

The plaintiffs, a Limited Company, passed’a resolution which 
was communicated to the defendants, their bankers, to honour 
their cheques only if signed by the Secretary and ¢we Directors, 
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The Secretary forged the signatures of two Directors to several 
cheques, and the bank, in ignorance thereof, passed them, the pro- 
ceeds being utilised by the Secretary. Held, in an action to re- 
cover the amount of the forged cheques, that(z)the plaintiffs were 
entitled to recover, they not having in any way misled the bank 
as to the genuineness of the cheques ; (2) mere acceptance of the 
pass book sent to the plaintiffs with the debits ofthe amounts of 
the forged cheques and the return of the same to the bank with- 
out objecting to their correctness did not constitute a settlement 
of the account between them so as to estop them from disputing 
their correctness, on the mistake being found out; and (3) the 
fact that, in ignorance of the forgery, the Directors approved of 
the cheques is no ratification. 

Per Curtam.—Although the relationship between a customer 
and a banker is not that of principal and agent, the same consi- 
derations apply, so far as regards the duty of a person giving a 
mandate, to take reasonable care that he does not mislead the 
person to whom the mandate is given. 

“Tt is not uncommon to direct bankers to pay on the ene: 
ture of one’ Director and the Secretary.” . 


There is no authority for the position that, beyond the care 
which must be taken in the transaction itself, a customer must, in 
the course of carrying on his business, take reasonable precau- 
tions to prevent his servants from forging his signature, or, if 
the customer be a Company, the Directors must take reasonable 
care to prevent the Company’s servants from:forging their signa- 
tures. . 

A customer does not impliedly promise to have his pass book 
and cash book examined every time they come to him or at 
auy time. Any such promise must be specially stipulated for. 

Any resolution confirming some of the forged cheques by the 
Directors, in ignorance of the forgeries, cannot amount to a ratifi- 
cation, and such resolution cannot mislead the banker unless the 
same was communicated to him. 

There is no authority for the proposition that when a pass 
book is taken out ofa bank by the customer or some clerk of his 
and returned without objection thereis a settled account between 
the bank and the customer by which both are bound. The 
proposition, if allowed, would mean this, that a Secretary ofa 
Company, by going to the bank for his own purposes in order to 
prevent the discovery of his own fraud and without any know- 
ledge on the part of any of its Directors and getting the pass 


5 
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book (with a pencil entry in it of the balance) can bind the 
Company for all purposes. 
. Hulbert v. Daie. [1909] 2 Ch. 570. 

Rightof way—Lost grant, presumption of. 

Action for an injunction to restrain the defendant from 
using a private road on plaintiff’s land. The evidence showed 
that the defendant and his predecessors-in-title had used the road 
for over a hundred years openly and uninterruptedly and as of 
right but for a short period, when there was a unity of possession, 
both the tenements being in possession of a common tenant. It 
was also in evidence that under an arrangment in 1804, a road 
had been awarded to the defendant, but it had never been 
used and would have caused greater inconvenience to the 
plaintiff than the road in question. 

Held: from these facts the Court could properly presume a 
lost grant of a right of way in favour of the defendant. As 

` observed by Lord Herschell in Philipps v. Halliday: “ where 
there has been a long continued possession in assertion of a 
right, it is a well-settled principle of English law that the right 
should be presumed to have had a legal origin ifsuch a legal 
origin was possible, and that the Courts will presume that 
those acts were done and those circumstances existed which were 
necessary to the creation of a valid title.” 
Salaman v. Holford. [1909] 2 Ch. 602. 

Lease—Constructton— Covenant to pay all rates and taxes “now 
payable or hereafter to become payable — Rule of construction, not 
principle of law. 


Where in a lease of premises at a rack-rent the lessor cove- 
nanted to pay all rates and taxes “now payable or hereafter to 
become payable in respect of the premises:” 

Held: Thelessor’s liability under the covenant was not 
restricted to the assessment as existing at thedate of the lease 
but also extended to all subsequent enhancements, when the 
enhancement was not due to the improvement effected by the 
tenant himself. Even in these latter cases the question as to who 
is to bear the enhanced assessment is one of construction upon 
particular documents and not a general rule of law governing all 
cases. 


1. (1891) A.C. 228, 231, 
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Dunbar v. Dunbar [1909] 2 Ch. 639. 


Presumption of advancement— Vordable marriage—Declara- 
tion of nullity— Presumption not rebutted, 


` The presumption of advancement which the English law 
raises when there is a purchase by the husband in the joint 
names of himself and his wife is not rebutted by the mere fact 
that at the date of the purchase the marriage was voidable and 
it was also subsequently declared to be null and void. 


In re The Friends’ Free School: 
Clibborn v. O’Brien [1909] 2 Ch. 675. 


Charitable Trust— Civil or religious purposes”—Trustees, 
a religious body— Void for uncertainty. 


Under the trusts of a deed relating toa school the funds 
were settled upon educational trusts under the control of the 
Society of Friends (a religious body) with an ultimate trust that 
in case the subscribers to the school or the Society of Friends 
should desire that the school be discontinued, the funds 
should be applied to such uses, “civil or religious,” as 
the subscribers or Friends should direct. Æeld: that the 
trust, on the discontinuance of the school, failed as a 
charitable trust for uncertainty, the words “civil or reli- 
gious ” being wide enough to include non-charitable purposes. 
No doubt, ihere are cases where the appointment of a particular 
trustee has been treated by the Court asan element to be taken 
into consideration in determining whether a gift tainted with 
some possible ambiguity is to be treated as void for uncertainty, 
but the principle of those cases cannot be applied where there 
is nothing to indicate that the generality of the objects is limited 
or defined by the selection of the trustees. 


JOTTINGS AND CUTTINGS. 


Printing of Records in Second Appeals :—His Lordship Mr. 
Justice V. Krishnaswami Aiyer intimated that whenever in future 
a question israised in any second appeal that the lower appellate 
Court has not given its finding on a question of fact, the 
evidence necessary to decide the question should be printed, 
especially in view of S. 103 of the New Civil Procedure Code. 





ss 
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Under Section 15 of 24 and 25 Vict., Cap. 104, the Governor- 
in-Council sanctions the addition of the following rule to the 
High Court Rules, 1902 :— 

63A. Whenever the Advocate- Gara is a Vakil of the 
High Court he shall, for the purposes of these rules, be consider- 
ed to be an Advocate in respect of suits and proceedings in which 
he appears in his capacity as Advocate-General on behalf of 
Government. 

* 
z * 
Rules of the High Court, 1902.— 

For rule No. 531 substitute the following rule:— 

“531. Except when specially authorised by the Court, or by 
consent of the party, an advocate, attorney or vakil who has 
advised in connection with the institution ofa suit, appeal or 
other proceeding, or has drawn pleadings in connection with any 
such matter, or has during the progress of any such suit, appeal 
or other proceeding, acted fora party, shall not, unless he first 
gives the party for whom he has advised, drawn pleadings, or 
acted, an opportunity of engaging his services, appear in such 
suit, appeal or other proceeding, or in an appeal or application’ 
for revision arising therefrom, or in any matter connected there- 
with, for any person whose interest is opposed to that of his for- 
mer client. 

“Provided that the consent of the party shall be presumed 
if he engages another advocate, vakil or attorney to appear for 
him in such suit, appeal or other proceeding without offering 
an engagement to the advocate, attorney or vakil whose services 
were originally engaged by him or on his behalf. ” 


x “as 

The Need for More Fudges :—The Lord Chancellor, who was - 

the first: witness, after stating that he received a communication 
from the Lord Chief Justice telling him that it was the unani- 
mous desire of his Majesty’s Judges of the King’s Bench Divi- 
sion that two new Judges should be appointed, said: Iam one 
of those who do not wishto make a great office of that kind too 
common,and I do not wish to enlarge the numbers beyond what 
is fairly required for the public service and what is fair to the 
Judges themselves, so that they shall not be overworked. I want 
to point out, to begin with, what the work at the commence- 
ment of each year ‘for the last ten years has been. I am speaking 
of the civil.work entirely. Iam taking the beginning of each 
year, Beginning in 1g00 and ending in 1909, the numbers are 
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these:—768,684, 809, 845, 736, 884, 927, and 997 in the year 1907 ; 
in the year 1908, 728; and in the year 1909, 841. I do not 
find in that any justification for saying that there is an in- 
crease of business. I do not see anything so remarkable in the 
arrears to justify this proposal. I next take the civil actions that 
have veen tried or disposed of in the ten years from 1899 down 
to 1908, and I divide them between London and Middlesex on 
the one side and the cases on circuit. In London and Middlesex 
there has been a great reduction during the last ten years, and 
last year was almost the lowest year with regard to cases which 
have been actually tried. The figures are these: 1,653, 1,775) 155525 
1,792, 1,591, 1.338, 1,216, 1,151, 1,314; and in the year 1908, 
1,243. Thatisa great diminution. The last four years have 
been : 1,216, 1,151, 1,314 and 1,243. That is as contrasted with 
the larger figures at the top—1,600 and 1,700. The figures on 
circuit have been :—843, 788, 767, 826, 777) 780) 751; 620, 580. 
That is 1907. There has been, in addition I ought to say, 
within the last eighteen months, the Court of Criminal 
Appeal. ‘That Court of Criminal Appeal has not taken 
the work of more than one Judge. It sat, going back from 
practically today in the twelve months, fifty nine days with three 
Judges and six days with five Judges. We were told that there 
were to be any number of Judges required, but, asa matter of 
fact, as I foretold, it amounts, to the work of less than one Judge; 
because three times fifty nine is 180, and five times six, thirty. 
These are not full days either, but lam putting it at the highest. 
Tt does not amount to more than one Judge. One Judge has 
been appointed to deal with it—namely, Justice Coleridge, who 
was appointed in October, 1907. Therefore that addition has 
been made. The next thing which I want to say is as regards 
the sitting ofa Judge in the year. I want to say this with all 
possible respect and, if I may so, good-will towards His 
Majesty’s Judges. It is hard work—brain-work—as I know, 
because I constantly sit myself and I think that the men ought 
not to be overworked. Iam sure of that—it is very bad policy. 
Asa matter of fact, there are now, to put it in my own way, 
roughly speaking, within a day or two out of the fifty two weeks 
in a year, thirty five and a halfor thirty six weeks during which. 
His Majesty's Judges in the King’s Bench Division sit, and 
sixteen or sixteen and a half weeks in the year are absolute 
holidays. I do not mean to say that there are not now and then 
sittings at the Central CriminalCourt, but thenthose, I suppose, 
are compensated for and only take up a very little time. Then 
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in addition to that, in the King’s Bench Division during the 
last few years, the Judges have largely, if not entirely, dis- 
continued sitting on Saturdays. When I was first called to the 
Bar, if I remember rightly, the Judges sat six days a week, and 
sat on Saturday. Then came a time when they had a half-holi- 
day, and sat until morning and now I will not absolutely say that 
they do not sit at all, because there are sometimes cases in the 
list, but nearly all the King’s Bench Judges, I think, do not sit, 
at all events, more than for a very’short time on Saturday 
mornings,,instead of three hours. They sit for five hoursa day on 
the other five days in the week in London. That is twenty five 
hoursa week. Three hours on Saturday, if they sat for three 
hours, would be an addition of three to the twenty five, and it 
would be nearly the equivalent of two Judges throughout the 
year, because if a Judge sits for twenty five hoursin the week, 
and if you take sixteen Judges sitting for three hours on one 
day in the week, that is forty eight hours, which is very nearly 
the equivalent of two Judges. On circuit it is rather different. I 
remember that it isthe case sometimes on circuit that there are 
excessive hours. My memory-is, I think, accurate when I say 
that in the statement of the Lord Chief Jutice and the Judges 
they told me that there were seventy-nine days of extra work in 
the year altogether, not for each Judge, of course—occasioned by 
sitting overtime on circuit. That. amounts to about tive days 
in the course of the year foreach Judge; but, on the other 
hand, one has to remember that there are many towns in which 
there is nothing to do at all, or hardly any thing to do, as you 
will see if you look at the statistical returns. So, broadly speak-. 
ing, I do not think there is much in that. I think I have really 
given you all the statistical information that I have. On 
those grounds I myself have felt, and I ought to say so, that 
in a country where peopie are in the habit of doing their full 
share of work, and where there are full holidays of nearly four 
months in the year out of twelve, there is not a case for making 
new Judges. AndIthink also that it is a mistake in any 
business to treat the hours of work as the datum from which 
there is to be no departure, and the arrears as the unfortunate 
result if the work is not overtaken in the fixed hours. That is 
really what I have to say. That is my reason, which I shall be 
very willing to see overruled if Parliament think fit to over- 
tule it. 

Sir John Macdonell, in the course of his evidence, said :— 
In 1894, 1895, 1896 and 1897 there were inserted in the Judicial 
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Statistics returns of the days on which each King’s Bench Judge 
sat. These, returns after having been inserted upon the model of 
the returns for the Chancery Judges for four years, were discon- 
tinued. It was stated by the then Lord Chief Justice (not to 
me—I ain giving it atsecond hand) that the formof the returns 
conveyed a wrong impression, and I was asked, as editor of the 
Judicial Statistics, to consider what should be done under the 
circums: ances; and the returns were dropped partly also, it ought 
to be stated, because one at least of the Judges declined to give 
returns. Perhaps I might be allowed to say'that, so faras I know, 
there exists no statutory power dealing with the obligatory 
return of Judicial Statistics so far as England and Wales are 
concerned. So faras Scotland is concerned, there isa statute 
` which, if I remember rightly, empowers the Lord Advocate 
to require, under certain conditions, statistics. Owing to the 
defective nature of the returns and other reasons, those returns 
were stopped. 


The Lord Chief Fustice—The Lord Chief Justice, who was 
the next witness, after stating that he was not expressing his 
own opiuion alone, but representing the opinions of all the 
King’s Bench Judges, said: I have had prepared and put 
together the state of business at the commencement of Michæl- 
mas sittings for the ten years Ig00 to 1909. Actions for trial, 
commencing 1900—I need not read the years, 615, 732, 666, 
706, 738, 693, 700, 703, 737 and 795. Between 1900 and 1909 
there was an increase of about 260 cases. There are exceptional 

„years in which some of the numbers went higher, but, 
again, as I shall point out, you have to examine to see the 
cause. I will take the Divisional Court before giving my comment: 
1900, 124; Ig01, 168. The Divisional Court work isa most 
important part of the work of the King’s Bench Division 
which deals with jury trials, non-jury trials, Revenue cases, 
Bankruptcy, Railway Commissions, Crown Cases and Appeals 
from County Courts. To continue the Divisional Court 
number of cases : 1602, 169 ; 903, 179; 1904, 160; 1905, 254 
—I want your Lordship to. notice that—1906, 337; 1907, 174; 
1908, 237; and 1909, 224- It has arisen practically to double 
what it was in 1900. The two years 1905 and 1906 were abnor- 
mally high, which was due to the fact that a.large number of 
cases came in under Licensing Acts, and were never disposed of 
in the sense of being heard because they were all governed by 
one decision, the decision known as the Keunedy decision. 
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The result was that in that case a large number of cases dis- 
appeared from the list with no hearing, because an order was 
made by consent or terms agreed on between the parties. I only | 
mention that to show that in looking at statistics you must not 
merely read off the numbers. You must ascertain, if you can, 
whether there is a special reason fora large increase, ora 
special reason for a large dimiuution. ‘The solid result is that 
tlie Divisional Court has gone on increasing, taking the aver- 
age from 1909 to 1909; and the actions for trial have also in- 
creased by something like 30 or 40 per cent. 


I have endeavoured to ascertain first when cases that were 
heard before the Long Vacation were disposed of, and what is 
the reasonable prospect of cases now entered for trial being 
heard; and I wish to say that any other information can be' 
obtained from my officials, who are certainly most careful and 
most accurate, and could give the most accurate information on 
any point which the Committee want information upon. 


Taking July, 1908, when there were 6rq cases standing for 
trial as against the number I have already referred to, it took, 
practically speaking, six months to clear off those arrears— 
that is to say, of the 614, 150 were still left at the begin- 
ning of the Hilary Sittings(I am not including anything for 
the Long Vacation, but only taking actual sitting time) ; 
twenty-four were heard in January, twenty-nine in February, 
and twenty-five in March. There were a few remuants which 
had been postponed. They were heard in April and May, but 
in substance those cases could not be cleared off for six months. 
Whether it is a desirable condition of things or not, I will call 
your attention to later on. Out of the 537 cases standing on 
August I, 1907, 140 were still remaining to be heard in January ' 
1908. So that our period of progress in regard to 1909 was more 
favourable with regard to the hearing of the arrears than the 
previous year had been. I should have expected that, because 
we had more Judges sitting in town taking the whole year, . 
than we had had previously, as I have already told you. I have 
asked them to get out for me the average time for three years. 
In 1907 the special juries could not be heard for 16 weeks, the 
common juries for 18, the non-juries for 164. In 1908 the special 
juries could be heard in 15 weeks, the common juries in 11, and 
the non-juries in 13a rather better condition of things. This 
year, although we have had more Judges sitting, as I shall show 
you, special juries were 23 we:ks before they could be heard— 
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practically speaking, nearly: six. months, not quite—and com- 
mon juries15. The non-jury list is rather better—about 11}. 
. At present that is the stateof things. As to the cases being 
likely to be heard, I asked my officials, quite independently of 
returns, to give me the best of their opinion as to what was the 
condition of things to-day (when I say to-day, I mean last 
week), and they said they thought that the best they could 
hope for would be special juries, four to five months—not 
' counting any vacation, but taking sitting-time—common juries, 
four months; and non-juries rather less than four months, 
I-want.the committee to understand that the condition of 
‘things at the present time is that we are not in a position to 
deal with the cases entered from time to time till, practically 
speaking, an average of from 4 to 6 months, according as we 
take non-jury or special jury cases. I want to supplement 
this by a return which I have had taken out specially as to the 
number of days we sat in the legal year rg09—that is to say, 
from Michaelmas, 1908, to July 1909—because, as I have told 
you, we endeavour as muchas we could to get extra Judges for 
London. 

. Iwill put it in asa return. I will not trouble you with 
the details now. We sat in the legal year ending July 31, 
1g09, 1217 days—367 at Michaelmas, 393 Hilary, 222 Easter 
(that is a large number in proportion, because all the Judges are 
in town during the Easter sitting except four), and Trinity 235. 
I will divide them into special and common, if you like. We 
got 1,217 days of trial—taking each single Judge, not hours or 
anything of the kind—in the year 1909. Inthe previous legal 
year we only got 1,145, so that we got for London, practically 
speaking, seventy or eighty more judicial days of hearing than 
we had-in the previous year. I have only one caution, if I 
may so, to give the committee about acting upon the number of 
cases tried. It is perfectly true that if you go back some years 
you will find more cases tried. Cases are longer now; they are 
tried out. The Judges do not rule so much, and letithe question 
go to the Divisional Court. In the old days as some of the 
members of the committee know, Judges used to rule and there 
were arguments before the Court zz anc, and cases were sent 
down for new trial. The modern practice—a right practice, 
I think—is that points are taken if necessary, and questions of 
facts are left to the jury to decide. The other.questions are dealt 
with-in the Court of. Appeal. In -the result, trials are of. 
necessity. longer, and the number. of new trials is, cémpa- 
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ratively speaking, infinitesimal. They only take place .now 
practically when the Judge has misdirected the jury. They 
do not take place when the Judge has heard the case -without a 
jury, because the Court of Appeal set him right. New trials 
are very, very few. The old new trials, because there was a 
ruling and the case was stopped, have practically disappeared. 
In the result the cases are longer, and they occupy more time, 
* * The Saturday sitting question has been very, very much 
mis-stated. Ihave had’prepared for every Saturday since 
1904, the actual condition of the King’s Bench, and, roughly 
speaking, more than half the Judges, as a rule were on circuit 

and were sitting every Saturday full hours; so that the sugges“ 
tion made of the abandonment of Saturday sitting ignored 
absolutely and entirely the fact that the Judges sat full Satur- 
days on circuit. Ihave also given the number of Judges in 
town, and it is the fact—and here I approach a point where I 
think probably members of the Bar who may come will not 
agree with me—that the total number of Judges in town 
seldom sit on Saturdays. The question of Saturday sittings is 
a very difficult one. For myself, I do not pretend to sit on 
Saturdays; I will tell the committee the reason why. Iam down 
at the Courts every day at a quarter to ten, and very often half- 
past-nine, and very frequently do not get away till five orthalf- 
past, and I have the whole administrative business. I make no 
secret about it that I do not sit on Saturdays, as a rule, but I 
frequently do. Take the Court of Criminal Appeal. There were 
nine or eleven Saturdays on which I sat in that. I constantly take 
further consideration from circuit or a part-~heard case, and I 
have determined, since this question has been raised, that I 
will do what has been suggested—that I will sit at ten in the 
‘weeks Jam not able to sit on Saturdays. It will be very 
unpopular, I am afraid. Ido not want it to be thought that any 
question of necessity for additional Judges depends on the 
Saturday question at all. It does not. I know that the Bar are 
very much divided. A certain section of the Bar wish to do 
away with Saturday sittings altogether. Whether they are wil- 
ling to give half an hour, from ten o'clock, or to sit to half-past 
four, I do not know. I have doubts about it. From the point of 
view of public time as faras I am concerned, I am perfectly 
willing to sit at ten, on every day of the week in any week that 
I am not sitting on Saturday. In fact, I am sitting so now, 
although I agree that from the point of view òf Saturday sit- 
ting every hour has not been utilised, it does not in any way 
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give enough time to substantially affect the question of arrears. 
In fact, with reference to what we want we may throw in every 
Saturday asa full day and it will not be enough. 


Mr. Fustece Grantham.—Mx. Justice Grantham, in dealing 
with the suggestion that the Judges do not work as hard as 
they might, said: Notwithstanding what my good friend, Lord 
Courtney says about an age limit, Ihave managed somehow or 
other to keep up some of my power at any rate, but you must 
not Judge all the Judges by the same standard, at any present 
time I think that you might take the difference as between fifty 
and hundred. I do not mean years, but that if you take fifty as 
zero there are some Judges who are able to do twice the work of 
others at the present time ; but those who only do half the work 
are entitled to just as much credit, because they do all that they 
can, Simply because a Judge does less he ought not to be abused. 
I know that some of my brother Judges have difficulty in getting 
through their work. I hear what is said about it; they have 
not the same vigour as others. Are you going to turn those 
men off because they do not do as much as others? Are 
you going to say that they do not do as much as they might? 
Are you going to say that they are to do moreor that we 
are all to do more, because some of them have not the physique 
to doit. You read what my brother Felf said the other day with 
regard to his work on circuit. I know that he cannot sit later. 
He was very ill indeed after he was made a Judge, and he was 
away for six months, I think. He is as honest a judge as ever 
lived, and almost shares at his work. What are you todo? Are 
you going to get rid of him because he cannot sitlater. Iknow 
another judge who every day that he came out of Court on cir- 
cuit had to take a strong tonic because of his exhaustion, 


Mr. Fustice Channel.—Mz. Justice Channel, in the course of 
his evidence said: Inold times when the circuits were all at 
the same time and when there was no business in London, the 
suitors in the country had the advantage of all the leaders of the 
common law Bar going on circuit, and the suitors could get the 
services of gentlemen of the highest position at the Bar. Now, 
when business is going on in London, comparatively few go cir- 
‘cuit, and they have to be tempted down by people who want 
them by very considerable fees. Ifyou could concentrate the 
business at certain centres you would have the advantage 
that it would be worth while to have an efficient Bar re- 
gillarly attending. Now you. cannot do that except at parti- 
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cular places in the country. One Judge of the King’s Bench 
Division in each sittings is, by a recent order in Council, to be 
in charge of civil business at Liverpool and Manchester, and 
but little of his time is likely to be available for London work. 
Ifa similar system is adopted in other parts of the country, it 
will probably take away judges from London even more than now, 
. but as the effect of such alteration should be to cause work to be 
done in‘the provinces much more satisfactorily than now, it 
might to some small extent relieve London of country causes 
now brought there for trial. While therefore, in my opinion, 
changes are wanted in the way in which civil business is done -- 
in the provinces, those changes are wanted forthe sake of effi- 
ciency much more than for the sake of saving time ; and, in my 
Opinion, no considerable saving of time is to be expected by any 
such re-arrangements. In fact, the changes which are desirable 
will take Judges away from London more than now. I should 
like finally to ask the committee to bearin mind, in considering 
the present state of the Courts and the amount of arrears, that 
dissatisfaction with the delays and expense of trials in the High 
Court necessarily diminishes the entry of causes,and none of the 
figures with which the committee have been so liberally suppli- 
ed can possibly give the number of persons ‘who would like to’ 
have their disputes or their grievances dealt with by the High . 
Court, but who feel that the expense and delays there make 
it a closed Court to them. I entertain no doubt whatever that 
the number of cases now standing for trial in the High Court 
would be very much larger than it is, probably double what it 
is, if it were not known that the Courts are blocked. Iven- 
ture to suggest that in a civilized country itis the duty of the 
State to provide Courts for the decision of disputes betweew 
its citizens, and to see that those Courts are capable of deci- 
ding them efficiently and with reasonable despatch, 


‘Mr. W. H. Winterbotham—Mr. W. H. Winterbotham, 
(President of the Law Society) suggested, in the course of his 
evidence, the following reforms: Firstly, the concentration-of 
both civil and criminal business on circuit in, say, eighteen 
convenient centres. Secondly, the trial of the less serious 
criminal cases at Quarter Sessions, and of the less important 
civil cases by the County Courts. Thirdly the shortening of the 
Long Vacation to two months, and more regular sittings, say 
from ten to two, on Saturdays. Fourthly, calling in, if special 
pressure requires it, one or two of the Chancery Judges to ‘try 
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non-jury cases, thus enabling the King’s Bench Judges to con- 
centrate their attention on the other work, and possibly obtain- 
ing assistance temporarily from the Chancery Judges in other 
work ; for example, County Court appeals. Fifthly, an at- 
tempt’ to avoid the constant shifting of Judges from one kind of 
work to another on the lines suggested by Mr. Justice Channel, 
imitating asfar as possible the system in the Chancery Division. 
This would be a great convenience to the suitors. Sixthly, I 
think also, at times of exceptional pressure, an arrangement 
might be made,to utilise the services on occasions of Judges 
- who have retired. 


Mr. English Harrison, K.C., gave evidence, on behalf of 
the Bar Council, supporting the Lord Chief Justice’s view..as 
to the under-manning of the Bench. 


Mr. Eldon Bankes, K.C., gave a lucid account of the 
existing arrangements for the disposal of business in the King’s 
Bench Division and urged that the absence of regularity and 
continuity in the proceeding was attributable to the absence of 
personal control by the Judges overthe business.of the Courts, 


Str George Murray, as Secretary tothe Treasury, summa- 
rised'the statistical information placed before the Committee.— 
The Law Journal, 


** 

Trade Union and Parliamentary Representation.—The unani- 
mous decision of the House of Lords in dismissing the appeal 
of Osborne v. The Amalgamated Soctety of Railway Servants 
finally sets at rest the question of the right of a trade union. to 
enforce a compulsory levy upon its members for the support of 
members of the House of Commons. The Court of Appeal had 
‘based its judgment upon the two grounds: (1) that the Trade 
Union Act of 1871 did not empower associations of working men 
to use their funds for this purpose, and (2) that in default of 
express provision the Common-Law rule applied that a corpo- 
ration could only exercise the powers explicitly given to it: 
A third point relied on mainly by Lord Justice Moulton, was 
that it was against public policy for any member of Parliament 
to be called on to bind himself to vote according to the dictates 
of any party organisation, as was boldly claimed by the trade 
union in this case. Of the five Judges who formed the tribunal 
jn the House of Lords, Lord Halsbury, Lord Macnaghten, Lord 
Jomesof Hereford and Lord Atkinson have preferred to base 
their-judgment upon the first ground alone. With that salutary, 
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if occasionally disappointing, habit of expressing no opinion 
upon ‘speculative points which are not absolutely necessary for 
their decision, the learned Lords have left the larger consti- 
tutional question alone. The Courts always look jealously 
upon the usurpation of powers by any corporation, commercial 
or otherwise; and though it was argued with much show of 
reason that the special representation of working men in Parlia- 
ment was a valuable means of promoting the objects of trade 
unions, that consideration could not over-ride the general rule | 
so as to allow a majority to impose its political will upon dis- 
sentient members. Lord Shaw, indeed, had some doubts as to 
the absolute validity of this ground in the particular circum- 
stances of this case, and he preferred to rely upon the consti- 
tutional one. On that he rested in no uncertain fashion. 

The idea ofa contract to obey a party whip is, as he said, 
subversive of the freedom and independence which have lain at 
the foundation of our representative system of Government, It 
is something that the highest judicial opinion has been expressed 
upon this subject, and whatever legislation may be introduced 
subsequently to get round the decision of the House of Lords, we 
may be assured that the attempt to tie trade-union. representa- 
tives by contract to obedience toa party whip will not be: 
. tepeated.— The Law Fournal. i 

t% 

The Discouragement of Appeals:—In the multiplicity of appeals 
lies, unquestionably, one of the causes of the unpopularity of 
litigation. The ‘uncertainty of the law’ is anything but ‘ glo- 
rious? to litigants who find their fortunes changing as they 
proceed from court to court. It is well, therefore, that the Lord 
Chancellor should have taken occasion, in a case in which the 
Court of Session had reversed the decision of a Scottish Judge of 
first instance on a pure question of fact, to draw attention to 
“the exceptional value of the opinion of the Judge of first ins- 
tance, whose decision rests on oral evidence.” In striking con- 
trast to Lord Loreburn’s discouragement of appeals is the some- 
what unusual arrangement made between the opposing counsel 
in an action tried before Mr. Justice Grantham on the very day 


on which the Lord Chancellors observations were made. The 
plaintiff, a lady cyclist, who was most seriously injured in a 


collision with an electric brougham, was awarded by the Jury 
£1,340 damages, whereupon the owners of the electric carriage 
undertaking to.pay her, in any event £500, her counsel agreed 
with his opponent that there should he a stay of execution. This- 
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arrangement did not commend itself to Mr. Justice Grantham, 
who, having expressed his entire approval of the verdict of the 
jury, remarked that ‘it was almost iniqutious to adopt -such a 
course after the way in which the case had been thoroughly 
threshed out.’ It would be, indeed, unfortunate if, while distin- 
guished judges like Lord Loreburn set themselves against the 
multiplicity of appeals on questions of fact, leading members of 
the Bar displayed an easy readiness to enter into arrangements 
by which applications for new trials become more numerous.— 
The Law Fournal. 
as 

The Interruption of Counsel.—A recent critic of the Bench 
attributed some portion of the law’s delay to the greater length 
of the decisions of the judges. Mr. Justice Redley—who, the 
other day, adopted the extraordinary course of threatening to 
leave the Bench ifa member of the Bar who had been engaged 
but half an hour in opening the defendant’s case did not at once 
call his witness—has ret aliated by asserting that ‘a great deal of the 
delay in the King’s Bench Courts is ‘caused by the length of coun- 
sel’s speeches,’ which, he added, were ‘now much longer than 
when he was at the Bar.’ We doubt very much, notwithstanding 
the greater complexity of litigation, whether counsel’s speeches, 
as a whole, are more verbose than they were. In the biography of 
Lord Chief Justice Morth it is written:—He was careful to keep 
down repetition to which the counsel one after another, are very 
propeuse ; and, in speaking to the jury on the same matter over 
and over again, the waste of time would be so great that, if the 
judge gave way to it, there would scarce be an end, for most of 
the talk was not so much for the causes as for their own ‘sakes, 
to get credit in the country for notable talkers. And his Lordship 
often told them that their confused harangues disturbed the 
order of his thoughts” Even Mr. Justice Ridley would, we 
imagine, hesitate to speak of the present members of the Bar in 
such sweeping terms as these. A practice which undoubtedly 
has become more common is the interruption of counsel. ‘If 
Judges,” Lord Halsbury once said, ‘ would only appreciate 
what an invaluable assistance it is to their minds to listen to 
those who have prepared their arguments, and are perfectly 
familiar with the facts, they would recognise that initial 
listening, at all events, is most desirable? Lord Halsbury is 
not alone in perceiving how disadvantageous the interruption of 
counsel may be. ‘A garrulous Judge’, ‘Lord Alverstone took 
occasion to observe not long ago, ‘isan intolerable nuisance, 


48. THE MADRAS. LAW JOURNAL; [VO XxX. 


because. he, lengthens ‘the’ proceedings and diverts attention 
from the points iu the mind of the advocate? To threaten to 
lẹavethe Court ifan advocate does not bringa speech of. half-an- 
hour’s duration to a close is certainly not the most agreeable way 
of assisting him in the performance of his duty to the Court, „as 
well as His. client.—Zhe Law Journal. ` : 


F ; Ae oe 
¿a : M¢scellany.—Nearly rsolawyers, including, of course, a good 

many nominal members of the. Bar, sat in the late Parliament. To 
judge (says the Globe) from the lengthening list of legal candi- 

dates, the number of barristers and solicitors in the next Parlia- 
ment will certainly not be smaller. Though it is'evident that the 

constituencies have no objéction to being represented by lawyers, 

some ill-conditioned persons are already complaining that: mem- 
bers of the legal profession are too numerous in the Parliamentary 
arena. Were they logical enough to recommend the exclusion-of 
lawyers from the House of Commons; they. might be reminded of 
the speech made by Whitlock when such a proposal was actually 
made in Cromwell’s time. With respect to the proposal for com- 
pelling lawyers to suspend their practice while they sit in Parlia- 
mejt, said the lawyer soldier, I only insist that inthe Act for that 
purpose it be provided that merchants should forbear their trad- 

ing, physicians from visiting their patients, and country gentle- 
men from selling their corn or wool while they are members of this 

house.’ This prejudice against political lawyers is no new thing. 
An ordinance passed in 1372 provided that ‘no man of the law, 
pursuing business inthe King’s Courts * *: shallbe returned 
‘to Parliament, shall have wages? Everybody knows that it was’ 
the unhappy fate of the Parliament from which lawyers were’ ex- 
cluded to become known as the ‘lack—learning’ Parliament, 
Apparently it is the belief of the assailants of the political lawyer 
that every barrister becomes a maker of laws with the sole object 
ofadministering them. ‘A seat in the Housejof Conmons,; say thesé 
critics, is the easiest way to a seat on the Bench.’ It is.a harsh 
‘saying, which the present constitution of the Bench do` not 
justify. The majority of his Majesty’s Judges have never assist- 
ed in making the laws they are required to administer. Only 
two of the six members of the Court of Appeal—Sir Herbert 
Cozens Hardy Lord Justice Moulton—have satin the House 
of Commons. Not more than seven of the sixteen Judges of the 
‘King’s Bench Division—Lord Alverstone and Justices Grantham, 

Lawrence, Ridley, Darling, Bucknill and Coleredge—have en- 
joyed the experience of the legislator, Only two of the Chancery. 
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Judges—Mr. Justice Neville and Mr. Justice Hve—have ever 
wooed a constituency. Of the thirty Judges of the High Court 
only thirteen, including Sir ohn Bigham, have sat in Parliament. 


* 
* % 


Absence of Counsel.Owing to the absence of couusel, an 
appeal set down on the list of House of Lords on December 15 
was postponed, after the Lord Chancellor had emphasised the 
necessity of solicitors being always ready to proceed with the 
cases listed. The appeal was again reached on December 
I7, but it then appeared that the appellants’ counsel was 
not in attendance. The Lord Chancellor: The last time the 
respondents were not ready; this time it is the appellants. 
Mr. Morton, K. C., (Counsel for the respondents): What hap- 
pened with reference to the respondents was this—the solici- 
tors delivered their briefs, but the case came into the list so un- 
expectedly and counsel were so fully eccupied that they could 
not attend, and returned their briefs at the last moment. Your 
observations appeared in some of the London and Scottish news- 
papers, and the solicitors felt rather hurt that the blame was 
thrown upon them. The Lord Chancellor: If that is so I with- 
draw any criticism upon the solicitors, being nowinformed it was 
not their fault. But I desire to say that the business of the House 
must proceed in the ordinary course, otherwise we cannot dis- 
charge our duties. We must expect that counsel and all con- 
cerned will be ready to proceed with the cases when they are 
‘reached. A few minutes later the leading counsel for the ap- 
pellants appeared, and explained that his absence was due to 
the fact that the train by which he travelled arrived late in 
London. - The explanation was accepted, and the case pro- 
ceeded.— The Law Fournal. 


* * 
Miscellaneous. 

Vatdiyanatha Dtkshitvyam:—The following letter has been 
addressed by the Hon’ble Mr. T. V. Seshagiri Iyer to the Editors. 

To 

THE EDITORS, 
THE MADRAS LAW JOURNAL. 

GENTLEMEN, 

I believe portions of Vazdtyanatha Dtkshttiyam have been 
already translated and printed. When Į was last in the mofussil, 
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I was struck bythe great reverence that is being paid to the 
canons laid down by the author. His authority upon questions ° 
of marriage, sradhk and pollution is undisputed in Southern 
India—only his exposition of law does not seem to have received 
the recognition which it deserves. I remember the late Sir 
T. Muthuswami Aiyar making reference to his work on one or | 
two occasions. As an expounder of Shastras, as the authoritative, — 
I was almost saying aużtocratic—giver of laws upon matters which 
regulate the daily life of the people of this Presidency, his place 
is only second to that of Manu. I therefore think that more 
attention should be paid to his views of law than has hitherto 
been done. I have no doubt he epitomises in hiss Vyvahara- 
kandham, the general consciousness of the people of this part of 
India on questions of inheritance and other cognate matters. My 
suggestion is that to each of the subjects dealt with by the - 
author should be appended the chapters and sections in Mzrtak- 
shara and other recognised South Indian authorities dealing with 
the same matter togetber with a resume of the case law on the 
point. The matter can be taken up on hand only by a number 
of coadjutors working together. ` At present, Mayne’s Hindu 
Law holds the field. It is no disparagement to the author of 
that great book to say that a good deal of recasting has become 
necessary to make it fully uptodate. The learned author is 
having his well earned, rest aud it is doubtful whether any other 
European Advocate will be able to edit the work in such a way 
as to make it a complete epitome of Hindu Law. 


On the other hand a number of young Indian Practitioners 
with knowledge of Sanscrit, with the experience of the daily 
work of the Court, and with a fair amount of leisure will be able 
to produce a treatise on Hindu Law which the Judiciary will be - 
able to regard as authoritative. The various Tagore Lectures 
and the excellent work of Mr. Ghose deal with topics of Hindu 
Law piecemeal. What is wanted, especially in Southern India, 
js a work on the subject which, while placing in the forefront the 
opinions of the great Dikshitar, will, as a commentary on them, 
give the public corresponding excerpts from the Smrž? writers” 
of authority in this presidency as well as judicial pronouncements 
upon the topics touched upon. If this ‘suggestion finds favour 


” 


Pay 
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with you I shall be happy to join the committee which may be 
decided upon to undertake the work. 


Yours truly, 
T. V. SESHAGIRI IYER. 

[We must congratulate the Honorable Mr. T.V. Seshagiri Iyer 
on his being fortunate enough in discovering the Vyavahara 
portion of the Varidiyanatha Dikshitiyam. Scholars have been 
on the look out for manuscripts containing this portion which 
has been believed to be lost but have not as yet been able to dis- 
cover any. Before, therefore, any Hindu Law oracommentary can 
be written on the lines indicated in the above letter, the Hob’ble 
Mr. T. V. Seshagiri Iyer should publish in Sanskrit the Vyava- 
harakanda discovered by him.—Ep. | 


\ 


BOOK REVIEW. 

Legislation of The Empire, 1897-1907: In Four Volumes: 
Butterworth & Co., rr and 12 Bell Yard, Temple Bar, London, 
1909: Price £2-10s. —It is interesting to the subjects of 
the vast British Empire to know the trend of legislative activity 
in its different parts, and Messrs. Butterworth & Co. have to 
be congratulated upon their commendable idea of bringing out, in 
a fairly small compass, a book dealing with this subject. Ina 
short but interesting preface Lord Rosebery points out the main 
lines on which legislation has proceeded in the different parts 
of the Empire during the ten years (1897-1907) .and suggests 
matter for reflection and thought. ‘The ist volume deals with 
the legislation of the British Isles and South America, It deals 
also, but in part, with the legislation of Australasia. The and 
volume continues the legislation of Australasia and contains 
the legisiation of South Africa. Vol. III deals with the legis- 
lation of the remaining parts of the British Empire. A useful 
introduction is given by Sir John Macdonald, one of the Editors 
of the Journal of the Society of Comparative Legislation. He has 


- given us the various subjects dealt with by legislation, the course 


which the different legislatures have adopted in dealing with 
these subjects, and a comprehensive comparative Stirvey of 
the different laws enacted in the different patts of the Enipire. 
Vol. IV contains-a copious. Index. We have no doubt the book 
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will be found useful not merely by the members of the legal pro- 
fession but also by others interested in the empire. 
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ASSUMPTION OF LIABILITY BY MORTGAGOR’S 


TRANSFEREE. 
“ On the sale of property subject to incumbrances, the ven- 
dor gets the price of his interest, whatever it may be, * * 


together with an indemnity against the incumbrances affect- 
ing the land. The contract of indemnity may be express 
or implied. Ifthe purchaser covenants with the vendor to pay 
the incumbrances, it is still nothing more than a contract of in- 
‘demnity. The purchaser takes the property subject tothe bur- 
. then attached to it. If the incumbrances turn out to be invalid, 
the vendor has nothing to complain of.”"—AMusammat Izzat-un- 
Nissa Begam v. Kunwar Pertab Singh*. This is the latest and 
most authoritative statement of the rights and liabilities, as 
between a mortgagor and his assignee in respect of the mort- 
_ gage debt (See S. 55, Cl. (d@) of the Transfer of Property Act). A 
further question of interest arising in connection with such 
transfers is that relating to the rights of the mortgagee as against 
the transferree of the equity of redemption. The mortgagee can, 
of course, claim to be paid his debt by sale of the mortgaged pro- 
_perty, whether it be inthe hands of the mortgagor or of his 
‘assignee. But if the sale proceeds do not suffice to discharge 
the mortgage debt, has the mortgagee any further remedy as 
against the mortgagor’s assignee? We advisedly say ‘remedy,’ 
for if the courts would in any case- allow the mortgagee some 
way of reaching the estate of the mortgagor’s assignee, it is im- 
material whether or not the law recognises a 7zgh¢ in the former 
as against the latter. The distinction will become more appa- 
rent as we proceed. 

In a recent case before the Allahabad High Court—¥amna 
Das v. Ramautar Pande*—the question was raised and reliance 
was placed on certain passages in American text-books. But the 
learned Judges (Richards and Griffin JJ.),referring to the absence 

| 7909) LL.B. 81 A. 583. 2, (1909) LLR. 31 A. 352. 
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of English authority, declined to discuss the point, The matter 
came up on an application under S. go of the Transfer of Property 
Act, and it was contended that the assignee of the equity of re- 
demption had, by virtue of his agreement with his transferor (the 
mortgagor), become personally liable tothe mortgagee so as to 
bring the case within that section. The learned Judges observe : 
“ In our opinion, this contention is not sound. Jamna Das (the 
mortgagee) was no party to the contract between Lakhpati Kuar 
(the mortgagor) and Ramautar Pande (the assienee.) No 
Indian or English case has been cited to us in which it has been 
ever held or suggested that the transferee of the equity of re- 
demption in mortgaged property becomes personally liable to the 
mortgagee.” It is not here proposed to discuss whether in any 
case the mortgagee can, as against the assignee of the equity of 
redemption, take proceedings under S. 90 of the Transfer of Pro- 
perty Act. We shaJl confine ourselves to the general question, 
whether, and if so under what circumstances, a mortgagee can, 
for the satisfaction of the mortgage debt, have resort to the estate 
of an assignee of the equity of redemption. 


Cases on the two extremes may easily be disposed of. 
Where, as in Oxford (Earl of) v. Rodney? the assignee of 
the equity of redemption enters into covenants with the 
mortgagee himself as to the payment of the mortgage debt, 
he becomes, of course, personally liable. But no such covenant 
could be implied from the mere fact that the assignee 
pays inferest on the mortgage amount direct to the mort- 
gagee (/n re Erringion—Exp. Mason?) nor even from a coven- 
ant to pay a higher rate of interest than that provided for in the 
mortgage (Sha/to v. Shafto*) for, as was observed by Vaughan 
Wititams J., this is ‘a perfectly natural act, and is done in order 
to preserve the mortgaged property from foreclosure.’ On the 
other hand, where all that appears is the mere fact of the pro- 
perty purchased by a person being subject toa mortgage, it is 
clear that the purchaser incurs no personal liability, ether to the 
mortgagor or to the mortgagee, in respect of the mortgage debt. In 
one case (Reference under the Stamp Act, *) the Calcutta High 
Court observed that, under the general law, the purchaser of the 
equity of redemption does not take upon himself the personal 
liability of the transferor, but the learned Judges added: ‘It is 
possible that S. 55 (of the Transfer of Property Act) may effect 





1. (1807) 14 Ves. 417, 2. LR. (1894) 1QB. il. 
3. (1786) 1 Cox. 207. 4, (1883) LL.R. 10 C. at p. 96. 
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some alteration in the law in this respect.” The section has, how- 
ever, never since been interpreted as altering the law. ‘He (the 
purchaser) may give up the property at any timein satisfaction of 
the mortgage lien and he is not liable either legally or equitably 
‘to indemnify his grantor against the mortgage’ (JONES on 
Mortgages, S. 738), though zf he retains the property and his ven- 
dor (the mortgagor) is compelled on ‘his personal obligation to 
pay the debt (Quaere,—if this woufd be possible in this country) 
‘the Court would raise upon his conscience an obligation to 
indemnify the vendor’— Waring v. Ward 1. 


It is in cases in which, as between the mortgagor and his 
assignee, the latter assumes upon himself, whether expressly or 
by clear implication, the payment of the mo.tgage debt, that 
difficulty arises. 

We may first take the case in which there is in terms a con- 
tract between the mortgagor and his assignee that the latter is to 
pay the mortgage debt. It is clear that the mortgagee, who is 
a stranger to this contract, cannot directly seek to enforce it. 
On this point there seems to be very great divergence of judicial 
views among the courts of the United States, but in England and 
in this country, it will be impossible to support any right in tke 
mortgagee to enforce the contract—see Tweddel v. Tweddel*. It 
is, therefore, unnecessary to refer here to the conflicting views of 
the American courts on this point (see JONES, 5.758, etc., and an 
interesting article, headed ‘ Contracts for the Benefit of a Third 
Person’, by Professor Williston in the Harvard Law Review, Vol. 
XV. p. 767 at pp, 787 to 791).As a matter of equity, however, certain 
aspects of the question are put forward in the American autho- 
tities which deserve to be considered. But it is necessary at the 
outset to advert to one fundamental difference that appears to 
exist between the English and American views as to the nature 
of the contract between the mortgagor and his assignee, as this 
will help, in some measure, to explain the difference between the 
English and American rules relating to the present question. 

. As appears from the:passage quoted at the beginning of this 
aiticlé, the: theory of the.. -English’ law is that the contract bet- 
ween the. mortgagor and his assig nee is only one of. indemnity and 
the tnortgagor. has’ ‘a catisé of action on the covenant’ only if he is 
compelled to pay, ‘thé ‘thortgage’ debt, The assignee could question 
the validity’ of. existetice of the mortgage and if it ‘turtis out tô be 
' unenforceable he’ has the’ benefit of it. “(The observations, toa 


1, (1802) 7 Ves. at p. 387. 2. (1787) 2 Bro, 0.0, 152, 
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contrary effect, in para 936 of Dr. Gour’s Transfer of Pro- 
perty Act, are based apparently upon the decision of the Allaha- 
bad High Court in Znayat Sing . v.[z2at-unntssa* which has now 
been reversed by the Privy Council). Some of the American 
authorities would, however, seem to construe the agree- 
ment of the assignee to pay the mortgage debt as amount- 
ing not merely to a contract of indemnity, but a promise to 
pay a certain amount to a third person, which, if not fulfilled, 
would give the promisee (the mortgagor) a right to recover the ` 
amount, and in this view it would be immaterial whether or -not 
the mortgagee had compelled the mortgagor, to pay (JONES, 
Ss. 768,769.) The mortgage amount is treated as a portion of 
the consideration for the transfer,and the transferoris, in any 
event, entitled to the benefit of it. According to the American 
cases, the assignee cannot, in such circumstances, dispute the ex- 
istence or validity of the mortgage which he has assumed to pay. 


Before referring to the few English cases that seem to throw 
any light on the question under consideration, there remains one 
more observation to be made. The actual point -arising for de- 
cision in most of them was not whether the mortgagee was en- 
titled to proceed against the mortgagor’s assignee for the recovery 
of his debt, but whether, as between the read and personal estates 
of the assignee,the mortgage debt was a real or personal obliga- 
tion. It has been suggested that even when the assignee has 
clearly rendered himself liable to be sued by the mortgagee, the 
debt should, for the purpose of the above rule, be regarded as a 
real one (see ROBBINS on Mortgages p. 763) And on the 
other hand, referring to Parsons v. Freeman,® Mr. Cox, in his Note 
‘to Evelyn v. Evelyn? observes that in that particular case “ the 
Court thought that although the covenant was with the vendor 
only and the vendee’s personal estate, therefore, not liable in that 
respect to the morigagee, yet the words were sufficiently strong to 
show an intention in the vendee to make it his fersonal debt.” 
This would dissociate the present topic from the subject of the 
discussion in these cases, and, in any view, they have but an indi- 
rect bearing on the question. 

The eatly English cases on the question of the fae 
liability of the vea/ and personal estates of the assignee for the 
mortgage debt are collected in Mr. Cox’s Note to Evelyn.v. Eve- 
dyn : This note; which has acquired high atithority by the ap- 
a expressed of it in nttinérotis later decisions, does itot discuss 


(1904) LL.B. 27 A. 97, (1781) Amb. 116.” 
3. (1731) 2 P. Wms. cn 
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the question in the aspect now under consideration. So far as 
the cases there collected throw any light on it, the principle de- 
-ducible from them may be stated thus :— 

“ Where a man buys subject to a mortgage and has no con- 
nection or contract or communication with the mortgagee and 
does no other act to show an intention to transfer that debt from 
the estate lo himself as between his heir and executor but merely 
that which he must do if he pays a less price in consequence of 
that mortgage, that is, indemnifies the vendor against it, he does 
not by that act take the debt upon himself personally”—per Sir X. 
P. Arden M.R: in Woods v. Huntingford.* The Master of the 
Rolls states this rule to be the result of Tweddel v. Tweddel.? 
The decision of Lord Thurlow in this latter case has, on the facts 
of that case, often been regarded as laying down an extreme view 
of the :tule of non-liability of the personal estate, and some- 
times even questioned, as inconsistent with earlier decisions 
of authority (see observations of Sir W. Grant M.R. in Oxford v. 
Rodney*). The Master of the Rolls explains the basis of Lord Thur- 
Jows judgment thus:—‘The contract (of the assignee) was nothing 
more than a contract of indemnity against the mortgage; zt? was 
not a contract giving any direct and immediate right against him- 
self to the mortgagee, but only indemnifying the mortgagor in 
case he should be sued by the mortgagee”’—the italics are ours. 
“The principle,” adds Sir W. Grant, ‘is right.” We must there- 
fore take the rule above stated as well-established in English law. 


Leaving alone, therefore, the cases which recognise a right in 
the mortgagee to enforce the contract between the mortgagor and 
his assignee, there is another line of authorities in the American 
courts, resting on a different principle, which allow the mortga- 
gee to benefit, though under certain limitations, by the contract 
between the mortgagor and the transferee of the equity of redemp- 
tion. The rationale of this class of decisions is thus explained 
in a leading American text book :— 

_ * As between the parties to the deed, the grantee thereby be- 
comes the principal debtor for the mortgage debt, which has been 
allowed to him’ out -of the purchase-money, and the grantor 
is thenceforward merely a surety; for the debt; and then, upon 
the familiar principle that the creditor is entitled by way of eguit- 
able stibfogation to ail securities held by a surety of the principal 
debtor, the mortgagee is entitled to the benefit of this agreement 


SC DSN a Sree ae a a LTD 
1, -(1796)-8 Ves. 128..at P. 132. 2. (1787) 2 Bro. C. © 101; 152. 
3. (1807) 14 Ves. 417. 


` 58 THE MADRAS LAW JOURNAL. [VoL. XX. 


made by the purchaser, although he did not know of its existence 
till long afterwards. A court of equity, having the mortgagor, 
the mortgagee, and the grantee before it, may adjust in one suit 
the rights of all the parties. In different forms this isin sub- 
stance the doctrine of the cases. 7he right of the morigagee to thes 
remedy does not result fram any fixed or vested right in him, 
arising ether from the acceptance by the subsequent purchaser of 
the conveyance of the mortgaged premises, or from the obliga- 
tion of the grantee to pay the mortgage debt as between him- 
self and his grantor. The mortgagee’s relief depends upon 
no original equity residing in himself, but upon the right 
of the mortgagor against his grantee, to which the mort- 
gagee succeeds. Then he is allowed in equity to recover a 
deficiency of the grantee by a mere rule of procedure, going direct- 
ly as a creditor against the grantee, 7” order toavotd circutty of 
action, and save the mortgagor, as an intermediate party, from 
being harassed for the payment of the debt, and then driven to 
seek relief over against his grantee, upon whom the liability 
would ultimately fall. To support an action upon this ground, 
therefore, itis necessary in the first place that the grantor, in 
whose favour the stipulation is made, should himself be personally 
liable for the debt assumed by the grantee; and in the second 
place, that there be a debt or some obligation, on the part of the 
person assuming the payment of the mortgage, to support his 
undertaking.” — JONES on Mortgages, Ss.755, 755 4, 761 6. (The ita- 
lics are ours.) See also SHELDON on Subrogıtron, S. 185; and 
PoMEROY’s Equity Furisprudence S.—1207. 

It would be noticed that this view does not violate the 
English doctrine of privity of contract. Ir is only asa matter 
of procedure that the American courts have sought to adjust 
once for all the rights of the ¢hree parties when they are 
ail before the court. The mortgagee cannot proceed against 
the trarisferee of the equity of redemption to recover the amount 
of the mortgage as a debé due by him, but upon the completion 
of regular foreclosure or sale proceedings on the mortgage, he can, 
tó pay, ‘himself the‘defectency, if any, ‘claim to be subrogated to 
the tnortgdgor’s right of” indemnity against the assignee. + Consis- 
tetitly’ with the established principles: of. procediire’ in -England 
and’ iñ ‘Tndia, “is “it. possible here’ to follow the Poove fule“ of 
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NOTES OF INDIAN CASES. 

Lutchmee Das and another v. The Secretary of 
State tor India in Council.—I. L. R. 32 M. 456 — Questions 
as to the power of Government to levy cess under Madras Act Vii 
of 1865 in respect of lauds comprised in Inams and Zemindaries 
often now arise for decision. It was contended in this case that 
the cess which the Government is entitled to impose under Madras 
Act VII of 1865 is a tax, and thattherefore the fact that the 
Government had granted an Inam did not preclude it from 
levying the tax under an Act of the Legislature passed subse- 
quent to the granting of the Inam, Act VII of 1865, however, 
specially provides that where a Zemindar or Inamdar is, by virtue 
of engagements with Government entitled to irrigation free of 
separate charge, no cess shall be imposed forthe water taken 
in pursuance of theengagement. In the case of lands held under 
a permanent settlement prior to the Act, jt was not in the con- 
templation of the parties that the Government would levy a 
cess, and hence there is no express engagement. The question in 
such cases is only whether an engagement can be implied, and, 
although it is alwaysa difficult question whether the circumstan- 
ces raise such implication, some principle should be observed in 
arriving at a decision. A grant of land in the case of a private 
person necessarily includes a grant of the water in such land. In 
the present case, fromthe settlement with the Inam Commissioner 
an engagement is implied. The other question decided in this 
case, namely, that payment made under threat of distress and sale, 
although no warrant of distress had been issued, is not a voluntary 
payment, is now covered by authority—see Narayanaswamt Reddi 
v. Osuru Reddi”. 

The Administrator-General of Madras v. The Off- 
cial Assignee of Madras.—I.L.R. 32 M. 462.—The question 
in this case was whether when one of two partners died and the 
surviving partner filed his schedule, the administrator of the de- 
ceased partner or the Official Assignee on behalf of the insolvent 
partner, was entitled to realise the partnership assets including 
the share of the deceased partner. Upon principle we think there is 
only one answer to the question, namely, that the surviving part- 
ner or the Official Assignee in whom theinsolvent’s estate is vested 
will be the only person entitled to realise the assets of the 
partnership. On the death of a partner the partnership is dissolv- 
ed. Notwithstanding the dissolution, the rights and obligations 
of the partners coutinue in all things necessary for winding up the 

1. (1902) 25 M. 548. 








60° THE MADRAS LAW JOURNAL. [VOL. Xx. 


business of the partnership (S. 263, Contract Act.) The executor 
of the deceased partner, however, is not entitled to join the sur- 
viving partner in the winding up—see Szdhafpa v. Shtvaling- 
appa’, The surviving partners, have therefore, the power to 
do all things necessary for the windiug up of the partnership, 
and this power necessarily carries with it the power to realise 
the assets. We think, therefore, that the right of the surviving 
partner to realise the’assets for the purpose of winding up is more 
a power than any thing else although at the same time it may be 
a power coupled with an obligation. Even under the old Act 
(The Indian -Insolvency Act, rx & 12 Vict., C. 21.) such a 
power vested in the insolvent will vest in the Official Assignee. 
If it is not a power it is aright which also vests inthe Official 
Assignee under S. 7. The fact that obligations are attached to the 
power or tothe right does not make the subject-matter with refer- 
ence to which the power or right is exercisable, property not vest- 
ing in the Official Assignee. In the case where a father or manager 
of a joint Hindu family becomes insolvent (and the debts incurred 
by such father or manager are binding upon the family) some diffi- 
culty has been felt whether the power of the father or the mana- 
ger to sell the entire property of the family (including the shares 
of the members who have not applied for insolvency) is a power 
within the meaning of S. 30 of the Insolvency Act as it cannot 
be said that the power is one exercisable for the benefit of the 
insolvent. But, in cases where a surviving partner of a firm 
has applied for insolvency on the ground that the firm itself has 
become insolvent the right of the surviving partner to realise the 
assets is a right exercisable not merely for the benefit of the firm 
but also for the benefit of himself, and therefore no such difficulty 
will arise as has been felt in the case of the father or the manag- 
ing member. The contention in the case under notice was that the 
right was personal and was such as cannot be delegated to or de- 
volve by reason of the adjudication on the Official Assignee. The 
Court had no difficulty in saying that this was not the nature of 
the right. 

Durpati Bibi v. Ram Rach Pal.—I. L. R. 31 A. 527,— 
The language ofS, 285 of the Civil Procedure Code of 1882 has 
given rise to a number of conflicting rulings as to the effect of 
an execution sale held by a Court of inferior grade in violation of 
that section. The question is no longer of importance, having 
regard to the express provision made in Clause (2) of the corres- 
ponding section (S. 64) of the Code of 1908, to the effect that 

1. (1899) 1 Bom. LR. 42. 
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nothing in the section shall be deemed to invalidate any proceed- 
ing taken by a Court executing one of such decrees. 


Prag Narain v. Kamakhia singh.—I. L.R. 31 A. 551 
(P.C.)—Having regard to the position and language of S. 583 
of the Code of 1882, it was contended in this case that restitution 
could be had by summary proceedings only in connection with 
decrees passed in appeals under Chapter XLI. But this defect 
has been remedied in the new Code, which, in recognition of the 
fact that restitution is one of the fundamental principles of pro- 
cessual law, has made provision for it in very wide language in 
S. 144. One point ou which the appellant's argument in this 
case was based would, however, seem to bestill open unless 
their Lordships of the Judicial Committee could be held to have 
definitely decided it also. Restitution is provided for only in 
connection with the reversal or variation of ‘ decrees,’ and this 
term would not even now comprehend an order refusing to set 
aside an execution sale for irregularity, &c. Thisis appealed 
against only as an ‘order’ (see O. 43, R. 1 (7) and in case of its 
reversal, it would be difficult to bring the consequent claim for 
restitution within the strict letter of the first clause of S. 144. 
Even in such a case, their Lordships have nevertheless held that 
the claim for restitution by summary proceedings was “ justified 
by Sections 583 and 244 of the Code.” Though they add that 
“ even if the point were doubtful, their Lordships would not be 
disposed at this stage of the proceedings to permit the expense 
and delay of a separate suit,” it may well be claimed that in the 
earlier sentence their Lordships have definitely expressed their 
opinion. ‘The reference in the judgment to S. 244, when read in 
the light of the argument before the Judicial Committee and of 
the judgments of the Courts below, would seem to involve (though 
pethaps only impliedly) a pronouncement by their Lordships on 
another point also, as to which Courts in India have taken 
divergent views, vz, whether or not an order under S. 312 can 
also be held to fall under S. 244, as relating to the discharge 
or satisfaction of the decree. 


Giving the fullest effect to their Lordships’ pronouncement, 
the question would still wear a somewhat different aspect under 
the new Code. Section 144 is not (like S. 583 of the old Code) merely 
an enabling section, for the second clause of the section expressly 
prohibits the bringing of a suit for any relief which may be ob- 
tained by application under the first clause. In this view,the 
point may arise whether the second clause of the section should 
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not be applied only on a strict or literal interpretation of the first 
clause. 


Rashid-un-nissa v. Muhammad Ismail Khan.— 

I. L. R. 31 A. 572 (P. C.}—Under S. 457 of the Code of 1882 
there was a difference of opinion between the Madras and 
Allahabad High Courts as to the effect of proceedings conducted 
against a minor represented by a‘ matried woman’ as guardian 
ad lutem—Kachayt Kuttialiv. Udumpumthala*, Kundan Lat v. 
Gajadhar Lal? The Privy Council have now affirmed the 
Allahabad view that such represeutation is no representation in 
law and that the proceedings are, therefore, not merely irregular 
but wholly void and inoperative as, against the minor. The 
new Code has not re-enacted this provision of disability of a 
married woman (O. 32,R. 4); and the particular question is not, 
therefore, of much interest in the future. But the decision under 
notice will still be applicable in the other case of disqualification, 
namely, adverseness of interest as between the minor and the- 
person appointed his guardian. Their Lordships also lay down 
the principle that the provisions of the Code as to guardians 
ad litem ate not affected by the provisions of the Guardians and 
Wards Act. 


CRITICAL NOTE. 


Adoption of a Married Person as affecting the Status 
of his Children born before the Adoption. 


(Kalgavda Javanappa v. Somappa Jamangavda.) 
[I L.R. 33 B. 669.] 

The question raised in this case has no chance of aris- 
ing for consideration elsewhere than in Bombay; for all 
the other High Courts have held that under the Hindu Law 
a married person caunot be adopted even among Sudras, and 
that, whether he is of the same gotra with the adopter. or 
of a ‘different gotra, As a matter of custom, the Allahabad 
High Court has, no doubt, in a recent case, recognised the vali- 
dity of the adoption of a married person among Jains—Manohar 
Laivų. Banarst Das?—and if, in a case like that, the question 
considered by the Bombay Judges, namely, that of the status of a 
son of the adoptee born before t^e date of adoption, should arise, 
it may well be decided asa matter. of custom rather than as 
an abstract question of Hindu Law. The elaborate judgment of 


1. (1906) I. L. R. 29. M. 58. 2. (1907) I. L. R. 29 A. 728. 
3. (1907) LLR. 29 A. 495, 
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the Bombay High Court, however, raises several points of interest 
and, even as a theoretical question, the matter is well worth 
investigation. 


As an eminent authority on Hindu Law, the learned Acting 
Chief Justice of the Bombay High Court rightly protests against 
the prevalent fashion of “doing scant justice to Hindu Law as 
a science ;” but we venture to think that it could not have been 
the intention of the learned Judge generally to condemn all resort 
to analogies from foreign laws. One must, no doubt, be particularly 
careful, before applying foreign analogies, especially in matters of 
personal law, to see that the analogy is true and complete. In 
the present case, it is submitted, the lower Court would have 
arrived at the same conclusion as the High Court if only it had 
taken more care to find out the analogy it required in the Roman 
Law. ‘The system of adoption in the early Roman law is so 
closely similar to that among the Hindus and the underlying 
principles in the two are so alike that, if carefully applied, the 
analogy of the Roman Law is hardly ever likely to be mislead- 
ing in such cases ; and, with due deference to the learned Judge, 
it must be said that the Zaw of adoption is so little developed by 
the Hindu Text Writers themselves that a self-denying ordinance 
shutting out all aid derivable from a highly developed system of 
law like that of Rome, cannot but be regretted. The principle 
laid down by the Judicial Committee in Bhyab Ram Stngh v. 
Bhyab Ugar Singh* that “ the Hindu Law contains in itself the 
principles of its own exposition * * (and) nothing from any foreign 
source should be introduced into it” is, as would appear from the 
context, properly applicable only to questions of inter pretation. 
If, in the Bombay case, the Subordinate Judge had taken note 
of the distinction in the Roman Law between adoption (properly 
so called) and adrogation, he would have found that the analogy 
in respect of the question before him should be drawn from the 
law relating to adoption and not that relating to adrogation. It 
is only: in the latter case that a son of the adoptee, born before 
the date of the adoption, passes into the family of the adopter 
because the child isunder the Aosestas of the adoptee who is 
himself sae juris. The texts of the Roman Law expressly provide 
that in the case of adeffzo, children born or conceived before the 
date of adoption remain in the natural family of the adoptee (see 
Institutes I. xii. 9g and Mackeldey’s RomanLaw, S. 597, Footnote 2). 
The adrogation of the Roman Law would correspond rather to 


1, (1870) 13 M.I.A. at p.390. 
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the Swayamdatta of the:Hindu Law (now obsolete: see Bashetiappa 
V. Shivalingappa’ and Pappammav. Appa Rao?) for, in that 
case there was no gift (datzo) in adoption. Of course in the 
Roman Law of adoption the theory of fatrza potestas was a domi- 
‘nant factor, and that explains, for instance, the fact that under it 
‘a grandfather or an adoptive father could give away a grandson 
‘or an adopted-son. But adoption in the early Roman Law was 
‘also closely connected with the institution of family sacra, and on 
this-account there are many interesting points of similarity be- 
tween the Hindu and the early Roman Law of Adoption. The 
adoptee is regarded in both the systems as a member of the 
agnatic group of the adopting family, while both alike, in laying 
‘down thé prohibited degrees of relationship for marriage, regard 
his-cognatic relationship with the natural family as continuing. 
a ; Coming now to the reasoning on which the learned Judges 
of. the Bombay High Court base their conclusion, it is submitted 
that the argument based on the adoptee’s child having acquired a 
vested interest in the properties of the natural family cannot be 
regarded as conclusive; for no such point can arise with reference 
to a Dayabhaga family, and the questionof the status of the adop- 
tee’s child should be decided as one of general Hindu Law and 
not with reference to the Mztakshara theory of property. Assuming 
that the child has an -zmdefeaszble right to a share of the family 
property, the question would still remain whether or not he ceases 
to be a member of the family, say for instance for purposes of 
collateral inheritance. His passing into a new family is not in- 
consistent with his retaining rights already acquired by him. (Cf: 
Behari Lal v. Kailas Chunder® and Venkatanarasimha Appa 
Rao v. Rangayyappa Ruot. 


The question of the gotra of such child (after the adoption of 
the father) is not easy to decide. NILAKANTHA seems to be the 
only commentator who expressly refers to the possibility of a 
person being adopted even after he has been married and has 
male issue ; and it is very doubtful whether even he meant it as 
a matter of strict Hindu law or as a thing sanctioned by custom. 
The Hindu law books nowhere else expressly contemplate such 
an adoption, and there is no discussion anywhere as to the effect 
of the adoption on the status of the pre-existing issue of the 
adoptee. Prima facze, in the case of a male, itis his birth that 





1. (1873) 10 B.H.C.R, 268. 2. (1892) LL.R. 16 M. at p. 393. 
3. (1896) L C.W.N. 121. 4. (1905) LLR. 29 M.at pp. 447 to 452, 
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` determines his gotra, and it is certainly difficult to squeeze any- 
thing (on this question)-out of the text of Manu (Ch. IX, 142) 
- which deals with the gotra of the adoptee himself. But the gotra 
of the wife issettled by her marriage, and if, as seems to be as- 
sumed, her gotra is, even in the absenc. of any express authority, 
- changed by the adoption of her husband, it does not seem un- 
reasonable to ask why the same principle should not hold good 
in the case of the son also. No question of ‘property’ in the 
wife or in the sou need be raised, aud as for the argument of the 
‘identity’ (in the eyes of the Shastras) of husband: and wife, 
would it not suffice to point out in answer that the gotra of the 
- wife is rested not on this identity but on the fact of her ‘entry > 
into the husband’s family ? The position is, to- say the least, 
anomalous, and no argument on general principle can afford a 
satisfactory solution. 


So far, however, as rights of inheritance are concerned, the 
Mitakshara bases them primarily on consanguinity and the Daya- 
bhaga on spiritual benefit. The question of go¢ra is here of but 
indirect importance. Onder the Mitakshara a person inherits 
the property of another because he is related by dz7¢# to the other. 
What is the effect of an adoption? The tie of blood could not be 
obliterated or artificially created. (Dat. Mim. V1, S. 10, &c). It 
requires the authority of a special text to cut away rights of in- 
heritance in the family of birth (Manu IX, 142) and of another 
text (Manu IX, 141, 158, &c.) to create rights of inheritance in 
the adoptive family. If, then, it should be assumed that the pre- 
born issue of the adoptee somehow pass into the adopting family, 
several anomalies would arise in the law of inheritance, unless 
the above texts could be interpreted as appiying to such issue 
also. In spite of their having passed into the adopting family, 
such issue could otherwise claim to be heirs (except perhaps 
as sagotra sapindas) to the members of the natural family. On 
the other hand, in the view that such issue remain in the family 
of their birth, difficuit questions may arise with reference to their 
tight to perform shraddhas and inherit on that basis. On this 
point some of the observations in the case under notice seem to 
us to be not altogether beyond doubt. 


Thus, one of the arguments advanced on behaif of the res- 
pondent was that when the person is given away in adoption, the 
relationship (of grandfather and grandson) between the natural 
father of the adoptee and the issue of the latter born before the 
adoption would also cease. The learned Judges answer this by 
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saying that the relation between the grandfather and the 
grandson, though arising through the father, afterwards becomes 
independent of the relation between the father and the grand- 
father. ‘When the relatiouship has once been brought about 
by birth,” they say, “ the grandson becomes an entity by himself, 
and the continuance of that relation does not depend on the con- 
tinuance of the father's relation tothe grandfather.” There is 
an interesting discussion of a somewhat analogous question by 
JAGANNATHA, and his reasoning would seem to suggest some 
donbtas to the soundness of the principle enunciated in the above 
quotation. Dealing first with the relationship of the adoptee to 
the ancestors of his natural mother, the author of the Digest 
observes as follows :— 


“By the father’s relinquishment his funeral rites and the 
sows claim to his estate and family are annulled ; by the mother’s 
relingquishiment also, the son's claim to her estate and family is 
annulled; but the father of the natural mother not having relin- 
quished the child, how can the boy’s claim to perform his shraddha 
and take his inheritance be annulled? The shraddha for a 
maternal ancestor is not the consequence of his ‘property’, for he 
has no property in his daughter’s son; it is grounded on the birth 
of the child from a daughter procreated by him, and that descent 
is not in this case lost.” * 


Lower down, the author puts to himself the question: ' Shall 
he nottake the inheritance and perform the obsequies of the 
natural father of his natural father” on the ground that a grand- 
son may be defined as one ‘born froma son.’ No, he answers. 
“One born from a son is not the meaning of grandson in the 
male line’ ; but son’s son is the meaning of that term.” (COLEBR. 
Dig. Bk. V., Ch. iv Sec. 8 Title CcLKxIII, Notes). As would 
appear from the context, the implication in the above passage is 
that though by ézr¢# a grandson of the grandfather, the person who 
is himself given away by his father ceases to be grandson as well, 
because he is zo Zonger the sows son. By parity of reasoning could it 
not be said that a grandfather means a father’s father and when 
he severs that relationship (by giving away his son in adoption) he 
ceases to be grandfather as well, the grandfathershtp (so to speak) 

depending on the continuance of his fathersiep ? 

Another argument advanced before the learned Judges was, 
assuming that the relationship of grandfather and grandson 





* This view is, Of course, not now accepted (see Det Vin VI, 60-63; HAYNES 
Hindu Law para, 166.) 
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continued, the grandson could not perform the grandfather's sårad- 
dhas, because he could not perform his own father’s or inherit the 
latter's property. We are not sure that the one necessarily follows 
from the other, but the learned Judges answer the argument in 
another way, z.e., by holding that there is nothing to show that 
the grandson cannot perform his father’s ceremony because the 
latter has entered another family or even a different gotra by 
adoption. This view would, however, seem to be inconsistent 
with the text of Manu (IX, 142) as interpreted by the learned 
Judges themselves in an earlier part of their judgment, č 2. that 
on the adoption, the adoptee ceases to have connection with both 
the (ascending and descending) lines in the natural family. Mr. 
GOLAP CHANDRA SARKAR takes the word gofra in the first foot 
of this verse to mean the ‘status of sonship’ (Hindu Law, 3rd. 
Edition, pp. 117 and 157) and on this footing it may be con- 
tended that the adoptee oniy ceases to be the ‘son of his father’ 
and does not cease to be the ‘father of lis own son’ (assuming 
the latter to be left behind in the natural family). But the third 


foot of the verse ( Tratearg7: Ñog:) would seem to be intended 
to lay down a general rule. It is true that it is not always 
necessary that a person performing obsequies should be of the 
same gotra as the deceased, and it may also sometimes happen that 
one person has to perform the obsequies while the inheritance 
goes to another. But in deciding the extent of the forfeiture (of 
gotra and rtktha) consequent on an adoption, the general princi- 
ple stated in the text of Manu should be given its due effect. On 
this point, the observations quoted by JAGANNATHA (from Vachas- 
pati Bhattacharya) may wel) be referred to. “If the right bedu- 
bious, and there be no other argument deducible from precept, it 
is thus suggested, that the funeral cake shall not be offered unless 
the party can claim either the family or the estate*  * s 
If there be a positive ordinance, the funeral cake may be offered 
toa stranger without taking his inheritence.” (COLEBR., D2g. 
Book V, Ch. IV, Title ccLxxvi, Notes). . 


In conclusion, we must say, one cannot help feeling the in- 
consistency—not to say ‘Judicrousness’—of resorting to these 
subtleties of Hindu ritual and theories of spiritual benefit in 
laying down a rule of law for Jains—a community that does not 
in the least profess to follow or believe in them. 


—_—_—_—_ 
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SUMMARY OF ENGLISH CASES. 
Betts v. Stevens. [1910] r K. B. r. 


Motor car—Driving at illegal speed— Warning by defendant 
of the existence of police trap for detection—Leability of defen- 
dant— Wilful obstruction of constable tn his duty. 


While a motor car was going at an unauthorized speed the 
defendant warned the driver of the existence ahead of ma- 
chines and constables for detecting the crime, whereupon the 
driver slackened the speed with the result that the constables, 
were not able to detect the crime. Held that the defendant was 
guilty of wilfully obstructing the constable in his duty. 


Per Curtam—(a) It willbe different if such warning be given 
to the car while it is not actually going at an illegal speed. 
(4) It is impossible to say that, because the statute dogs not ex- ` 
pressly say that the policeman may use the particular means for ' 
obtaining the required evidence that he does use, rngeeloee it is 
not his duty to obtain it' by those means. l 





Harrison v. Harrison. [x910] 1 K.B. 35. 


Contract—Previous order for separation and weekly payments 
—Contract to live together and pay wife £150 if she be tll-treated— . 
Covenant by wife to abstain from further legal proceedings on pay- - 
ment of £ 150—L1l-treatment—Sutrt for £150—Maintatnability. 

The plaintiff, who was the defendant’s wife and who had 
obtained an order from Justices for separation aud for weekly 
payments from her husband: on account of his ill-treatment, began 
to live with him againas requested by him, the husband con- 
tractiug to pay her £ 150 in case he ill-treated her after re-union. 
The wife on her part covenanted that in case of payment of 
£ 150 she would not take further proceedings for separation and 
weekly payments. The husband having ill-treated her again: 
Held, in a suit by the wife for £ 150, that the contiact to pay it 
was not void or against public policy in the sense: that it was 
made in view of a possible future separation, the separation here 
contemplated being one to be made by Justices. 


- Per Curtam—The plaintiff also was bound by her convenit : 
not to demand weekly payments in case of payment of £ 150. 





Baker v. Courage & Co. [1910] 1. K.B. 56. 
Limitation—Money paid under a mistake of fact—No demand 
necessiry prior to sutt. 
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Limitation for a suit to recover money paid under a mistake 
of fact begins to run from the date of payment and not from the 
date of discovery of the mistake as ina case of fraud. The ques- 
tion whether money paid under a mistake of fact can be recover- 
ed depends upon the state of mind of the plaintiff at the time of 
payment, just as in an action of deceit the liability of the defen- 
dant depends upon his state of mind at the time of making the 
statement. No demand and refusal is necessary before a suit to 
recover money, which was paid and received under mutual mis- 
take, can be laid, for, if so, the plaintiff can, in order to suit his 
convenience, indefinitely postpone notification of his discovery 
ofthe mistake and the making of his demand. Itis a case of 
money had and received. 


In re Nash—Cook v. Frederick. [1910] 1 Ch 1. 
Equitable estates—Rule agatnst double possibilities— Election. 
The rule against limiting land to an unborn child applies to 

equitable as well as to legal estates. The phrase “ possibility 
upon a possibility” is open to exception and ought not to be used. 
The reason suggested in the phrase as the basis for the rule is 
no doubt fantastic, but the rule itself, being a well-established 
one, ought to be given effect to. 

Persons who take owing to the invalidity of an appointment 
by reason of this rule are not put to their election because they 
take, under the same will by which the appointment was made, 
some other property of the appointor. 





South Eastern Ry. v. Associated Portland Cement 
Manufactures, Ld. [1910] 1 Ch. 12(C. A.) 


Rule against perpetutties—A pphicabtlity to contracts— Uncer- 
tainty—Reservation or exception. 
A Railway Company acquired a certain strip of land for their 
railway on terms that they were to make a level-crossing for 
‘the accommodation of the owner and also that the owner 
was to have the right to make a tunnel underneath the railway. 
After having constructed the railway, the Company sought to re- 
pudiate the liability to allow the tunnel to be constructed, saying 
that the provision was too uncertain and indefinite to be bind- 
ing, and, secondly, that it was void on the ground of perpetuity. 


Held: that it was neither, and that the Railway Company 
was bound.by its undertaking. 
r . 


70 THE MADRAS: LAW JOURNAL. [VOL.. Xx. 


Swinfen Eady J. considered that, under the agreement, an 
easement of tunnelling was reserved in favour of the owner at a 
spot to be selected by him and no question arose of a reservation 
or exception to come into operation at a future time. There was 
nothing uncertain about it and, béing a grant zz presenti, the 
rule against perpetuities had no application. Any way, there 
was a personal undertaking by the Company, and to a personal 
undertaking, the rule against perpetuities had no application. , 


The Court of Appeal dismissed the appeal on the simple 
ground that here there was a personal undertaking and the 
rule against perpetuities did not apply to personal covenants.’ 
Referring to the purely legal argumentsin the case, wholly 
unmeritorious, observed Fletcher Moulton L. J., “if they were ` 
right in law, the fact that I am thoroughly disgusted with the 
Railway Company for putting forward such a- claim would not 
affect me in the slighest. The importance of making English 
law clear and certain is so immeasurably greater than any other 
consideration—it is the one thing that we are here to do—that I 
should have decided in their favour if they were, in my opinion, 
right in law.” 





Attorney-General v. Birmingham Tame & 
Rea District Drainage Board. 


[1910] 1 Ch. 48 (C. A). 


Attorney-General—Injunction against public: body for breach. . 
of statute—Not matter of right—Powers of the Appellate Court. 


It is not the law that the Attorney-General is entitled, as a 
matter of right, to say: “In all circumstances, if I prove a breach 
of the statuate (by a public body) the Court is bound to grant an 
injunction, whether it be an injunction against continuing to do 
something, or whether it be in the form of a mandatory injunc- 
tion” Even in such cases, the matter is wholly in the discretion . 
of the Court. vee 


In a case, where an injunction had been granted against’ a 
public body against discharging sewage water into a river in con- 
travention of the provisions of the Public Health Act, and itap- 
peared that, after decree and pending the appeal, the defendant 
body had undertaken and completed works soras to render their 
action no longer a breach of the Act,their Lordships discharged the 
injunction, having regard to the honest efforts made by-the public 
body to perform its duties and the successful attainment of its 
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object. Though the procedure was novel, their Lordships consi- 
dered they had the power, sitting as Appellate Court, to discharge 
the order. 


. Attorney-General v. Belgrave Hospital. [1910] 1 Ch. 73. 


Construction— Will—Charity—“To the Belgrave Hospital to 
Sound a bed.” 


The words “ to the Belgrave Hospital for children to found 
a bed to be called the ‘Eleanor Bed,’ £1,000” ina will do not 
justify the Hospital in using the amount for their current expenses. 
Evidence is not admissible to show that the testator knew the needs 
of the hospital and must, having regard to a certain conversation, 
really have intended the fund to be applied as annual income. 
The proper course is to invest the amount and apply the income, 
so far asit will extend, to the maintenance of a bed to be called 
the Eleanor Bed, though it would be sufficient compliance if some 
bed already existing in the hospital is appropriated for this 
purpose and the bed named “ Eleanor Bed.” 





Wille z. St. John. [1910] 1 Ch. 84. 
Restrictive conditons, who can enforce. 


A purchaser of a small plot of land forming part of a larger 
plot conveyed as a whole to his vendor cannot, in the absence of a 
building scheme, enforce the restrictive conditions applied by 
the previous vendor to the big plot as a whole against the pur- 
chaser’ of another portion of the big plot. 


Jones v. Great Central Railway. [1910] A. C. 4. (H. L.) 
Practice—Discovery—Privilege between Solicitor and Client. 


A member of a Trade Union who had been dismissed by his 
employers furnished the Union authorities, as required by the 
rules, with information in writing to enable the authorities to 
decide whether he was entitled to bring an action of wrongful 
dismissal at the expense of the Union and. with the assistance 
of their solicitor. The information comprised the evidence avail- 
able in support of the action and the names of the witnesses. 
The Union authorities sanctioned an action brought by the 
member, with their solicitor acting as solicitor for the plaintiff. 
Upon a summons for discovery taken out ‘by the defendants ; 
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Held, that.the letters containing the information did not fall 
within the established rule as to the privilege between solicitor 
and client and must be produced. 





o. Winstanley v. North Manchester Overseers. 
[x910] A. C. 7 (H. L.) 
_ Poor Rate—Profit derived from Burial Ground—Exemption 
Jrom assessment. l 
The Rector ofa Parish has a beneficial occupation of a 
Parish Cemetery and is liable to be rated on the profit accruing 


to him from burial and other fees, such profit being incidental 
to his occupation, not to his office. l 





E. Hutton & Co. v. Jones. [1910] A. C. -20 (H. L.) 
Defamation—Ltbel in newspaper—Intention to defame plain- 


tif. 
In an action for libel it is no defence to show that the defen- 
' dant did not intend to defame the plaintiff, if reasonable people 
would think the language to be defamatory of the plaintiff. 


Per Lord Loreburn, L. C.—“ Libel isa tortious act, What 
does the tort consist in? It consists in using language which 
others knowing the circumstances would reasonably think to be 
defamatory of the person complaining of and injured by it. A 
person charged with libel cannot defend himself by showing that 
he intended in his own breast not to defame the plaintiff, if in 
fact he did both. He has none the less imputed something dis- 
graceful and has none the less injured the plaintif. A man in 
good faith may publish a libel believing it to be true, and*it.may 
be found by the jury that he acted in good faith believing it to 
be true, but that in fact that statement was false. Under . those 
circumstances he has no defence to the action, however excellent 
his intention. Ifthe intention of the writer be immaterial in 
considering whether the matter written is defamatory, I do not 
see why it need be relevant in considering whether it is defama- 
tory of the plaintiff. The writing, according to the old form, must 
be malicious, and it must be of and concerning the plaintiff. Just 
as the defendant could not excuse himself from malice by prov- 
ing that he wrote it in the most benevolent spirit, so he cannot 
show that the libel was not of and concerning the plaintif by 
proving that he never heard of the plaintif. His intention in 
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both respects equally is inferred from what he did. His remedy is 
to abstain from defamatory words.” 


Winans v. Attorney-General. [1910] A. C. 27 (H. L.) 


Estate Duty— Foreign Bonds payable to Bearer—Bonds phy- 
stcally situate tn the. United Kingdom—Iinance Act, 1894. 


Foreign bonds and certificates payable.to bearer, passing by 
delivery and marketable on the London Stock Exchange are, 
when physically situate in the United Kingdom at the death of 
the owner, liable to Estate Duty under the Finance Act, 1894. 


The principle that domicil governs the liability to legacy 
and succession duties has, as to personalty within the jurisdiction, 
no concern with the Estate Duty. Legacy and succession duties 
fall upon the benefits received by surrivors on their accession 
upon a death. Estate duty falls upon the property passing upon 
a death, quite irrespective of its destination. 





Attorney-General v. Till. [1910] A. C. 50 (H. L.) 


Income Tax Act, 1842, Ss. 52, 55—Return of Profits under 
Schedule D—Neglect to deliver ‘a true and correct statement.” 

T, being required by S. 52 of the Income Tax Act, 1842, to 
deliver “a true and correct statement in writing” of his-gains 
and profits undér Schedule D, delivered an incorrect statement, 
‘not fraudulently, but (as the Jury found) negligently, that is to 
say, not tothe best of his judgment and belief according to 
the rules: 

Held, that the penalty imposed by S. 55 of the Act for neg- 
lecting “to deliver any statement as aforesaid” is not limited 
to cases of non-delivery of statements but applies to cases of deli- 
very of incorrect statements as well. 





Britannic Merthyr Coal Co. v. David. 
[1910] A. C. 74. (H. L.) 

Master and Servani—Negligence—Burden of proof—Statutory 
Duty—Coal Mines Regulation Acts 1887 and 1896. 

An explosion in a mine was caused by a blasting operation 
(technically called a shot) conducted in breach of the rules of the 
Coal Mines Regulation Acts. In an action against the mine- 
owners for damages in respect of injury toa miner by the explo- 
sion, the trial Judge held that the onus lay on the plaintiff of 
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making out that the mine-owners had neglected their duty to 
enforce the Statutory Rules: 


- Held, by the House of Lords, that the burden of proof did 
not lie.upon the plaintiff. 





Coldrick v. Partridge, Jones & Co., Ltd. 
[r910] A. C. 77 (H. L.) 


Master and Servant—Common employment—Negligence of fel- 
low-servants—Implied term of contract of service. 


Certain colliery proprietors, who possessed a railway in con- 
nection with the colliery, ran a train thereon for the carriage of 
their colliers, free of charge, from the colliery towards their 
homes after the day’s work. One of the colliers, while being so 
carried,.met his death through an accident occasioned by the neg- 
ligence of servants of his employers engaged in the repair of a - 
bridge over the railway: 


Held, that the deceased must, as between himself and his 
employers, be deemed to have undertaken the risk of such an 
accident, and that an action could not be maintained against 
the employers. 


Per Lord Loreburn, L. C.— It is impossible in every case of 
this kind not to wish that compensation should in some way or 
other be made payable to those who have suffered by the accident, 
but we have no right to stretch the law for any such humane 
‘purpose at the expense of other people.” 





Great Western Railway Co. v. Carpalla United 
China Clay Co., Ltd. [1910] A. C. 83 (H. L.) 

China clay—Mineral— Railways Clauses Consolidation Act, 
1845, Ss. 77, 78. 

China clay was not part of the ordinary composition of the 
soil in Cornwall, and was, therefore, a mineral within the provi- 
sions of the Railways Clauses Consolidation Act, 1845. 

Compare North British Railway Co. v. Budhill Coal & 
Sandstone Co.*, infra. ` , 





1. (1910) A. G 116. 
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Amalgamated Society of Railway Servants v. 
Osborne. [1910] A. C. 87 (H. L.) 


Trade Union—Rules—Parliamentary representation— Ultra 
vtres—Public policy—Trade Union Acts 1871 and 1876. 


Plaintiff asa member of a Trade Union sued the Union 
{1) for a declaration that a certain rule of the Union which provi- 
ded, among other things, for Parliamentary representation and 
the enforced levy of contributions from the Members towards 
the payment of salaries or maintenance allowance to Members of 
Parliament pledged to observe and fulfil the conditious imposed 
by the constitution of the Labour Party is wléva vires and void, 
and (2) for an injunction restraining the Union from enforcing 
the said rule. The defendant contended tzer alra that a Trade 
Union was at liberty to expend its funds to produce the return 
of Members of Parliament and to maintain them there as freely 
as an individual, and that accordingly a rule which conferred on 
the Union the power to levy contributions from members for that 
purpose was valid : f 


Held, that the rule was wdéra vires and illegal and that the 
plaintiff was entitled tothe declaration and injunction sought 
for. 

Per Lord Macnaghten—“ It can hardly be contended that 
„a political organization is not a thing very different from a 
combination for trade purposes. There is nothing iu any of the 
Trade Union Acts from which it can be reasonably inferred that 
Trade Unions, as defined by Parliament, were ever meant to 
have the power of collecting and administering funds for politi- 
cal purposes * * * Iam, theretore, of opinion that a rule 
which purports to confer such a power as that now in question 
on any Trade Union registered under the Act of 1871, whether it 
be an original rule of the Union or a rule subsequently introduced 
by amendment, must be w/éra vires and illegal.” 

Similar views were expressed by the Zar? of Halsbury and 
Lord Atkinson. 

Per Lord Fames of Hereford.—“With much of the argument 
adopted by Counsel at the Bar on behalf of the appellants 
(Union) fagree* * * But my difficulty in the way of complete 
concurrence arises in consequence of the term (in the rule): ¢ All 
candidates shall sign and accept the conditions of the Labour 
Party and be subject to their whip.’ The effect of this rule is 
that a member of the Trade Union is compelled to contribute to 
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the support of aMember of Parliament who is compelled ‘ to 
answer the whip of the Labour’ Party.’ I construe this condi- 
tion as meaning that the Member undertakes to forego his own 
‘judgment and to vote in .Parliament in accordance with the 
opinion of -ome person or persons acting on behalf of the Labour 
Party. And such vote would have to be given in respect of all 
matters, including those of a most general character, such as’ 
confidence in a Ministry or the policy of a Budget—matters un- 
connected directly at least with the interests of Jabour. Therefore 
I am of opinion that the application of money to the main- ' 
tenance of a Member whose action is so regulated is not within 
the powers of a Trade Union.” l was 

Lord Skaw sf Dunfermline decided against the Union on 
the broad constitutional ground that some of the rules of the 
Union, including the rule sought to be impeached, was funda- 
mentally illegal as being in violation of that sound public 
policy which is essential to the working of Representative 
Government. 





North British Railway Co. v. Budhill Coal and 


Sandstone Co. [1910] A. C. 116 (H. L.) 
Sandstone—Mineral— Railways Clauses Consolidation (Scot- 
land) Act, 1845, Ss. 70, 71. . 
Sandstone, where it is the ordinary rock of the district, is not 
a‘ mineral” within the exception in S. 7o of the Railways 
Clauses Consolidation (Scotlaud) Act, 1845. 





Edinburgh Life Assurance Co. v. Lord-Advocate. 
[1910] A. C. 143 (H.L.) 


Income Tax—Sale of Annuittres—Assessment on Revenue 
from Invested Funds—Customs and Inland Revenue Act, 1888, S. 
24, Sub-S. 3—Income Tax Act, 1842, Schedule D, S. 102. 


An Insurance Company, in consideration of certain money 
payments, granted annuities which were-charged on the whole 
funds of the Company. The Company had a large income from 
invested capital from which incom tax was deducted at the 
source, and the amount so paid was larger than if the Company 
had been assessed on profits under Schedule D. The income 
from invested capital was much larger than the sum paid each 
year as annuities. The Company also had an income from pre- 
miums, &c., not taxed at the source. No particular fund was set 
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apart, ear-marked, or specially charged in the books of the Com- 
pany with the payment of the annuities. In paying the annuities 
the Company deducted the amount of the income-tax due in 
respect thereof and retained the amount of the tax so deducted. 


Held, that the Company was entitled to retain the amount 
of the tax so deducted inasmuch as where annuities such as 
those payable by the Company are charged upon a tax-bearing 
fund amply sufficient to pay themin full though not set apart 
for that purpose, they cannot be held to be ‘‘not payable” or 
‘“ not wholly payable” out of profits or gains brought into charge 
within the meaing of S. 24, Sub-Section 3, of the Customs and 
Inland Revenue Act, 1888. 





Russo-Chinese Bank v, Li Yau Sam.[1910] A.C.174 (P.C.) 

Principal and Agent—Action against Principal to recover 
money improperly received by Agent. 

If an agent be held out as having only a limited authority to 
do acts of a particular class on behalf of his principal, the princi 
pal is not bound by an act done outside that authority, even if it 
be an act of the particular class. Therefore, where an agent was 
only authorised to arrang2 the details of negotiations to be sub- 
mited to his principal for approval, but had no authority:to receive 
money until those details had been submitted and approved : 

Held, that the principal was not liable to refund money 
received by the agent before the principal had approved the 
negotiation, and misappropriated by him. 





Williams v. O'Keefe. [1910] A. C. 186 (P. C.) 

New South Wales Crown Lands Acts—Agreement by the 
Crown with Licensee of Land—Furisdtiction of Land Appeal Court. 

An agreement by the Government that in consideration of a 
‘licensee of land paying license fees as demanded (which had been 
refused because of a dispnte as toa new appraisement) a notifica- 
tion to the effect that the licenses had not been renewed owing 
to non-payment thereof should be revoked and that the licensee 
should quietly enjoy his holding is not wléra vires of the Crown 
as being contrary to the New South Wales Crown Lands Acts ; 
and on breach thereof by the Government an action will lie, 

Held, also, that the Land Appeal Court had no jurisdiction 
to determine the status of such land and to decide that the said 
land was not held by the licensee under the agreement, but was 
available for annua] leases. 


4 
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Kelly v. Hart. [1910] A. C. 192 (P. C.) 


New South Wales Police Offences Act, 1901, S. 61.—Sunday 
Trading at Railway Refreshment Rooms—Actual or Intending 
Passengers—Onus of Proof. 


By the Police Offences Act, 190r, S. 6r, any person keeping 
open any shop for the purpose of trading on Sunday is made 
liable to a penalty. The respondent was the lessee of railway 
refreshment rooms, and by the terms of his lease was bound to 
keep the rooms open at all times required by the Co mimissioners, 
and to supply refreshments to all persons atriving or departing 
by train at any time during the day or night. The Commissioners 
required the rooms to be kept open on Sundays, and on a Sunday 
the respondent sold refreshments. 


Held, that the onus was upon the respondent to show that 
the persons to whom he so sold refreshments were actual or in- 
tending passengers by train, and that, in the absence of such evi- 
dence, he was liable to a penalty under the Act. 





JOTTINGS AND CUTTINGS. 


Defamation. by Disparagement.—The old and inaccurate 
description of defamation actions relating to land or goods as for 
“slander of title” was definitely replaced by the new terminology 
‘disparagement of property ” after the considered judgment of 
the House of Lords in Whzte v. Mellin (1895), where disparage- 
ment in law was distinguished from mere depreciation. 
Mr. Spencer Bower, in his Code, has lately improved on this no- 
menclature by including under the heading ‘“‘ Quasi-Defama- 
tion”, this and a number of other causes of action which are not 
strictly defamation actions at all, the practical reason for this 
being that they are all treated as if they were ordinary libel 
actions and have the same generic character of being dealt with 
mainly on the same principles as such actions. There are, how- 
ever, distinctions between the different kinds of quasi-defama- 
tory actions, and they may in fact be regarded as representing a 
descending scale, each successive species being further removed 
from defamation proper, and more of the various elements not 
present in an ordinary proceeding for defamation having to be 
established by the person aggrieved in order to show a cause of 
action. Thus in actions against bankers for quasi-defamation 
by dishonouring a customer’s cheque for alleged want of funds, 
the plaintiff need only prove the falsity of this statement; in indirect 
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defamation—(z:e.) defamation causing damage to a person other 
than the party defamed—he need not show falsity but must 
prove malice and actual damage ; in cases of malicious publica- 
tion of false non-defamatory matter he must establish all three 
elements ; and in actions relating to property he must show in 
addition “ legal disparagement .” It is only during the last half- 
century that the latter form of action has been applied to all 
kinds of proprietary interests, including the circulation of a 
newspaper or the right to any part of its contents, but the essen- 
tial conditions of protection have remained the same as in the 
old action for ‘ slander of title,” which was originally confined to 
lands. Thus in Dzck v. Brooks (1880), where the defendant im- 
properly issued circulars affecting the plaintiffs right to publish 
in his magazine a pattern for wool-work of Millais picture “The 
Huguenot” there being no evidence of actual damage, the action 
was dismissed ; and in Lyne v. Nicholls (1906), where the 
defendant was found to have maliciously printed false statements 
of fact as to the circulation of the plaintiff's paper, but there was 
the same absence of proof of actual damage, the application for 
an injunction was refused, damage being an essential ingredient 
in the cause of action. A similar result followed last week in 
the action of The Publishers of the ‘ Observer” v. The Advertisers 
Protection Society (Lim.), where, after a lengthy trial before 
Mr. Justice Darling and a Special Jury, the jury found (a) that the 
defendants had published a disparaging statement of the plain- 
tiffs’ business ; (4) that it was false ; (c) that it was not malicious 
in the sense of being designed to injure the plaintiffs in their 
business—a non-essential matter after Baron Pollock?s judgment 
in The Western Manure Company v. Lawes (1864);(d) thatit was 
malicious in the sense of being without just cause or excuse, and 
(e) that it did not cause injury to the plaintiffs either necessarily 
or in fact, so that there was no damage. On these findings 
judgment was entered for the defendants, and this seems to be 
in accordance with the whole trend of the authorities, which 
have always insisted on actual damage as a necessary ingredient 
in this very specialised from of action. The plaintiffs had a 
legitimate grievance against the defendants, which they have 
now publicly established, but it was not a-grievance which the 
law recognises—it was zzjurta without damnum—and the action 
being wanting in one of its essentials necessarily failed.—Zaw 
Fournal. Pg 

Rescisston of Contract in Bankrupicy.—lf the fame of-Miss 
Charlesworth as an adventures is likely to be short-lived, she 
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is assured of a certain place in legal annalsas the defendant in 
a reported decision of great general interest. The First Division 
of the Scottish Court of Session gave an important judgment at 
the end of last year in one of the actions which arose out of her 
- bold and singularly successful attempts to get goods from large 
tradesmen on the strength of fine promises—A. W. Gamage 
(Lim.) v. Charlesworth. The plaintiffy claimed to recover from 
Violet Charlesworth’s trustee in bankruptcy certain valuable 
goods which, they said, were fraudulently obtained by her, on the 
ground that they had brought the action torescind the contract 
for the sale of the goods before the bankruptcy occurred and as 
soon as they discovered the fraudulent pretence. In an English 
case which was cited to the Court—Zastgate v. Ward (1905)— 
Mr. Justice Bigham held that where a sale of goods has been 
induced by the fraud of the purchaser, the vendor, on discovering 
the fraud, is entitled within a reasonable time to disaffirm the sale 
and retake possession of his goods, even after anact of bank- 
ruptcy by the purchaser. The trustee in bankruptcy, said the 
learned Judge, had no better title than the bankrupt, and ac- 
quired the interest in the property subject to the right of third 
patties. But the majority of the Scottish Court did not admit 
the general applicability of this decision, and, in the special 
circumstances of the case before them, héld that the vendors 
could not rescind the contract. They had not established that 
the particular false representation on which they relied—vzz., that 
Miss Charlesworth was coming into a large sum of money—was 
the inducing cause of the contract. And, asin the case of the 
repudiation of acontract to take shares, So in the rescission 
of a contract to sell goods, the vendor must show that the false 
representation of the other party was the actual cause of the con- 
tract— A wood v Small (1838). The right to rescind a contract 
on the ground that it was induced byfraud is an equitable re- 
medy, drid the Court must look cafefully at any claim by a credi- 
tor to goods in the hands of the trustees in bankruptcy, in 
order that he may not get any undue preference over other vic- 
tims of the debtor's dishonesty. The main object of bankruptcy 
proceedings is to see that equal justice may be done in a rough 
fashion to all creditors. And that object would be defeated if it 
were open to creditors to repudiate their sales to the bankrupt at 
the last moment on the ground that they were obtained by fraud, 
unless they both clearly prove that the sale was induced by a par- 
ticular falè pretence and take immediate steps to avoid the 
Contract. Law Sournal. a3 
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Banker's Liability for Mispayment of Cheques.—CLEMENT 
F. Rosinson, Portiand, Maine, discussing the liability of Banks 
to their depositors for mispayment of cheques comes to the 
following conclusions:— 


(a) A bank cannot charge its depositor for a forged or 
altered cheque, or a cheque paid on a forged payee endorsement, 
unless the depositor himself was negligent in the inception of 
the cheque, or has so acted as to ratify the payment, but the bank 
will have a defence for a mispayment, Zvo fanto, in so far as the 
“depositor is negligent, after the mispayment, in discovering and 
reporting it. l 


(6) If, as between the bank ana its depositor, the bank 
must bear such a mispayment, the drawee bank cannot, by 
weight of authority, obtain reimbursement from the bank which 
presented the cheque, when the mispayment was on a forged 
cheque, unless the prior bank were itself negligent or mala fide. 
It may, however,obtain reimbursement, when not itself negligent, 
in cases of forged endorsements of payees for the whole amount, 
and in cases of raised cheque, for the excess amount, when 
the original bank had complete title to the cheque as far as 
its transfer could give it, or when it acted asan agent and has 
not paid over the proceeds at the time of the drawee’s demand. 


(¢) A notice by a drawee bank to its depositor, requiring 
him to notify the bank within a specified reasonable time of 
errors or mispayments, is probably proper in so far as it may be in 
terpreted as marking out the period of time during which he 
must avail himself of his legal rights ; but is of doubtful force, if 
it isto be interpreted as throwing upon him the risks which the 
bank, by the general principles expressed under (a), is bound by 
law to assume.—Central Law Fournal. 

k + 

Gave It. Up.—The , late Judge Hamlin, former Attorney 
General of Illinois, was once engaged in the trial of a cause 
before a Judge who was not inclined to tolerate tardiness on the 
-part of attorneys. When he adjourned Court at noon, he took 
occasion to impress upon the lawyers that Court would recon- 
vene at 1-30 o’clock exactly. He was almost speechless with rage 
when Mr. Hamlin walked into the Court-room shortly after 2 
o’clock, apparently oblivious of any offence. 


“ Jadge Hamlin,” exploded the indignant arid outraged 
Court, “yout violation of the instruction of the Cotirt is most 


82 THE MADRAS LAW JOURNAL. [vou xx. 


reprehensible. Orders issued from this Bench must be obeyed. 
What do you suppose the people elected me for?” 


“ Well, Judge,” drawled Hamlin, his eyes twinkling with 
merriment, “ that matter always has been a mystery to me.” 


Unstbotted—At a dinner attended by the late Governor 
Johnson, a New York millionaire said, in reference to his taxes: 

“Pye got a little piece of property that brings mein a fair 
rental, and the tax gatherers haven’t spottedit yet. I don’t know 
whether I ought to tellthem or not. What would you do, 
Governor Johnson ? ” 

The Governor’s eyes twinkled. “It’s the duty of every 
man,” he said, “to live unspotted. Still if I were you, I’d pay 
up”— Washington Star. id 


Taken In,—He was a little German man, and as he boarded 
the car he had such a happy smile on his face that the smoker on 
the platform asked : 


« Well, Jacob, is this a Happy New Year’s for you ?” 

‘* She vlias so happy dot maype I bush mysel foop P? was the 

reply. 

“ Something good has happened, eh ?” 

“ Dearhest effer. Schmidit and I vhas partners from to-day.” 

“‘ Let’s see? Schmidt is in the ice business, I believe ?” 

“ He vhas. ” 

« And you have been working for him ?” 

“ Shust so.” 

“ And to-day—?” 

“Und to-day we was partners. I vhas taken in. Schmidit he 
handles all der money und I handles all der ice. By golly but I 
vhas a happy mon !"—Case and Comment. 

* k 
* 

Can part of a Debt be Assigned ?—In Durham v. Robertson, 
(1898) 1 Q.B., p. 774, Lord Justice Chetty said it appeared to him 
to be questionable whether an assignment of part of a debt came 
within Section 27 (6) of the Judicature Act, 1873, as, if it did, the 
creditor would have power to split up the original single legal 
cause of action for the debt into as many separate legal causes 
of action as he liked. In Hughesv. Pump House Hotel Co. 
(1902) 2 K. B. 190, Lord Justice Mathew expressed a similar 
doubt. In Fones.v. Humphreys, (1902) 1 K.B. 10, Lord Alverstone 
suggested that an absolute assignment ofa definite sum out of 
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the debt might come within the section. In Skipper v. Holloway 
79 LJ. K.B. 91, Mr. Justice Darling has recently decided that 
there can be a valid assignment of a defined portion of an exist- 
ing debt, but in Bowlesv. Baker, on the 25th ultimo, Mr. Justice 
Bray has decided just the other way. Bray J. says that the 
section speaks of “ any debt or chose in action,” and does not 
mention a part of either, and heis of opinion the words should be 
construed literally and a second ground for his decision is that 
the section was not intended to allow the creditor to throwa 
greater burden on the debtor than already existed. It is time 
this point was taken to the Court of Appeal. — The Law Students’ 
Fournal, * 


The Humorous Side.—Tur Horse DIDN'T “Loox” Goop.— 
A Scandinavian hada horse that he wished to-sell to his friend Pat. 
Pat viewed the horse and exclaimed : ‘Taat horse seems to be al] 
right.” The Scandinavian said : “ But he does not look good”: 
Pat rejoined by saying: ‘That horse looks good to me.” “ Vel he 
doesn’t look good,” said the Scandinavian. Pat bought the horse. 
Next day he returned to the Scandinavian with the horse and 
said: “The horse you sold me is blind.” ‘ Vel,” said the 
Scandinavian, “I told you the horse did not look good.”—Case 
and Comment. * 

“Something wrong Somewhere.” —We lift the following: “par ” 
from an American Magazine.—“How far is it between those two 
towns ™ asked the lawyer. “About four miles, as the flow cries,” 
replied the witness,“ You mean as the fly crows.” “No,” put in 
the Judge, “ he. means as the cry flows.” There was a short silence. 
The hearing then continued, all parties feeling that there was 
“something wrong somewhere,” but that any furtherattempt at 
correction was'inadvisable.—Law Notes. 

Tr 

Wit in Bar and: Bench—The papers lately have repeated 
two old stories, but they are both good-and bear repetition. Mr. 
Oswald, K.C., once declared that a certain proposition could not be 
denied by any reasonable man. « But I deny it,” said the Judge. 
“T said any reasonable man my lord,” sweetly replied counsel. 

It: was thelate Mr. Justice Day who made one of the most 
_ Writhing comments counsel ever had to endure. Counsel was 
discussing “ bags” of something, and he meandered on weari- 
somely about the full bags. “My Lord, some of the bags were 
full bags and some of them were half bags.” And some, 
said the Judge, leaning over, ‘‘ were wind-bags.”—Jé2d. 
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The Dangers of Bureaucracy.—Within recent years many statu 
tes have been passed which are not entitled to be called statutes, 
They have been merely skeleton statutes with sections authorising 
certain acts to be done, but the method and procedure whereby 
these acts were to be done were left in many cases to be settled 

‘by rules to be drawn up by some public department. The dan- 
ger inherent in this system of legislation by rule is apparent, and 
has been discussed in legal circles for years past. The rulesare 
drawn up generally by some public department, and its officials 
naturally take every opportunity which offers to increase their 
powers and importance. It is unnecessary to cite examples, which 
are numerous and, no doubt, within the knowledge of our readers, 


The success which has been accomplished in the past by the 
officials of public departments in passing rules has emboldened 
them to attempt to obtain even greater power. ‘The officials 
have realised that the Judges have powers to declare a rule to be 
ultra vires owing to the right of a subject to appeal from the 
decision of a permanent official to the Courts of the country. 
Some of these appeals to the law have been successful and perma- 
nent officials of a department have been forced to acknowledge 
that they are under the control of the Judges. To oust the juris- 
diction of the Court has been the object of their ambition for 
some time past. Many examples of attempts in this direction 
could be given ; two flagrant cases will probably suffice: the Small 
Holdings Act which compels the parties to accept the decision of 
an arbitrator and forbids the employment of counsel and solicitor 
except with the leave of the Board of Agriculture ; another illus- 
tration is afforded by the well-known but fortunately abortive 
attempt on the part of the Inland Revenue to deprive an aggriev- 
ed income-tax payer of his right to resort to the Courts if 
dissatisfied with the decision of the Commissioners. It would be 
easy to multiply examples in this direction, successful and un- 
successful. The public is fot fully alive to the danger. The play- 
sible reason adduced for such statutory provisions is the saving 
of expenses, the desire on the part of a benevolent public 
department to save the public from falling into the hands of rapa- 
cious lawyers. The public is gulled; abuse of lawyers always 
appeals to the public. The Government in power—on this point 
there is little difference between the two great political parties— 
is greatly led by these permanent officials, and so step by step, 
year by year, these powers increase until we stand now face to 
face with a new power; one which threatens to make the man the 
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master and to dominate all other powers in the State—a power 
which, having acquired a sure grip will never 1elease its hold and 
wil] end by strangling all our hardly won libertics ; the power 
which has proved fatal to the well being of manya nation— 
Bureaucracy. 

` Bureaucrats have no personal ends to attain in acquiring 
these powers, and on this ground the danger may be considered 
by some fanciful. The desire for power is usually linked with 
the desire for personal gain. But pride of office is a great incen- 
tive. On this point let the reader think of the words of Herbert 
Spencer: “ A comparatively smal] body ol officials coherent, 
having common interests and acting under central authority, has 
an immense advantage over an incoherent public which has no set- 
tled policy and can be brought to act unitedly ouly under strong 
provocation. Hence an organisation of officials, once-passing a 
certain stage of yrowth, becomes less and less resistible, as we see 
in the bureaucracies of the Continent, ” 


The cynic may remark that, after all, the money goes to the 
public, so the evil is not so great; the cynic should. “remember 
that it maychance to be his turn to fallinto the bands of a 
department. S 


The British Constitution is,without doubt,a glorious heritage, 
but it compares unfavourably with the constitution of the United 
States on one point. Our forefathers did not apparently foresee 
that Parliament would ever by inadvertence allow our liberties to 
be filched from us. Some provision similar to the power given in 
the States to the Supreme Court of Appeals to decide on the lega- 
lity of astatute is in these days most desirable. Has Parliament 
constitutionally the right to seek the protection of the 
Judges? We fear there can only be one answer. The Consti- 
tution is not perfect. The legality of any Act of Parliament 
depriving a subject of his right of petition to the Crown or his 
tight to sue a department should be decided by a Court of 
Law.—Law Notes. 


BOOK REVIEWS. 


The Law Relating to Public Officers: By A. w. CHASTER. 
Published by BUTTERWORTH & Co., London, 19g09.—This is a 
considerable im provement upon the Pook published in 1886 and 
embodies both the Common law and Statute law on the subject. 
The arrangement is all that can be desired and a variety of useful 
information is to be found. The subject has more than a passing 
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interest to us in the country, and we trust that the book will be 
found useful by all classes of the profession. 


Civil Procedure Code: By P. B. SHINGUE & S. K. PHADKE.— 
This is one of the many commentaries on the subject. One 
feature in this book is that the old sections are also given where 
. necessary, and the change in the Law is noted. 


The Indian Case-Law on Ejectment: By LAL MOHUN 
MUKHOPADHYAYA, B. L. Published by the Weekly Noles Office 
Calcutta. Price, Rs. 4.—A good book on the subject ofKjectinent 
in India is a desideratum, and if the author, instead of merely 
piling up cases, had taken the trouble to state the principles 
logically and concisely, he would have made a very useful addition 
to the Lawyers Library. The author has, no doubt, divided his 
subject, but it is difficult to gather what is contained in the seve- 
ral chapters. We hope that in the next edition the author will 
deal with the subject more logically and scientifically. 


The Yearly Practice of the Supreme Court for 1910: In two 
Volumes: By Messrs. MUIR MACKENZIE, T. WILLES CHITTY and 
R. E. Ross. Published byBUTTERWORTH &Co., London. Price 
25/—net.—This is an annual publication only possible in Eng- 
land. It deals with the practice of the Supreme Court and is in 
fact a commentary on the rules and orders of the Supreme Court 
framed under the Judicature Act, The tst.volume contains the rules 
and orders and the commentaries thereon, The 2nd volume con- 
tains the Judicature Act and the commentaries thereon and cer- 
tain other Acts. As a guide to the existing practice of the 
Supreme Court the work is bound to be useful and serviceable. 


The Law of Merchandise Marks: By D. M. KERLY M. A, 
L.L.B.: Third Edition : By F.G. UNpERHAY, M.A. Published by 
SWEET & MAXWELL LD. Price Rs. 10.—This is the enlarge- 
ment in a book form of the subject dealt with in Chapter II of 
the last edition of Kerly on Trade Marks. In a short introduction 
the author deals with the unsatisfactory nature of the Common 
Law as regards trade marks and the necessity for legislation. In 
Chapter II he deals with the Act, z.e. Merchandise Marks Act, 
the chapter being more or less a commentary on the Act. Chap- 
ter III treats of the Warranty of Trade marks and Trade des- 
criptions dealt with in S. 17 of the Act, The last chapter 
deals with certain miscellaneous matters. Appendices containing 
the several merchandise marks, and, the rules and orders and 
other matters give useful information. The book, we hope, will 
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be useful to practitioners in this country and to others interested 
in the subject of merchandise marks. 


Strahan's Leading Cases in Equity. By J. ANDREW STRAHAN & 
W. S. Curts. Published by BUTTERWORTH & Co., London. 
Price 15.—The object of this work is to introduce to students 
the study of Law Reports. For effecting this object the author 
selects the more modern cases on Equity. The mere dry study 
of the principles dissociated from the facts of the cases laying 
them down does not enable the students to have any mastery over 
the principles, and.we think the book will really help the students 
jn the proper study of the Law. 


Testamentary Succession : By G. S. HENDERSON, M. A. Third 
Edition:By ALEX. KINNEY. Published by THACKER SPINK & Co. 
Calcutta, i909. Price Rs. 17.—This is a third edition of Hen- 
derson’s Treatise on the Law of Succession by Alexander Kinney. 
Thisis more or Jess a commentary on the Indian Succession 
Act, the Hindu Wills Act, the Administrator General’s 
Act, the Probate and Administration Act, the Succession 
Certificate Act, etc. The cases which have appeared since the 
publication of the last edition have been incorporated, but the 
cases within the last three-years have not been referred to. On the 
whole, however, we think the book preserves the reputation of 
the previous edition and will be found useful to practitioners in 
this country. 


The Principles of the General Law of Mortgages : By T. A. 
StTRAHAN. Published by SwEEYT & MAXWELL, LTD., London. 
` Price 7s. 6d.—This is a students’ book on the Law of Mortgages 
and states the principles relating to the subject succintly. Asan 
elementary text book on the Law of Mortgages it will be a useful 
guide to students. 


Institutes of the Laws of Ceylon, No. 3. Criminal Law and 
Procedure: By K.BaLASINGAM. Published by S.RacunatH & CoO., 
Jaffna, Ceylon.—tIn this volume Mr. Balasingam gives a spark of 
the Institutes of the Laws of Ceylon which he publishes as a series 
the Criminal Law and Procedure in Ceylon. A perusal of the book 
will show that there is a close similarity between the Indian Penal 
Code and the Criminal Law of Ceylon and between our Criminal 
Procedure Code and the Criminal Procedure Code of Ceylon. On 
going through the Chapter on Offences against the State we find 
the offence of sedition which has come into so much prominence 
within the last decade or so in India, is punishable only with 
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imprisonment for two years and fine, or fine. According’ to the 
Iidian Penal Code the punishment awarded is transportation for 
life. ‘The author has given brief reference to some of the more 
important decisions in order to increase the usefulness of his book 
both to the student and the practitioner. We trust'the book will 
be found interesting as a comparative study. 
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ORDER OF SUCCESSION AMONG ENUMARATED 
BANDAUS. 


The recent decision* of a Division Bench of the Madras High 
Court on a rather vexed question of Hindu Law is important, 
and requires more than a passing notice. The Division Bench 
held that according to the Hindu Law, among Bandhus a 
mother’s sister’s son is entitled to succeed in preference toa 
mother’s brother’s son. It is somewhat startling at first sight 
to be told that a mother’s brother's son should be postponed to 
a mother’s sister’s son, but a decision cannot be regarded as 
unsound merely because the result seems to be startling. Before 
we proceed to examine the grounds of the decision, it will be 
necessary to examine the texts of the Hindu Law bearing 
upon the point. 

The leading authority in provinces governed by the Mitak- 

_ Shara School of Law is the M7takshara. In commenting upon 
the text of VYajuavalkya, Ch. II, § 135-136, the author 
of the Mitakshara states in Chapter I, Section 6, Placitum 1: 

`“ On failure of gotrajas, bandhus are heirs. Bandhus ate of 
three kinds : related to the person himself, to his father, or 
to his mother, as is declared by the following text: ‘The 
sons of his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle must be consi- 
dered ashisown bandhus. The sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, and the sons of 
his father’s maternal uncle must be deemed his father’s bandhus. 
The sons of his mother’s paternal aunt, the sons of 
his mother’s maternal aunt, and the sons of his mother’s mater- 
nal uncle, must be reckoned his mothers bandhus.” 
And again in Placitum 2 the author says: “Here by reason of near 
"$4 1060 of 1907 reported in 20M. D. Jy page 275, 
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affinity, the cognate kindred of the deceased himself are his 
successors in the first instance: on failure of them; his father’s 
cognate kindred,.or if there be none, his mother’s cognate 
kindred. This must be understood to be the order of succes- 
sion here intended.” It must now be taken as settled that upon 
the construction of these passages in the Mitakshara the 
enumeration of Bandhus in the text cited by the author of the 
Mitakshara is merely illustrative and not exhaustive. The re- 
marks of the Judicial Committee upon the construction of these 
passages in the Mitakshara in the case of Gridhart Lal Roy v. 
The Bengal Government*, not apparently cited before their Lord- 
ships of the Division Bench, have a ‘material bearing upon 
the determination of the present question and are well worth 1e- 
production. Dealing with the text (the authorship of which has 
` been variously ascribed) cited by the author of the Mitak- 
shara in Ch. II., S. 6, Placitum (1x), their Lordships observe :— 
“ For the text does not purport to be an exhaustive enumera- 
tion of all Bandhus who are capable of inheriting, nor 
is it cited as such, or for that purpose, by the author 
ofthe Mitakshara—it is used simply as a proof or illustra- 
tion of his proposition, that there are three kinds or classes 
of Bandhus; and all that he states further upon tt is (the 

italics are ours) the order in which the thre classes 
take, vtz., that the Bandhus of the deceased himself must be 
exhausted before any of his father’s Bamdhus can take, and so 
on.” We think that notwithstanding the question before the Privy 
Council in the above case was not one of preference but only 
whether a person not named in the list was a Bandhu at all, 
the dictum above quoted must be taken as a weighty pro- 
nouncement of their Lordships of the Judicial Committee 
that the author of the Mitakshara in citing the text, which is 
ascribed by some to Vriddha Satatapa, by others to Vriddha Manu 
and by others still to Baudhayana, does not intend the enumera- 
tion in the text to be either exhaustive ofthe persons mentioned 
or to indicate the order in which the several persons named take, 
though he sufficiently makes it clear that the classes of Bandhus 
enumerated by him take in the order mentioned by him. And 
although ordinarily one need not go behind the pronouncement 


L (1868) 12 M. J. A, 465. 
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of the . Judicial Committee, yet in view of the fact: that the 
question raised before the Division Bench was not before. the 
Judicial Committee and in view of the decision of the Division 
Bench in the case under discussion, we may state that the pro- 
nouncement of the Judicial Committee is amply supported. by 
the Mitakshara itself as will be shown presently. wd 


The learned Judges of the Division Bench, in the case under 
notice, observe tha: there is no indication as to the order of suc- 
cession znter seof Bandhus comprised in each class (that is, as 
to their respective priority) unless the order in which they are 
placed. is such an indication. Our reading ofthe Mitakshara, 
however, inclines to the view that the order in which they occur 
is not any indication of the order in which the persons enumerar 
ted are entitled to take. While the author of the Mitakshara 
expressly states that the order in which the classes are enume- 
rated is the order in which each class takes, the absence of any 
express mention by him that the order in which the persons are 
named in the class is the order in which such member‘will take, 
jsa sufficient indication that that is not the intention of the 
author of the Mitakshara. Again when once it is admitted 
that the persons named in the class are not exhaustive of the 
class so that besides the persons expressly mentioned in the text 
we have to include other persons not named in the text as comi- 
prised within each class it will be difficult to accept the view 
that the persons therein named should have the preference and 
that the order mentioned in the text is indicative of me order ot 
preference. 

Again the text of Vriddha Manu, Vriddha Satatapa or Baudha- 
yana is cited by the author of the Mitakshara only for the purpose 
of showing that there are only three classes of Bandhus as men- 
tioned by him previously. The context in which this text occurs in 
the work of the original author does not appear; but itis believed 
that it is cited by him to denote the class of relatives who have to 
observe pollution, and hence it is difficult even to theorize that the 
object which the author has had in enumerating the persons men- 
tioned is to indicate the nearness of relationship for the purpose of 
inheritance. Of course the author of the Mitakshara in citing 
the text intends it as a rule of inheritance ; but he cannot have in- 
tended the order in which they are named to be the order in 
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which they are intended to take especially when he takes care to 
say that the order in which the classes are named isthe order in 
which each class is entitled to take , and if we remember that 
there are very many other relations in each class of Bandhus 
some of whom are undoubtedly more nearly related than those ex- 
pressly named, it is difficult to accept the theory that the order in 
which the persons are named in each class is the order in which 
they are entitled totake. If that was the intention there would 
have been no difficulty in expressing it, especially when we find 
that Yajnavalkya himself, in Chapter II § 136 and 137 in 
declaring the persons who are obstructed heirs upon which the 
whole Mitakshara Law of Inheritance is based, expressly states 
that the order in which he names the persons is the order in 
which they are entitled to take (See Mitakshara Chapter II, S. x, 
Placitum 2). “ The wife, and the daughters also, both parents, 
brothers likewise, and their sons, gentiles, cognates, a pupil, and 
a fellow-student : on failure of the first among these, the next 
in order is indeed heir-to the estate of one who departed for heaven 
leaving no male issue. This rule extends to all [persons and] 
classes.” 


If it isasked what then is the order, we must take 
it that the author of the Mitakshara intends the several persons 
comprised in each class, whether named or not named, to take 
according to their nearness of consanguinity for which purpose we 
have to apply the general principles of Hindu Law. We think the 
learned Judges have correctly interpreted the Mitakshara when they 
say that the rule of propinquity is effectual without any exception 
in the case of Samanodakas and Bandhus and that no preference 
ought to be based upon superior religious efficacy notwithstand- 
ing that there are decisions both of the Privy Council and of this 
Court which proceeded upon the view that preference may also 
be grounded upon religious efficacy. 


Proceeding to examine'the grounds of decision we find that the 
learned Judges based their view upon—(1)The authority of the 
Smriti Chandrika, the Sarasvati Vilasa and the Vyavahara Mayu- 
kha; (2) the authority of West and Buhler and Mandlik; and (3) 
the rule of the Mimamsa that effect should be given to the order in 
which persons and things are named unless the sense requires a 
different order,—see Faiminiya Nyayamala, Ch.V, Adhikarna 4. As 
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regards the Smriti Chandrika, reliance is placed upon the follow- 
ing passages: (13) Bandhuvah cognate kindred. A description of 
these is given as follows, in a different Smriti: according to their 
order of relationship (14). The sons of hisown father’s sister, the 
sons of his own mother’s sister, and the sons of his maternal uncle 
must be considered as his own cognate kindred. The sons of his 
father’s paternal aunt, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle,must be deemed his father’s 
cognate kindred. Thesons of his mother’s paternal aunt, the 
sons of his mother’s maternal aunt and the sons of his mother’s 
maternal uncle, must be reckonéd his mother’s cognate kindred.” 
[The Smriti Chandrika translated by the late Sadr Amin 
Krishnaswami Iyer of Madras, Chapter XI, S. 5, Placitum 13 
and 14, pages 196 and 197]. Placitum 15—“Of the kinsmen, 
distant kinsmen, and cognate kindred, in default of one that 
stands nearest in the order expressly given ”—has no bearing ; 
and in fact is not in any way relied upon by the learned judges. 
The passage relied upon by the judges as supporting their view 
is in Placitum 13, viz. “ A description of these is given according 
to their order of relationship.” Unfortunately the original Sans- 
krit has not been published and we have not been able to lay our 
hands upon any Sanskrit copy or manuscript. As it reads, the 
passage is not conclusive. The author of the Smriti Chandrika 
states merely that a description of the Bandhns is given in 
another Smriti according to the order of relationship and 
that Smriti is then cited. The author in referring to 
the order of relationship may have referred to the order 
of relationship amongst the classes of Bandhus, vzz., the 
class of Atma Bandhus, Pitru Bandhus and Matru Bandhus, 
and that is how the text is cited by the author of the Mitak- 
shara, and there is no reason to stippose that the author of the 
Smriti Chandrika has intended differently. Again the learned Jud- 
ges rely upon the summary given by the translator at page 198. 
A little reflection, however, will show that this summary cannot 
‘be relied upon. The translator proceeds upon the basis that the 
persons mentioned in the text are exhaustive of the class of 
Bandhus and that is why he omits the sister’s son, the maternal 
uncle and many other nearer relations. The translator made 
his translation in 1867 when the decision of the Privy Council in 
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Gtrdar Lal Roy's case above referred to had not been passed, 
and it will be unsafe, therefore, to rely upon the position given 
translator in his summary. 


As regards the Sarasvati Vilasa we are upon surer ground. 
We have the Sanskirit original to compare with the translation. 
The passages bearing on the question of Bandavas are Ss. 595 
to 598, p. 119, of Rev. Foulkes’ Translation of Sarasvati Vilasa. 

[595]. The Bandhavas are exhibited in another law-code 
- in the order of their greater propinquity. ‘The sons of a man’s 
own paternal aunt, the sons of his own maternal aunt, and the 
sons of his own maternal uncle, are recognised as a man’s own 
Bandhavas. The sons of his father’s paternal aunt, the sons 
of his father’s maternal aunt, and the sons of his father’s mater- 
nal uncle, are recognized as his father’s Bandhavas. ‘The sons 
of his mother’s paternal aunt, the sons of his mother’s maternal 
aunt, and the sous of his mother’s maternal uncle, are recognized 
as his mother’s Bandhavas’. 

[596.] Ifthere are no Gotrajas, the connection through 
property belongs to these. 

[597-] There also, the order to be recognized is, that a 
man’s own Band havas first take the property on account of their 
nearer relationship ; if there are none, the father’s Bandhavas 
take the property ; if there are none, the mother’s Bandhavas. . 


[598.] It must not be said here, that because of the greater 
eligibility of the mother than of the father, the enjoyment of the 
property belongsto her Bandhavas before the father’s Bandhavas. 
We perceive it to be right that the enjoyment of the property 
should telong to the mother’s Bandhavas after the father’s Ban- 
dhavas, because, by the text; ‘Of these, the mother is more 
venerable than the father,” the greater eligibility belongs to 
the mother alone, and not to the mother’s Bandhavas.’ 

The passage relied upon is apparently that at the beginning of 
S. 595. The Sanskrit original is TeqaTeqeaax AO war = 
fat: | ce, “Now the Bandhavas are shown (explained) in another 
Smrithi in (the order of greater nearness)” Then the Smriti 
is cited. The order referred to is the order referred to in 
S. 597 and that is the order among the classes of Bandhus, 
and this is exactly as the author of the Mitakshara . states 
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Even if §.597 is absent, the beginning of the passage in 
S. 595 does not necessarily lead one to the conclusion that in 
the Smrithi cited the persons are named in the order in which 
they take. Ifthe Smrithi is to be taken as meaning that the 
persons named therein are to take in the order in which 
they are mentioned, that will be inconsistent with the view now 
definitely settled that the persons therein named are only illus- 
trative of the class and that other persons not named in the 
text will beientitled to take. Strangely enough there isa curious 
inconsistency in the judgment not expected of the learned Judges. 
In one passage of the judgment they state: “ It is strange, 
however, that though there is discussion and a decisionin Placita 
597 and 598 as to the precedence of Atma Bandhus over Pitru 
Bandhus and of the latter over Matru Bandhus, there is none as 
to the order amongst Bandhus of each class.” This is exactly 
the view we have taken and stated above of the Sarasvati Vilasa. 
In another passage, however, the learned judges state they pre- 
fer the mother’s sister’s son on the express authority of the Saras- 
vate Vilasa among others, and cannot for that reason accept the 
principle laid down in Z7rumalachard v. Andalammal.* 

The next authority relied upon is that of the Vyavahara 
Mayukha which, it need hardly be stated, is an authority only in 
Bombay. - However it may be useful to see how the text is con- 
strued by the author of this work. The translation given by Mr, 
Colebrooke is this: “If no distant kinsmen (Sodaka) exist, 
then come the cognate kindred (Bandhu), who are thus 
specified in another Smrithi. [The text in the Smrithi 
. is then translated. * . *|. Here also the order (of 
succession) is even the order of the text.” Borrodaile’s Trans- 
lation, Vyahara Mayukha, p. 82. The Sanskrit for the last 
sentence is this: ən; gfzaugq.’? The meaning is: ‘“ Here 
the order is even conformable to the text.” Accepting Mr. 
Colebrooke’s translation the question still is: What is 
meant by the order of the text? Does not the author 
mean by it that the order as to the three classes of 
Bhandhus which is stated in the text and not that the 
order of the persons enumerated is to be adopted ? The author of 
the Mayukha does not expressly say that itis the latter, and 
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when we find from most of the authoritative textson Hindu Law 
that the order that is intended is taken to be the order as to 
the three classes, it is difficult to accept the view that Nilkhanta 
necessarily means that the order is as to the ‘persons enumerated 
in the different classes. 


This is exactly the view that has been taken as to the con- 
struction of this passage of the Mayukha by the Bombay High 
Court in Mohan v. Krishnabat? and it is strange that while the 
learned Judges had before them this case and referred to it in 
their judgment their attention should not have been drawn to 
the passage of the judgment in that case in which the learned 
Judges of the Bombay Court ‘say that “Placitum 22 treats 
of the bandhus, and, after quoting the text in which 
they are enumerated, Nilakanta adds; ‘Here also the order 
of succession is even the order of the text? but. by this 
he seems to intend no more than is stated in the Mit- 
` akshara, (Ch. ii, Sec. 5, pl. 2) vzz., that,‘ by reason of near 
affirity, the cognate kindred of the deceased himself are his 
successors in the first instance ; on failure of them, his father’s 
cognate kindred: or, if there be none, his mother’s cognate 
kindred.” If this passage had been brought to their Lordships’ 
notice they would not have relied upon the Vyavahara Mayukha 
or upon the opinion of Messrs. West and Buhlerin support of 
their view. 


Before. proceeding to consider the English Text writers 
referred to by the learned Judges’ we may state here that 
the recognition of Bandhus as heirs, marks a comparatively late 
stage in the development of Hindu Law. Manu does not recog- 
nize them as heirs at all. In Chapter, ÍX, § 185 to 187, 
Manu says :—“ The father shall take the wealth of the sonless son 
deceased ; or the brothers. To three, libations of water must be 
offered ed to three the pinda is given. The -fourth is the giver 
of them and the fifth has no concern. To the nearest amongst 
the sapzndas goes the wealth of the deceased. After them all, -4 
sakulya, the spiritual teacher or the pupil takes it.” No a 
is here made to the Bandhus. ‘The Sakulyas referred to in thé 
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above verses of Manu is explained by the author of the Vivada- 
ratnakara as meaning Samanodakas. Again the term Bandhu 
occurring in Vishnu is explained to mean Sapinda and not 
the Bandhu of Vajuavalkya as explained by the author of the Mi- 
takshara. Vishnu says: ‘The wealth of a man dying without 
male issue goes to his wife; in default of her, to his daughter ; 
in default of the daughter, to the father ; in default of the father, 
to the mother; in default of the mother, to the brother ; in 
default of the brother, to the brothet’s son; in default of the 
brother's sons, to the Bandhus; in default of the bandhus, to the 
Sakulyas ; in default of them to the fellow-student; in default 
of him, to the King, except the wealthiof a Brahinin”—Vishnu 
XVIl-4-13. The author of the Vivadaratnakara says that 
Misra explains Bandhus in this text of Vishnu as meaning 
‘ Sapindas,’ and Sakulyas as meaning ‘men of the same gotra’. 
When Bandhus began to be admitted they were apparently 
admitted slowly and cautiously. Apararka, a commentator 
on Yajnawalkya Smriti, only mentions the Atma Bandhus as 
entitled to the succession. The Pitri and Matri Bandhus are not 
mentioned by him. Hence when all were admitted, the view 
might have prevailed that only the persons mentioned and not 
any others, were entitled to take. See the discussion on this sub- 
ject by Mr. GHOSE in his book on Hindu Law, pp.183 to 194 (and 
Edn.) where that author says that even Vajnavalkya understood 
by the term bandhus only agnates as understood by Vishnu. 
Coming to the present discussion we may, however, state that 
the author of the Madana Parijata seems to support the view 
taken by the learned judges. “In the absence of gotrajas, Bandhus 
take the wealth. Bandhusare of three kinds, vz. Atma Bandhus, 
Pitri Bandhus, and Matri Bandhus; as is laid down by Vriddha 
Satatapa. The sons of one’s father’s sister, the sons of one’s 
mother’s sister, and the sons of one’s mother’s brother are known 
as one’s Atma Bandhus. The sons of one’s father’s father’s sister, 
the sons of one’s father’s mother’s sister and the sons of one’s 
father’s mother’s brother are known as one’s Pitri Bandhus, The 
sons.of one’s mother’s father’s sister, the sons of one’s mother’s 
mother’s sister and the sons of one’s mother’s mother’s brother are 
known as one’s Matri Bandhus’, In this case also, according to the 
order of enumeration, the Atma Bandhus get the wealth first? 
2 
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because of their nearness of relation. ‘Similarly in default of them 
the Pitri Bandhus, and likewise in default of the Pitri Bandhus the 
Matri Bandhus. This is the order.” This passage of the Ma- 
dana Parijata more. nearly supports the position taken up in 
this case by the learned Judges than either of the passages in the 
Smriti Chandrika orVyavahara Mayukha relied upon by them. 
Even this passage, however, is open to the construction we have 
already pointed out, vzz., that the order mentioned or enumerated is 
the order as to the classes of Bandhus. However this may be, Vig- 
naneshwara, the author of the Mitakshara, has always taken a more 
liberal and sensible view with regard to many of these matters. 
According to him, whoever may be comprised among the class 
of Bandhus who have been described by him as kinsmen sprung 
from a different family, but having particles of the same body 
(Ch. 2, S.5, Pl. 3) will be entitled to take in default of the gotrajas. 
Among these the Atma Bandhus are entitled to take in the first 
instance; in their default the Pitribandhus and in default. of these, 
the Matribandhus. This is the order stated in the text variously - 
ascribed to Vriddha Satatapa, Vriddha Manu and Baudhayana, and 
accepted by the author of the Mitakshara. Theorder of preference 
among Atma Bhandus zater sé, the Pitri Bandhus zzfer se and the 
M&tri-Bandhus zxéer se is left by the author of the Mitakshara to be 
inferred from the various general principles stated by him when 
describing the order of succession among the gotrajas and the 
various other persons named in the leading text of Yajnavalkya 
which he comments upon. An exactly similar view has beentaken 
by the author of the Vyavahara Madhaviya which is also one of the 
leading authoritiesinthis Presidency. ‘Three classes of Bandhus 
ate indicated by Baudhayana: ‘The sons of one’s father’s 
sister, the sons of one’s mother’s sister and the sons of one’s 
maternal uncle should be known as one’s Atma Ban- 
dhavas. The sons of one’s father’s father’s sister, the sons of 
one’s father’s mother’s sisterand the sons of one’s father’s 
maternal uncle should be known as one’s Pitri Band- 
havas. The sons of one’s mother’s father’s sister, the sons 
of one’s mothers mother’s sister and the sons of one’s mother’s 
maternal uncle should be known as one’s M&tri Bhandhavas’. 
Even among Bandhus he alone who is nearest takes the wealth 
first. Hence alone Brihasphati-says; ‘Where there are many 
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gnatis, Sakulyas and Bandhus, he who is. nearest among them 
takes the wealth of the sonless deceased.’ ”? See also Dr. Burnell’s 
translation, p.29. Here it will be observed that the author states 
that even amongst Bandhus he alone who is the nearest takes the 
wealth first. If the nearest is the person named in the text, or if 
the order in which the persons are enumerated shews the order 
of nearness, the author would have found no difficulty in saying 
so. It is because the author finds that the order is not the order 
of nearness that he states a general principle, vzz.ą the nearer 
among them takes first; and the nearness has to be found out 
according tothe principles laid down in other places. Manus 
text (Ch. IX, § 187) is relied upon both by Vijnaneswara and by 
the author of the Parasaramadhaviya as laying down the princi- 
ple to be followed. We think this passage of Parasaramadhaviya 
is conclusive upon the question and shows that the order in which 
the persons are enumerated in the text is not the order in which 
they are entitled to take. 

The Viramitrodaya which according to the authority of 
the Judicial Committee in Gzrdhart Lal Roy v. The Bengal 
Government? is also one of the leading authorities in the 
Mitakshara School of Law is substantially to the same effect 
as the Parasaramadhaviya. “On failure of the Samanodakas 
the bandhus are heirs. Bandhus are of three descriptions: 
the Bandhus of a man himself, the Bandhus of the father, and 
the Bandhus of the mother. Tothis effect is the Smriti cited 

* ia z . Here also the order is that by 
reason of greater propinquity, first one’s own Bandhus, after 
them the father’s bandhus, and after them the mother’s bandhus.” 

Before leaving this branch of the argument we have to refer to 
a passage in the Vivådachintâmani, one of the leading authorities 
ot the Mithila School, a subdivision of the Mitakshara School. 
The author of the Vivadachintamani says: ‘ On default of 
Sagotras Bandhus succeed, according to the text of Yajna- 
valkya. Bandhus are of three kinds, vzz., one’s own Bandhus, 
father’s Bandhus and mother’s Bandhus.” After citing the 
text which deals with the nine Bandhus arranged in three classes 
che states: “These are entitled to succeed in their order, 

` Balarupa is to the same effect.” If this had stood alone 
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it could at most be like the passage in the Smriti Chandrika 
or the passages in the Vyavahara Mayukha which, according 
to our Construction, refer only to the order as to the three 
‘classes, or which at any rate are of doubtful construction. But 
the matter does not end there so far as the Vivadachintamani is 
concerned. ‘The author has given a summary of what has been 
said by him before, ¢.e.. as to the order of persons entitled to 
succeed. After mentioning the son, &c., down to the remote 
Sapindas he states: “In their-default the near Sakulyas; in their 
default the distant Sakulyas; in their default the maternal uncle, 
&c.” That is certainly not accepting the order of preference of 
the persons enumerated in the text. Provanar coomar Tagore in 
his translation given a curious order of succession. He places first 
the 3 Pitri Bandhus successively and then the 3 Matri Bandhus. 
The 3 Atma Bandhus an placed last to take simultaneously. 

Summing up the result of our discussion as to the opinions 
of the Digest writers we find that the Vyavahara Mayuka does not 
support the view of the learned Judges in the light of the decision 
of. the Bombay High Court in Mohan Das v. Krishnabhat.* The 
Sarasvati Vilasa, the Viramitrodaya, the Mitakshara and even the 
Smriti Chandrika are, at any rate, inconclusive upon the ques- 
tion; they only accept the order as to the three different classes 
of Bandhus. The Madana Parijata which has not been referred - 
to in the judgment, and which has not been regarded up till 
now as any authoritative work, may, upon the most favourable 
construction, be said to lean in favor of the view taken by the 
learned Judges, but as against this, and apart from its doubtful 
authority, we have the Parasaramadhaviya which certainly does 
not accept the view taken by the learned judges. In our opi- 
nion the Sarasvati Vilasa is equally conclusive with the Mitak- 
shara in accepting only the order as to classes. And, as already 
pointed out, there is a strange inconsistency in the learned judges 
stating that the author of the Sarasvati Vilasa does not refer to 
the order as to the persons enumerated and relying at the same 
time upon him as an authority in favor of their view. 

As regards the English Text writers, reliance is placed upon 
Messrs. West and BUHLER and MANDLIK. The former writers, 
aout state in the introduction to Book I at p. 134 that “ they 
1. (1881) ILR. 5 B597, — 
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(the nine specified Bandhus) apparently succeed in the order 
in which they have been enumerated,” but this is not con- 
sistent with their remarks in Book I, Chap. 2, S. 15. At 
p. 488 they say: ‘The enumeration may perhaps be in- 
tended to mark merely the extreme terms of the Sapinda- 
relationship, the connection on one side or both being es- 
tablished through ‘a mother, and extending only to four 
steps between the persons regarded as Bandhus.” Again, at 
P. 491, the learned authors state: ‘It would seem, however, that 
the nine Bandhus mentioned in the law books ought to be 
placed first, if effect is to be given to the principle of the Mayukha 
that ‘ incidental persons are placed last.’ Amongst the other 
Sapindas ‘ nearness to the deceased ’ ought, as the Sastris also 
seem to indicate, tobe the principle regulating the succession. 
In the case of Mohan Das v. Krishnabat* it was held that this 
latter principle must prevail over the rule as to incidental persons 
even amongst Bandhus, and that a mother’s sisters son was ex- 
cluded by maternal uncles of the propositus. Reference is made 
to Amrit Kumari Debi v. Lakhinarayan® as well as to Girdhard 
Lal Roy’s ease, and it may probably be considered as now finally’ 
settled that the mention of the Bandhus in the rule is not ex- 
haustive, and does not give precedence to any one enumerated over 
others nearer to the propositus tn the same line of connexton.” 
The last passage shews that in the opinion of the authors 
the cases would seem to point out that the order stated in the 
text is not the order of precedence. Of course the authors might 
` as well have said that, so far at any rate as regards the persons rmen- 
tioned, the order in the text should be observed, but this reservation 
they donot make. At any rate we must take it that the 
authors only state their opinion, ifany, with much hesitation as 
observed by the Bombay High Court in Mohan Das v. Krishna 
Bhai’. It may be observed that in prior editions of Messrs. WEST 
& BUHLER że. in the editions prior to the decision of the Bom bay 
High Court in Mohan Das v. Krishna Bhat’, the learned authors 
were more positive in their remark in Book I, Ch.II, 5.15, dealing 
with Bandhus, but after this decision they changed their opinion ; 
but by a curious oversight, very common to most authors, they did 
not change their language in the previous portion of their book. 


1, (1881) LL.B, 5 B. 597. 7 2. (1868) 2 Beng. L.R. 28, 
3. (1868) 12 M. LA, 448. 
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The next writer that is relied upon is the late Rao Sahib 
MANDLIK. His note appearsin the translation of the Mayuka, 
Ch, 4, S. 8, Pl. 22. But’ as already stated with reference to 
Messrs. WEST & BUHLER, the Bombay High Court holds that this 
construction cannot be adopted and that the order referred 
to by Nilakanta Bhatta is the order as to classes. Apparently 
this note isa translation of the note in Sanskrit appearing 
at p. 54, where the corresponding Sanskrit of the Mayukha 
Ch, 4, S. 8, Pl. 22, is given. It is there said aaraa TATA 
satan ARARA | agetaisisareaaanc af 
ara ll. This only reads that “even as among intermediate (or 
intervening) Bandhus the order conformable to the text alone 
should be understood owing to the reasoning (or rule or argument) 
that even slight distinction or peculiarity makes the determination, 
t.e., (the rule that very little preponderance turns the scale if other 
things are nearly equal).” The authorship of the above passage 
does not appear and little weight can therefore be placed upon the 
note. Apart from this the argument (or reasoning) itself indi- 
cates that it is very inconclusive and that it can be adopted only 
` when there is nothing else indicated. It cannot be said to apply 
where there is a principle well recognized, o?z., thatthe nearer ex- 
cludes the more remote. 

Besides these two writers it may be stated that thereis another 
writer who supports the view taken by the learned Judges in this 
case. SHYAMACHARAN SIRKAR in his Vyavastha Chandrika, 
Vol. I, S. 7, v. 170, states: “ These (cognates) inherit according 
to the order of their proximity. Thats to say, first the decea- 
sed’s own dandhus, in their default, his father’s dandhus, and 
failing them, his mother’s bandhus, take the inheritance.” But 
lower “down he states: It appears that bandhus of each kind 
do not inherit all simultaneously, but one after the other as 
enumerated in the text. Hence among one’s own bandhus 
his father’s sister’s son succeeds in the first instance, next his 
mother’s sister’s son, and then his maternal uncle’s son. His 
father’s bandhus too succeed inthe same order, and so do his 
mothers bandhus.” For this position he relies upon the pas- 
sages in the Smritichanartke, the Vyavahara Mayukha and the 
Vivada Chintamant already cited, and we have already shewn 
that these passages do not support this position. 

As against these we have the authority of Mr. Mayne in the 
passage in S. 579 cited by the learned Judges and i in the 
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table at p. 763. He places the maternal uncle’s son first and 
then the maternal aunt’s son. We do not refer to the two 
writers SARVADHICARI and BHATTACHARI as their interpreta- 
tion or rather misinterpretation of VRIDDA SATATAPA’S text can 
hardly be supported and in fact has been completely dissented 
from both by the Madras High Court and the Judicial Committee 
in Muthusawm? v. Muthukumaraswamt.? 

The last reason relied upon by the learned Judges is that based 
upon JAIMINI’s Nyaya Mala, Chap. v., Adhikarana 4. It may 
be useful to point out that with reference to sacrificial law it is 
very necessary to consider the order in which things and acts 
have to be done, and the rules propounded in the Mimamsa upon 
this matter have been applied in the civil law. When the 
question arises with reference to the orderof succession various 
rules are laid down and of these we need consider only three : 
(1) Where the order of succession is declared by express Srutis ; 
here there can be no difficulty. The order mentioned in the Sruti 
should be followed. This is called Srutikrama. (2) Where no such 
express order is declared by the Sruti the order in some cases is 
determined by the sense of the passage. This is called Arthakrama, 
(3) The order is sometimes indicated by the order in which texts 
appear. ‘This is called Patakrama. The question whether this 
last is the order to be applied will depend upon various circum- 
stances.It cannot be taken asa general rule that theorder in which 
the persons are named in the Smriti is the order in which they 
are entitled to take. If inthe Sruti or Smriti persons are enume- 
tated for a different purpose and this text of the Srutior Smriti 
is cited by the writer of a Digest for a different purpose, it cannot 
be supposed that the author of the Digest also has that order 
in view unless it so appears from the context. As we have 
already shewn the author of the Mitakshara, in citing the 
text of Vriddha Satatapa unde: discussion, clearly indicates that 
he accepts only the order as to classes mentioned in that text and 
not the order among the persons comprised in each class. Again 
it is only when the Arthakrama fails that resort can be had, if at 
all, to the Patakrama. 


We have already shown that, taking the sense of the passage 
in the Mitakshara in which this text is cited, Vignaneswara 
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accepts only the order of classes mentioned in the text, and leaves 
the question of preference among the persons in the class to be 
determined by the principle of nearness of consanguinity stated 
by him when dealing with the succession of parents, brothers and 
gotrajas. Again, there is a distinct indication in the Madhaviya 
that the P&atakrama is not'to be applied. The author relies upon 
a text of Brihaspati as to the order of nearness and thus rejects 
the order which may be inferred from Patakrama. 

Lastly we.think the learned Judges have somewhat mis- 
understood, or at any rate misapplied, the rule embodied in the 
Principle of PAtakrama. The rule as to PAtakrama is not appli- 
cable when the words occur in the same sentence (or vachana). 
It is upon this principle that JmmuTaVAHANA declares that the 
text of Manu—‘‘ When the mother is dead, let all the uterine 
brothers andthe uterine: sisters equally divide the maternal ` 
estate’—should be construed as giving the mother’s property to 
the brothers and: sisters simultaneously and not one after the 
other. Here, there are three distinct verses (or vachanas) dealing 
with the three classes and, therefore, the author of the Mitakshara 
was tight in accepting only the order as to classes although he 
does not say that he arrives at that construction by the rule of - 
Påtakrama. Further where the term @ (and) occurs, the rule of 
Patakrama can have no application. If it be said that upon this 
view the inference will be that the persons named will take 
simultaneously we may say that this inference, if any, is nega- 
tived by,the text of Manu cited and relied upon by the ‘author of 
the Mitakshara that the nearer excludes the more remote. 

Again, it may be stated that the P&takrama cannot be 
accepted as it will be coutrary to the text of Manu, Ch. ix, 187, 
which gives the inheritance to the mearest Sapinda and this text 
of Manu is relied upon by the author of the Mitakshara and by 
other writers who are authorities in the Mitakshara School as 
a principle to be observed in the order of succession. Further, 
where there are a number of contradictory texts they must only 
be understood to indicate the right of the persons stated in 
them to succésd and not the orderof succession (see the expla- 
nation in the Parasaramadhaviya when discussing the paternal 
grandmother’s right to succeed). Here we have seen that accord- 
ing to some, Bandhus as understood by Yajnavalkaya were not 
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entitled at all and according to Apararka only the Atma Bandhus 
were entitled: Hence the text of Vriddha Satatapa should be taken 
‘as giving the persons a right to succeed and not as giving the 
order of succession. 

So, if the rule as to the order of text, vtzi, Patakrama, be ob- 
- sefved as to these verses or texts, we have only the order as to 
Ciasses, v22., that among the Bandhus the Atma Bandhus of 
‘whom three are named take first, on their default, the Pitribandhus 
of whom also three are named take next; and lastly iù default 
of the Pitribandhus, the Matribandhus. Thus we see that 
the reasoning based upon Jarminy’s text does not support the 
view taken by the learned Judges. Further, such rule can have 
no application where the author of the Mitakshara adopted only 
the order as toclasses as mentioned in the text and says nothing 
about the order among the persons ineach class. The principle 
expressto untas exclusto alterius is equally applicable to Hindu 
Jurisprudence. > . 
, Before leaving thiŝ`sibject we have to refer to a few of 
the cases referred to by the learned Judges. We think that 
the question of preference raised in this case should be decided 
with reference to the principle that as between the bandhus of 
the same category and of the same degree, regard should be had to 
the preponderating influence in the Hindu system of law of 
relationship through males as a circumstance indicating prefer- 
euce and that, therefore, a person who has to trace his relationship 
tothe common ancestor through two females will be postponed to 
one tracing his relationship through one female only—a principle 
left undecided by the Migh Court of Madras in Krishna Atyan- 
gar v. Venkatarama Atyer,’ but affirmed in Zerumatlachar v. 
Andalamma.? The learned Judges of the Division Bench did 
not give effect in this case to this principle on the ground 
that the principle itself was-subject “ to other considerations 
being equal” and that according to them “the other considera - 
tions were not equal” because of the authority of the Smriti Chan- 
drika, the Sarasvati Vilasa and the Vyavahara Mayukha. We have 
already shewn that the Sarasvati Vilasa does not support theJudges 
and is exactly similar to the Mitakshara. We have also shewn that 
the Vyavahara Mayukha does not support the Judges and that the 
Bombay High Court in Mokan Das v, Krishen Bais have taken a 
different view of the passage of Mayukha. As regards the Smiriti 
Chandrika we think that it does not advance the matter much and 
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that the aisthion: ant have intended to have said more than the 
order, as :to classes. In the absence of the original, however, 
we cannot be assertive, but even if the author of the Smriti 
Chandrika be taken to lave said it expressly that the order as to 
` the persons enumerated.in the text should be observed, we think 
` that sucha view conflicts with the Mitakshara and -the other 
authorities governing the Mitakshara School, and in the case of 
such a conflict there has been a uniform course of decisions in this 
Presidency that the authority of the Mitakshara prevails over that 
of the Smriti Chandtika—see Raju Gramany v. Ammani Ammal.? 
If the rule as to spiritual benefit has to be applied in deciding 
questions of preference (notwithstanding-that the Mitakshara may 
not strictly justify this rule) as it ought to beif the decisions enun- 
ciating this rule even as regards the Mitakshara School cannot 
be got over now, we have another principleindicated for Pelee 
the mother’s brother’s son to the mother’s sister’s son. . 
‘Now that the -enumeration of Bandhusin-the text is held 
to be illustrative. and not exhaustive we think it illogical .and 
unreasonable to hold that the -order of succession among bau- 
dhus should be in the order enumerated'in the text... It is more 
‘logical, if the enumeratiou is said not to be .exhaustive, to hold 
that the order of succession among the-entimerated and the unenu- 
-merated Bandhus should be in accordance with the-principles 
‘recognized by the Mitakshara elsewhere and. it is not consistent 
-with sound principles of construction to accept the order stated 
in the text as regards the- persons: specified. in’ spite of its 
-being held ‘that there are ‘other: persons comprised in each .class 
Of-course, as. Lord Halsbury has said, law.is not always logical, 
‘but notwithstanding Lord Hadsbury’s. statement Judges reason 
‘logically and-apply principles logically unless they are constrain- 
ed to-uphold principles well settled-otherwise. We think there 
is much force in the-observation of the learned Judges-of the Bom- 
- bay High Court in Mohan; Das v. Krishna Bat? that “ when it is 
once admitted that the list of -Bandhus given in the text is not.ex- 
: haustive, and that certain other relatives take before some of those 
specified in the list, there is no other’ logical conclusion except 
that the relative who, as nearest of kin, is capable. of conferring 
;, the ‘greatest spiritual, :beyefit on the soul of the deceased, must in 
ı all cases: be preferred to more: remote Bandhus.” ., This. view is 
supported by the opinion of the Judicial Committee i in.acase ana- 
logous or akin to the matter-on-hand. (Bai Kesserbai v. Hunsraj 
Maraji)?: Thé quėstion “there was' as fo the “construction 
1. (1906) LLB, 29 M, 368, 2 (1881) LLR.5B. 597. (3) (1906) LL R.30B.421, 
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of the text of Brihaspati declaring the succession to women’s 
property. Theit Lordships held that the context in which the 
` text? occurred did not appear, that the: enumeration in‘the text 
was’ obviously ‘not exhaustive, and that the order of -succession 
was ‘not indicated in the text. -> i 


CRITICAL . NOTE, 


‘Recovery of Money -Paid in repeii of-a Transfer 
i ` that fails for Want oř Registration. 


[Ai rdesir Bejonji Surti v. Syed Sirdar Ali K han.) 
(ILL.R. 33 B. 6i0.) 


` Itis difficult to follow some of the observations in this 
case. For the present purpose the facts may be briefly stated. 
A person gets into possession of certain premises under a lease 
‘that i isinvalid for want of registration. The agreément to lease ` 
is also unregistered. Under the terms of the “lease the tenant 
deposits with the lessor a sum of. money by way of security for 
‘the due performance of the conditions of the lease. Long be- 
„fore the expiry of the term fixed, the lessor re-enters for an 
alleged breach, and the tenant, denying that he is guilty of any 
breach, claims refund of the deposit. The lease being invalid 
(for want of registration) can ithe lessee recover the amount of 
the deposit ? 


The learned Judges rightly hold that the lease, though un- 
registered, may ‘be putin evidence for a collateral purpose,’ t. e. 
for.the purpose of proving ‘a money debt arising from the con- 
duct of the parties.” That on the facts above set out, a claim 
‘in the nature of a debt’ arises, they hold, on the principle of 
Pulbrook v. Lawes?. And then they refer to the rule of estoppel 
as laid down in Cornish v. Abington,” thatif from one’s conduct 
(whatever his intention may be) another reasonably infers the 
existence ofan agreement and acts upon such inference, the 
. former cannot afterwards gainsay such inference, 


With all respect we venture to doubt the application of the 
last mentioned principle to the facts before the Court. The 
effect of applying the rule of estoppel would be that; as against 
the party estopped, the Court must hold that there 4 is a valid 
lease and give effect toit-for all purposes and not merely to 
emply a debt, ‘This, in fact, is the principle that underlies the 


1. (1876) 1 Q.B.D. 284, 2. (1869) 4 H. & N. 649, 
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English rule as to the effect of part performance. (See Caton v. 
Caton >; Maddison v. Alderson?) But the preponderance of 
authority in this country is in favour of the view that no such 
principle could prevail as against the positive provisions of the. 
Statute Law. The Transfer of Property Act is more stringent 
than the Registration Act or the Statute of Frauds. No-compli- 
ance with its provisions has been held not merely to exclude 
proof of but to invalidate the transaction ; and the lawof estoppel 
cannot be allowed to frustrate the avowed policy of the Legis- 
lature. (See Kurrz Veera Reddi v. Kurri Bapireddi?.) 


The principle of Pudbrook v. Lawes* is based not on the 
rule of estoppel but on the doctrine of unjust enrichment (see 
KEENER on Quast-Contracts, pp. 278-9). 


Another aspect of the case put forward in support of the 
claim was that, the lease being void, the lessee was entitled to 
recover the deposit, under S. 65 of the Contract Act, and re- 
liance was placed on Casson v. Roberts. Having regard to the 
fact that the contract had, nevertheless, been.given effect to, 
and the plaintiff had enjoyed some benefit under it, it is doubt- 
ful whether the claim on the basis òf a ‘failure of consideration? 
could be sustained (see KEENER, p.305). And it is also difficult 
to bring the case strictly within the language of S. 65 of the 
Contract Act, But the learned Judges answer the contention 
in a different way. They adopt the view of Mr. Curry (in 
his book on Contracts) that ‘the mere fact of one party having 
paid money to another under a contract which he cannot en- 
force against the latter because of its non-compliance with the 
provisions of the Statute of Frauds, will not entitle the party 
who has paid such money to recover the same as on a failure of 
consideration ; for in such a case the contract is not void but 
there is merely a deficiency in the evidence thereof.’ 


With reference to this statement of Mr. Currty it has to be 
said that the judgment in Sweet v. Lee*, which is cited in sup- 
port of it, is so laconic that it is difficult.to discover the basis of 
the decision. In the argument several suggéstions were made 
on both sides, and, having regard to the remarks of. the Judges 
in the course of the argument, it would rather seem that the 
basis of the, decision was that the plaintiff, having voluntarily 
made the payment with knowledge of the nature of the memo- 








1. (1866) L.R. 1 Ch, at p. 148. 2. (1883) L.R. 8 A.C. at p. 477. 
3. (1904) LL.B. 29 M. 836, 4. (1876) 1 Q. B. D. 284. ° 
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randum embodying the contract—which was held insufficient 
to satisfy the Statute of Frauds—was merely the victim of 
ignorance of Jaw and was not entitled to recover. (Cf. Thomas v» 
Brown? which is treated in HALSBURY’S Laws of England, 
_ Vol. VII, Art. 789, as similar to Sweet v. Lee;? see also LEAKE on 
Contracts, p. 62.) The principle underlying this class of cases 1s 
thus explained in an American case :—" The money was volun- 
tarily paid by the plaintiff upon a promise made by the defendant. 
The former knew at the time he could not oblige the latter to per- 
form, but which promise he nevertheless agreed to accept as a 
sufficient consideration for the money. The money was not 
received by the defendant asa loan butas a payment. It was not 
received for the plaintiff's use and as Jong as the defendant ts willing 
to do what he agreed to do in consideration of the payment, the Court 
will not presume any promise to repay it, but will leave the 
parties to stand where they voluntarily placed themselves.” 
(Collier vw, Coates. Cf. KEENER, pp. 232 et seg.) In Smrra’s 
Leading Cases (Tenth Eda., Vol. I, p. 301) Sweet v. Lee? and 
Thomas v. Brown* are regarded as cases in which oral evidence 
was admitted to show that the ‘ payments made to the defendant 
were not made without consideration. And in the passage in HALS- 
BURY’S Laws of England (above referred to) a distinction is drawn, 
in connection with such cases, between a claim ‘for money paid 
at the defendant’s request? and that based ‘upon a failure of 
consideration.’ Cf. Knowlman v. Bluett * and Mc Gregor v. Mc 
Gregor.® It is true that a contract unenforceable on account 
of the Statute of Frauds is nevertheless ‘an existing contract? 
and is not void altogether (Britain v. Rossiter"), but if on the 
strength of the Statute the defendant repudiates the contract 
(which was not the case in Sweet v. Lee? or Thomas v. Brown’) it 
is difficult to see why plaintiff. should not recover money paid 
by him under the contract, at any rate in cases in which he has 
had no benefit whatever from it. (See LEAKE on Contracts, p.199 ; 
KEENER, p. 277 ef seg; Gosbell v. Archer"; Casson v. Roberts.*) 
The doubt thrown on Casson v. Roberts® in Thomas v. Brown", 
relates evidently to the denial in the former case of any distinc- 
tion between non-performance of the contract on account of the 
plaintiff being in default and the non-performance resulting 
from the default of the defendant. 
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7. (1835) 2 A, and E. 500. 8. (1862) 31 Bear. 613, 
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-But whatever the effect of ‘non-compliance with the cae 
of Frauds may be, we ‘find it difficult to believe that the learned 
Judges of the Bombay. High.Coart, could have intended’ to 
hold the principle quoted from, MR. 'CHIIY’S book’ to’ bë appli- 
cable generally to eee ‘of. transactioris “which ` ate itivalid’ for, 
non- compliance with the’ provisions of the Transfer of Property 
Act. For the moment they would seem to have lost sight’ of 
the difference between the effect ‘of noti-com pliance with the for- 
mal requirements of the Statute of Frauds and that of non-com- 
pliance with those of the ‘Transfer of Property ‘Act. `The deci- 
sion of the Full Bench of the Madras High Court “in Kurri 
Veera Reddiy. Kurri Bapireddi’. isa good illustration. of ‘the 
distinction. Ifin return “for the money paid by him, a, vendee 
or lessee gets no interest or "roghi. whatever because the document 
executed in. his ‘favour is not registered as’ required by law, it 
seems to us to be as good a case of ‘ failure of colisideration ' ‘as 
any other. 


v 


If the matter rested only on the provisions of ie Revistas 
tion Act, it may be said that it amounts only to an exclusion of 
evidence, that the executant is under no obligation ‘(express 
or implied) to get the document registered (cf: Gooroo .Pershad 
Roy y. Roy Dhunput Singh?) and that if the -claimant does 
‘dot avail: himself of the procedure prescribed by, the Act 
to get the document registered he has only himself -to thank. 
Cf. Venkatasami v. Kristayya.* But where the Transfer of Pro- 
perty Act prescribes a registered document as.a condition prece- 
dent for a valid transfer, there is an implied obligation on the 
transferor to do everything necessaryto give his transferee a good 
title and if the former fails or refuses to do so the latter may 
well claim to treat.it either as a breach of contract or, (where 
the contract, whether vozd@ or not, is unenforceable) as a failure 
of consideration. The distinction above suggested seems to be 
borne out by the explanation given in London Founders Assocta- 
tron, Lid. v. Clarke* of the decision in Welkinson v, Lloyd® . 





NOTES OF INDIAN CASES. ` 


Mata Din v. Gaya Din.:—I. L. R. 31 A. 549.—A minor 
son was added as a party toa suit against the father in respect 
of a personal debt due by the latter. But (as assumed by the 








1. (1904) I.L.R. 29 M. 336. 2. (1870) 14 W. R. 20, 
3. (1893) I. L. R. 16 M. 341. 4, (1888) 20 Q. B. D, 576. 
5. 7 Q. B, 27. 
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Court) the minor was not properly represented in the suit and 
must therefore ` be taken. to have. not been a party toit. All 
, proceedings, including ‘those in execution, nevertheless ran in the 

“ name of both father and son and a stranger purchased the family 
` property in the execution sale. The purchaser subsequently 
brings a suit to recover possession of the properties purchased by 
“him. ‘Can the minor son in possession resist this claim without 
` showing that the father’s debt-in respect of which the execution 

_ sale took place was tainted with ` illegality or immorality? The 
` Jearned „Judges - of the Alldhabad High Court say, no. We are 
not sure that in the combination of circumstances found in this 

i case, the question of thé son’s tight to impeach the execution 
' sale is só ‘easily answered. 


a Taking it, fot che present, that even as against a stranger 
purchasing į in ‘the execution salc the son, if not made a party to 
„the shit, is entitled to relief, in case. he shows that the debt of 

" the, ‘father i in. respect of which the execution sale took place was 

‘illegal’ or. ‘immoral’ (see Mayné, Ss. 323, 324) is there no differ- 
ence in result between cases in which the son is not joined at all 
, and those in which the creditor has in fact joined him but the 
joinder i isin law ineffectual? While itis not the law that the 
son's interest will not pass unless he is made a patty to the suit, 
“the: ‘Judicial Committee’recognise that in determining the extent 
of the operation of the sale, the presence or absence of the son 

` où the. record is a material, element, And this should be so, for 
“two reasons, vtz. it will be an indication as to whether or not the 
‘father i is sued in ‘his representative capacity and it will also throw 
light on the question, „what it is that the creditor is putting up 
for, sale. Where the son is not joined at all, the question 

“arises whether the sale covered only the z#ferest of the father or 

all the interest that he could lawfully dispose of to discharge his 
‘debt and from the circumstances in evidence in each case the 
_ Court’ has to decide, the point, But where the son is as a matter 
” of fact joined, is that not an indication that the suit is meant to 

“include the cause of action which the creditor has against the 

son also and in respect of the execution-sale in such cases, is it 

. not ‘the proper presumption that itis in execution of the decree on 
“this cause of action and not of the decree against the father that 
the son’s interest is cwéended tobe sold? The case of Szvasamz 
_ Chetti v. Sevugan Chetti , though it is not a case of a father, bears 
' some e analogy. "The fact that 2 daw the joinder is ineffectual for 





1. 1901 I. L. R. 25 M. 389. 
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want of proper representation can make no difference as to the 
intention of the parties and it is this latter that must be looked 
to in deciding the extent of the operation of the sale. The effect 
of the non-representation of the son, of course, is that the decree 
as against him and the proceedings in execution thereof are in- 
valid and nothing will pass under them to the purchaser. 


Akbar Khan v. Muhammad Ali Khan:—IL,R.31 A. 
610.—Where a Court rejects an application for review on the 
erroneous view that it has no jurisdiction to entertain it, is the 
order of rejection opento revision? Sec. 629 of Act XIV of 
1882 provides that an order rejecting an application for review 
shali be final. The question turns on the words ‘ reject’ and 
‘final.’ Whether “ final” only means ‘ non-appealable’ or not open 
to question even by way of revision, Banerji J. does not decide. 


This doubt has now been removed by the Legislature pro- 
viding in 0.47, r. 7, of the new Code that the order of rejection 
‘shall not be appealable’ (not ‘ final’). [Cf, also the difference in 
language between S., 104, Cl. (2), of the New Code and the last 
clause of S. 588 of the Old Code]. The learned Judge, however, 
interferes in revision on the ground that the dismissal in’ this 
case of the application for review was nota ‘rejection’ within 
the meaning of S. 620, reading that section in the light of S. 626. 


Bhagwan Sahai v. Narsingh Sahai—I.L.R. 31 A. 
612.—This case inits different stages discloses a remarkable 
diversity of judicial opinion. It was ultimately decided on Letters 
Patent Appeal that the agreement in question amounted to the 
creation of an easement and that it nevertheless did not require 
registration. On the question of the necessity for registration, 
in the case of such a document, Messrs. MICHELL and- PEACOCK (in 
their books on the Law of Easements) take different views. Baner- 
jt and Tudbail JJ. agree with Mr. Peacock whose view is also 
supported by the opinion of Dr. Warr.ey STOKES. The question 
turns mainly on the applicability of S. 54 of the Transfer of 
Property Act to the case. We think that the distinction drawn 
in the case between the ‘creation’ of an easement and the 
‘transfer’ of an easement is well-founded and thatthe ‘creation 
of an easement’? is not a ‘transfer of ownership’ within the 
` meaning of S. 54. An easement is no doubt asus tn re alieno 
solo, but it is merely a vesérzctzon on and not the transfer of the 
servient owner’s rights of enjoyment. 


Bai Moolbai v. Chunilal Pitamber.—LL.R. 33 B. 
630.—In this case Russell J. holds that’ before proceedings for 
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committal can þe taken against a person for disobedience of an 
order of Court, it must be shown that the order has been person- 
ally served on such person as also the notice to’ commit. This 
is a wholesome rule, though the authorities referred to by the 
learned Judge do not seem to bear closely on the point. The 
particular act in tespect of which proceedings were taken in the 
case does not seem to fall within the category known as ‘Criminal’ 
in the law of contempt (See HALSBURYS Law of England, 
Vol. 7, Art. 603, O'Shea v. O'Shea. cf. Art. 638) and cases like 
In ve Pollard? and in In re Vallabhdas? do not quite apply. 
Relying on Gordon v. Gordon‘ the learned Judge also holds that 
` the pendency of an appeal against the order disobeyed (except 
. it be on the ground of want of jurisdiction) will not stay the 
hands of the Court in taking proceedings for contempt. 

Dagdu Valad Sakharam Kumbi v. Totaram Valad 
' Narayan Kumbi.—I. L. R. 33 B. 658.—This case well illus- 
trates the distressing uncertainty that often besets a suitor in 
choosing the forum he is to resort to or in determining the 
amount of court-fee that he has to pay. One Court directs him 
to another and the other Court directs him back to the original 
Court. Thank God that there was nota difference of opi- 

nion in the High Court also—which was not at all unlikely, 
having regard to precedents—and a consequent Letters Patent 
Appeal. 
- The decision turned on the construction of S. 7, Cl. IV (ő), 

_ of the Court Fees Act. Incoming to the conclusion that it does 
not apply to suits for partition the learned Judges rely on the use 
of the words ‘right to share’ and not ‘right to æ share? The 
attention of the learned Judges does not seem to have been 
directed to the cases discussing the meaning of similar language 
in Art. 127 of the Limitation Act. But whatever may be the 
true construction of that article of the Limitation Act we are by 
no means sure, as the learned Judges seem to feel, that suits for 
partition of joint family property fall under Cl. (v) and not 
under Cl. (iv) of S. 7 of the Court Fees Act. In laying stress on 
the fact that as a suit for ‘possession of Tand’ it is easily assess- 
able in money value (for the purposes of Cl. v) the learned Judges 
have ignored the true nature of a partition suit. It is not 
brought to recover possession of land—for every member of the 
joint family, at any rate where there is no excluszon, isin law 
deemed to be in possession of every item of the family-property 

1... (1890),15 P. D. 59. 2. (1868) L. R. 2 P. C. 106, 

B. (1908) LLR. 27 B 894, 4. L,R, 1904 T. 163, i 

4% ; 
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—but to substitute separate possession of a share for joint pos- 
session of the whole. And the basis of valuation for purposes of 
Court-fees is not the value of the physical thing involved in the 
suit, but the value of the ‘subject-matter. If Cl. (iv) (6) of 5.7 
is not to apply, tnere is more reason for falling back on Art. 17, 
Cl. (4) of the second schedule than for bringing the case under 
Cl. (v) of the section. For a somewhat lengthy discussion of this 
aspect of the question see Bidhata Royv. Ramcharttra Roy.* 





—a 


SUMMARY OF ENGLISH CASES. 


The King v. Fisher. [1910] 1 K. B. 149 [C. Cr. A.] 

Evidence—Admissibility of—Cheating—Evidence of other 
kinds of cheating—Quashing of conviction. 

In a criminal trial for cheating the complainant into part- 
ing with a pony and a cart by false pretences, evidence of other 
deceptions by the accused on others with regard to obtaining 
provender on two occasions, and a horse, on another, two of 
them before and one after the commission of this offence, was 
tendered, and the accused convicted by the Jury. Held, that 
such evidence ought not to have been admitted, and that though 
there was enough evidence, ifbelieved, to convict the accused of 
the present charge, yet inasmuch as the Jury might have been 
prejudiced by the irrelevant evidence, the conviction must be 
set aside. 

Per Curtam.—Evidence of other instances of the same kind 
of transaction is allowed inlaw, though that will go to prove the 
commission of other offences, in order to negative the sugges- 
tion of mistake or in order to show the existence of a systematic 
course of fraud. As the evidence tendered was not capable of 
proving that the prisoner had committed the particular fraud 
in question, but only suggested that he was ofa generally 


fraudulent disposition, it was inadmissible. 
[Compare S. 14 of the Indian Evidence Act.—Ep. ] 





Morris v. Carnarvon County Council, 
[r9r0] 1 K. B. 159. 

Negligence—Invitation to use premises—Dangerous condition 
of premises— Ltability—Transfer of rights and liabilities —Mean- 
ing of. 

The defendants in this case, vzz.,a School Committee, to 
whom the school and its building were handed over by virtue ofa 
1. (1907) 6 O,L,J. 651 s, ©, 12 C,W.N, 37, 
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statute by a School Board who were'till then managing, retained 
in the school building a heavy swing door unfit to be used by 
children without the aid oftadults. The plaintiff, a girl of seven, 
having entered the class room late, was ordered by the mistress 
to leave the room and was obliged, as no adult assisted her in 
opening the door, to open the door herself. Before she could 
get out, the heavy swing door swung back and crushed her 
finger. Held that the defendants were liabe for the injury to 
the plaintiffs fingers inasmuch as the child was ¢nvrzed to use 
the swing door. 


‘An owner of premises upon which he invites other per- 
sons to come must not allow the presence upon the premises 
of anything in the mature of a hidden or concealed source of 
danger or, what in cases of this description is commonly called, 
atrap. In order to determine whether the present case comes 
within that principle, one must have regard not only to the 
nature of the thing itself but also to the class of persons who 
an invited or compelled to use it, and must have regard to the 
knowledge, judgment and physical strength of those persons 
What the law considers a concealed danger is not confined to 
things hidden from the eye alone; it extends to things hidden 
from the appreciation of the person injured, hidden from the 
combination of eyesight and knowledge of the properties of the 
things which the eyesight observes * * A person whose 
premises are dangerous is-not only liable if he caused them to 
be so, but also if, having taken them over in a condition in 
which they amounted to a trap, he has omitted to remedy that 
condition.” 

Per Phillimore J.—It cannot be held that the statutory trans- 
fer of rights and ‘ liabilities of the old school board to the new 
school committee included the liability from a contingency of 
the dangerous door which led to no accident while it was under 
the former’s management, causing an accident subsequently to 
the transfer. 





Cope v. Sharpe. [1910] I K. B. 168. 
Trespass—$ustification—Firé—Act done to preserve property. 
The. defendant’s master had sporting rights in plaintiffs 

land which was covered with heather. The heather having 
caught fire in some place, and the defendant, thinking that the 
means adopted by the plaintiff to put out the fire were insuffi- 
cient, burnt, in order to keep his master’s game safe, some of the 
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heather in a manageable way in certain places with the inten- 
tion of making bare patches of ground -for preventing further 
extension of fire : 


Held that the defendant was entitled to protect his master’s 
. property, that for that purpose he was entitled to adopt all 
means which are necessary under the circumstances, and that 
his act was nota tort. 





In re Joseph Crosfield & Sons, Limited. 
In re California Fig Syrup Company. 
In re H. N. Brock & Co., Limited. 
[1910] Ch. 118 and [1910] 1 Ch. 130 (C.A.) 


Trade-mark—Registration—Laudatory epithet—Geographtcal 
name—Mis-spelt word—Trade-Marks Act, 1905 (5 Edw. VII, 
C. 15) S. 9, Sub-S. 5. 


In this case, the following principles were laid down as 
governing the registration of trade-marks under S. 9, Sub-Sec- 
tion 5, of the Trade-Marks Act which runs as follows: “A regis- 
trable trade-mark must contain or consist of * * (5) any 
other distinctive mark”, dzstinctive being defined as “adapted 
to distinguish the goods of the proprietor of the trade-mark from 
those of other pe1sons”—(i) Such words as “good,” “best”, “super- 
fine” are incapable of being distinctive or adapted as they cannot 
have a secondary meaning indicating only the goods of the appli- 
cant and therefore cannot be registered. (ii) An ordinary lauda- 
tory epithet, ¢. g., ‘ perfection ’ ought to be open to all the world 
and is incapable of registration though the applicant might, 
within a particular area, succeed in a passing-off action against 
atrader who used the epithet without sufficiently distinguishing 
his own goods from the goods of the applicant. However, if once 
registered, it cannot be removed after 7 years. (iii) Geographical, 
words, or combinations into which, by reason of long usage in 
connection with particular goods, geographical words enter 
such as “California Syurp of Figs,” might become dis- 
tinctive, and may be registered. (iv) A word not being 
an invented word, ought not to be put onthe register if the 
spelling is phonetic and sounds like a word which in its 
proper spelling could not be put on the register. On this 
ground, the word “ Orlivosla” was declared incapable of regis- 
tration. . 
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In re Mirlees’ Charity [1910] 1 Ch. 163. 


Scheme for charity settled by Court—Construstion—In the 
absence of specific words to the contrary, chartties confined to charities 
within Court's jurisdiction. 


A scheme for the administration of charity settled by the 
Eglish Court of Chancery sanctioning the application of the 
funds to a particular hospital in England or anyother charity 
which the trustees may in their uncontrolled discretion deter- 
mine, does not authorise the application of the funds to a 
charity in Scotland. In the absence of specific words to the 
contrary the funds are to be applied for the benefit of charities 
within the jurisdiction of the Court of Chancery. 





Lowery v. Walker. [1910] 1 K. B. 173 (C. A.) 


Negligence—Savage animal—Knowledge—Labiltty of owner 
lo trespassers. 


A farmer’s field was used by his neighbours and others (some 
of whom were his customers for milk) as a shortcut toa Rail- 
way station, practically without any objection on his part for 
suchuser. The plaintiff, while so crossing the field, was bitten by 
a horse of the farmer there put by him and known to him to be 
vicious. In an action for personal injuries : 

Held by the Court of Appeal (Buckley L- J. dissenting) that 
the plaintiff could ‘ot recover. 

“« A person who habitually allows his land to be used without 
objection by persons who in law, no doubt, are trespassers owes 
them no duty not to place on the land which he so allows them 
to cross,-an animal which he knows to be vicious and dangerous 
without warning them of the danger to which they are exposed.” 


Per Buckley, L. J.—Such people are not strictly trespassers 
though they had no rzgh? to be there. “I think that the owner 
of a field which to the owner’s knowledge has been habitually 
used by the public as a short cut, whether they come there by 
express leave or not, owes them a duty not to expose them to 
danger by putting into the field an animal which he knows to 
be dangerous.” 





Yonge v. Toynbee. [1910] 1 K. B. ar5 (C. A.) 


Solicttor—Lunacy of client—No knowledge of — Solicitor 
continuing actton—Personal liability of solicitor for costs of 
opponent. . 
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A solicitor, whose authority to act on behalf of his client 
ceased without his knowledge by the lunacy of his client, con- 
tinued to act on behalf of his client and thus induced the other 
side, who were equally ignorant, to conduct proceedings, incurring 
costs. 

Held by the Court of Appeal ( Vaughan-Williams doubt- 
ing) that the solicitor so acting was personally responsible for 
the costs of the other side of the action which had become abor- 
tive as he impliedly represented to them, though unknowingly, 
that he had-authority to act. 

[Compare Ss. 201 and 208 of the Indian Contract Act.—Ep. ] 


Slarenger & Sons v. Spalding & Brothers. 
[r910] t Ch- 257. 
Trade-marks—Innocent infringement—No right to compensa- 
tion—Trade-marks register not notice. 


In the case where the infringement of a trade mark takes 
place without knowledge of its existence there is no right to com- 
pensation. The only right that the proprietor of the trade mark 
has is a right to an injunction. ` 


Trade-marks registers cannot, in the absence of any statu- 
tory declaration to that effect, be considered as notice to all the 
world of the existence of the trade-mark. 


Warwick Tyre Company, Ld. v. New Motor and 
General Rubber Company Ld. 
[r910] 1 Ch. 248, 
Passing-off action—Essentials of—Right to sue notwithstand- 
. ing partial transfer of right to manufacture. 

In a passing-off action, the plaintiff is not bound to show that 
the articles which are put upon the market by the defendants are 
identical with the articles supplied by the plaintiff or that any 
damage was sustained by the plaintiff by the action of the defen- 
dauts. All that the plaintiff is bound to prove is that the defen- 
dants are putting their goods upon the market in sucha way 
as to lead to the suspicion that they are the goods of the piain- 
tiff. 
Though there is no universal property in a trade name in 
that if the plaintiff hasa trade name in one trade he cannot 
stop anybody else using the same name for the sale of some 
article which has no connection with the article in respect of 
which the plaintiff has acquired a reputation to the name, he has 
special property in his trade name ;any way “ whether you call it 
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special property or whether you call ita right, a plaintiff has 
the right to ask the Court for an injunction where he establishes 
that a particular name has by reputation been applied to the 
goods which belong to him, if other persons use the name in 
such a way as to lead to the supposition that their goods are his 
goods.” 

In this case the plaintiffs, the Warwick Tyre Company, 
manufacturers of certain cycle and motor cycle tyres which were 
known in the market as Warwick Tyres, were held entitled 
to an injunction against the defendants who applied the 
name of “ Warwick Motor Tyres” to the motor tyres which 
they had recently begun to manufacture on the ground that the 
use of the word ‘‘ Warwick”? in connection with motor tyres 
would lead to the belief that Motor Tyres were of the same make 
as the cycle and motor cycle tyres of the plaintiffs, 


It was also held that the plaintiffs were not disentitled to 
sue though they had parted with the right to carry on their 
business to another firm upon certain terms and for a specified 
period. 





In re Rhodesia Goldfields, Ld.: Partridge v. Rhodesia 
Goldfields, Ld. [1910] 1 Ch. 239. 


[N. B. Leave to appeal was refused by Swinfen Eady J. and 
the Court of Appeal.] 


Debenture-holder’s action—Trustee debenture-holder owing debt 
to Company—Cannot recover his share till the debt rs pard. 


The rule is of general application that when an estate is 
being administered by the Court or where a fund is being distri- 
buted, a party cannot take anything out of the fund until he has 
made good what he owes to the fund, and it is immaterial 
whether the amount is actually ascertained or not. 


It was accordingly held in this case that neither a deben- 
ture-holder nor his transferee was entitled to recover the amount 
due to him out of the amounts realised in a debenture-holder’s 
action when he is also a trustee for the debenture-holder and for 
the Company for the assets till the debt due from him to the 
Company is ascertained and paid. 





In re Innes :.Innes v. Innes. [1910] r Ch. 188. 


Imperfect gift—Appointment of donee as executor—Difference 
between present intention to give and intention to give in future. 
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In this case, Neville J. held that a declaration by a person. 
that he thereby determines and declares that from and aftera 
certain date, his daughter (who was acting as his housekeeper 
from previously) shall receive from his business a certain sum 
per week, ina letter which he handed over to his daughter, 
neither operated as a contract so as to make her a creditor of 
the father nor asa trust (there being no transfer of property) nor 
could it operate as a gift on the appointment of the daughter as 
an executor. The rule of English law by which an imperfect 
gift is perfected by the appointment of the donee as executor 
does not apply where there is no present intention to give but 
only a declaration of an intention to give in the future. 





In re Burley: Alexander v. Burley. [1910] 1 Ch. ars. 
Will—Precatory Trust—Duscretion to legatee. 


A testatrix, who gave by her will £ 2,300 as legacy to one R, 
subsequently, by a codicil, wished him to use £ 1,000 out of the 
legacy for the endowment in the legatee’s name ofa cot ina 
hospital, and to retain the balance forthis own benefit, and finally, 
by another codicil, wished him to use the balance also for such 
charitable purposes as the legatee shall, in his absolute discre- 
tion, think fit. Meld: a valid precatory trust had been created 
in favour of charity. The Court was inclined to come to this 
opinion from the fact that the testator left no choice to the 
legatee as to whether he should apply at all the legacy to 
charity, though as regards £ 1,300 he had a discretion as to the 
charities to which he would apply the amount. 





In re Conolly : Conolly v. Conolly. [1910] 1 Ch. 219. 


Will—Precatory Trust—Gift of absolute property with subse- 
quent words cutting down the gift— Construction. 


The effect of recent decisions with reference to precatory 
trusts is thus stated by Foyce J.:—“ Where in a will words of gift 
are used, which by themselves are sufficient to give the legatee, 
devisee or donee the whole property in the subject-matter of 
the gift, then the interest of that devisee or legatee will not be 
cut down to a trust estate or life estate with a trust for disposal 
after the determination of the life by the mere expression of a 
desire such as ‘I desire that the property be left by the donees 
to some charitable purposes’ or to somebody else,” l 
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Shuttleworth v. Clews. [r910] 1 Ch. 176. 


Vendor and purchaser—For feiture of deposit and power to re- 
sell in the event of the purchaser's default. 

In this case, a vendor, exercising his option under a con- 
tract of sale of land to resell the land and charge the purchaser ` 
with any deficiency of price, in the event of non-compliance on 
the part of the purchaser with the conditions of sale, was held 
bound to give credit for the amount of deposit in his hands, 
though the contract also provided for a forfeiture of the deposit 
in the event of such non-compliance. 





Cyclists Touring Club v. Hopkinson. [r910] 1 Ch. 179. 


Company not for profit—Power to give pension or graturty 
to retired servants. 


The Memorandum of Association of a Club, which was re- 
gistered as an Association not for profit under S. 23 of the 
Companies Clauses Consolidation Act, while probibiting the 
distribution of any sum as bonus, dividend or otherwise by way 
of profit, expressly provided that nothing therein was to prevent 
the payment in good faith of remuneration to any officers or 
servants of the Club in return for any services actually rendered 
to the Club. Held: the payment to a retired servant of the Club 
by way of annuity or by way of pension or by way of gratuity is 
within the powers of the Club and the payment for services ac- 
tually rendered are not limited to payments legally due under 
legal contracts. Neville J. cited the following observations of 
Bowen L.J. in Hutton v. West Cork Railway Co.* with re- 
ference to the right of a trading Company to make gratuitous pay- 

. ments as equally applicable to Associations not for profit, vtz., 
“The test is what is reasonably incidental to and within 
the reasonable scope of carrying on the business of the 
Company * * * They are not to keep their pockets button- 
ed up and defy the world unless they are liable in a way which 
could be enforced at law or in equity. Most businesses require 
liberal dealings.” 





Stubbs v. Slater. [1910] 1 Ch. 195. 
Principal and Agent—Secret charges—T, hough reasonable in 
amount, bad. 


Without exception the rule of the Court is that secret charges 
cannot be made by an Agent to his Principal, and it does not 


1. (1883) 23 Uh. D. 654, 671. 
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matter in the least that those secret charges are less than what 
reasonably might have been made by the Agent. 





In ve Discoveries Financial Corporation, Limited : 
Lindlax’s Case. [1910] 1 Ch. 207. 


Transfer of shares—Transferor's liability for further calls— 
Director's negligence in registering—Equitable rights of the trans- 
Feree—Liquidator’s right to avail himself of. 


There is nothing to prevent a shareholder from escaping 
liability in respect of further calls by making an out and out 
transfer toa man of straw. The situation. is not altered by the 
fact that the directors who had discretion to refuse registra- 
tion negligently registered the transfer, unless the registration 
was brought about by collusion between the transferor and the 
directors or by any misrepresentation on his part. A recital in 
the deed of transfer of a fictitious consideration is not such 
misrepresentation as would invalidate the registration, 


The right between the liquidator and the members of the 
company and between past and present members are statutory 
rights which can neither be straitened nor enlarged by the 
decisions of the Courts, e. g, a liquidator cannot claim to be 
subrogated to any equitable rights possessed by the transferee 
to set aside the transfer. 





JOTTINGS AND CUTTINGS. 


I.—Rules for the payment of the expenses of complainants and 
witnesses attending criminal courts in the City of Madras.— 
Under S. 544 of the Code of Criminal Procedure, the 
Governor in Council, with the previous sanction of the Govern- 
or-General in Council, is pleased to make the following revised 
rules for regulating the payment, on the part of Government, of 
the expenses of witnesses (including complainants) attending 
the criminal courts in the City of Madras :— 

I, Subject tothe provisions hereinafter contained, the 
expenses of witnesses will be paid on behalf of Government in 
the following classes of cases, 722. 

(a) Cases shown in the second schedule of the Code of 
Criminal Procedure as not bailable. 

(6) Cases in which the prosecution is instituted or carried 
on under the orders or withthe sanction of the Governor in 
Council or of any public servant acting as such. 


PART VI] THE MADRAS LAW JOURNAL. 123 


(c) Where the witness in question has been compelled to at- 
tend by a process issued under S. 540 of the Code. 


(d) Cases in which the Court certifies that the attendance 
of such witness was directly in furtherance of the interests of 
public justice. 


2. (1) For the purposes of these rules, Europeans, Eurasi- 
ans and Natives shall be divided into three classes, and the 
Magistrate before whom they are required to appear, or the 
Commissioner of Police, or, in the case of witnesses from the 
mufassal, the Magistrate of the district from which they come, 
shall fix the class with due regard to the station in life of each 
individual. 


(2) For the purposes of this rule, the Magistrate of the 
district may delegate his powers to any Subordinate Magistrate. 


3. The following are the maximum rates which may be 
awarded to the several classes of witnesses, and no expenses in 
excess of, or other than, those here provided for, shall be 
allowed. 


—————o——O————— 


% A vellin, i 
Gatviave hire Travelling expenses, if any, 









A Subsistence |allowable for| - inoarred. 
Witness, Class. allowance. |days of actual By sea 
attendance. | By rail. | By road. or 
canal, 



















1 ‘ 
Ist class. 5 Rs, per day.!3 Rs. per day-list class.|S as. per mile] ) 
Europeans and ( | fare, g 
Eurasians, 2nd a 34, » = (2 5 gs 2nd ', |6,, A 5s 
Brd p TA, n 1 Re ,„ 3rd. ffy ” oe 
| | tag 
Bt op Dae os 2 Rs. ,, Ist y 164, y ge 
Natives e.d [2nd 4, [1 Re. ,, 1Re . |2nd „p 22, y, | Ze 
(|8rd, Ë as. 4 `~ Nil 3rd, 2n per 10), 






miles, 






4. All disbursements under these rules shall be made by 
the Commissioner of Police, to whom witnesses coming from the 
mufassal should report themselves on arrival at Madras. 


5. Witnesses resident in the Presidency town will be en- 
titled only to such actual expenses as they may show to the 
satisfaction of the Commissioner of Police that they have been 
obliged to incur in obedience to the process or order of the 
courts. i 


6. Witnesses sent from the mufassal will be furnished with 
a' certificate by the despatching Magistrate showing the class to 
which they belong, the date of their departure, and the correct 
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distances (if any) to be travelled by road ; and unless such certi- 
ficate is produced before the Commissioner of Police, that 
officer may disallow all or any of the expenses claimed. 


7. ` Mufassal Magistrates may make reasonable advances to 
witnesses summoned by the High Court or Presidency Magis- 
trates and requiring such advances to enable them to reach 
Madras, but shall in every such ‘case note the same on the certi- 
ficate referred to in Rule VI. The Commissioner of Police 
should also be advised of such advances, and he will refund the 
amount to the officer making the advance. 


. 8. Whenever itis practicable for witnesses to travel by 
tail or steamer, they shall be allowed no more than the rates 
prescribed for those modes of conveyance. 


g. Subsistence allowance may be paid for the days occupi- 
ed in travelling to Madras as well as in the return journey. The 
subsistence allowance at Madras will cease as soon after the 
conclusion of the inquiry or trial as the means of quitting the 
town become available. 


10. The expenses of witnesses will be paid on production 
of a certificate signed by the presiding Magistrate, or, in the case 
of the High Court, by the Clerk of the Crown setting forth the 
inquiry or trial in which their attendance was required and the 
days on which they attended. ` 


1I. It shall be competent to the court before which a wit- 
ness appears to disallow payment of any expenses on behalf of 
Government, if for any cause such court thinks fit to do so. 


12. The Commissioner of Police will disallow the whole 
or part of the expenses of any witness for the defence whose 
evidence may not seem to him to have been material, unless he 
is satisfied that such witness has been brought down to Madras 
against his will and that no compensation for his expenses has 
been paid or deposited by the defendant. This power does not 
extend to the case of a witness who has been examined and 
certified by the Court or Magistrate to have been material. 


13. In applying the foregoing rules to public servants to 
whom the Civil Service Regulations are applicable the follow- 
ing additional rules shall be observed :— 


(1) When a public servant appears in any case under rule 
I to give evidence in his official capacity, that is, evidence of 
facts within his knowledge as an official, no payment shall 
be made to him, but the court will give him a certificate setting 
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forth that he appeared to give evidence of what had come to his 
knowledge, or of matters with which he had to deal, in his 
official capacity, the dates on which he appeared and the period 
for which he was detained, so as to enable him to draw travel- 
ling allowance and batta under Article 1133 of the Civil Service 
Regulations. 


(2) When a public servant appears in his official capacity 
asa witness in a case which does not come under rule 1 (¢.g.,ina 
case in which S. 244 (3) or 257, Code of Criminal Procedure, 
is applied), or when a public servant appears to give evidence 
in any case as a private person, travelling allowance and batta 
may be paid to him in the ordinary manner, but the court shall 
send an advice of all such payments made to him to the head of 
the office in which he is employed. In this advice the amount 
paid as batta andthe period during which the attendance of 
the witness in court was necessary shall be stated. 


(3) When an official of the Court of Wards appears in his 
official capacity as a witness in a case connected with an estate 
under the superintendence of the Court of Wards, the Judge 
or Magistrate before whom the trial takes place will furnish 
such official with a certificate showing the days on which he 
attended to give evidence and the amount of batta and travel- 
ling allowance paid to him on that account. 


14. Medical subordinates in Local Fund or Municipal em- 
ploy (including Government servants lent to, and paid by, local 
bodies) when attending court to give evidence in their public 
capacity shall be paid the same rates of travelling allowance 
and batta as would be admissible to Government : servants of 
similar grades under the Civil Service Regulations. 


15. Subjects of the French Government who are in the 
official employ of that Government in the French Dependencies 
in India appearing as witnesses before criminal courts in Madras 
City may, if such claim be made, be paid their expenses at the 
rates to which they are entitled under the Regulations of their 
own Government in like case. Magistrates are required to refer 
any claim under this rule for scrutiny to the Collector of South 
Arcot who is the Special Political Agent for the French Depen- 
dencies in India. 


16. Officials of the Government of Ceylon appearing as 
witnesses before courts in Madras City may, if such claim be 
made, be paid their expenses at the ratesto which they are 
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entitled under the Regulations of their own Government in like 
case. The claim should be submitted through the head of the 
department to which the official belongs. 


II. Rules for the payment of the expenses of complainants 
and wrtnesses attending mufassal criminal courts in the Madras 
Presidency.— Under S. 544 of the Code of Criminal Procedure, the 
Governor in Council, with the previous sanction of the Governor- 
General in Council, is pleased to make the following revised rules 
for regulating the payment, on the part of Government, of the 
expenses of witnesses (including complainants) attending crimi- 
. nal courts in the Madras Presidency other than those of the City 
of Madras :— 


1. The criminal courts are authorised to pay, at the rates 
specified in Rule 4, the expenses of complainants and witnesses 
in cases in which the prosecution is instituted or carried on by, 
` or under the orders, or with the sanction of the Government, or 
of any Judge, Magistrate, or other public officer, or when it shall 
appear to the Judge or Magistrate presiding over such court to 
be directly in furtherance of the interests of public justice ; also 
in cases entered in Column 5 of Schedule II appended to the 
Code of Criminal Procedure, as not bailable ; and in all cases 
in which the witnesses are compelled to attend by a Magistrate 
under the provisions of chapter XLVI of the Code. 


2. (1) For the purpose of these rules, witnesses are divided 
into two classes, namely, of officials and non-officials. Official 
witnesses, that is to say, public servants to whom the Civil 
Service Regulations are applicable, summoned to give evidence 
as Officials, are entitled to receive for their journeys to and from 
the court and for the days spent by them in attendance at the 
court to give evidence in cases coming under rule 1, travelling 
allowances at the rates prescribed by the Civil Service Regu- 
lations for the time beiug in force. The court shall not, however, 
make any payment to official witnesses in such cases, but shall 
grant them certificates setting forth that they appeared to give 
evidence of what had come to their knowledge, or of matters 
with which they had to deal, in their official capacity, the date 
on which they appeared and the period for which they were 
detained, so as to enable them to draw travelling allowance and 
batta under Article 1133 of the Civil Service Regulations. 


(2) When a public servant appears in his official capa- 
cily,as a witness in other cases [¢.g., in cases in which S. 244 


PART VI.] THE MADRAS LAW JOURNAL. 127 


(3) or 257, Code of Criminal Procedure, is applied], or when 
a public servant appears to give evidence in any case asa 
private person, travelling allowance and batta may be paid to 
him in the ordinary manner, but the’court shall send an advice 
of all such payments made to him to the head of the office in 
which he is employed. In this advice the amount paid as batta 
and the period during which the attendance of the witness in 
_ court was necessary shall be stated. 


(3) When an official of the Court of Wards appears in 
his official capacity as a witness in acase connected with an 
estate under the superintendence of the Court of Wards, the 
Judge or Magistrate before whom the trial takes place will fur- 
nish such official with a certificate showing the days on which 
he attended to give evidence andthe amount of batta and 
travelling allowance paid to him on that account, 


3. Medical subordinates in Local fund or Municipal 
employ (including Government servants lent to, and' paid by, 
local bodies) when attending court to give evidence in their 
public capacity shall be paid the same rates of travelling 
allowance and batta as would be admissible to Government 
servants of similar grades under the Civil Service Regulations. 


4. Non-official witnesses are entitled to travelling allow- 
ances under two different-scales as shown below according as 
they are (1) Europeans or East Indians, or (2) Natives. Persons 
falling under either of these descriptions are, for the purposes 
of these rules, divided intothree classes; and the Judge or 
Magistrate before whom they are required to appear either as 
complainants or as witnesses shall be careful to fix the class 
with due regard to the station in life which they occupy :— 





Europeans and East Indians. 











First class. Second class. | Third class, 
Travelling’ allowance—By rail...) First-class fare. | Second-claes Third-class 
fare. . fare, 
By road... se ° aj AS. & per mile. | As. 4 per mile. | As, 2 per mile, 
By sex or canal tee ere Actual expense of passage. 
Batta not to exceed ... ees Rs. 3 Re. 1 As. 8 
per diem. per diem. per diem, 








an On nema nt eo) 
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Natives. 
First class. “Becoud class, . | Third class. 
Travelling allowance—By rail...| First-class fare. | Second-class ` | Third-class 
fare. ‘fare. 
By road... i | ås. 6 per mile. | As. 2 per mile | 3 pies per mile. 
By sea or canal ... sas Actual expense of passage. 
Batta not to exceed ... we Re. 1 As, 8 As. 4 
per diem. per diem. per diem, 





5. Incases within rule 1 the Commissioner of Police may 
make reasonable advances to witnesses resident in the City of 
Madras who are summoned by a criminal court in the mufassal 
and who require the advances to enable them to reach the court. 
The court issuing the summons, on being advised by the: 
Commissioner of Police of the advances made, will refund the 
amount to him. l 

6. The distance for which mileage and the number of 
days for which batta should be allowed for the journey to and 
from the station at which the court is held and for attendance 
at court shall be determined by the Judge or Magistrate order- 
ing the payment in each case. 

7. All bills for travelling allowance and batta to complain- 
ants and witnesses attending before the courts of Magistrates 
of the second and.third class shall be scrutinized by the Magis- 
trate of the division in which such courts are situated before 
the charges included in them are finally passed. 

8. Whenever a Magistrate dismisses a case as frivolous or 
vexatious under S. 250 of the Code of Criminal Procedure, 
no travelling allowance or batta shall be granted to the com- 
plainant in such case. . 

g. The criminal courts are authorized to pay the necessary 
and actual expenses of carriage to a witness travelling by road, 
in the case of persons whose sickness, age, position or habits of 
life render it impossible for them to walk, provided the expense 
incurred under this rule shall in no case exceed As. 8 a mile. 

10. To natives and Europeans graded in the first class of 
non-officials, there may also be allowed the actual cost of car- 
tiage-hire to and from court on the days of attendance at courte 
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tr. Subjects ofthe French Government who are in the 
official employ of that Government in the French Dependencies 
in India appearing as witnesses before criminal courts in the 
Madras Presidency may, if such claim be made, be paid their 
expenses at the rates to whichthey are entitled under the 
Regulations of their own Government in like cases. Magistrates 
ate required to refer any doubtful claim for scrutiny to the 
Collector of South Arcot who is the Special Political Agent for 
the French Dependencies in India. 


12. Officials of the Government of Ceylon appearing as 
witnesses before criminal courts in the Madras Presidency may, 
if such claim be made, be paid their expenses at the rates to 
which they are entitled under the Regulations of their own 
Government in like cases ‘The claim should be submitted 
through the head of the department to which the official 
belongs. 


JUDICIAL COMMITTEE RULES, 1908. 
I. (1). In these Rules, unless the context 
otherwise requires :— 

“ Appeal” means an Appeal to His Majesty in Counci! ; 

“ Judgment” includes decree, order, sentence, or decision of 
any Court, Judge, or Judicial Officer ; 

“ Record” means the aggregate of papers relating to an 
Appeal (including the pleadings, proceedings, evidence and 
judgments) proper to be laid before His Majesty in Council on 
the hearing of the Appeal; 

« Registrar” means the Registrar or other proper officer 

having the custody of the Records in the Court appealed from ; 


Interpretation. 


“ Abroad” means the country or place where the Court 
appealed from is situate ; 

“ Agent” means a person qualified by virtue of Her Late 
Majesty’s Order in Council of the 6th March, 1896, to conduct 
proceedings, before His Majesty in Council on behalf of 
another ; 

“« Party” and all words descriptive of parties to proceedings 
before His Majesty in Council (such as “ Petitioner” ‘ Appel- 
lant,” “ Respondent”) mean, in respect of all acts proper to be 


6 
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done by an Agent, the Agent of the party in question where 
such party is represented by an Agent ; 


“Month” means calendar month ; 


Words in the singular shall include thé plural, and words in 
the plural shall include the singular. 


(2) Where by these Rules any step is required to be taken 
in England in connection with proceedings before His Majesty 
in Council, whether in the way of lodging a Petition or other 
document, entering an appearance, lodging security, or other- 
wise, such step shall be taken in the Registry of the Privy 
Council, Downing Street, London. 


LEAVE TO APPEAL. 


2. All Appeals shall be brought either in pursuance of 
leave obtained from the Court appealed from, 
or in the absence of such leave, in pursuance 
of special leave to appeal granted by His 
Majesty in Council upon a Petition in that behalf presented by 
the intending Appellant. 


SPECIAL LEAVE TO APPEAL. 


3. A Petition for special leave to appeal to His Majesty in 

Council shall state succinctly and fairly all 

Form of Petition such facts as it may be necessary to state in 
for special leave to ~~ f 

appeal. order to enable the Judicial Committee to 

advise His Majesty whether such leave ought 

to be granted. The Petition shall not travel into extraneous 

matter, and shall deal with the merits of the case only so far as 

is necessary for the purpose of explaining and supporting the 

particular grounds upon which special leave to appeal is 


sought. 


Leave’ to Appeal 
generally. 


4. The Petitioner shall lodge at least 

Gis three copies of -his Petition for special leave 
togeth ith Affi- ; iti 

age in supporti: to appeal together with Affidavit in support 

thereof prescribed by Rule 50 hereinafter 

contained. 

5. A petition for special leave to appeal 

petition for lodging may be lodged at any time after the date of 

l the Judgment sought tọ be appealed from, 
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but the Petitioner shall, in every case, lodge his petition with 
the least possible delay. 

6. Where the Judicial Committee agree to advise His 

Majesty to grant special leave to appeal, 
Pgh tena they shall, in their Report, specify the 
Record, amount of the security for costs (if any) to be 

lodged by the Petitioner, and the period (if 
any) within which such security is to be lodged and shall, un- 
less the circumstances of a particular case render such a course 
unnecessary, provide for the transmission of the Record by the 
Registrar of the Court appealed from to the Registrar of the 
Privy Council and-for such further matters as the justice of the 
case may require, 

7. Save as by the four last preceeding Rules otherwise 
provided, the provisions of Rules 47 to 50 and 
52 to 59 (all inclusive) hereinafter contained 
shall apply mutatis mutandis to Petitions for special leave to 
appeal. 

8. Rules 3-7 (both inclusive) shall apply mutatis mutandis 

to Petitions for leave to appeal zz forma 

Petition fir special øauperis, but in addition to the Affidavit re- 

ate ae ihe “fered to in Rule 4 every such Petition shall be 

= accompanied by an Affidavit from the Peti- 

tioner stating that he is not worth £25 in the world excepting 

his wearing apparel and his interest in the subject matter of 

' the intended Appeal, and that he is unable to provide sureties 

and also by a certificate of Counsel that Petitioner has reason- 
able ground of appeal. 

9. Where a Petitioner obtains leave to appeal zm forma 

Exemption of pau. feuperzs he shall not be required to lodge se- 
por appellant curity for the costs of the Respondent or to 


lodging security and ; 
paying Office fees. pay any Council Office fees. 


General provision. 


to. A Petitioner whose petition for leave toappealin forma 
Exemytionof un. fauperts is dismissed may, notwithstanding 
fu] titione e e r r š 
eae leave art: dismissal, be excused from paying the Council 
Jorma pauperis trom Office fees usually chargeable to a Petitioner 
payment of Office ` ae ; 
fees, in respect of a petition for leave to appeal 
if His Majesty in Council, on the advice of the Judicial Com- 


. mittee, shall think fit so to order. 
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RECORD. . 


IT.. As soon as an Appeal has been admitted, whether by 
Record tobe trans. an Order of the Court appealed from or by an 
mitted without delay. Order of His Majesty in Council granting 
special leave to appeal, the Appellant shall without delay take 
all necessary steps to have the Record transmitted to the Re- 
gistrar. 


12. The Records shall be printed in accordance with 
Rules I toIV of Schedule A hereto, It may 


Printing of Record z “ : 
i be so printed either abroad or in England. 


13 Where the Record is printed abroad, the Registrar 
shall, at the expense of the Appellant, trans- 

Number of copies e Sapa . i 
to be transmitted, Mit, to the Registrar of the Privy Council 40 
vaere record printed Copies of such Record, one of which copies 
he shall certify tobe correct by signing his 
name on, or initialling, every eighth page thereof and by affix- 


ing thereto the seal, if any, of the Court appealed from. 


14 Where the Record is to be printed in England, 

_ the Registrar shall, at the expense of the Ap- 

Soe eee pellant, , transmit to the Registrar of the 

l keh to be Privy Council one certified copy of such Re. 

cord, together with an index of all the papers 

and exhibits in the case. No other certified copies of the Re- 

cord shall be transmitted to the Agents in England by or on 
behalf of the parties to the Appeal. 


15. Where a part of the record is printed abroad and part 
konnia O° to be printed in England, Rules 13 and 14 
tly abroad, partly in shall, as far as practicable, apply to such 
Apes parts as are printed abroad and such as are to 
` be printed in England respectively. 


16. The reasons given by the judge, or any of the judges, 

for or against any Judgment pronounced in 

Reasons for judg- the course of proceedings out of which the 
ments to be trans- X È `; 

mitted, Appeal arises, shall by such judge or judges 

be communicated in writing to the Regis- 

trar and shall by him be transmitted to the Registrar of the 


Privy Council at the same time when the Record is transmitted. 
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17. The Registrar, as well as the parties and the Agents, 

shall endeavour to exclude from the record 

“Exclusion of un- all documents (more particularly such as are 
ete merely formal) that are not relevant to the 
subject matter of the Appeal, and, generally to 

reduce the bulk of the record as far as practicable, taking spe- 
cial care to avoid the duplication of documents and the unneces- 

- sary repetition of headings and other merely formal parts of 
documents omitted to be printed or copied shall be enumerated 
in a list to be placed aftcr the index or at the end of the record. 


18. Where in the course of the preparation of a record one 
Documents object- party objects to the inclusion of a document 
ed to be indicated. oy the ground that it is unnecessary or irrele- 
vant, and the other party nevertheless insists uponits being in- 
cluded, the record, as finally printed (whether abroad or in 
England), shall, with a view to the subsequent adjustment of 
the costs of and incidental to such document, indicate, in the 
index of papers, or otherwise, the fact that, and the party by 
whom, the inclusion of the document was objected to. 
1g. Assoon as the record is received in the Registry of 
Hegietfabiog: ntb the Privy Council, it shall be registered in 
bering of Records. the said Registry, with the date of arrival, 
the names of parties, the date of the judgment appealed from, 
aud the description whether “ printed ” or “ written.” A Re- 
cord or any part of the Record, not printed in accordance with 
Rules I to IV of Schedule A hereto, shall be treated as written. 
Appeals shall be numbered consecutively in each year in the 
order in which the records are received in the said Registry. 
20. The parties shall be entitled to inspect the record 
Inspection of Re- and to extract all necessary particulars there- 
cord by parties, from for the purpose of entering an Appear- 
ance. 
21, Where the record arrives in England either wholly 
written or partly written and partly printed, 
Times within which tad: : 
a copy of written the Appellant shall, within a period of four 
eal shall be he- months from the date of such arrival in the 
case of Appeals from Courts situate in any of 
the countries or places named in Schedule B hereto, and within 
a period of two months from the same date in the case of 
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Appeals from any other Courts, enter an Appearance and be- 
speak a type-written copy of the record, or of such parts thereof 
as it may be necessary to have copied, and shall engage to pay 
the cost of preparing such copy at the following rates per folio 
typed (exclusive of .tabular matter)—14¢. per folio of English 
matter, 2d. per folio of Indtan matter, and sd. per folio of foreign 
matter. 
22. The Appellant shall forthwith, after entering his 
Notice of Appear- @PPearance give notice thereof to the Respon- 
ance by Appellant. dent, if the latter has entered an Appearance. 


23. As soon as the Appellant has obtained the type-written 
copy of the record be-spoken by him, he shall 
Preparation of 5 ia 

copy of record for proceed, with due diligence, to arrange the 
ao documents in suitable order to check the index, 
to insert the marginal notes and check the same with the index, 
and, generally, to whatever may be required for the purpose of 
preparing the copy for the printer, and shall, if the Respondent 
has entered an appearance, submit the copy, as prepared for 
the Printer, to the Respondent for his approval. In the event 
of the parties being unable to agree as to any matter arising 
under this Rule, such matter shall be referred to the Registrar 

of the Privy Council, whose decision thereon shall be final. 


24. Assoonas the type-written copy of Record is ready 
Todetng: copy ot for the Printer, the Appellant shall lodge it, 
Record for printing. with a request to the Registrar of the Privy 
Council to cause it to be printed by His Majesty’s Printer or by 
any other printer on the same terms, and shall engage to pay at 
the price specified in Rule V of Schedule A hereto, the cost of 
printing 50 copies thereof or such other number as in the® opi- 
nion of the said Registrar the circumstances of the case require. 


25. Whenever it shall be found that the decision of a mat- 
ter on appeal is likely to turn exclusively on a 
question of law, the parties with the sanction 
of the Registrar of the Privy Council, may submit such question 
of law to the Judicial Committee in a form of a Special Case, 
and print such parts only of the Record as may be necessary for 
the discussion of the same. Provided that nothing therein con- 
tained shall in any way. prevent the Judicial Committee from 


Special Case. 


PART VI. ] THE MADRAS LAW JOURNAL. 135 


ordering the full discussion of the whole case, if they shall so 
think fit, and that, in order to promote such arrangements and 
simplification of the matter in dispute, the said Registrar may 
call the parties before him and having heard them, and examin- 
ed the Record, may report to the Judicial Committee as to 
the nature of the proceedings. 
26. The Registrar of the Privy Council shall, as soon as 
geet. a the proof of prints of the Record are ready 
proof of Record and give notice to all parties who have entered an 
ating pif copied: Appearance requesting them to attend at the 
Registry of the Privy Council at a time to be named in such 
notice in order to examine the said proof prints and compare 
the same with the certified Record and shall, for that purpose, 
furnish each of the said parties with one proof print. After the 
examination has been completed, the Appellant shall, without 
delay, lodge his proof print, duly corrected and (so far as neces- 
sary) approved by the Respondent, and the Registrar of the 
Privy Council shall thereupon cause the copies of the Record 
to be struck off from such proof print. 
27. Each party who has entered an Ap- 
Number of Copies : : g 
of Record for partie, pearance shall be entitled to receive, for his 
own use, six copies of the record. 
28. Subject to any special direction from the Judicial 
ETE Committee to the contrary, the costs of and 
ing Record are tobe incidental to the printing of the Record 
poros shall form part ofthe costs of the Appeal, 
but the costs of and incidental to the printing of any document 
objected to by one party, łn accordance with Rule 18, shall, if 
such document is found on the taxation of costs to be unmeces- 
sary or irrelevant, be disallowed to, or borne by, the party insist- 
ing on including the same in the Record. 


PETITION OF APPEAL. 


ag. The Appellant shall lodge his Petition of Appeal— 
(2) Where the Record arrives in England printed with- 
in a period of four months, from the date of 
Times within such arrival in the case of Appeals from 
which Petition shal] ` 2 $ 
he lodged. Courts situate in any of the countries or 


places named in Schedule B, hereto, and 
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within a period of two months from the same date in the case 
of Appeals from any other Courts ; 

(2) Where the Record arrives in England written, with- 
in a period of one month from the date of the completion of the 
printing thereof: Provided that nothing in this Rule contained 
shall preclude an Appellant from lodging his Petition of Appeal 
prior to the arrival of the Record, if there are special reasons 
why it should be desirable for him to do so. 


30. The Petition of Appeal shall be lodged in the form 
prescribed by Rule 47 hereinafter contained. 
It shall recite succinctly and, as far as possible, 
in chronological order, the principal steps in the proceedings 
leading up to the Appeai from the commencement thereof down 
to the admission of the Appeal, but shall not contain argument- 
ative matter or travel into the merits of the case. 
31. The Appellant shall, after lodging his Petition of 
Service of Peti Appeal, serve a copy thereof without delay on 
tion. the Respondent, as soon asthe latter has en- 
tered an Appearance, and shall endorse such copy with the date 
of the lodgment. 
WITHDRAWAL OF APPEAL, 


32. Wherean Appellant, who has not lodged his Petition of 
Appeal, desires to withdraw his Appeal, he 
sect Te aces shall give notice in writing to that effect to 
E 3 a bas been the Registrar of the Privy Council, and the 
said Registrar shall, with all convenient speed 
after the receipt of such notice, by letter notify the Registrar of 
the Court appealed from that the appeal has been withdrawn, 
and the said appeal shall thereupon stand dismissed as from the 
date of the said letter without further order. 
33. Where an Appellant, who has lodged his Petition of 
Withdrawal of Appeal, desires to withdraw his eppeal, he shall 
ae of Oe ti present a Petition to that effect to His Majesty 
been lodged. in Council. On the hearing of any such Peti- 
tion a Respondent who has entered an Appearance in the appeal 
shall, subject to any agreement between him and the Appellant 
to the contrary, be entitled to apply to the Judicial Committee for 
his costs, but where the Respondent has not entered an Appear- 
ance or having entered an Appearance, consents in writing to the 


Form of Petition. 
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prayer of the Petition, the Petition may, if the Judicial Commit- 
tee think fit, be disposed of in the same way mutatis mutandts asa 
consent Petition under the provisions of Rule 56 hereinafter cou- 
tained. 
NON-PROSECUTION OF APPEAL. 
34. Where an Appellant takes no step in prosecution of his 
E a Appeal withina period of four months from the 
peal where Appellant date of the arrival of the Record in England in 
taken Do step in proc the case of an appeal from a Court situate in any 
of the countries or places named in Schedule B 
hereto, or within a period of two months from the same date in 
the case of an Appeal from any other Court, the Registrar of the 
Privy Council shall, with all convenient speed, by letter notify the 
Registrar of the Court Appealed from, that the Appeal has not been 
prosecuted, andthe Appeal shall thereupon stand dismissed for 
nonprosecution as from the date of thesaid letter without further 
. order. 
piada van 35. Where an Appellant who has entered 
peal for non-prosecu- an Appearance— 
pened oyna va (a) fails to bespeak a copy ofa written Re- 
fore lodgment of cord, or of part of a written Record in accord- 
Petition of Appeal. : sau g : 
ance with, and within the periods prescribed 
'by Rule 21 ; or 
(2) having bespoken such copy within the periods prescribed 
by Rule 21, fails thereafter to proceed with due diligence totake 
all such further steps as may be necessary for the purpose of com- 


pleting the printing of the said Record; or 


(c) fails to lodge his Petition of Appeal within the periods 
respectively prescribed by Rule 29 ; 


The Registrar of the Privy Council shall call upon the Apel- 
lant to explain his default, and, if no explanation is offered, or if 
the explanation offered is, in the opinion of the said Registrar, 
insufficient, the said Registrar shall, with all convenient speed, 
by letter notify the Registrar of the Court appealed from, that the 
Appeal has not been effectually prosecuted and the Appeal shall 
thereupon stand dismissed for non-prosecution as from the date 
of the said letter without further Order, and a copy of the said 
letter shall be sent by the Registrar of the Privy Council to ail tne 
parties who have entered an Appearance in the Appeal. 


7 
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36. Where an Appellant, who has lodged his Petition of 
aera: Appeal, fails thereafter to prosecute his Appeal 
peal for non-prosecu- With due diligence, the Registrar of the Privy 
tion oe Sapa Council shall call upon him to explain his de. 
fault, and, if no explanation is offered, or if the 
explanation offered is, in the opinion of the said Registrar, insuffi- 
cient, the said Registrar shall issue a Summons to the Appellant 
calling upon him to show cause betore the Judicial Committee at 
a time to be named in the said Summons why the Appeal should 
not be dismissed for non-prosecution. Provided that no such 
Summons shall be issued by the said Registrar before the expi- 
ration of one year from the date of the arrival of the Record in 
England. Ifthe Respondent has entered an Appearance in the 
Appeal, the Registrar of the Privy Council shall send him a copy 
of the said Summons, and the Respondent shall be entitled to be 
heard before the Judicial Committee in the matter of the said 
Summons at the time named and to ask for his costs and such 
other relief as he may be advised. The Judicial Committee may, 
after considering the matter of the said Summons, recommend to 
His Majesty the dismissal of the Appeal fos non-prosecution, or 
give such other directions therein as the justice of the case may 
require. l 
37. An Appellant whose Appeal has been dismissed for 
Restoring a Ap. non-prosecution may present a Petition to His 
peal dismissed for Majesty in Council praying that his Appeal 
non-prosecution. may be restored. 


38- The Respondent may enter an Appearance at any time 
P pees between the arrival of the Record and the hear- 
Timewithino | i 
which Respondent ing of the Appeal, but if he unduly delays en- 
may appear tering an Appearance he shall bear, or be dis- 
allowed, the costs occasioned by sach delay, unless the Judicial 
Committee otherwise direct. 


39. The respondent shall forthwith after entering an Ap- 


Notice of Appear- pearance give notice thereof to the Appellant, 
ance by Respondent. if the latter has entered an Appearance. 


40. Where there are two or more Respondents and only one 

Form of Appear- or some of them enter an Appearance, the Ap- ` 

A a He pearance Form shall set out the name of the 
appear. appearing Respondents. 


PART Vie] THE MADRAS LAW JOURNAL. 139 


41. ‘Two or more Respondents may, at their own risk as to 
_ Seperate Appear- , Costs, enter separate Appearances in the same 
PRSES Appeal. 


42. A Respondent who has not entered an Appearance shall 


Non-appearing not be entitled to receive any notices relating 


Respondent not en- ° : 
frei io eceran, tothe Appeal froni the Privy Council, nor 


ces or lodge Case. be allowed to lodge a Case in the Appeal. 
43. Where a Respondent fails to enter an Appearance in an 
Procedure onnon- Appeal, the following Rules shall, subject to 
ponents nia any special orders of the Judicial Committee to 
the contrary apply: 

(a) Ifthe non-appearing Respondent was a respondent at 
the time when the Appeal was admitted, whether by the order of 
the Court appealed from or by an Order of his Majesty in Coun- 
cil giving the Appellant special leave to appeal, and it appears 
from the terms of the said Order, or Order in Council, ot other- 
wise from the Record, or from a Certificate of the Registrar of the 
Court Appealed from, that the said non-appearing Respondent 
has received notice, or was otherwise aware of the order of the 
Court appealed from admitting the Appeal, or of the Orders of 
His Majesty in Council giving the Appellant special leave to 
appeal, and has also received notice, or was otherwise aware, of 
the despatch of the Record to England, the Appeal may be 
set down ex-parte as against the said non-appearing Respon- 
dent at any time after the expiration of three months from the 
date of the lodgirg of the Petition of Appeal ; 


(6) If the non-appearing Respondent was made a Respond- 
ent by an Order of His Majesty in Council subsequently to ad- 
mission of the Appeal, and it appearsfrom the Record, or from 
a Supplementary Record or froma certificate of the Registrar 
of the Court Appealed from, that the said non-appearing Res- 
pondent has received notice, or was otherwise aware, of any in- 
tended application to bring him on the Record of Respondent, 
the Appeal may be set down.:ex-parte as against the said non- 
appeating Respondent at any time after the expiration of three 
. motiths from the date ou which ke shall have been served with 
a copy.of His Majesty’s Order in Council bringing him on the 
Record as a Respondent. a tee on¢ : : 
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‘Provided that where it is shown to the satisfaction. of the 
Judicial Committee, by Affidavit or otherwise, either that an Ap- | 
pellant has made every reasonable endeavour to serve a non-ap- 
pearing Respondent with the notices mentioned in clauses (a) 
and (b) respectively and has failed to effect such services, or that 
it is not the intention of the non-appearing Respondent to enter 
an Appearance to the Appeal, the Appeal may, without further ` 
order in that behalf and at:the1isk of the Appellant, be proceeded 
with ex-parte as against the said non-appearing Respondent. 


44. A Respondent who desires to defend an appeai zx for- 
Respondent defend- ma pauperis may present a Petition tothe effect 
ing Appeal in for- to His Majesty in Council, which Petition shall 
ma pauperis. be accompanied by an Affidavit from the peti- 
tioner stating that he is not worth £25 in the world excepting 
his wearing apparel and his interest in the subject-matter of the 
Appeal. 

PETITIONS GENERALLY. 


45. All Petitions for orders or directions as to matters of 
Mode of address- practice or procedure arising after the lodging 
ing Petitions. of the petition of Appeal and not involving 
any change in the parties to an Appeal shall be addressed to the 
Judicial Committee, All other Petitions shall be addressed to 
His Majesty in Council, but a Petition which ‘is properly ad- 
dressed to His Majesty in Council may include as incidental to 
the relief thereby sought, a prayer for orders or directions as to 
matters of practice or procedure. 


46.- Where an Order made by the Judicial Committee does 
dedens on Petidons not embody any special terms or include any 
which need not be special directions, it shall not be necessary to 
drawn- Bp: draw up such Order, unless the Committee 
otherwise direct but a Note thereof shall be made by the Regis- 
trar of the Privy Council. 


47. -All petitions shall consist of „paragraphs numbered con- 
secutively and shall be written, typewritten, or 
lithographed, on brief paper with “quarter 
margin and endorsed with the name of the Court appealed from, ` 
thie short title and Privy Council number of the appeal-to which 
the Petition relates or the short title of the petition (as the case 


Form of Petition. 
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may be), and the uame and address of the London Agent (if 
any) of the Petitioner, but need not be signed. Petitions for 
special leave to appeal may be printed and shall, in that case, be 
printed in the form known as demy quarto or other convenient 
form. 


48. Where a Petition is expected to be lodged, or has 
been lodged, which does not relate to any 
; pendivg Appeal of which the Record has been 

registered in the Registry of the Privy Council, any person claim- 
ing aright to appear before the Judicial Committee on the 
hearing of such petition may lodge a Caveat in the matter 
thereof, and shall thereupon be entitled to receive from the Regis- 
trar of the Privy Council notice of the lodging of the Petition, if 
at the time of the lodging of the Caveat such petition has not 
yet been lodged, and if and when the Petition has been lodged, 
to require the Petitioner to serve him witha copy of the Peti- 
tion, and to furnish him, at his own expense, with copies of any 
papers lodged by the Petitioner in support of his Petition. The 
Caveator shail forthwith after lodging his Caveat give notice 
thereof to the Petitioner, if the Petition has been lodged 


Caveat. 


49. Where a Petition is lodgedin the matter of any pend- 
Service of Petition, 22 Appeal of which the Record has been 
registered in the Registry of the Privy Coun- 
cil, the Petitioner shallserve any party who has entered an 
appearance in the Appeal with a copy of such Petition, and the 
party so served shall thereupon be entitled to require the Peti- 
tioner to furnish him, at his own expense, with copies of any 
papers lodged by the Petitioner in support of his Petition. 


50. A petition not relating to any Appeal. of which the 

ae _ Record has been registered in the Registry of 
ancnlying Petition the Privy Council, and any other’ petition con- 
taining allegations -of fact which cannot be 

verified by reference to the Registered Record or any certificate 
or duly authenticated statement of the Court appealed from, 
shall be supported by Affidavit.. Where the Petitioner prose- 
cutes his Petition in person, the said Affidavit shall be sworn by 
the Petitioner himself and shall state that to the best’ of the 
deponent’s knowledge, information‘and belief, the allegations 
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contained in the Petition are true. Where the Petitioner is re- 
presented by an Agent, the said Affidavit shall be sworn by such 
Agent and shall, besides stating, that, to the best of the depo- 
nent’s knowledge, information and belief, the allegations con- 
tained in the Petition are true, show how the deponent obtained 
his instructions and the information enabling him to present the 
Petition. 
51. A Petition for an Order of Revivor or Substitution 
Petition for Order SHall be accompanied bya certificate or duly ` 
of Revivor or Substi- authenticated statement from the Court ap- 
oes pealed from showing who, in the opinion of 
the said Court, is the proper person to be substituted, or entered, 
on the Record in place of, or in addition to a party who has 
died or undergone a change of status. 
52. The Registrar of the Privy Council may refuse to 
Puta Gee receive a Petition on the ground that it con. 
ing scandalous mat- tains scandalous matter, but the Petitioner 
terto Dersretused: may appeal, by way of motion from such re- 
fusal to the Judicial Committee. 
53. Assoonasa Petition is ready for hearing, the Peti- 
Setting down Peti- . tioner shall forthwith notify the Registrar of 
tion. the Privy Council to that effect, and the Peti- 
tion shall thereupon be deemed to be set down. 


54. On each day appointed by the Judicia} Committee for 
Ti PEREN the hearing of Petitions the Registrar of the 

imes within which x 
set down Petitions Privy Council shall, unless the Committee 
ahili. be: heard: otherwise direct put in the paper for hearing 
all such Petitions as have been set down. Provided that, in the 
absence of special circumstances of urgency to be shown to the 
satisfaction of the said Registrar, no Petition, if unopposed, shall 
be so put in the paper before the expiration of three clear days 
from the lodging thereof, or, if opposed, before the expiration of 
ten clear days from the lodging thereof unless, in the latter case, 
the Opponent consents to the.Petition being put in the paper on 
an earlier day not being less ‘aa three clear days from the 
lodging thereof. 

Notice to parties 55- Sitbject to the provisions of the next 
of day fixed forhea- following Rule, the Registrat of the. Privy 
ring Pgttion, Council shall; as soon as the Judicial Commit- ` 
tee have appointed a dav for the hearing of the Petition, notify’ 
all parties concerned by Summons of the day so appointed. 
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56. Where the prayer of a Petition is consented to in wri- 
Procedure where 2S DY the opposite party, or where a Petition 
Petition is conseuted is of a formal and non-contentious character, 
even format the Judicial Committee may, if they think fit, 
make their Report to His Majesty on such Petition, or make their 
Order thereon, as the case may be, without requiring the atten- 
dance of the parties in the Council Chamber, and the Registrar 
‘of the Privy Council shal! not in any such case issue the Sum- 
mons provided for by the last preceding Rule, but shall with all 
convenient speed after the Committee have made their Report or 
Order notify the parties that the Report or Order has been made 
and of the date and nature of such Report or Order. 


57. A Petitioner who desires to withdraw his Petition shall 
Withdrawal of give notice in writing to that effect to the 
Fenton Registrar of the Privy Council. Where the 
, Petition is opposed, the Opponent shall, subject to any agreement 
between the parties to the contrary, be, entitled to apply to the 
Judicial Committee for his costs, but where the Petition is unop- 
posed, or where, in the case of an opposed Petition, the parties 
have come to an agreement as to the costs of the Petition, the 
Petition, may, if the Judicial Committee think fit, be disposed 
of in the same way mutatis mutandis as a Consent Petition under 
the provisions of the last preceding Rule. 


58. Where a Petitioner unduly delays bringing a Petition 
Procedure where- toa hearing, the Registrar of the Privy Coun- 
hearing of Petition i Sz f 
„unduly delayed. cil shall call upori him to explain .the delay, 
and, if no explanation is offered, or if the explanation offered is, 
in the opinion of the said Registrar, insufficient, the said 
Registrar may treat the said Petition as set down and may, after 
duly notifying all parties interested by Summons of his inten- 
tion to do so, put the Petition in the paper for hearing on the 
next following day appointed by the Judicial Committee for the 
hearing of Petitions for such directions as the Committee may 


think fit to give thereon. 


Only one Counsel 59. At the hearing of a Petition not more 
.béard on a side in 


Petition. than than one Counsel shall be admitted to be 
heard on a side. ; 
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CASE. 


60. No party to an Appeal shall be entitled to be heard by 

the Judicial Committee unless he has préviously 

* Lodging of Case, lodged his Case in the Appeal., Provided that . 

where a Respondent is merely a stake-holder 

or.trustee with no other interest in the Appeal, he may give the 

Registrar of the Privy Council notice in writing. of his intention 

not to lodge any Case, while reserving his right to address the 
Judicial Committee on the question of costs, 


61. The Case may be printed either abroad or in England, ` 

and shall, in either event, be printed in accor- 

Printing of Case. dance with Rules I to IV of Schedule A hereto, 

every tenth line thereof being numbered in the 

margin, and shall be signed by at least one of the Counsel who « 

attends at the hearing of the Appeal or by the party himself if 
he conducts his Appeal in person. 


Number of prints 62 Each party shall lodge 40 prints of 
to be lodged. his Case. 


63. The Case shall consist of paragraphs numbered con- 
secutively and shall state, as concisely as possi- 
Form of Case. ble, the circumstances out of which the Ap- 
peal arises, the contentions to be urged by the 
party lodging the same, and the reasons ofappeal. References by 
page and line to the relevant portions of the Record as printed ` 
shall, as far as practicable, be printed in the margin, and care 
‘shall be taken to avoid, as far as possible the reprinting in the 
-case of long extracts from the Record. The taxing officer, in 
taxing the costs of the Appeal, shall, either of his own motion, 
or at the instance of the opposite .party, inquire into any un- 
necessary prolixity in the Case, and shall disallow the costs 
occasioned thereby. 


Separate cases by 64. Twoor more Respondents may, at 
twoor more Respou- K Lagi os 
dents. their own risk as to costs, lodge separate Cases 


in the same appeal. 


Notice of lodge- 65. Each party shall, after lodging his 
ment of case, Case, forthwith give notice thereof. to the 
other party. 
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66. Subject as hereinafter provided, the party who lodges 

his Case first may, at any time, after the expi- 
` ration of three clear days from the day on which 
he has given the other party the notice prescribed by the last 
- preceding Rule, ‘serve such other party, if the latter has not in 
the meantime lodged his Case, with a “ Case Notice” requir- 
ing him to lodge his Case, within one month from the date 
of the service of the said case notice and informing him that, in 
default of his so doing, the Appeal will be set down for hearing 
ee parte as against him, and if the other party fails to comply 
with the said Case Notice, the party-who has lodged his Case 
may, at any time after the expiration of the time limited by the 
said Case Notice-for the lodging of the Case, lodge an Affidavit 
of Service (which shall set out the terms of the said Case Notice), 
and the Appeal shall thereupon, if all other conditions of its being 
set down are satisfied, be set down ex parte as against the party, 
indefault. Provided that no Case Notice shall be served until 
after.the completion of the Printing of the Record and that it 
shall be open to the Taxing Officer, in adjusting the costs of th- 
Appeal, to inquire generally into the circumstances in which the 
‘said Case Notice was served and, if satisfied that there was no 
reasonable necessity forthe said Case Notice, to disallow the 
costs thereof to the party serving the same. Provided also that 
nothing in this Rule contained shall preclude the party in default 
‘from lodging his Case, at his own risk as regards, costs and 
otherwise; at any time up to the date of hearing. 


67. Subject to the provisions of Rule 43and of the last 
Settingdown Preceding Rule Appeal shall be set down ‘tpso 
Appealandexchang- facto as soon as the cases on both sides are 
peers lodged, and the parties shall thereupon ex- 
change Cases by handing one another, either at the Offices of one 
of the Agents or in the Registry of the Privy Council ten 
copies of their respective Cases. 


BINDING RECORDS, &c. 


68. As soon as an Appeal is set down, the Appellant shall 
Mode of binding attend atthe Registry of the Privy Council 
ot Jadieut omik, and obtain ten copies of the Record and Cases 
tee. to be bound for the use of the Judicial Commit- 
tee at the heating. ‘The copies shall be bound in cloth or in half 


8 


Oase Notice. 
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leather. with paper sides, and six leaves of blank paper.shall be 
inserted before the appellant’s Case. .The front cover shall bear 
a printed label stating the title and Privy Council number of 
the Appeal, the contents of the volume, and the names „and ad- 
dresses of the London Agents. The several documents, indicated 
by incuts, shall be arranged in the following order :(z) Appel- 
lant’s Case ; (2): ‘Respondent’s Case ; (3) Record ;(4) Supplemental 
Record (if any) and the short title and Privy Council number: of 
‘the Appeal shall also be shown on the back. 


69. The Appellant shall lodge the bound 
Time within which COP2€S not less than four clear days before-the 
bonnd copies shall Commencement ofthe Sittings during wich 
` be lodged, the Appeal is to be heard. 
. HEARING. 
70. As soon as the Judicial Committee have appointed:a 
Notice to parties day for.the commencement of the Sittings-for 
EAE the hearing of Appeals, the Registrar of the 
tering Appeals por Privy Council shall, as far as in him lies, make 
heating known the day so appointed to the. Agents of 
all parties concerned, and shall name a day on or before which 
Appeals must be set down if they are to be entered in the List - 
of Business for such Sittings. All Appeals set down on or before 
the day named shall, subject to any directions from the Commit- 
tee or to any agreement between the parties to the contrary, be 
entered in such List of Business and shall, subject to any direc- 
tion from the Commiittee to the contrary, be heard inthe order 
in which they are set down. 


. 71. The Registrar of the Privy Conncil shall, , Subject to the 
Notice to parties Provisions of Rule 42, notify the parties to 
of day fixed for each Appeal by Summons, at the earliest 
hearing Appeals. possible date, of the day appointed by, the 


Judicial Committee for the hearing of the Appeal, and the parties 
shall be in readiness to be heard on the day so appointed. 


72. Atthe hearing ofan Appeal not more 
- Only two Counsel than two Counsel shall be admitted to be 


don a side in 
oes heard on a side. 


73- In Admiralty appeals the Judicial Com- 
mittee may, lif they think fit, require the atten- 


Nautical Assessors. i 
dance of two Nautical Assessors, 
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JUDGMENT. 
74- Where the Judicial Committee, after hearing an Appeal, 
Noiicetto'partiesol decide to reserve their Judgment thereon, the 
day fixed for delivery Registrar of the Privy Council shall in due 
ot mdgment, course notify the parties who attended the 
hearing of the Appeal by Summons of the day appointed by the 
Committee for the delivery of the Judgment. 
COSTS. 
` 75+ All Bills of Costs under the Orders of the Judicial Com- 
mittee on Appeals, Petitions, and other 
matters, shall be referred to the Registrar of 
the Privy Council, or such other person as the Judicial Committee 
may appoint, for taxation, and all such taxations shall be regula- 
ted by the Schedule of fees set forth in Schedule C hereto. 
What costs taxed 76. The taxation ofcosts in England 
in England. shall be limited to costs incurred in England. 
77. The Registrar of the Privy Council shall, with all con- 
venient speed after the Judicial Committee 
Order to tax. have given their decision as to the costs of an 
Appeal, Petition, or other matter, issue to the 
party to whom costs have been awarded an Order to tax and a 
Notice specifying the day and hout appointed by him for taxa- 
tion. The party receiving such order to tax and Notice shall, 
not less than 48 hours before the time appointed for taxation, 
lodge his Bill of Costs (together with all necessary vouchers for 
disbursements), and serve the opposite party with a copy of his 
Bill of Costs and of the Order to tax and Notice, 
78. The Taxing Officer, may, if he think fit, disallow to 


; any party who fails to lodge his Billof Costs 
Power of Taxing ae > 3 

Officer where taxa- (together with all necessary vouchers for dis- 
Baha toe a bursements)‘within the time prescribed by the 
whose costs are tobe Jast preceding Rule, or who in any way delays 
aay or impedes a taxation, the charges to which 
such party would otherwise be entitled for drawing his Bill of 
Costs and attending the taxation. 


79. Any party aggrieved by a taxation may appeal from 
, the decision of the Taxing Officer to the Judi 

Appeal from deci- . ` 5 
sion of Taxing cial Committee. The Appeal shall be heard 
oe by way of motion, and the party appealing 
shall give three clear days’ Notice of Motion to the opposite 


Taxation of costs. 
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party, and shall also leave a copy of such Notice in the Registry 
of the Privy Council. 


80. The amount allowed by the Taxing Officer to the Judi- 


: cial Committee and subject to any appeal from 
Amount of taxed 2 z eg : 
costs to be inserted his taxation to the Judicial Committee and 
in his Majesty’s subject to any direction from the Committee 
Order in Council. g i ) ; 
to the contrary, be inserted in His Majesty’s 


Order in Council determining the Appeal or Petition. 


81. Where the Judicial Committee directs costs to be taxed 

on the pauper scale, the Taxing Officer shall 

ee eons eta the not allow any fees of Counsel, and shall only 

award tothe Agents out of pocket expenses 

and a reasonable allowance to cover office expenses, such allow- 

ance to be taken at about three-eighths of the usual professional 
charges in ordinary Appeals. 

82. Where the Appellant has lodged se- 

Security tobe dealt curity for the Respondent’s costs of an Appeal 


with as HisMajesty’s _ f 5 3 
Order in Counci) de- in the Registry of the Privy Council, the Re- 


termining Appeal dig istrar of the Privy Council shall deal with 
such security in accordance with the directions 
contained in His Majesty’s order in Council determining the 
Appeal. 
MISCELLANEOUS. 
83. The Judicial Committee may, for sufficient cause shown, 
_., excuse the parties from compliance with any 
Power of Judicial 

Committee to excuse Of the requirements of these Rules, and may. 
mi Rule ian? give such directions in matters of practice and 
procedure as they shall consider just and ex- 
pedient. Applications to be excused from compliance with the 
requirements of any of these Rules shall be addressed in the first 
instance to the Registrar of the Privy Council who shal) take 
the instructions of the Committee thereon and communicate the 
same to the parties, If, in the opinion of the said Registrar, .it 
is desirable that the application should be dealt with by the 
Committee in open Court, he may, and if he receives a written 
request in that behalf from any of the parties, he shall, put the 
application in the paper for hearing before the Committee at 
such time as the Committee may appoint, and shall give all 

parties interested Notice of the time so ap pointed. 
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84. Any document lodged in connection with an Appeal 
Petition, or other matter pending before His 
Majesty in Council or the Judicial Committee 
may be amended by leave of the Registrar of 
the Privy Council but if the said Registrar is of opinion that an 
application for leave to amend should be dealt with by the Com- 
mittee in open Court, he may and if he receives a written request 
in that behalf from any of the parties, he shall put such applica- 
tion in the paper for hearing before the Committee at such time 
as the Committee may appoint, shall give all parties interested 
Notice of the time so appointed. 


Amendment of do- 
cuments. 


Affidavits may be 85. Affidavits relating to any Appeal, 


sworn before the Re- Petition, or other matter pending before His 
gistrar of the Privy , ` . ee j 
Council, Majesty in Council or the Judicial Committee 


may be sworn before the Registrar of the Privy Council. 


86. Where a party to an Appeal, Petition, or other matter 
pending before His Majesty in Council changes 
Change of Agent. his Agent, such party, or the new Agent, shall 
forthwith give the Registrar of the Privy 

Council notice in writing of the change. 


Scope of applica. 87. Subject to the provisions of any 
tion of Rules. Statute or of any Statutory Rule or Order to 
the contrary, these Rules shall apply to all matters falling with- 
in the Appellate Jurisdiction of His Majesty in Council. 

Mode of citation 88. These Rules may be cited as the 
and date of operation. Judicial Committee Rules, 1908, and they shall 
come into operation on the 1st day of January 1909. 


SCHEDULE A. 
Rules as to Printing. 


I. All Records and other proceedings in Appeals or other 
matter pending before His Majesty in Council or the Judicial 
Committee which are required by the above Rules to be printed 
shall henceforth be printed in the form known as Demy (z. é,) 
54 ems in length and 42 in width. 

II. The size of the paper used shall be such that the sheet, 
when folded and trimmed, will be 11 inches in height and 83 
inches in width. 
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ITI. The type to: be.used in: the text’ shall -be-Pica- type, 
but Long Primer:shall be used” in printing accounts, tabular 
matter and notes... k soa . 

IV: ‘The number of-lines in each page of Pica type, shall 
be 47 or thereabouts, and every tenth ,line shall be’ numbered ‘in 
the margin. : 

V. The price in England for the printing by His Majesty’s 
printer of 50 copies in the form prescribed ` by these Riilés shall 
be 38s. per sheet (eight pages) of pica with marginal notes, not 
including corrections, tabular matter, and other extras, 


SCHEDULE B. 


Countries and Places referred to in Rules 21, 29 and 34.. 
Australia (and the constituent States| Federated Malay Staves. 


thereof ) : Fiji.. 
Basutoland. Hong Kong, 
Rritish East: Africa. India. 
British Honduras. Mauritius 
. British» North Borneo. New ‘Zealand. 
Brunei. Persia, 
Ceylon.: Beychelles. . 
China, Somaliland Protectorate, . 
Eastern African Protectorates. ‘Btraits Settlements, 
Falkland Islands; Zanzibar, 


SCHEDULE ‘C.. 


Fees allowed to Agents conducting Appeals or other matters before the Judicial 
Committee of the Privy Council. Í 


£.3 de 

Retaining Fee tee eee eee see ve 013 4 
Perusing written Record, at the rate of, for every 26. folios wo 0'6 g 
Perusing Printed Record, at the rate of, for every printed sheet of 8 

pages... oe oe ase see - 110 
Attendance at the Council Office, or elsewhere, on ordinary business, 

such as to enter an Appearance, to make a search, to lodge a Peti- 

tion or Affidavit, or to retain Oounsel re 3 .. Olo 0 
Attending at the Council Office to examine. proof print of Record 

with the certified Record per diem ove soe ow 3 38 0 
Attending at the Council Chamber on Summons fur the hearing ofa 

Petition ... ise eee soe ris - 168 
Attenditig at. the Council Chamber all day on an Appeal not called én 2 6 8 
Attending the Hearing of an Appeal seers v= per:diem 3 6 8 
Attending a Judgment sei as one -» 1 6 8 
Correcting’ English- proofs, at the rate of, for every printed sheet of: ' 

8 pages .... see soe see one ow 010 6 
Correcting Foreign or Indian proofs, at the rate of, for every printed : 

sheet of 8 pages... wo ee ie w 1°10 
Instructions for Petition . wee as toe. » 010 0 
Drawing Petition, Oase, or Affidavit ai .. per folio 0 2 0 
Copying-Petition, Case, or Affidavit ae per folio’ 0 0 0 
instructions for case ... tes re cee see! 1 10 VQ 
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oooocoocooce 


Instructions to Counsel to argue an Appeal ... eee w 1 0 0 
Instructions to Counsel to argue a Petition ... aes .. 010 0 
Attending Consultation wee ae - 10 0 
~ Sessions Fee for each year ot part of a-year Tedi the daté of Appear- 
ance ,. se ne. ose see ae we 38 3 0 
' Drawing Bill of Costs.. ase see ses nels 010 
- Copying’ Bill of Costs... se ST .. per folio 0 0 6 
Attending Taxation of Costs of an Appeal ees". «i: ow 2 2 0 
Attending Taxation of Costs ofa Petition 11 0 
IL 
COUNCIL OFFICE FEES, 
Entering Appearance ... nia aes 0'10 0 
‘Lodging Petition of Appeal |... as 200 
Lodging any other Petition sis aes 1 0 0 
Lodging Case one ase Ti _ œ I 0 0 
Setting down ‘Appeal (chargeable to Appéllant only) ... we 2 0 0 
Sétting down Petition (chargeable to'Petitioner only) ». 100 
Summons Ses oe, ase nae ‘eee -0 1ọ 0 
Committee Report AS .. 110 0 
Original Order of Majescy-in Council deretmining an Appa « 4 0 0 
Any other Original Order of His Majesty in Council.. i 2 0 0 
Plain Copy of an Order of His Majesty in Council ae æ.. 0 5 O 
Original Order of the Judicial Committee... a .. 110 0 
Plain Copy of Committee Order. . . is we 0 6 
‘Lodging Affidavit oo 0 10 
Certificate delivered ‘to Parties “ie we OTL 
Committee References , tee e 2 0 
Lodging Caveat sai w- 1 0 
Subpoenas to Witnesses - 23 we 010 
Taxing Fee in Appeals aa æ. 38 0 
Taxing Fee in Petitions one 2 0 
2'st December, 1908. A.W, Fitzroy, 


AT ‘THE COURT AT BUCKINGHAM PALACE. 

Present — The King’s Most Excellent Majesty, Archbishop 
of Canterbury, Lord Chamberlain, Lord President, Lord Fitz- 
Maurice. 


Whereas there was this day read at the Board a representa- 
tion from the Judicial Committee of the Privy Council in the 
words following, zz :=—— 


“ The Lords of the Judicial. Committee having taken into 
consideration the practice and procedure in accordancé with 
which the general appellate jurisdiction of Your Majesty in 
Council is now exercised and being. of opinion that the rules 
regulating the said practice - and procedure ought to be con- 
solidated and- amended: Their “Lordships do hereby -agree 
umbly to recommend to Your Majesty that,with a view to such 
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consolidation and amendment certain Orders of Her Late Majesty 
Queen Victoria in Council regulating the said practice and pro- ` 
cedure, vzz , the Orders in Council dated respectively the rrth 
day of August 1842, the 13th day of June, 1853, the 31st day of 
March 1855, the 24th day of March, 1873, and the 2oth day of 
June, 1873 ; and also the Order of Your Majesty in Council, 
dated the 26th day of March, 1905, amending the said practice 
and procedure ought to be revoked and that the several Rules’ 
hereunto annexed ought to be substituted therefor.” ; 

His Majesty having taken the said representation into con- 
sideration was pleased by and with the advice of His Privy 
Council to approve thereof and to order as it is hereby ordered 
that the said Orders in Council in the said Representation 
mentioned be and the same are hereby ‘revoked and that the 


Rules hereunto annexed be substituted therefor, 


21st December, 
l rgo8. 
* 


** , 

The Laws Delays :—In England there is a hue and cry raised 
against the pendency of cases which are not even more than six 
months old. In the Madras High Court second appeals take not ` 
less than two years while first appeals take not less than 
three years and yet there are no chances of these appeals and 
second appeals being disposed of earlier. After a decade or 
so of complaint and accumulation of arrears we have been 
able to get at last one more judge to dispose of the ac- 
cumulated arrears of all these years. Strictly speaking liti- 
gation which is begun in the Munsifts Court and which ends 
in the High Court takes not less than five years for being finally 
disposed of. It will probably take two years in the Munsiff’s 
Court, not less than a yearin the District Court, and not less 
than two years in the HighCourt. If the litigation is commenced 
in the District Court and ends in the High Court it will take 
not less than six years for disposa](unless there is an appeal to the 
. Privy Council when a further period of not less than 3 years will’ 
have to be added.) An original litigation in the District Court 
takes not lessthan 3 years for being disposed of and with the 
appeal in the High Court the period comes to 6 years. Surely ` 
some steps have to be devised for curtailing the time taken in 
these various Courts. At any rate the High Coust may do what 
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itcan for cutting short the period of litigation. Considerable 
time is occupied in obtaining copies and this time, while it adds 
to the delay, is not generally taken into account. The time for 
appealing to the District Court is 30 days and to the High 
Court go days from the date of the delivery of the judgment ap- 
pealed against, but the actual date of filing is much longer 
Owing to the time taken in obtaining copies. It will be in very 
many, cases useful to know the time occupied in granting copies of 
` judgments and decrees. It will be useful also to know in how many 
cases judgments can be said to be ready in fact for the purpose of 
being copied although judgments may -have been delivered and 
pronounced in open Court. We think there isa considerable num- 
ber of cases in which judges, for mere statistical purposes, deliver 
judgments when, as a matter of fact, they are being pruned and 
. Shaped afterwards when application for copies are made. We 
hope we are not in any way overstating if we say that in most cases 
it takes not less than 4 months, if not more, in the lower Courts to 
obtain copies for appeal. If the High Court calls for a return show- 
ing the time occupied in granting copies after judgment is pro- 
nounced and application is made for copies,-useful purpose will 
be served. Any expedient which will shorten the period of liti- 
gation will be welcome to litigants, and if more judges could not 
be appointed the High Court may take this matter in hand as this 
is within its power to do. While Royal Commissions and a whole 
host of Bar Associations’ protests come into existenc: when 
arrears in the High Court, the Supreme Court of Justice in Eng- 
land, are said to have accumulated for only a period of 6 months 
it is sickening to feel the indifference displayed by the authorities 
in the accumulation of arrears for a period of 3 or more years. We 
‘ are glad that after the advent of thenew Judge, the arrearsin the 
High Court are being gradually cleared. 
oe 

The Art of Cross-Examination.—The art of cross-examination 
is necessarily founded on principles. 

These principles are well understood by barristers who have 
attained any degree of poficiency in the art, and can best be 
explained as follows :— 

To cross-examine is to test in a Court of Jaw the evidence 
of an opposing witness, 


9 
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“This is done by means of questions, and in accordance with 
the following working rules: “ Come to the point as soon as 
possible.” “Donot argue with a witness,’ “Do not ask a 
question unless there is a good reason for it? “ Except in cases 
where your position is so bad that nothing can injure it, and 
something may improve it, do not splash about, and do not ask 
a question without being fairly certainthat the answer will be 
favourable to you.” “If a witness is manifestly lying, leave 
him entirely alone.” “ Keep calm.” l 

These rules represent the practice of good cross-examiners 
at the present time. But not every cross-exaininer is good. 

With some, especially solicitor-advocates, what is known as 
“ being clever with a witness,” “shouting,” “being made and 
then reprimanding the witness for impertinence,” are favourite 
methods of extracting the truth, but these methods are mostly 
practised in Metropolitan Police and County Courts although 
they are occasionally resorted to elsewhere. . 

There was once a barrister who in criminal cases invariably 
commenced his cross-examination by gazing anxiously at a 
witness and saying: ‘‘ Have you called at any public house on 
your way here?” and on getting an answer “ No” would apolo- 
gize and glance at the jury meaningly. Thesame person would 
always ask a police witness whether he didn’t like getting lodg- 
ing and conduct money for attendance at the Court !—The sug- 
gestion being that the case had been “got up” and so on. 

I once heard a solicitor in a London County Court cross- 
examine a witness thus :— i 

« What? You-don’t mean to tell me your adn’t got the brass?” 

“Mr. » interfered the Judge, “really you should show 
more respect to the Court.” 

« Well, your honour, I mean money ” (to witness). 

“ Ad you got it?” 

(3 No.” 

“Oh; You say that, do you! Well it is a lie, then.” 

Another solicitor in a Police Court was cross-examining a 
witness, and has received a disoncerting answer. The Court 
laughed. Not so the solicitor. He shook his fist at the witness, 
“« You wait,” he shouted, ‘Pll ¢aéck you directly !” 
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On another occasion a barrister, who had only just emerged 
from the solicitors ranks, said to me,. “If your man does n’t settle, 
tell-him I shall ask hiin whether he does not eat his meals in the 
kitchen.. I was articled to him and know all about him.” 

Another and most ludicrous instance of how uot: to do it, I 
heard once in an Assize Court. 

A witness, John Jones, had been called He wassworn and 
asked to say what he knew about the affair. 

“ Nothing.” 

“ Nothing! Have the goodness to pay attention, Sir, you re- 
member being in the Red Cow Inu on the roth of last month.?” 

“ No, I don’t.” A 

The counsel handed the witness the depositions. 

“Ts that your name ?”- 

e Yes.” 

The Judge nodded to the barrister. “ You may treat him 
as a hostile witness.” 

‘The barrister having been given permission, began: Mr 
John Jones, you deny everything you have previously sworn. 
Have yon been in the company of prisoner's friends since you 
last gave evidence ?” 

“No” 

“Tsee. What did you have to drink before coming here ?” 

«« Nothing except tea.” ' 

“ Tea—ahem ! a queer sort of tea. How many glasses of tea 
did you have?” 

“I bad two cups.” 

“Two very large cups, eh ?” 

The witness turned to the Judge. 

« My lord, why should I be insulted ?” 

The Judge intervened. “ Of course. not; nobody means to 
insult you, but—” 

“ My lord, I know nothing about this case. I am a juror 
in waiting.” 

Note that the barrister had: not the sense to see there was 
probably some mistake, but inimediatély jumped to suggestions 
of bribery and drunkenness. It was not his fault. Sergeant Buzfuz 
did the same sort of thing, but the Buzfuz type is becoming ex- 
tinct now and so much the better. 
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At the Old Bailey now-a-days no one who hears R. D. Muir, 
George Elliott, and Foster Boutton cross-examine, would realize 
that 20 years ago the term an “ Old Bailey” barrister meant one 
in whom strength of voice and power of invective took the place 
of forensic ability. 

But so it was. And now it ischanged again so much the 
better. an 
Come we now to the High Court, as established in the Royal 
Courts of Justice, London, and we shall learn what cross-exami- 
nation, really is. 

But let me take a look backward. 

Erskine, Ganow and Scarlett stand far back in the past as 
masters of the art; then come the days of Coleridge, Hawkins" 
Karslake, Ballantyne and Giffard; then those of Russell, Lockwood 
Henry Mathews, Forrest Fulton, and Bigham; then the era of 
Lawson Walton and those whom I have selected as types to be 
studied here. . 

A wide survey, indeed, and many of themare dead or 
forgotten by the reading public. , 

To my mind Charles Russell will ever stand out as a very 
great cross-examiner. The public know him mainly by his cross- 
examination ot Pigott before the Parnell Commission, which was 
but a slight thing, and‘his defence of Mrs. Maybrick, which was 
one of his few mistakes; but to those: ‘who heard him almost 
daily in the Courts and watched his methods, he must ever re- 
main one of the chiefest of all. Powerful in his personality, short 
and to the point, his power of extracting truth from the unwilling 
by deduction and suggestion was very great. 

He, however, belongs to a past generation, and these few 
words of tribute must suffice. a 

Frank Lockwood was another good cross-examiner, but of 
the bluff, or stand-and-deliver sort. He also sometimes was 
hardly courteous. I remember on one occasion—the “ Lucky 
Dog” case—his persistently addressing the plaintiff as “ Here. ” 
This was merely annoying as in voice name and appearance 
Mr. Reichardt was German! 

The present Mr. Justice Bigham was, when at the bar, an 
extremely good cross-examiner, incisive, very cool and dead on 
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the mark. I always reckoned him next to Charles Russell, and in 
a commercial case he was even better than the late Chief 
Justice. 

Taking back a littie-toSergeant Ballantyne, the following 
is an example of a really effective piece of cross-examination. 

In a case in which he was prosecuting for child-murder, 
evidence was given by witness that the child, alleged to have 
been poisoned by continuous dosing with laudanum, appeared 
happy and was never heard to cry. 

Sergeant Ballantyne cross-examined. ‘You say the child 
was always quiet?” “Yes.” ‘Quiet—quiet as the grave?.” 

He sat down. 

Sir John Coleridge again was a good cross-examiner, 
although his handling of the Tichborne Case has been variously 
estimated. Everyone knows his “would you be surprised to 
learn?” with which he prefaced his chief questions to the 
claimant, and the answer, ‘‘no, nor anything else you could say” 
and it certainly seemed unwise to give an opening for such an 
answer. However, the result of that very lengthy cross-examina- 
tion was disastrous to the claimant. 

Sir Henry Hawkins, in speaking to me of cross-examination, 
praised but one barrister, and that one Charles Russell. He, 
however, seemed to think very highly of the powers of the late 
Attorney-General, Sir John Lawson Walton. 

He said further: “I can’t explain my success asa cross- 
examiner, and I can lay down no golden rule of practice. Cer- 
tainly the art of cross-examination is not to examine crossly, and 
perhaps I may say that the art is not to cross-examine at al]. It 
may savour of a contradiction in terms, but my meaning is that 
_ the cross-examiner should not puta question unless he has a 

sound reason for doing so. Sometimes my cross-examination 
has consisted of a look, sometimes a nod. Iseldom in any case 
put many questions, and never splashed about—that is fatal.” 

Sir Henry himself was rated very highly by his contem- 
poraries, and perhaps in his defence of Col. Baker was he seen at 
his best. His methods, however, would hardly subserve the 
requirements of the present day standard, admirable though 
they were in his time. Letme take an example of his cross- 
examination of Mr. Baigent in the Tichborne case, which will 
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shew in-its fullest aspect the old style—of ridiculing’ and 
arguing with the witness. It may be remembered that in his 
conversation Sir Henry attempted to discredit Mr. Baigent’s 
opinion that the claimant and Sir Roger were one-and the same 
person. 

Mr. Hawkins: Didn't it strike you as rather strange that he 
(the claimant) could not spell his own uncle’s name correctly ? 

Mr. Baigent: No. 

Mr. Hawkins: Just like Roger. 

Mr. Baigent: Yes, just like Roger. 

Mr, Hawkins: Well, but gentlemen don’t always send 
bottles of vermouth to old ladies—(laughter). “I hope she is 
enjoying good health” (quoting from a letter of the claimant. ) 

Mr. Baigent: Just his way. 

Mr. Hawkins: Just like Roger? (Laughter). 

Mr. Baigent: Yes, just like Roger (Laughter). 

l -Mr. Hawkins: You say this person (the claimant) asked 
Charles Grey what place was that ? 

Mr. Baigent: That is the story. 

Mr. Hawkins: The lost heir comes back to his house and 
asks, “what place is this,” (Laughter), 

Mr. Baigent : Oh, I should have done the same. 


Mr. Hawkins: If you had not known anything. about it 
before, you probably would. (Laughter. ) 


Mr. Baigent: Oh! I often play that kind of prank myself. 


Mr. Hawkins: You must be a very humorous fellow down 
at Winchester? (Laughter) 


Mr. Baigent: Oh, I haveoften talked to people not telling 
them who I am, and asked them questions of that sort. 


Mr. Hawkins: I declare I shall ask you for that photograph 
you promised me the other day. 

Pick me out 4 good one. (Laughter). . 

Mr. Baigent: You then repudiated it with scorn, and said, 
«I don’t want your photograph.” 

‘Mr. Hawkins: Oh, I will take the photograph if you like. 

Mr. Baigent: Well, here isthe photograph, 
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Coming now to living masters of the art, I must preface a 
short explanation. 

The barristers specially dealt with by me are not the only 
good cross-examiners living. For instance, in a heavy commercial 
case, Sir Robert Finlay has no superior, and inthe ordinary 
work of the King’s Bench Division, who is more satisfactory 
than W. O. Dankwerts K. C., or H. G. Shee, K. C., or Marshall 
Hall, K. C. ? 

Even the Chancery Courts have their Ogden Lawrence, 
K. C., T. R. Hughes, K. C., and Gore Browne, K. C., while in 
the Parliamentary Committee rooms there is no more efficient 
cross-examiner than Vesey Knox, K. C.— Canada Law Times. 


(To be continued.) 


F k 
* 


Legislation by Regulations.—Complaint has often been made 
of the tendency in recent legislation to invest Government ad- 
ministrative departments with judicial functions, but an even 
more questionable practice has arisen of leaving the important 
machinery for the working out of new laws to be settled 'and 
fixed by departmental regulations. Officialism has its own view 
of what is, or ought to be, the law; and if these views do not 
coincide with the plain wording or the meaning of the Act 
which the department is set to carry out, so much the worse for 
the Act or for the section of the public whose interests it may 
affect. In the case of the Straffordshire Financial Company, Lid. 
v. Valentine, before the Court of Appeal last week, the defendant 
denied liability on his bill, which had been discouuted by the 
plaintiffs, on the ground that they had vot properly registered 
themselves as money-lenders at the place where the transaction 
was carried out, and that, by reason of the provision of the 
Money-lenders Act, 1g00, they were therefore precluded from 
suing for payment. The answer of the plaintiffs was that, on any 
view of the case they had complied with the regulations pro- 
vided by the Commissioners of Inland Revenue for the Registra- 
tion of money-lenders’ places of business. In the course of the 
argument it transpired ‘that these regulations recognised in 
terms the carrying on of business by an unregistered money 
lender fora whole month (either on a change of address or on 
the running out of the three years’ term for which an original 
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registration is effective) although the Act expressly provides 
[sec. 2 sub-section 12 (4)] that a money-lender shall carry on busi- 
ness in his registered name....and at his registered address or 
addresses and- at no other address.” Lord Justice Vaughan- 
Williams, who took occasion to ‘say, by way of comment on some 
previous rather strained decision under the Act, that since of 
those decisions were decisions which would not have been arrived 
atif it had not been a money-lending Act preferred to have 
his judgment against the plaintiffs on the ground of their nov- 
compliance with the regulations rather than on the broad ques- 
tion that these regulations giving a liberty to trade which was 
excluded by the statute, were w/tra vires, but the other members 
of the court (Lord Justice Fletcher-Moulton and Lord Justice 
Farwell) were quite firm on the point, and were prepared to 
find against the plaintiffs on both grounds. No one, of course, 
is going to waste sympathy on the woes of money lenders under 
the Act, but it would seem rather a hardship if their compliance 
with regulations issued by the Commissioners rendered them 
liable to have their business transactions invalidated. On the 
other hand the public would certainly have a grievance if the 
protection intended to be given by the Act against non-register- 
ed money-lenders were superseded by departmental orders 
claiming to have equal force with the statute-—Law Fournad. 





CONTEMPORARY LEGAL LITERATURE. 


An article in the American Law Review (January-Febru- 
ary, 1910) entitled Proxzmate Cause in the Law of Torts discusses 
the applicability to Torts of the doctrine of Hadley v. Baxendale. 
The writer is of opinion that therule which limits a person’s 
liability ozy to the consequences which he could reasonably have 
foreseen is applicable only to the Law of Contracts, and that 
the true rule applicable to Torts is that of Smith v. London 
&c. Ry. Cot The reasonable contemplation of some injury 
is the factor determining the existence or non-existence 
of liability for harm to another resulting from an act not ger se 
unlawful under the maxim szc utere tuo ut alienum non laedas. 
But if you were bound to foresee that some injury will result, you 








1 LR 60. P. 14 
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shall answer for all which does actually and logically result. Refer- 
ring to the conflict of the dicta on the point both in text books 
and in decisions the author observes that the foregoing view best 
reconciles them andis alsoin. harmony with the Roman and 
Continental] Jurisprudence. 


In a series of articles in the current Volume of the Harvard 
` Law Review, Mr. Beale discusses the several rules adopted in 
different systems in deciding ‘What law governs the validity of a 
Contract” Though in some vague way an international matter, 
the author reminds us that the rule is essentially one of Munict- 
pal law. After referring to the prevailing confusion in discussions 
on the subject, the writer traces the history of the different views 
obtaining from time to time in England and America. The earliest 
English authority on the point in which all the later views were 
foreshadowed is Robinson v. Blandt. The Judges indicated 
(i) the law of the forum, (ii) the law of the place of performance, 
(iii) the law intended by the parties, and ( iv) the lawiof the place of 
performance, as that presumably intended by the parties, as 
being successively the governing factor. Some of these have 
since been rejected in England; the law of the forumin Quarrzer 
v. Colston 2; the law of the place of the subject-matter of the 
contract in Stapleton v. Conway?; the presumption of intent to 
submit the contract to the law of the place of performance, 
in ZF. & O. Steam Navigation Co. v. Shand *, The principle 
ofthe ‘law intended by the parties’ has now been finally 
accepted in England. (See Z» re Missouri S. S. Co." ; Hamlyn 
v. Talisker Distillery®; Spurrier v. La Cloche.) This doctrine 
adopted by Manfield C. J., from continental writers is, in the 
opinion of Mr. Beale, an anomaly in the English law. In 
America Chief Justice Saw disapproved of it and laia down the 
rule that a contract is governed by the law of the place of contrac- 
ting; but, even in America, ‘the prevailing tendency,’ itis said, ‘is 
to regard the intention of the parties as controlling.’ 

In examining the English and American decisions, the author 
then points out that in applying the doctrine of the ‘intended’ 





L (1760) 1 W. BL. 234, 256. 2. (1842) 1 Phillips 147. 
3. (1750) 3 Atk. 726. 4. (1865) 3 Moo, P. C. N. 8. 290 
5. (1889) 42 Ch. D. 321. 6. (1894) A. C. 202. 


7. (1902) A. C. 446. 
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law, certain presumptions are allowed, .orat any rate ‘certain 
circumstances are given weight.’ Thus ‘the law of the place of 
making is prima facie the law intended! or the law of the flag? 
or the law indicated by the form of the document? or the law 
of the place of performance*+, And when a foreign Govern- 
ment is party to acontract, thelaw cf such Government is 
applied.” 


Mr. Beale, howeveris, both on grounds of theoretical sound- 
ness and of the balance of practical convenience, in favour of the 
rule that the validity of a contract should be decided with refer- 
ence to the law of the place of making. 'T hefundamental objec- 
tion, according to him, to the doctrine of the faw intended by the 
parties’ is that ‘it involves permission to the parties to do a legis- 
lative act? ‘To determine which of several systems of law shall 
govern a given transaction is an act of the law.’ The imperfec- 
tion of the rule is evident from the attempts that have been made 
to ‘limit’ the exercise of the parties’ will. The parties must bona 
Jide intend to adopt the particular law, and further, they cannot 
adopt something unconnected with the transaction: their choice 
1s confined as between the law of the place of making and that 
of the place of performance, and occasionally, the law of the 
sttus also. Among the Practical objections to the theory, he 
points out the want of certainty ; forin numerous cases nothing 
short ofan actual decision by the Court can incontestably 
determine whet lawthe parties intended their contract to 
be governed by. Ou the other hand, to allow the question 
of the validity of a contract tobe governed by the law of 
the place of performance is ‘to give that law exterritorial effect, 
A fundamental doctrine of our law is that ‘the laws of every 
state affect and bind directly all acts done within it? and ‘if the 
law of the place where the parties act refuses legal validity to 
their acts, it is impossible to see on what principle some other 
law may nevertheless give their acts validity.’ Further the ap- 
plication of this rule too is not free from uncertainty; for per- 
formance may often consist of a serres of acts which have to be 
done in different places. 





1. (1884) 12 Q.B.D. 589. 2. (1865) 6 B. and S, 100 
3. (1883) 10 Q.B.D. 521 4. (1899) 2 Ch. 173 ; (1907) 1 K. B. 746, 
5. (1869) L. R. 8 Eq. 198, 
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BOOK REVIEWS. 

Digest of Customary Law: By Sir W. H. Rarrican, K. C. 
Seventh Edition: By H. A. B. Rarrican (one of the Judges of 
the Chief Court of the Punjab). Published by Messrs. Wildy and 
Sons, London.—The digest of the Civil Law of the Punjab gives 
in a succinct form the customary law applicable in that province. 
It is interesting to compare this customary law with the Hindu 
law as administered by the courts. According to Mr. Mayne 
the customary law of the Punjab is the strict Hindu law stripped 
of all the Brahminical element which predominates it in other 
parts of India. It is regrettable that no efforts were made in 
other parts of India to collect the customary ‘law which prevail- 
ed in those parts. Since the publication of the last edition 
about eight years ago there have been various rulings in the 
courts. It reflects the highest credit on the present editor 
that he has been able, amidst. his arduous official duties, 
to find time for the preparation of this edition. The cases 
up tothe end of June 1909 have been embodied, and on the 
whole the present edition is a considerable improvement upon . 
the old. We trust the book will be found useful not merely to 
the practitioners of the Punjab but also to others elsewhere. 





Mr. S. SRINIVASA AIVAR’S Case-Noted Criminal Code, Vol. 1, 
Price Rs. 7: Published by Messrs. R. Venkateshwar & Co., 
Ananda Press, Madras.—Case-noted editions of Acts are very valu- 
abletothe busy practitioner. The sections are not lost in the 
commentary and the practitioner knows where to find his law on 
any given point. In this Case-Noted Criminal Code Mr. Srinivasa 
Aiyar has given the cases under many appropriate headings 
catching to the eye. The present volume contains the two chief 
Acts relating to Criminal Law and Procedure, vzz., the Penal 
Code and the Criminal Procedure Code. It also contains the Evi- 
dence Act. We are sure the book will be found useful to the 
profession and trust it will meet with the encouragement it 
deserves, , l 





The Limitation Act: By SARAT CHANDAR GHOSE: Published 
by Messrs. R. Cambray & Co--@alcutta. Price Rs. 1-4-0. Part 1.— 
The author has to be congratulated upon his being first in the field 
in bringing out a commentary on the New Limitation Act. 
The change from the old law is pointed out and the notes ate 
` concise. "he author has made a judicious selection of the cases. 
The author has issued Part I tostaining the sections with còm- 
théntariés, and the articles and the comtnentary on them will form 
Part II which is not yet issued. We trust the book will be found 
useful by the members of the profession. ` 
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The Law and Practice relating to Letters Patent for Inven- 
tions: By THOMAS TERREL, K. C. Fifth Edition: By COURTNEY 
TERREL, Barrister-at-Law: Sweet and Maxwell, Limited, London: 
Price 30 s.—The author has made considerable improvements in 
the recent legislation in England on the subject. The Patent, and 
Designs Act of 1907, Edward VII, Ch. 29, is fully dealt with. The 
author points out that a considerable portion of the book has 
been re-written. A comparison of the last edition with the pre- 
seut fully justifies this statement. There. can be no doubt that 
the present edition is a considerable improvement on the last. 
We commend this edition to the notice of the profession. 





The Annual Digest of Indian Cases of 1909: By Mr. S. SRINI- 
VASA IYER, High Court Vakil. Published by Messrs. R. Venka- 
teshwar & Co., Ananda Press, Madras. Price Rs. 3. 


Mr. Srinivasa Aiyar’s Annual Digests are well-known to the | 
legal profession and there is scarcely any need for our introduc- 
tion. He studies the growing needs of the time and makes an 
improvement in each year’s Annual Digest. The Civil Proce- 
dure Code of 1908 has been in force for nearly 18 months and 
the decisions have reference to the sections of both the old Code 
as weilas of the New Code. In his Digest he takes the new 
sections as the basis and gives the corresponding old sections 
within brackets wherever the decisions are under the old Code. 
For the convenience of the practitioner he has also given a com- 
parative table of the old and new sections. This table will be 
found very useful. 
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THE VAKILS’ GATHERING. 


The annual gathering this year was held on the 29th April 
on the invitation of Mr. Ethiraja Moodaliar at his residence. 
Mr. K. Srinivasa Aiyangar read a paper on the Study of the Growth 
of Hindu Law which is published in these columns and the 
learned Advocate-General concluded the programme witha short 
and interesting speech. The learned Advocate-General referred 
to the year that had passed as one eventful to the profession. 
We think there could be no denying that the year referred to by 
the learned -Advocate-General was not merely eventful to the 
Profession but was also interesting. 

The Profession will be interested in knowing that the High 
Court have made a rulejallowing double Counsels’-fees in cases in 
which the presiding Judge thinks fit toallow the same. This 
must be really gratifying both to the Profession and the litigants, 
and the thanks of the Profession are due to the High Court for 
making this just and equitable rule. 

Again, the High Court have modified some of the rules 
relating to apprentices and some of these modifications at any 
rate will be regarded as beneficial to the persons entering the 
profession. First of all the rule requiring an apprentice to 
obtain 50 p.c. of the marks in the examination, without 
passing which he will not be qualified to be enrolled as a 
Vakil of the High Court, has been amended by reducing the 
minimum to 40 p.c. Ina country where a system of examina- 
tions by whichthe youth of the country are made to waste their 
energies during the best portions of their life prevails, it is with 
a great feeling of relief that one hears about the 1eduction in 
the percentage of marks to be obtained by a candidate for the 
_ passing of examinations. The apprentice has already passed 
the examinations inlaw prescribed by the University, but before 
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he can be enrolled as a Vakil of the High Court he has not only 
to apprentice himself under a practising High Court Vakil and 
attend the High Court for a full year, but also to pass an exa- 
mination, failure in which necessarily affects the hopes and 
prospects of the person and postpones his settlement in life. The 
curtaiiment of examinations will be highly conducive to the 
good and welfare of the people of this country anda reduction 
in the percentage of the minimum marks to be obtained may well 
be regarded as a step towards the attainment of this end. The 
reduction in the percentage will be highly appreciated by those 
entering the profession of law. 

The next modification relates to the rule requiring affi- 
davits from the master taking an apprentice. According to 
the old rule, now abolished, before an apprenticeship contract 
can have any operation, the master (whether an Advocate, Vakil 
or an Attorney) must file an affidavit to the effect that he has 
been himself duly admitted and is practising as such and that the 
contract of apprenticeship hás been duly executed by himself 
and the apprentice. Why a statement by an Advocate, Vakil 

„Or Attorney to the effect stated above is not enough is not 
easily explicable unless it be that the High- Court does 
not trust the word of their own officers unless sworn to. It 
is not also explicable why the rule should require an affi- 
davit or even astatement to the effect that the Advocate, 

- Vakil or Attorney has been enroiled as a Vakil when that fact can 
easily be ascertained from the Court Rolls kept for the pur- 
pose. Any how the High Court must be congratulated upon 
the modification of the rule requiring an affidavit from members 
of the Profession in respect of this particular matter. 

The next andthe last modification relates to.the introduction 
ofa course of lectures on professional etiquette to be delivered by 
the professional gentlemen to be appointed by the High Court. 
The apprentice is required to attend a minimum number of these 
lectures before he can be enrolled. We need hardly say that 
owing in part to the system of training and education received 
by students of law in this Presidency, and owing partly to the 
contract with eminent members of the bar, and last, if not 
least, owing to his having profited by the experience and lessons 
of those who have gone before in the Profession, the youngest 
member of the bar has before him far loftier and nobler ideals 
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of the Profession than his compeer a few generations ago. A 
higher standard of rectitude and professional morality is not 
merely set before him but demanded of him, and there can be 
no doubt that most of the members of the Profession maintain 
the standard rigorously. At the same time, however, owing to the 
progress of time, fresh questions of professional morality and 
etiquette have cropped up andit is therefore fitting that the 
High Court- should inaugurate a series of lectures in order 
that a person entering the profession may become acquainted 
with the difficulties he may have to encounter in the practice of 
his profession and know how best to conduct himself in after life. 


While on this subject of professional - etiquette we have 
to note with much regret that during the year under review by 
the Advocate General there have been rather a large number of 
proceedings against Vakils and Pleaders. Nobody denies that 
reprehensible conduct on the pait of any member of the 
Profession should be proceeded against and that the disciplinary 
jurisdiction of the Court whose officer he undoubtedly is should 
be exercised. At the same time, however, the initiation of pro- 
ceedings, in some cases may be due ratherto overzeal and care 
must be taken that proceedings are not initiated except in the 
most clear cases. 


If the construction wbich the High Court have placed both 
upon Clause 10 of the Letters Patent and upon S. 13 of the Legal 
Practitioners Act, vzz., that they are not restricted to cases of pro- 
fessional misconduct is to be adhered to, we think the High Court 
should impose certain safeguards in order that there may not be 
an abuse of the powers conferred. However, in a fewof the cases 
in which the High Court, found the practitioner guilty of 
misconduct some important questions as to the extent of juris- 
diction have been raised and discussed. It is a matter for con- 
gratulation that the High Court has thought fit to give notice 
to the Vakils Association of cases wherein any charge was for- 
mulated against a Vakil, so that the Association may bave an 
opportunity of representing its own view of the matter in each 
case. We hope this practice will invariably be followed to the 
advantage both of the Profession atid the Judges themselves, 
On the ote hand, the voice of (he Association will be effective 
as the practitioner concerned wili have the condemnation of his 
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own brethren if he happens to deserve it and there will be less 
room for false sympathy; on the other hand, the Judges will have 
the strength of the support of a responsible body like the Vakils 
Association in its condemnation of professional misconduct. 


A few words more about the gathering itself. There 
were some suggestions made about inviting Judges and Mofus- 
sil Vakils. It was said that Barristers invited Judges and 
. that, therefore, the Vakils also should invite Judges to their 
gathering. ‘The reasoning, however, is not quite accurate. 
What the Barristers do, and what is being done in England and 
other countries, is to invite Judgesto a special dinner given by 
the members of the Bar. We think this may be usefully done 
without reference to any decision which the Vakils’ Association 
may come to upon the question whether the invitation to 
the annual function should extend to Judges also. 

With reference to the invitation to the Mofussil Vakils it has 
been said that there have been very few applications from Mofussil 
Bar Associations for being affiliated, but we think it is the duty 
ot those concerned in the management of the Association 
to get more local members enlisted in the first place before they 
complain about the mofussil. As itis, we find that there is 
not even a third of the Vakils of the High Court practising here 
who are members of the Association, and before the Association 
can be made to. do any useful work its ranks ought to be 
strengthened, so that it may not be said that there are a 
considerable number of Vakils whoare non-members and whom, 
therefore, the Association cannot be said to represent. 





- REMEDIES OF MORTGAGOR AND MORTGAGEE 
WHEN THE SAME PERSON HOLDS TWO 
MORTGAGES OVER THE SAME 
PROPERTY. 


The recognition of a right in a mortgagor to create a second 
mortgage over the same property seems to be a very doubtful 
blessing when the second mortgage is created in favour of the 
first mortgagee himself. The uncertainties of the Indian pro- 
cessual lawas to the remedies of the mortgagor and the mort- 
gagee,in such cases are sogreatasto make the position of 
either of, them equally unenviable. Ona former occasion we 
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drew attention to the conflicting views of the different High 
Courts as to the course to be pursued by a person holding two 
mortgages over the same property (19 M. L. J. 433). A similar 


‘conflict of judicial. opinion exists as to the rights and reme- 


dies of the mortgagor in such cases, and the reasoning of the 
Courts in both classes of cases seems to be, to a certain extent, 
interdependent. The Allahabad High Court, which has held 


_that a person holding two mortgages over the same property 


can bring a separate suit in respect of. each of them, likewise 
holds that the mortgagor in such cases can separately redeem 
each of the mortgages. On the other hand, in the recent deci- 
sions of the Madras and the Bombay High Courts in Doratsami 
v. Venkatasesha? and Keshava Ram v. Ranchhod *, the Court, in 
deciding the question of the mortgagee’s remedies, dwelt inci- 
dentally also on the mortgagor’s rights of redemption in such 
cases. So far as the frame of the mortgagee’s suit is concerned, 
it is worth inquiring whether the provisions of Order 34, Rule 1 
of the New Code of Civil Procedure do not necessitate a recon- 
sideration of the arguments on which the decision in Doracsame 
v. Venkatasesha? is based ; and such a reconsideration, would, in 
sothe measure, affect also the question of the mortgagor’s 
right of redemption. But before dealing with that question we 
may briefly discuss the other ground on which the dictum of the 
Madras High Court (followed in the Bombay case?) as to the, 
necessity of the mortgagor redeeming both the mortgages to- 
gether, is based. 


Referring to S. 61 of the Transfer of Property Act the learn- 
ed Judges say: “No doubt (it) abolishes the doctrine of ‘ consoli- 
dation of mortgages’ over different properties * * * * but 
that very section implies, asis shown by the illustration, that if 
the different mortgages are in favour of one and the same person, 
not in respect of different properties but over the same proper- 
ty, the mortgagor cannot seek to redeem any one mortgage 
without redeeming the additional mortgages also.” This view 
has been adopted in a recent case before the Madras High 
Court, where the point actually arose for decision (S. A. 1086 of 
1907). The-Allahabad High Court, on the other hand, has all 
along held that no such inference can be legitimately drawn 

L 901) LER. 25 M. 108. 2, (1905) LL.B. 30 B. 156. 
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from S. 61 or its illustration, and that the mortgagor will be 
precluded from redeeming the mortgages separately only when 
there is a special agreement between the parties that the mort- 
gages, should all be redeemed together—see Zajjo Bibi v. 
Bhagwan Prasa#,1 Khuda Baksh v. Alimunntssa? and the other 
cases reviewed in Ranjit Khan v. Ramdhan Singh.* Among 
the commentators on the Act, Sir H. H. SHEPHARD approves 
of the Madras view, and Dr. GOUR seems to incline to the 
Allahabad view; but there is little discussion by either of them 
on the point. 

We are constrained to think that there is some force in the 
remark of Dr. Gour (S. 1195 of the Commentaries on the 
Transfer of Property Act) that the observation in Doraisami v. 
Venkatasesha * confuses tacking with consolidation. S. 61, no 
doubt, refers only to mortgages over different properties, but that 
is because the doctrine of consolidation, which it repealed related 
only to that class of cases (FISHER on Mortgages, S. 1210). It does 
not seem legitimate to infer therefrom that the Indian Legis- 
lature meant that where the mortgages cover the same property, 
they should be redeemed together. Such a rule must be esta- 
blished on some underlying principle of its own and not by an 
implication from the language of a section admittedly dealing 
with a different question. 


There is, indeed, a somewhat analogous rule, in the English 
law, which allows a mortgagee advancing sums by way of 
further charge on the mortgaged property to insist that the 
mortgage shall not be redeemed without payment of all the 
moneys that had been advanced by him onthe faith of the 
security (CooTH’s Law of Mortgage, p. 1168; ROBBINS, p. 1147, 
&c.). But before applying that rule in this country where re- 
demption is not an equity but a statutory right (Cf. Wedd v. 
Macpherson®) one cannot help asking ‘what are the grounds on 
which it is based. Both the English text-books above referred 
to mention the rule when dealing with the question of ‘accounts’ 
between the mortgagor and the mortgagee, and-they do not dis- 
cuss the reason of the rule. Justice Story points out that the 
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rule was not zz kts form known to the Roman Law (see Eguzty 
Furisprudence, note to S. 418.) The broad doctrine of the Civil 
Law (referred to in Allu Khan v. Roshan Khan?) has not been 
followed in this country since the enactment of the Transfer of 
Property Act, and it is difficult to see any general principle of 
universal equity on which the English form of the rule could be 
based. Mr. Frsuge'considers that “the principles on which the 
rule (of the English law) is founded are substantially the same as 
those which govern ‘tacking’ as against mesne incumbrancers”’ 
(Ss. 1160-1162) and this apparently is also the viewof Justice 
Story (see Equity Furtsprudence, §1010 and Note). If so, it is 
open to doubt whether the rule can properly have application 
under a system that recognises no distinction between the ‘legal’ 
and the ‘equitable ’ estate and under which the mortgagee is 
not the full owner of the /ega/ estate. No doubt S. 80 of the 
Transfer of Property Act abolishes ‘tacking’ (it may be noted 
that the word itself is not used in the body of the section) only 
as-against mesne incumbrancers, but the inapplicability to this 
country of the doctrine of tacking in azy form rests not on the 
ground of statutory prohibition but on the fact that the nature 
of a mortgage as defined in the Anglo-Indian law lacks the 
essentials on which alone that doctrine could be based. 


It may also be pointed out that, where the two mortgages 
are on the same property, the mortgagee’s interests will in no way 
be jeopardised by the mortgagor being allowed to redeem each 
of the mortgages separately. This circumstance differentiates 
such cases from those to which the rule of consolidation used to 
be applied to save the mortgagee from being left with an in- 
sufficient security for one of the debts. Where the mortgagor 
redeems one of several mortgages on the same property, the 
mortgagee only gains thereby, for he getsa better security 
for the remaining debt. It may, however, be said that 
where one of the mortgages is usufructuary and the other 
simple, it would be disadvantageous to the mortgagee to 
have to part with his possession before the simple mort- 
gage is also discharged. But it is extremely douktful whether 
it could ever have been intended by the Legislature that the 
mortgagee should thus be allowed practically to convert a 
simple into a usufructuary mortgage, and it is noteworthy 
1. (1881) LL.R. 4 A. 85, 
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that the mortgagor’s right to recover possession on the dis- 
charge of a usufructuary mortgage is not left to be understood 
as incidental to redemption (under S. 60) but is expressly 
provided for by S. 62. 

There is also a dictum in Ramaswamt Ayyar v. Vythtanatha 
Ayyar? ; but this again, besides being unnecessary for the deci- 
sion, is a mere assumption and carries us no further. The 
learned Judges there say : “If the same property be subject to 
different mortgages in favour of the same (person) the 
mortgagor cannot, from the very nature of the right of re- 
demption, seek redemption without redeeming all the mortgages 
and the mortgagee ought, under Expl. II to S. 13 of the Civil 
Procedure Code,to insist upon all the mortgages being redeemed 
if the suit is brought for the redemption of only one or some of 
the mortgages.” Reference is made to Sri Gofal v. Pirthi 
Singh? in support apparently of the latter part of the above 
proposition. (See also Natta Krishnama Chartar v. Annangura 
Chartar*.) With all deference it is submitted that this is a mis- 
construction of the decision of the Judicial Committee. As ex- 
plained by the Calcutta High Court in Mahabir Pershad 
v. Prabhu Singh*, the rule of res judicata laid down by the 
Judicial Committee in the Allahabad case, does not require the 
mortgagee to set up a priormortgage whose existence or pri. 
ority is not questioned, but is admstfed by all concerned, The 
rule of constructive res judicata would come into operation, only 
on the assumption that the mortgagee was, as a matter of sub- 
stantive law, entitled to, or perhaps even bound to, insist on 
being redeemed in respect of all his mortgages together. l 

Coming now to the argument based on the rules of law as 
to the frame of mortgage suits, the learned Judges who decided 
Dorasamt v. Venkataseshayyar © and Keshavramv. Ranchhod ° 
assume that S. 85 of the Transfer of Property Act required even 
prior mortgagees to be madea party to a puisne mortgagee’s 
suit, and that such prior mortgagees, when so added, must ask 
their mortgages also to be adjudicated upon and decreed. 
Venkataramana Iyer v. Gompertz” suggests a somewhat different 





1. (1903) LL.B. 26 M. at p. 776. 2. (1902) LL.B, 24 A. 429 ÇP. C.) 
3. (1907) LL.R. 30 M. 353, 4. (1908) 9 O.LJ, 78. 
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view ;and Radhakrishna Iyer v. Mauthusami Sholagan, 1 in going 
further than Rangasami Nadan v. Subbaraya Lyen? and granting 
-a decree for sale subject to a prior usufructuary mortgage in 
favor of the plaintiff, departs altogether from the principle 
underlying Dorasami v. Venkataseshayyar.* Now, Rule 1 of 
. Order 34 of the New Code of Civil Procedure expressly enacts, 
by way of explanation, that “a puisne mortgagee may sue for 
foreclosure or sale without making the prior mortgagee a party 
to the suit; and a prior mortgagee need not be joined in a suit 
to redeem a subsequent mortgagee.” This provision, dealing 
with the suits both of mortgagors and of mortgagees, is, it is 
‘submitted, completely at variance with the assumption under- 
_ lying some of the observations in Dorasami v. Venkataseshayyar* 
‘and the dictum quoted above from Kamasami Ayyan vV. Vyt he- 
natha Ayyan,. *and these can therefore be no longer considered 
binding. Viewing the question only as one of procedure, it can 
make no difference for this purpose whether the puisne mort- 
gagee and the prior mortgagee are different persons or are one 
and the same person, unless the principle of S. 43 of the Old 
Civil Procedure Code (now O. 2, R. 2) can be held to apply in 
the latter case so as to bar a second suit. Though the Judicial 
Committee, in Srt Gopal v. Pirthi Singh, "refrains from saying 
anything on the question of the application of S. 43 to sucha . 
case, there can, we think, be little doubt that that section has 
no application (see Sesha Atyyar v. Krishna Ayyangar.)® 


It may, however, be noticed that the Explanation to O. 34, 

R. 1, of the New Code will not apply when, as on the facts of 
' Dorasamtv. Venkataseshayyar™ a prior mortgagee is seeking a 
decree for sale subject to a pursne incumbrance.. The puisne in- 

cumbrancer is a person ‘interested in the right of redemption’, 

and, under the body of the rule, he should be joined as a party 

in the prior mortgagee’s suit. But when he is so added, the 
law nowhere requires that he is bound to ask for an adjudica- 

tion in respect of his puisne mortgage (even though it may 

not be questioned by the mortgagor) or ask for a sale in respect 
of it. [On the other hand, see Form of the decree No. 7, Cl. (3) 
in App. D. to the New Code.] There caunot, of course, be a sale 

on the first mortgage, keeping alive a puisne incumbrance, 

for such a sale conveys the interests of the mortgagor and the 


1. (1908) 1.L.R 31 M. 530. 2, (1007) 1.L.R.30 M. 408 
3. (1901) LL.R. 25 M. 108. 4, (1903) I.L.R. 26 M.at p. 776. 
B. (1902) LLR. 24 A. 429. 6. (1900) L.L.R. 24 M. 96. 


7. (1901) I L.R. 25 M. 108. 
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mortgagee as they were af the date of the first mortgage and 
must, therefore, necessarily sweep away the intermediate in- 
cumbrance. But it does not seem to follow from this, that in a. 
suit on one of the mortgages, the other also, if in favour of the 
same person, must necessarily be putin issue. (CF. Srinivasa Rao 
Saheb v. Yamunabhat.) 


Reliance is placed, in some of the cases already referred 
to, on S. 99 of the Transfer of Property Act, or rather the 


‘policy underlying it, as supporting the view that a mort- 


gagee should, not even in execution of a mortgage decree, 
be permitted to bring the mortgaged property to sale subject 
to another mortgage in his own favour. As observed by 
Dr. GHOSE, the principle of S. 99 has always been difficult to 
understand ; andin the only case in which the point actually 
came up for decision, the Madras High Court held that that 
section did not preclude the sale'of mortgaged property under 
a mortgage decree, when the sale is sought to be held subject 
to another mortgage in the -decree-holder’s favour. (Abdul 
Rahim v. Mahomed.? Cf. also Kaski Pershadv. Jamuna Per- 
shad)’. It is now settled that a mortgagee is under no inherent 
disability in respect of purchasing the equity of redemption at 
an execution sale (see Lkkotha v. Chakkiamma,* Kuttan Nayar v. 
Krishnan Mussad).° Hitherto, he could have purchased it only 
at a sale brought about by others. But, unlike S.99 of the 
Transfer of Property Act, the corresponding provision of the 
New Civil Procedure Code (Order 34, R.14) precludes the mort- 
gagee from selling the equity of redemption in execution of 


money decrees, suly when they are in respect of a claim arising 
‘under the mortgage. It follows that in respect of other money 
.claims which he may have against the mortgagor, the mort- 


gagee may in future attach and sell the equity of redemption. 
Henceforward there is, therefore, even less reason for contend- 
ing that in execution of a decree for sale in respect of one mort- 
gage, the mortgagee cannot sell the mortgaged property subject 
to another (of course prior) mortgage in his own favour. 


S. V. 
l a 
i 
1. (1905) I.L.R. 29 M. 84. 2. (1892) 2 M.L.J. 188. 
3. (1904) L.R. 31 C. 922. 4, (1903) I.D, R. 27 M. 428. 


5. (1902) 12 M.LJ. 390, 
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A STUDY OF THE GROWTH AND DEVELOPMENT 
OF HINDU LAW. 


There is no need to emphasise the importance of the study 
to a professional gathering. It is not the study of the fossi- 
lized remains of a dead system that I advocate, but a study 
of the living law which has done service for countless genera- 
tions of Hindus and which has adapted itself to the growing 
needs of a progressive community. It has been able to do this 
by an emphatic recognition of Sadacharam or the practice of 
the people, or, what would be called in England, the custom of 
the realm, as the basis of all civil law. 

As the practical importance of the subject for us is only 
with regard to the law of property, it may be useful to trace 
the root ideas in our ancient law and their growth and develop- 
ment, The system of judicature’ developed in our ancient 
books helped in the growth. The Hindu Law was not the 
declared will of the Sovereign, nor was it the fancies of learned 
Brahmins who spun out of their brains an ideal system of what 
ought to be the law. A careful perusal of our law books, more 
especially the commentaries and the Mzbandas or Digests which 
were made from time to time, shows that they record the prac- 
tices current from time to time: they further point to a conti- 
nuous growth of the original and fundamental ideas. 


Materials are wanting to trace the said growth to the 
early Vedic times, and for our purposes it is scarcely neces- 
sary to do so. Starting with one of our later Swrzthts, 
that of NARADA, a work of about the fifth century A. D., 
as we now have it, we find side by side with the joint 
family consisting of males and females owning property with 
the father as the head, individual rights of properties re- 
cognised. The autocrat.is gone but the sons are not entitled 
to demand a partition during the lifetime of the father, and 
he can separate them at his choice.” Coming to the later 
times, the period of the Metakshata at about the 11th or rath 
century, individualism is still more prominent, the rights of 
individial members in the family are emphatically laid down, 
and the fathér has no higher rights than the son.? The sön is 
etititled to detiiund’a partition though the father be unwilling, 
and the sliares ate absolutely eqtial.? THe father is wot etititled 
e Kadress déliyeted by Mr. K. Srinivàsa Alyangar of the Madras Hac, at the 
Annua! Vakile Gathering in Madras on 29th, April, 1916, 


L Narada Oh, XII], Sa 2-3. 2, Mit, Ch. LS. 2 pl 27. 
3. Mit, Oh. 1, 8.2, pl 5-6; 3.8 pl. 7 and 8, 6. 
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to make an alienation of the family immoveables any more 
than the sons. The female members are maintained out of the 
family property, and the daughters of the family married out of 
the family property. If there is a division, shares are allotted to 
the mother? and the daughter.? As yet we find no mention of 
the exercise by individual members of one of the rights of 
ownership, namely, the power of alienation. Instead, the prohi- 
bition of transfer by individual members of family property, 
which originated at a time when individual rights were not 
recognised, is repeated. But the right is there in the power of 
every member to become separate at his choice. Theseparated 
members can dispose of their property by gift or sale, and the 
prohibition against alienation by separated and unseparated 
members is explained away. 


There is no material change in the rules of succession. 
VIGNANESWARA took a good deal of trouble to dissociate religion 
from the idea of property, and held property to be temporal? and 
` propinquity or nearness of relationship as the sole test of prio- 
rity in succession. Some public men who cry out “religion in 
danger” at the least sign of progress may as well note the fact. 


The agnatic exclusiveness of the joint family is still strong, 
but the widow’s right to succeed, which was the subject of dis- 
pute, is definitely settled in her favour, and she succeeds to the 
separate property of her husband. A learned writer on Hindu 
Law is of opinion that the widow was according to the Smyrzthis, 
entitled to take the place of her husband in the family and had 
the rights of her husband in the joint family properties. In 
such a case, of course, there could be no power of alienation, as 
her husband himself could have none, and the prohibition of 
alienation laid down in the old Smrzthzs would seem to apply to 
such a case, and the author of the Smrritht Chandrika lays down 
the same rule. There is no trace of any doctrine of reverter 
and no limitations.of the estate taken by the widow; on the 
other hand it is treated as Stridhanam. .The limited estate of 
the widow and the other female heirs and the consequent doc- 
trine of reverter are modern developments of our Courts based 
on the Bengal system of JUMITAVAHANA. I might mention here 
that we, on this side, have grown out of the habit of giving a 
share to the mothert and daughter at a ‘division, and out Courts 
have practically abolished the power of the father to make any 


1. Mit. Ch. I; S. 2 pl. 8, 9, 2 Mit. Ch. I, 8. 7. 
3. Mit. Ch. I, S. 1 pl. 9. 4. Smrit. Ub. IV, 8s, 8-17; 6 M. 136. 
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gifts—even gifts of affection on a strict adherence to the theory 
of equal rights of father and sons. On the other hand, by a 
remarkable extension of the so-called pious obligation of the 
sons to pay their father’s debts, the father is enabled to waste 
the whole family property if he choses. The Mz¢akshara 
became the leading authority in all India and continues to be 
the leading authority, except in Bengal, and it is reasonable to 
infer that the rules of law laid down by the Mitakskara were 
in conformity with the practice of those times and were accept- 
able to the Hindus throughout India. 


The next stage in the evolution is seen inthe Dayabagha, 
Though the theories of the author may not be in conformity 
with the doctrines of the Mztakshara, the rules laid down 
in the former are merely the logical development of the 
legal ideas of the time of Mztakshara.' The proprietory right 
of the individual member is more fully recognised, and, in- 
stead of the family holding the property, the property is held 
by a collection of individuals, each being entitled to deal 
with his interest according to his pleasure. The position of the 
father as settled by the Courts of Bengal, based on the theory 
of factum valet, of which, by the way, JUMITAVAHANA was quite 
innocent, is no doubt very different from that of the father of 
the Mitakshara family. But I am afraid JIMUTAVAHANA would 
be quite surprised to learn that the father was the absolute 
master of the ancestral property. JUMITAVAHANA is, no doubt, 
quite emphatic in laying down that sons have no right by birth? 
but he is equally emphatic in laying down that the father is 
not the absolute master of the ancestral wealth. He has the 
same duties as a Mitakshara father and if he chooses to divide 
he cannot make an unequal division’ and can at the best retain 
only two shares for himself. This position is the necessary 
and logical outcome of the power of the individual members to 
become divided at their choice and at one time the Madras 
High Court recognized the power of individual members to 
dispose of their interest in the family property even by way of 
gift or by Will? This position was soon abandoned and we 
have not yet solved the many puzzling problems arising out 
of-.an unnecessary eqnity in favour of purchasers for value. 
An individual may easily be.presumed to have exercised his 
choice of becoming divided, if-he dlienates his share inthe 
family property. It is difficult to understand why when a 


L Daya Ch. I; Bs. 8-9, 88, 2, Day. Ch. L Ss. 11-31, 
3. Venkatapathy v. Lufohmee 6 M. Jur. 218. 
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_member of a joint family brings a suit for partition (as em- 
phatic a declaration of his choice as one can have) he should 
be deemed to be undivided until a Court chooses to divide the 
properties and why the other members should benefit by their 
owr wrong if he diesin the meantime. Perhaps it is not even 
yet too late for our Courts to retrace their steps. 


It is more difficult to trace the continuity of legal ideas in 
the matter of inheritance from Mitakshara to Dayabagha and 
the difficulty appears insuperable when you find the theory of 
religious efficacy made the basis of the law of succession in 
the latter. But looking beneath the surface, it is not difficult 
to see that the fudamental conception of the nearness of kinship 
as the basis of preference in matters of succession holds good 
even in the Dayabagha. There isa difference, as would be 
expected, in the idea of nearness. At a time when agnatic 
exclusiveness was strong, when property was considered the 
property of the family the preference of agnatic relations to the 
nearer cognates is intelligible. When once the joint family 
became moribund, when individual rights of property and free 
disposal thereof are fully recognized, the ideas of nearness 
change and the sentiment of the community awards the property 
to the nearer cognate in preference to the distant agnates, and 
this is what seems to have taken place. The author of the 
Dayabagha is in touch with the sentiment and cognizant of the 
practice of the community, but, fettered by the letter of the law, 
managed to effect a reconciliation by importing his theory of 
religious efficacy. He, however, does not seem to be quite happy 
about it and says “ whether you agree with my theory or not my 
order of succession is the law.”? The order of succession accord- 
ing to the doctrine of spiritual benefit strictly carried out would, 
be found at variance with the order of succession expressly .- 
mentioned by him. Except to the extent of including some 
near cogtiates it does not appear that JUMITAVAHANA lays down 
any very different order of succession. The succession of 
kindred, especially among the Bandhus both under the Mitak- 
shara‘and the Dayabagha, has always been a matter of difficulty 
and different lines and orders of succession have been. suggest-. 
ed by different writers on the construction of the various texts. 
As is to be expected, thefe is not much difficulty in the case of. 
succession of near relatives which is one df common occurrence. 
Probleins as to priority even atmotig-near - -relations are not yet 





L Days Of, ÍI, 8.11, pl. 33. 
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rare and the Madras High Court had recently to decide ‘between 
the claims of the mother’s sister’s son and mother’s brother’s 
son. See Appandi Vathtyar v. Bagubalt Mudaltar.* 

- The doctrine of the Dayabagha that females succeeding to 
a male’s property have only limited estates, our Courts have 
unfortunately introduced into the Mitakshara system, and our 
Courts are daily investigating into the necessity of alienations 
at the instance of persons of whose existence the deceased had 
no notion. Not being content with this we have the same 
doctrine of reverter introduced in the succession to Stridhanam 
- property also. 

With the full growth of individual rights of property and 
the consequent recognition of the rights of transfer by way of 
gift, sale or otherwise, the recognition of a power of disposition 
by will was only a question of time and such power has been 
established for more than half a century. When the power of 
the individual to dispose of his property in any manner he 
likes is fully established, public policy interposes a check to 
prevent the creation of perpetuities by the creation of future 
estates in favour of unborn persons or by the prevention of 
alienation imposed by the wiil of the individual owner. 

Though the Privy Council in Zogore v. Tagore? has settled 
the limitations of the power of alienation by the Hindus it 
may not be irrelevent to enquire whether the limitations are in 
conformity with the spirit of Hindu Law. Some learned writers 
refer to the well known text preventing alienation of immove- 
ables as proving that perpetuities are not repugnant to the 
Hindu Law and contend that the limitations imposed by the 
Privy Council are unnecessarily strict and not in accordance 
withthe Hindu Law. But it must be remembered that the text 
is ofa time when the right of alienation itself was not recog- 
nized while the law of perpetuity comes in as an exception to 
the recognized right of unrestricted alienation. At the same 
time the reason given in the text for the prohibition of aliena- 
tion is one of the strongest motives for the tying up of the 
properties for the benefit of future generations. A nearer ana- 
logy may probably be found in the power of adoption and the 
limit of time within which such power might be exercised. 

The provisions of the Transfer of Property Act? and the 
Indian Succession Act on this matter may usefully be extended 
to gifts and wills by Hindus and such an extension would 


1. (1910) 20 M.L, J, R. 275, 2. (1872)9 B. D. R. 377, 
: 3. Ss, 13 and l4. 
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certainly not be against the spirit or the letter of the Hindu 
Law. y 

There is only one other matter to which I wish to refer, t.e., 
the payment of the debts of the members ofa joint Hindu 
family out of their interest in the joint family property. The 
present state of the law as settled by our Courts ? is anomalous 
and illogicat and proceeds on a wrong view of the rights of the 
members of co-parcenary in the family property. 

The express texts of the Hindu Law directing payment of 
the debts of a deceased by those who succeed to his property? 
don’t make any distinction between the interest of a member in 
joint family property and avy other kind of property, and the 
definition and explanation of the Mitakshara commentary of 
the word ‘ Riktha’? distinctly shows the existence of the obli- 
gation, though the property may be an interest in joint tamily 
property and though the succession may be by survivorship. 

While our Courts in their anxiety to enforce the so called 
pions obligation of the sons to pay their father’s debts have gone 
too far in practically despoiling the sons of their interest in the 
property, they have scarcely done justice to the creditors of the 
other members of the family. ‘The rights of the father’s creditors 
to sweep away the whole of the family property have been to 
some extent moderated in a recent decision of the Bombay High 
Court £ on a correct interpretation of the word ‘“ Avyavahara ” 
which has hitherto been loosely translated as ‘ illegal and immor- 
al,’ and the Madras High Courtë still tenaciously holds to 
the theory of an antecedent debt as some sort of protection to 
the sons. 

A careful study of the original texts and their proper inter- 
pretation in accordance with the ‘ Mimanisa’ rules would have 
avoided several anomalies and hardships as they now exist not 
only on the subject ofthe payment of debts but also on the 
several other questions above indicated. 








1. See Ramanayya v. Rangappayya (1893) I. L. R. 17. M. 144 and Ramasawmi v. 
Veerappa (1910) 20 M 1L. J. 309 

2. See Chanter relating to action for re recovery of debts, ane 

3. [A distinction isdrawn between Riktha and Samvibhaga The former is eaid 
to be un-obstructed heritage and the latter obstructed heritage. Mit Ch.1,8.1 
pl. 13. Riktha cannot, therefore, be said to be co-extensive with joint family pro- 
perty. It is property in wbich a person has a right by birth. Can the sbare taken by 
a co-parcener other than a son, grandson and great-grandson by survivorship be said to 
be Riktha ? :—Ep.] 

4. Durbar Khachar v. Khashar Hasrur (1908) L. L. R, 32 B, 348. 

53. Venkaturamanaya v. Venkataramana Doss (1905) I. L. R. 29 M. 200. 
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“NOTES OF INDIAN CASES. 


Shiam Lal v. Ram Piari :—I.L.R. 32 A. 25.—A person 
purchasing property from a minor pays off a mortgage properly 
charged on that property. His title under the purchase failing, 
is he entitled to subrogation in respect of the mortgage paid off 
by him? Banerji J.and on L. P. Appeal Sir George Knox 
A.C. J. and Rickards J. answer this question in the negative. 


It is to be regretted that the learned Judges who heard the 
appeal under the Letters Patent have not thought fit to give any 
reasons for their decision. Their statement that the judgment 
(appealed from) of Banerji J. was “in accordance with the law 
as understood in these provinces "must refer to the law in India 
generally and not particularly to the United Provinces, for neither 
in the judgment norin the argument is any reference made to 
any decision and much less to any course of decisions of the 
Allahabad High Court. Possibly the learned judges intended 
by that remark to express their unwillingness to follow the 
principle of the American authorities to which their attention 
was invited. If that were so, we think it right to say that with 
reference to questions like the one raised in this case, where the 
decision rests on principles of general equity, there is little reason 
why the principles of equity followed in America should be less 
applicable here than the rules obtaining in England. On the 
other hand, in an analogous case, the Judicial Committee refused 
to apply in India the principles of the English law (see Gokaldas 
v. Puranmal +). Aud there is even less reason here for ignoring 
principles well established in America, when there isno English 
precedent to the contrary. And what, with all deference, strikes us 
as rather strange in this case is that there is no reference either 
in the judgment of Banerjt J. or in that of the appellate bench 
to Thurston v. Nottingham Permanent Benefit Building Society? 
though it appears to have been dwelt onin thecourse of the 
argument, ` 


Dealing with the question first on principle, it seems to us to 
be unduly narrowing the scope of the doctrine of “equitable sub- 
rogation ” (as distinguished from “conventional ” subrogation) to 
have denied the right in the case under notice. The decision 








1. (1884) I, L. R. 10 C. 1935, 2. (1902) 1 Ch. 1, 1903 A. O, 6. 
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proceeds on the footing that as the sale by the minor conveyed 
no right, the purchaser when paying off the mortgage had no 
interest of his own to protect and was therefore a volunteer. It 
does not appear from the report whether at the time he paid off 
the mortgage he knew that his vendor was a minor. But even 
if it were so, it seems to us that would be immaterial ; for a 
mistake of law, on the part of the purchaser, as to the invalidity 
of the sale is not inconsistent with his dona fide believing that he 
had an interest in the property (cf. Durgozi Row v. Fakir Saheb}; 
Maniklal v. Manchershi 2). And the true test for determining 
whether or not a person makes a payment asa volunteer is not 
whether in fact he has an interest in the property, but whether 
at the time of making the payment he dona fide believes that he 
has an interest.in the property. (See SHELDON on Subrogation. 
S. 36 (a).) After all, the payment has benefitted the real owner 
and the law imposes this further restriction as to the payment 
not being voluntary, only to prevent the officious intervention of 
a stranger. The principle suggested by Mr. Sheldon is in 
accordance with that acted upon in this country in several 
cases where the claim was made under Ss. 69 and 70 of the 
Contract Act (cf. Bindubhashini Dassi v. Harendra Lal Roy, 3 

Radha Madhub v. Sasti Ram Sen +). And if this be the true 
principle, it seems to us immaterial whether or not the purchaser 
under the void sale has taken possession, though in Chama. 
Swami v. Padala Anandu® reference is made to that circum- 
stance also. 


In the American case of Spaulding v. Harvey *, cited 
before the appellate bench, it was also pointed out that the 
doctrine of subrogation does not depend upon or grow out of the 
ability of the parties to make valid contracts, for it isnot founded 
upon contract, express or implied, but upon principles of equity 
and justice intended to afford protection to a meritorious 
creditor. 


Far from there being anything in the Euglish law opposed 
to the view above set forth, we venture to think that the same 
derives considerable support from the decision both of the Court 

1. (1906) I. L. R. 30 M. 197, 2. (1876) I L, R.1 B. at pp. 280 5' 


3. (1897) I. L. R. 25 O. 305. 4. (1899) 1. L. R. 26 ©. 826. 
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of Appeal and of the House of Lords in Thurston v. Nottingham 
Permanent B. B. Society 1. In that case the society acted as an 
agent of one of its members who was a minor in negotiating a 
purchase of property for her, paid the purchase money and took 
a mortgage from her of the property for the amount of the pnr- 
chase money and other sums expended on her behalf. The 
mortgage and the loan were as such held to be not binding on 
the minor, but the Courts affirmed “ the subrogated right of the 
society to be repaid the money which they,-standing in the shoes 
of the vendor, have a right to claim asa lien upon the property 
conveyed” (per Lord Halsbury L. C). That this right was re- 
cognised not in virtue of the agency (cf. S. 221 of the Contract 
Act) is clear from the following passage in the judgment of 
Vaughan Welliams L. J:—“I thought during the argument 
that the only security which the building society held for the 
£250 which they had paid for purchase money was a lien upon 
and a right to retain the title-deeds and conveyance until the 
money had been repaid ; but I am satisfied now, having discus- 
sed the matter with my brethren, that the society, having paid 
off the vendor, have a right to the remedies of the vendor—have 
a right, that is, to enforce the vendor’s lien.” The reliance 
placed by Cozens-Hardey L. J.ou the analogy of a mortgagee 
under a forged mortgage-deed paying off a prior mortgage 
(Brocklesby v. Temperance Permanent Building Soevety 7) ora 
vendor’s lien also supports the view herein submitted. 


In the'case now under notice, the mortgage seems to have 
been paid off at the request of the vendor and it may not be 
irrelevant here to draw attention to the extent to which, in certain 
classes of cases, Courts of Equity in England are willing to go 
to help a creditor whose loan is not legally binding on the 
borrower, but has nevertheless been applied to pay off proper 
debts. In one of these cases Lord Selborne L.C. said: “Itis 
consistent with the general principle of equity that those who 
pay legitimate demands which they are bound in some way or 
other to meet, and have had the. benefit of other people’s money 
advanced to them for that. purpose, shall not retain that benefit 
so as in substance to make those other people pay. their debts. 
I take that to be a principle snfficiently sound in equity—” Black- 

1. (1902) 1 Ch, 1 and 1903 A. C. 6. 2. (1895) A. C, 173 at p. 182 
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burn Building Society v. Cunliffe Brooks & Co. ? ; cf. also on 
appeal per Lord Blackburn ing A.C. at p. 866; Baroness Wen- 
lock v. The River Dee. Co., ?. With a view to the furtherance 
of justice, equity implies a fictitious assignment of the claim of 
the original creditor in favour of the person with whose money 
he is paid off. 

Shib Shankar Lal v. Soni Ram.—I. L.R, 32 A. 33.-In 
this case two learned Judges of the Allahabad High Court 
(Banerji and Tudball J. J.) have held that an acknowledgment 
by a temale holding a limited estate will not give a new starting 
point for limitation as agaiust the reversioners. It is rather 
srtange that this question has not so long come up for judicial 
consideration. At any rate, there is no reported decision or even 
any considered dzctum upon the point and we feel very great 
hesitation in accepting the view which has commended itself to 
the learned judges. l 

At the outset and in form, the question is, of course, one of 
construction, depending on the language of S. 19 of the Limita- 
tion Act of 1877, which requires that the acknowledgment 
should besigued by the pa:ty against whom such property or 
right is claimed or by some person through whom he derives 
title or liability’ But the real question is one of substantive law: 
vez., whether the reversioner can be said to derive his liability 
through the intervening female. On this point we are not satis- 
fied that the analogy of the rule as to ves judicata can be lightly 
brushed aside. The relation of the widow (in whotn the estate 
is vested) to the reversioners:is very different from that subsisting 
between the reversioners szer se, and cases like Bhagwanta v. 
Sukhi? are therefore not in point. 

Jt has sometimes been said that the principle laid down by 
the Szvaganga case rests not on the language of the Code, but 
on the general principles of res judicata; but it should suffice 
for the present purpose to point out that the doctrine of that 
case is rested on the giound of ‘privity’ between the female 
owner and thereversioner (see Partab Narain v. Trilokinath*) 
and this rule of privity, it is submitted, is enough to satisfy 
S. 19 of the Limitation Act as well. We may also point out that 


1. (1882) L. R. 22 Ch. D. at. p. 71. 2, (1887) L. R. 19 Q. B. D. 155. 
3. (1899) I. L.R, 22 A. 33. 4. (1885) 1.1. R. 11 O. 186 (P. €C) 
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the word ‘through’ used in the section is more indicative of 
transmission of liability than of the root of liability and there is 
no reason why the female in whom the whole estate is 
vested should not be regarded as ‘transmitting’ the liabilities 
of the estate on her death to the reversioner—cf. Srznzvasa v. 
Dandayudapant.? It is important to remember that, subject to 
his right to impeach acts of the female owner, the reversioner 
takes the estate as it is af the females death. The widow can 
incur new debts in certain circumstances, so as to bind the 
estate in the hands of the reversioners ; she can, out of the corpus 
pay even barred debts of her husband; the law imposes no 
obligation upon her to pay the debts out of her income. Why 
should she not keep the debts alive, soas to bind the reversioners 


The learned Judges seek to explain away the rule of res 
juduwata by suggesting that a decision obtained by or against a 
woman, representing an estate, in some way iuheres in the 
estate and descends as part of it. We find it difficult to follow 
this reasoning. The doctrine of ves judicata is not part of the 
law of property, but a rule of procedure based on the principle of 
estoppel and its application involves the recognition of a relation- 
ship of privity between the persons concerned. An acknowledg- 
ment by a widow, for instance, of a debt due by her husband 
makes the debt enforceable agaznsi the estate even at the moment 
of her death. If the liability is at that time part of the estate, 
it is difficult to conceive any principle on which the estate is to 
be relieved of it the moment it descends on the reversioner. 
Suppose a suit has been brought in time (apart from any 
acknowledgment) against the widow, but she dies pending the 
suit, will not the reversioner be liable to be proceeded against, 
even though a fresh suit against him may be outof time? If so, 
on what principle is such liability to-be placed? Surely it won’t 
be suggested that the creditor should on pain of finding himself 
barred implead the reversioner also, even during the life-time of 
the widow. 

In deciding the question (which as stated above is not 
merely one of construction) considerations of justice or policy are 
not out of place; and the reasoning of some of the English and 





1 (1889) I. L. R. 12 M. 411, 
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Irish cases, as to the effect of acknowledgments and part pay- 
ments by tenants for life, is not without application here, though 
the decisions turned partly on somewhat different language to 
be found in the English statutes. These statutes referred to 
acknowledgments and part payments by the person by whom the 
debt etc., was payable, but they made no provision as to what the 
effect on the remainderman would be, of an acknowledgment or 
part payment by a tenant for life. The question was decided on 
general principles, ‘on a consideration of the position and duty 
of a tenant for life’ (see case cited zzfra): and in one of the cases, 
the Court said. Theright principle to adopt is that so far as 
the real estate is concerned there is no one else but the tenant for 
life to pay the interest; that in making such payment he re- 
presents the whole estate; that the payment is an admission of 
the liability to the debt * * It is sufficient evidence of a con- 
tinuance of the testator’s contract to pay the debt * * (per Chitty 
J. in Zn re Hollingshead;* as to the effect of acknowledgment, see 
the Irish cases cited in LicHtwoon’s Time Limit on Actions, 
P. 337). The Hindu widow represents the estatein a truer sense; 
and an acknowledgment by ker may oftentimes be not only a 
prudent act, but the only means of saving the estate from being 
sold up by the creditors. 


It may also be pointed out that under the Acts of 1859 and 
1871, the language of the section dealing with acknowledgment 
closely resembled that of the provisions of the English statutes. 
The words ‘ by the party to be charged therewith’ in S. 20 of 
the Act of 1871, seem to have been changed into the words ‘by ` 
the party against whom such property or right is claimed or by 
some person through whom he derives title or liability’ (in the 
Acts of 1877 and 1908) not on account of any intention to change 
the underlying principle but only with a view to make the 
language appropriate to the extended scope of the section, which 
henceforth applied not only to‘ debts and legacies’ but to all 
claims in respect of any property or right. 

Lalta Prasad v. Babu Prasad.—I. L. R. 32 A. 51.— 
The question of the applicability of the law of limitation to 
claims against receivers has received little attention in this coun- . 
try. In the case under notice the learned Judges hold that a 





1, (1888) L-R. 37 Ch. D. pp. 659, 660, 
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claim preferred to the receiver in time should not be disallowed 
merely because time has expired when the Court comes to adjudi- 
cateupon it. The action, being one to wind up a partnership, 
resembled proceedings in administration or in bankruptcy, as 
to which the practice has been to allow the creditor to come in 
‘and recover so long as there are any funds in Court Harrzson v. 
Kirk; Re Dennis? provided that he was not already barred 
at the date of the judgment for administration, &c. Where the 
Court is not administering a fund, the question is one of greater 
difficulty (cf. Lancaster v. Evors, 3 where the question is left 
open). Of course all moneys which come into the hands ofa 
receiver are moneys belonging to the Court (De Winton v. Mayor 
Sc. of Brecon* and the Court may direct him to pav any claims 
preferred by the creditors of the estate. In sucha case no ques- 
tion of limitation would arise, if the claimant was not barred 
at the date when he preferred his claim. But the Court which 
appointed the receiver is not bound to order him to pay a credi- 
tor. It may merely give leave to the creditor tosue the re- 
ceiver. In that case, if by the time leave is granted time had 
expired, there is no provision or principle inthe Limitation Act 
which would save the action when brought from being barred. 
The institution of the suit is within the language of S. 4 of the 
Limitation Act; andit cannot be treated asa ‘reference’ to the 
Court by the authority granting leave (Cf. Zhe Regulation 
Collector of the Uthumalat Estate v. Subbier *.) The Receiver 
may, if the Court which appointed him thinks fit, be restrained 
from setting up the plea of limitation (Ct. Smitk v. Earl of 
Effingham 8.) But it is doubtful if even such anorder would 
justify the Court in which the suit is brought in ignoring the 
mandatory language of S. 4 of the Limitation Act, 





SUMMARY OF ENGLISH CASES. 
Dendy v. Evans. [1910] 1 K B. 263. (C. A.) 
Landlord and tenant—Forfetture—Relief against-Right to 
rent from sub-lessee. 
The fact that the lessor sued to recover possession from his 
lessee relying upon a forfeiture is no ground for a sub-lessee to 
1. (1904) A. C. L 2. (1895) 2 Q.B.630, 


3. (1846) 10 Beav. 154. 4, (1860) 28 Beav. 200. 
5. (1908) 1. L. R. 31 M.495. 6. (1844)7 Beav 337, 
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refuse to pay his lessor the rent due on the under-lease subse- 
quent to the suit of the original lessor, if in fact the forfeiture 
was relieved against at the instance of the head-lessee. 


Per Curiam—There is no foundation for. the proposition 
“that the issue of the writ for possession by the lessor was 
an irrevocable election by him to treat the lease as void and not 
only so but that it made the lease void and necessarily put an 
end to the under-lease also.” 





The Governors of St. Thomas Hospital v. Richardson. 
[1910] 1 K. B. 271. (C. A.). 

Landlord and tenani—Trustee for tenant—Bankrupicy of 
trustee— Arrears of rent before bankruptcy—Right to- indemnity 
- of trustee— Whether lease vests in trustee in bankrupicy of the 
trustee. 


If the trustee of a tenant, who has arrears of rent to pay, 
becomes at that time a bankrupt, the legal estate in the lease- 
hold and the,right to possession thereof vest ini his trustee in 
bankruptcy, as he has a lien on the lease-hold for his indemnity 
in respect of the arrears for which he is’ liable ; (though if 
he has no right of lien, property held on trust will not pass to 
the trustee in bankruptcy) so that if the trustee in bankruptcy 
assigns the leasehold interest to the bankrupt the liability to pay 
the arrears to the lessors revives and the bankruptcy cannot 
be a defence to the action for arrears of rent. l 





Weiner v. Harris. [1910] 1 K.B. 285. (C.A.) 

Factor—Factors Act, 1889 (52 & 53 Vict. C. 45) Ss. 1 and 2 
Goods on ‘ sale or return '— Authority to pledge—Construction of . 
deeds— Rule for. 

When goods are given to an ordinary person for ‘sale or 
return ’ the meaning of these words is that he is either to buy 
them or return them. But when they are given to a selling 
agent for ‘sale or return’ the meaning is that he must sell to 
others or return, but not Azmself buy them. 

The plaintiff, a jeweller, gave certain jewels to B, a retail 
jeweller on B giving him a letter to the following effect. “ I 
acknowledge receipt of the jewels, they are your property and 
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remain so until sold or paid for, they being left with me for the 
purpose of sale or return, and not to be kept as my stock; my 
. remuneration for selling them is agreed at one-half the profit.” 
On B pledging the jewels with the defendant without express 
authority from the plaintiff. edd, that plaintiff cannot re- 
cover the jewels, that the letter constituted B his agent, that 
under Ss. 1 and 2 of the Factors Act, agents had authority to 
pledge, and that.even the express covenant contained in the 
letter that the jewels are to be the property of the plaintiff did 
not deprive 8 of his right to pledge under the Act, as an agent. 
Per Curtam—The Court. looks at the real nature of a 
transaction and not tothe form of the words creating it. If really 
it is not a case of ordinary ‘sale or return’ but handing over to 
a selling agent, even if the parties style the transaction as one 
‘for sale or return’ and provide that the goods should be the 
property of the owner until sold or returned the real character 
-of agency and the agent’s right to pledge cannot be avoided. 
“It is quite plain that by the mere use of a well knwon 
legal phrase you cannot constitue atransaction that which you 
attempt to describeby that phrase. It is not in the least 
conclusive that the parties have used aterm or Janguage in- 
tended to indicate that the transaction is not what in law it is.” 





Foley’s Charity Trustees v. Dudley Corpor ation. 
ae [x910] 1 K.B. 317 (C.A.) č 

Highway—Payment of rent charge to others for 100 years— 
Presumption of legal origin—Liability of highway authorities 
to pay rent— Vesting of highway— What ts. 

If the authorities of a highway have been for over roo 
years paying a rent charge to the trustees of a charity it is the 
duty of the Court to presume anything which is possible to give 
that rent-charge a legal origin. It is certainly possible that 
the owners of this piece of land sold it subject to this rent- 
charge. Though the present authorities of the highway may 
not be universal successors of the previous authorities yet, inas 
much as they are in possession of the highway they are liable 
for the rent-charge. The road authorities have a property in and 
possession of the surface of the road, and of andinan undefined 
section of the air above, so far in each case as is necessary for 


4 


4 
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the discharge of their duties * œ The road authorities 
may maintain an action of trespass as well as an action of 
nuisance © *  * The road authorities have a determinable 
statutory fee simple in such portion ofthe soil as is vested in 
them at all. Crtainly it is not the interest of a termor ; cer- 
tainly it is not the interest of a mere bailiff. 

The surface of the street and so much of the actual soil of 
the road as may be necessary for its preservation as a road are 
vested in the local authority z.e., so much as is necessary to 
support the surface as a road * œ» It isa.fee simple sub- 
ject to this that ifthe road be properly and legally abandoned 
and cease to be a highway, then the freehold will revert to some 
other person. 





In ve Enoch and Zaretky Boek & Co’s Arbitration. 
[1910] I. K. B. 327(C. A.) 

Arbitrator—Misconduct—Right to call witnesses without 
parties’ consent. 

Neither a Judge nor any person in a judictal position, such 
as an arbitrator, has any power himself to call witnesses to fact 
without the consent or against the will of either of the parties. 
Whether a Judge has power or not to call any body himself as a 
witness and examine him in the presence of parties, when neither 
of the parties objects to such a course, such witness, when 
examined, does not become the witness-of either side in the 
sense that either side becomes responsible for his personal credi- 
bility. It is misconduct in an arbitrator to demand any payment 
for the work he does in connection with thearbitration. It is 
equally a misconduct for an arbitrator himself to procure evi- 
dence in the case. 





The King v. Porter. [r910] 1. K. B. 369(C. Cr. A.) 
Contract to indemnify ascused’s sureties—Illegaltty of. 

A contract by an accused person with his sureties for his 
bail to indemnify them against losses by suretyship, is not only 
unenforceable, but is also illegal as tending to produce a public 
mischief in that the offenders will be tempted to abscond and 
not easily brought to bodk. Persons entering into such a con- 
tract are guilty of the offence of conspiracy, 
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Clissold v. Crutchley. [1910] I. K. B. 374. 

Attachment by order of Court—When trespass. 

A solicitor, who had a London office as well asa branch 
office in the country, attached, at the instance of a client, certain 
goodsof a judgment-debtor of the client in execution of a 
decree without knowing that the judgment-debtor had about 
two days pervious to that paid the judgment-debt in the 
country office. Æeld that the attachment nnder the circum- 
stances did not amount to trespass, as there was a valid order for 
attchment in consequence of a regular judgment. 





In re African Association, Ltd., and Allen. 
[1910] I. K. B. 396. 
Contractof service—Right to determine. 


An agreement made in England to work asa clerk or trade 
assistant in Africa on £ 250 a year, for two years, provided 
that the “ employers may at any time at their absolute discretion 
terminate the engagement at any earlier date than two years if 
they may desire to do so.” Held: though the employers had a 
right to terminate the contract before two years still, as there 
was no express power therein to dispense with the services sum- 
marily in the absence of misconduct, the employers could not 
terminate the contract without reasonable notice usually re- 
quired to be given in such cases, 





Thorman v. Dowgate S. S. Coy., Ltd. [1910] I. K. B. 410. 
Ejusdem generis—Rule of-— Use of. 


The rule of e7usdem generis is only a rule of construction, 
whose object being to find theintention of the parties, it is only 
subordinate to that (intention) and does not control it, that is to 
say that the canon of construction is but the instrument for 
getting at the meaning of the parties, and that the parties, if 
they use language intimating such intention, may exclude the 
operation of this or any other cason of construction. It is not 
necessary for the application of the rule that the words used 
must fall into one genus or category. There is no reason why 
either the nature of the instrument or the language used might 
not cause the gene ral words to be referred to the specific words 
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either collectively or in groups. or individually according tothe , 
intention of the parties. 


Nottidge v. Dering. |1910] I. Ch. 297 (C. A.) 

Assurances—Covenants for title—Constructton—Not so as to 
confer larger estate than that expressly given. 

Coveuants for title are really ancillary to the assurance of 
property and ought not, in the absence of clear words, to be ex- 
tended so as to confer a larger estate than is expressly assured, and, 
still more, ought not to be so construed as to enable :the grantee 
to claim property as free of charges or incumbrances to which, 
in the operative part of the deed, it is expressly made subject. 





In ve Discoverers Finance Corporation, Limited: 
Lindlar’s Case. [1910] 1 Ch. 312. 


Companies Act—Shareholder’s righi to transfer—“Bona- 
fide transferor” — Transfer for the purpose of escaping liabelety. 

Under the Companies Act, in the absence of restrictions in the 
articles, the shareholder has, by virtue of the statute, the right to 
transfer his shares without the consent of any body to any trans- ' 
feree, even though he be a man of straw, provided it is a bona fide 
transaction in the sense that it is an out and out disposal of 
the property without retaining any interest in the shares, z.¢., that 
the tranferor bona fide divests himself of all benefit. Even if the 
transfer be executed for the express purpose of relieving the 
transferor from liability, the directors cannot,.upon that ground, 
refuse to register it unless there is in the articles some provision 
so enabling them. The rule under the common iaw was not 
different. The fact that asa part of the bargain there exists 
between the transferor and trausferee an obligation in the 
transferor to indemnify the transferee, does not render the 
transferor liable. In cases where the articles. contain a clause 
empowering the directors to reject a transferee whom they do not 
approve, the principle isthat the transferor cannot escape liability 
if he has actively by falsehood or passively by concealment induced 
the directors to-pass and register a transfer which if he had not so 
deceived or concealed, they would have refused to register. Whether 
there has been such misrepresentation is a. question of fact ; but itis 
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not sufficient to show that the transferee’s address was incorrect or 
that the description of his occupation was inaccurate or the like. 
.The Court must arrive at the conclusion that therefrom resulted 
such a state of things as that if the directors had known the 
truth they would not have registered the transfer. In either case 
if the transferor has obtained the advantage 'of registering the 
transfer to a man of straw upon an opportunity obtained by him 
fraudulently or in breach of some duty which he owed the 
corporation, he will continue liable notwithstanding such transfer. 





Measures Brothers, Limited v. Measures. 
{rg10].1 Ch. 336. 


Master and Servant—Using information gained when in 
service— Winding up order—Wrongful dismissal. 


No man who is'in the employment of another is entitled to 
use or even take acopy, for his own private purposes, of any 
document of his employer which comes to his hands or to which 
he has access in the course of hisemployment. It was according- 
ly held- not open to a director of a company to make use of 
a copy of the list of customers.of the company in order to solicit 
orders from them, and the man was directed to restore the lists to 
‘the company. From the nature of the case, however, an injunction 
restraining him from using the information cannot issue. The 
winding up order of a Company operates on the wrongful dis- 
missal of any servant who undertakes to work aterm at a fixed 
salary and he is not boand by any restrictive convenant in the 
contract of service that he should not practise a similar trade 
or calling after the termination of his service with the Company. 





Attorney General v. Waithamstow Urban 
District Council: [x90] 1 Ch. 247. 
InJunciton—Statutory liabtlity—Drrection not to levy any 
charge for admission—In the absence of proviston to that effect, not 
liable for lessees acts. 
The Baths and Washhouses Act, 1899, empowered the Com- 
‘ missioners appointed under the Act to let public baths when they 
were closed.to the public for music or dancing; the Act also pro- 
viding that no money was to be charged.at the doors. The 
- Commissioners, while letting the baths, expressly stipulated that 
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no money was to be charged atthe doors. Notwithstanding this 
clause, the lessees took money on admission. Held: the Commissio- 
ners were not responsible for the acts of the:lessees and no injunc- 
tion could issue against them so long as they did not authorise 
of set up the right to authorise the taking of money. 





British South Africa Company v. De Beers 
Consolidated Mines, Ld. [1910] 1 Ch. 354. 


Contract—Law that is to govern—Intention—Factors in de- 
termining clog on equity of redemption—C hartered Company— 
Nature and powers of—Ultra vires. 

In cases where a contract .is not immoral nor contrary to 
public policy, a solution of the question by what law the con- 
tract is to be governed is arrived at when it has been as- 
certained by what law the contracting parties intended it 
to be governed. It is open tothe parties to stipulate in ex- 
press terms that he law of a particular country shall apply. 
If there is no express stipulation the Court must arrive at 
a conclusion upon the materials before it as to the law with 
reference to which the parties contracted and that law is to 
be applied. Prema facie the lex loci contractus presumably 
governs the nature, the obligation and the interpretation of the 
contract, unless the contrary appears to be the express intention of 
the parties. Ifa provision of the contract would be valid or 
effective according to one law and invalid or inoperative accord- 
ing to another law, that is a factor in favour of the parties having 
intended it to be governed by the law according to which the 
cóntract is operative. Another factor is the fact that the contract 
relates to land situate abroad. Again, different laws may apply to 
different parts of a contract if the parties so intend. Applying 
these principles, Swnfen Eady J. held that a contract between 
the South African Company and De Beers Consolidated Mines 
under which the latter agreed to advance to the former a certain 
sum of money in return for which the latter was to have floating 
debentures on the Company’s assets, and the exclusive license to 
mine in the Company’s territoriesin perpetuity, was intended to 
be governed by English law and that portion of the contract 
which related to the grant of exclusive license which was to 
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continue after the duration of the debentures was bad as 
offending the rule against the clog on equity of redemption. 
The circumstances upon which the learned Judge relied were: (i) 
That the contract was sealed in England. (ii) The interest as well 
as the principal amount was payable in England. (iii) That the 
English law was applicable in part of the Company’s territories 
to.which the contract related though in another part the Roman- 
Dutch law prevailed which did not recognise the rule of clog on 
the equity of redemption. (iv) The assurance was of a nature well 
known to English law and regulated by statutes. 


It was also held in this case that unlike a Statutory Com- 
pany whose capacity is determined by the statute creating it, a 
Chartered Company could bind itself to all things to which a 
natural person could bind himself and if the Company does some 
act which it is forbidden to do by the charter, though that may 
be a ground for the cancellation of the charter, if the Crown take 
no such steps, it does not lie in the mouth either of the corporation 
or of the person who has contracted with it, to say that the con- 
tract into which they have entered was void as beyond the 
capacity of the corpo ition. It was further held in this case that 
the grant of an exclusive license to work diamond mines in the 
Company’s territories iu the exercise of proprietary right is 
not a grant of a monopoly of trade. 





Evans v: Levy. [19190] t Ch. 452. 
Landlord and tenant—License to assign—“ Unreasonable con- 
dition ”—Costs. 


A clause in a leas: was that the lease was not be assigned 
without a license from the landlord (but the license was not to 
be withheld arbitrarily). The lessee wanted to assign the lease to 
his wife and applied for license. The lessor refused to give 
license except on condition that the lessee executed a covenant 
for himself, his administrators and executors, to perform all the 
conditions and covenants in the lease for the rest of the term. 


Held: that the condition sought to be imposed was altogether 
unreasonable, the utmost that the lessors would be entitled being 
a covenant on the part of the transferor as a surety for his wife 
and that therefore the lessee was at liberty to assign without his 
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consent; there being no express covenant by the lessor to 
consent, the lessee had no cause of action against the lessor and 
therefore was not entitled to any costs against him. 





Grundy v. Briggs. [1910] 1 Ch. 444. 
Qualification for Directorship—Foint holding 9f shares as 
executor— Transfer— Refusal to register. 
Plaintiff was one of the executors of an-estate consisting 


among other things, of certain shares in a Company. On pro- 
duction of the probate, the Company registered him as a trans- 
fecce joint] with the other executors. The articles of associa- 
tion required that each director should be the registered holder 
of not less than 20 shares. Æeld: that the plaintiff had enough 
qualification to be a director. 


But to be sure, the other executor also transferred the requi- 
site number of shares to the sole name of the plaintiff but on the 
next day wrote to the Company revoking the signature to the 
transfer and notifying the Company not to register, 


Held: that the Company would not be justified in gra- 
tuitously assuming that the transfer necessarily involved a breach 
of trust and in the absence of any specific reason forthe with- 
drawal of the signature, in refusing indefinitely to register the 
transfer. 


—_—— 


JOTTINGS AND CUTTINGS. 

Law Reporting in Madras—We are glad to learn that the 
Government of India have at last seen it their way to sanction 
an Assistant Law Reporter for the Madras High Court, Repre- 
sentations were made from time to time about the’ necessity of 
aa increase in the Reporting Staff by the Madras Law Reporting 
Council to the Government of India, but until now to to 
useful purpose. The last recommendation made a few months 
ago was that two Assistant Reporters were at least neessary to 
cope with the work in Madras, especially having regard to the 
increase in the number of Judges and consequently of the Divi- 
sion Benches which would have to beattended to by the Re- 
porter ; but the Government of India, we are told, was pleased 
to sauction only one Assistant. The Calcutta High Court, 
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with its 13 Judges has 7 Reporters and 2 Editors, while the 
Bombay High Court, with its 7 Judges has'3 Reporters (of 
whom two are Vakils) and one Editor. But the Madras High 
Court, which had 6 Judges ever since July 1896, 7 Judges ever 
since November 1999 and 8 Judgesever since October last year 
had only a single Reporter till but a few weeks ago. Even 
in Allahabad there has been since last year two Reporters one 
of whom isa Vakil. We need hardly say that “ Reporting” 
requires the constant attendance of the Reporters in Courts 
during the arguments of important cases, and we do not 
know how the Government of India thought that the 
demand of Madras in this respect was extravagant. We know, 
and it has been a matter of frequent complaint, that Madras 
is far behindhand in its Reporting. ‘The reports have, for the 
last 5 or 6 years at any rate, never appeared punctually. It is no 
wonder that with such arrears the Reporting has not been effi- 
cient. We should have thought that under the new circumstances 
‘created by the addition of a permanent Judge to the High Court 
Bench, an addition of three or, at any rate, two to the Reporting 
Staff was absolutely necessary. We think that, as in the 
other places, the staff should consist óf an Editor and three 
Reporters. There is no reason for making any distinction 
among the Reporters. We hope that proper representations | 
will again ‘be made to the Government of India of the utter 
inadequacy of the present arrangements, 


+ * 
* 


The Assistant Law Reportership.—We cannot congratulate 
the Chief Justice on the selection he has made for the post 
recently sanctioned by the Government of India. Mr. J. Collier 
‘Adam, Barrister-at-Law, has been appointed to this post. We 
have already referred in these columns to the utter inefficiency 
that prevails in the system of Reporting in Madras, not to speak 
of the delay in the appearance of the Reports which must 
partly be ascribed to the staff being undermanned. Arguments 
were a rarity even during the days of the predecessors of the 
present Reporter and have almost ceased to appear now, and 
the head=-notes are far from satisfactory. There is no dis- 
crimination in giving thefacts of the cases reported, 
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We should have thought that the already existing Reporter 
being a Barrister, the selection for the new post would have been 
made from the Vakils about whose qualfications for the post 
there could be no denying, and we need hardly add that if 
a Vakil had been appointed he wouid have grextly contributed to 
the efficiency in the system of repo:ting and raised it to a higher 
tone. In Allahabad, there is one Vakil Reporter out of a staff of 
two Reporters and in Bombay there are two Vakils out of a 
staff of three, while in Calcutta there are also two Vakils, 
We are told as a reason for the appointment in Madras that a 
Barrister needs a greater help than a Vakil; but we can hardly 
think this to be a justifiable principle inthe making of appoint- 
ments. Almost all legal offices connected with the High Court 
are held by Barristers or by Attorneys. The Administrator- 
General is a Barrister. The offices of the Clerk of the Crown 
and the Official Assignee formerly held by Barristers are now 
held by Attorneys. The offices of Government Pleader and the 
Crown Prosecutor are held by Barristers. The new Office of the 
Secretary to the Rules Committee formed under the Civil Proce- 
dure Code is held by a Barrister. The Deputy Registrar, Appel- 
late side, is a Barrister. «The Deputy Registrar, Original Side, 
and the Assistant Registrar are Attorneys, 


Except in respect.of the office of the Administ rator General 
there is no statutory enactment which compels appointment 
in respect of these offices to be made from among Barristers. No 
vakil has been appointed to any of these posts (except in the case 
of the Government Pleader) and it is but the height of in- 
justice to exclude vakils from these appointments as they have 
been practically. We may note that out of 23 Barristers 
ptactising in Madras, 7 hold these and other offices. It need 
hardly be said that Vakils practising in the High Court out- 
number the Barristers and Attorneys; and yet not asingle one 
(not to speak of a proportionate number) of these offices is held 
by the Vakils. Under the High Courts Charter and Letters Pat- 
ent, the Chief Justice has to be a Barrister and itis but natura] 
for a Barrister Chief Judge to make appointments only from 
among Barristers. We think the qualification for a Chief Jus. 
ticeship was introduced by a statute which is rather out of date 
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now and we do not see why a barrister alone should now hold 
this office. When the statute was framed the Bar in this 
country was only in the making and Barristers had to be 
imported ifrom home for Judgeships and Chief Judgeships. Now 
that the Bar.in ,this country has held its own, we think there is 
no necessity for the preservation of this qualification in the 
Statute Book. 


* e 
+ 


The Advocate-Generals speech at the Vakil Gathering.—The 
How’ble the Advocate-General thanked the host of the even- 
ing, on behalf of himself and his brother-Vakils, in a very 
interesting speech, in the course of which he said that they had 
met again after the lapse ofa year—a year that had not been 
uneventful to the profession; for one of the most prominent 
members of the Association, whose presence they missed 
that evening, had been elevated to the Bench. It used to 
be a long standing complaint that there were immense 
arrears in the High Court and that the High Court required to 
be strengthened by the addition of an energetic Judge. They 
had had their prayer granted, and it must be a matter of gratifica- 
tion to them all that the additional Judge had been chosen 
from the ranks of their profession. No more satisfactory 
appointment could have been made as it amply fulfilled the 
expectations and wishes of every one of them. It could no longer 
be put forward as a grievance that there were any arrears. It 
was not merely despatch of work with which they had reason 
to be gratified, but with the quality of the work. At one time 
he had heard it remarked by one of the Judges that no amount 
of addition to the strength of the High Court would have the 
effect of reducing the arrears and that the only remedy which 
could be thought of was to curtail the right of Second Appeal 
or to shut out the right of Criminal and Civil Revision. He 
(the speaker) had pointed out to that Judge that that would be 
an extreme remedy and need not be thought of till milder mea- 
sures were first resorted to. Though they had had the experi- 
ment made of appointing a really capable and energetic Judge, 
the result had been their eighth Judge had succeeded in cutting 
down all-the arrears of the High Court andhe hoped the day. 


1 


290 THE MADRAS LAW JOURNAL. fvoL. XX. 


would soon come when no second appeal would be pending for. 
more than a year and no first appeal for more than a year and a 
half. Hewas very moderate in his expectations and did not > 
wish to entertain any very ambitious ideas, and he was sure that 
the day was not far distant when they might have that expecta- 
tion realised. The year thal had passed had also not been 
uneventful in other directions. All of them must feel gratified 
at the signs of a little intellectual activity in the ranks of the 
profession. ‘They had had an addition to the legal periodicalsin 
existence in Madras inthe way of a weekly periodical, which 
gave much evidence of the energy and alertness of its Editor, 
They had also several very useful commentaries published during 
the year and they had very fair reason to be satisfied with the 
amount of intellectual stir that was taking place in the profes- 
sion. Some of the commentaries published had been spoken of 
very highly. Then again, they had also an increase in the num- 
ber of Courts and there were more opportunities now for the 
younger members of the Bar. He thought that it might be 
fairly said that Juniors had now more opportunities than before 
of coming forward and bringing themselves to the notice of the 
Judges and showing the stuff they were made of. In various 
ways, therefore, the profession might be truly gratified with what 
had passed during the year. And then, at that evenings’s 
gathering, they had had the pleasure of listening to a very 
learned lecture by Mr K. Srinivasa Iyengar. This was 
a departure introduced by Mr. Sundara Iyer last year. He had 
always felt some doubt as to whether the proper place had been. 
allotted in the programme for such jectures. It had occurred to 
him that such Jearned discourses were not quite the thing when 
their minds had been unstrung by the very pleasing entertain- 
ment provided for them. It was perhaps better to have begun, 
the order of the day with the learned lecture. At any rate, itis 
a suggestion which he should like to make with a view to its 
being adopted, if found suitable, next year, whether they might. 
not begin the day's proceedings with a learned lecture on some. 
legal topic and then wind up with the entertainment. It was 
also worthy.of consideration whether they might not arrange for. 
a series of papers being read and fora whole day or for a good 
part of the day being devoted tothis annual gathering. They, 
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had not made any attempt this year of inviting any of the Mofus- 
sil associations. The Vakil’ Association had made some attempt 
to bring about an affiliation of the Associations in the Mofussil, 
but as yet Mofussil Associations had been rather shy of the 
process of affiliation. He hoped that in the near future they 
would have more of these Associations affiliated with the Madras 
Association. He hoped that the influence of the Association 
would be more extended and more beneficial in the future, and 
that it would bring under its control and influence a number of 
these Associations. He would conclude by proposing a hearty 
` vote of thanks to their host, Mr. Ethiraja Mudaliar, for the kind 
eutertainment provided for them and enabling them to pass such 


a pleasant evening. a 


The Seven Ages of a Lawyer.—The following verses by Mr. 
K. Ekambarayya, B.A., B.L., were recited by him at the Vakil’s 
Gathering :— 


The legal world is also a stage; 

And the lawyers are but actors—for others. 

They have their minor and their major roles, 

And one lawyer in his time plays many parts, 

His acts being seven ages. At first, the devil 

Toiling and moiling in his master’s chambers; 
Then the briefless junior with his tattered gown 
And helpless, hopeless, face, creeping unwilling 
From court to court. And then the senior 
Paying—measured compliments, with soured abuse 

And scorn for the devilish work. ‘Then the ieader 
Full of strange schemes to cleanse the profession 
Jealous of its honor and quick to crush for a fault 
Seeking of title and place but what is thrust 
To spite the crowd. And then the acting Judge, 
‘Silver stick in front and four thousands a month; 
Courteous and kind and pleasing high and low; 
Awaiting confirmed bliss and judicial rest: ` 
And so he plays his part. The sixth age shifts 

And finds him firmly set, a mighty mass 

——Of experience with wrinkled wisdom grave 
_A hundred thousand disposals to his credit 
Aceustomed, now to hear without exertion 
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With fingers’ ends dispensing—Justice 

And counting the years and months. Last scene of all, 

That ends this strange and splendid history 

Is titled ease in dark oblivion 

Sans work, sans rest, sans golden linksto life. 

a * 
Ga 

Madras Small Cause Court Rules, 1910 :—Under S. 9 of the 
Presidency Small Cause Courts Act, 1882, as amended by the 
Presidency Small Cause Courts Act, 1895, it is hereby ordered 
that the following rules and forms shall be observed and used 
by the Small Cause Court of Madras, and that the Rules of 
Procedure and Practice now in force in the said Court shall be 
varied as hereinafter mentioned :— 


1. ‘These rules may be called the Rules of the Small Cause 
Court, 1910, and shall come into force on the rst day of Janu- 
ary 1910, and shall apply to all proceedings thereafter to be 
instituted and so far as may be to all proceedings then pending. 


2. For rule 5 substitute the following rules :— 


“s, Subject to the direction of the Chief Judge the 
Registrar shall have power to hear and dispose of the suits and 
interlocutory applications and matters, and to do the acts and 
things hereunder mentioned :— 


(1) Applications for second and further summonsés, and 
concurrent summonses, and the substituted service 
of summons. 


(2) Applications for the withdrawal of suits before ser- 
vice of summons, or where a defendant does not 
appear. 


(3) Applications for the appointment of a guardian-ad- 
f litem of an infant or lunatic defendant. 
(4) Passing decrees upon admission or by consent. 


(5) Passing decrees under chapter 36 of the rules when 
leave to appear and defend has not been obtained 
„and the value of the suit does not exceed Rs. 500. 


(6) Recording compromises and ordering refund of half 
costs under section 73 of the Principal Act. - 
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(7) Passing orders únder section 30 of the PANGIRA 
Act and rule 174 of the rules. 


(8) Applications for payment of money out of Court. 


(9) Applications for the issue ofcommission to exa- 
mine witnesses. 


(10) Taking security in any suit.or matter.” 
“5-A. The following acts and matters shall be deemed 


to be non-judicial and quasi-judicial acts within the meaning of 
section 33 of the Principal Act :— 


(1) Issuing summons and fixing the returnable date 
thereof. 

(3) The issue of summons or notice toa party for 
service at an address other than that given in the 
plaint. ` 

(3) The transmission ofsummons or notice to a local 
Court for service. 

(4) Authenticating powers-of-attorney. 

(5) Executing commissions for the examination of 
witnesses issued by other Courts.” 


3. Strike out rules 46 and 47 and substitute the following 
rule :— 

“46. All plaints, written statements, affidavits, applica- 
tions, and other proceedings presented to the Court shall be 
written or type-written or printed, fairly and legibly, on sub- 
stantial white foolscap folio paper, with an outer margin 2 
inches wide andan inner margin about x inch wide, and se- 
parate sheets shall be stitched together bookwise. The 
writing shall be on both sides of the paper and numbers shall 
be expressed in figures. 


« All plaints shall be in accordance with Form No. 2, and 
shall be docketed in accordance with Form No. 2-A ofthe 
schedule to these rules. 

“A plaint and the first proceeding filed bya defendant 
shall state the address for service of the party filing at which 
service of notice or process may be made on him. 

“« All proceedings presented to the Court shall be docketed 
with the name of the Court, the number of the suit, a short 
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cause title, the description of the document, and the name of 
the pleader of the party presenting it, if any. 


“ Any proceeding which does not comply with the forego- 
ing provisions may be returned for amendment or rejected.” 


4. In rule 54 sértke out the words“ unless the Court by 
reason of the length of the plaint” and the following words to 
the end of the first paragraph, and substitute therefor the words 
“except in suits on negotiable instruments, bonds or promis- 
sory-notes wherein he may present alike aumber of concise 
statements of the nature of the claim made to be endorsed on, 
or annexed to the summons.’’ 


5. Strike out rule 89 and substitute the following :— 


“ 89. The following notices and processes may be served by 
the pleader of the party, or his clerk duly registered in the , 
office of the Resistrar of such pleader upon the person to be 
served or his pleader or ernest recognised agent, if any, 
namely :— 


(1) Notice ofan application for the adjournment of a 
suit or matter, orto fixa day for the hearing 
thereof. 


(2) Notice of an application for attachment ar property 
or for arrest before judgment. 

(3) Notice of an application for payment ofa decree 
by instalments, or for stay of execution. 

(4) Notice of an application for payment out of Court 
of any monies to the credit of a suit or matter. | 

(5) Notice to a party to produce any document in his 
possession or power. 

(6) Summons to a person to give evidence or produce a 
document. 

(7) Notice of an application for a new trial under rule ` 
179. ; 

(8) Any nọticeor process whicha Judge or the Re- 
gistrar shall direct to be served in the said manner. 


x 


“ Service of any such notice as aforesaid may be proved 
by the affidavit of the person effecting the same, and a . copy 
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ofthe notice served shall be exhibited thereto, or set out 
therein.” ‘ 


6. After rule 148 inseri— 


“ Provided that when a party desires that summons shall 
be served on his behalf by his pleader, or by the clerk of his 
pleader, he shall proceed as follows :— 


(1) He shall file in the office of the Registrar an appli- 
cation duly stamped stating the names, addresses 
and descriptions of the persons whom he desires 
to serve, together with a summons to each witness 
in the prescribed form, and a copy thereof. 


(2) The Registrar, or such officer as the Chief Judge 
appoints in this behalf, shall thereupon insert in 
the summons and copy thereof the amount payable 
to the witness for his travelling and other expenses 

- and for one day’s attendance at the Court, and 
after signing and sealing the same, shall return 
the summons and copy to the party or his pleader 
or agent. : . 


(3) The summons shall be served by delivering the copy 
and at the same time producing and showing the 
original summons and requesting the person serv- 
ed to sign the same in acknowledgment of the 
service and of the receipt of the sum -mentioned 
therein. 


(4) The summons signed by the person served shall 
then be filed in Court.” 


`g. In rule 174 for the words “ with the consent of” sut- 
séztute the words ‘ on notice to.” 


8. Add the following proviso to rule 178 :— 

“« Provided that it shall be*’competent to the Court, for 
sufficient cause, and upon such terms asit shall think fit to 
extend the time for making such deposit or for giving such 
security as aforesaid, for a further period not exceeding 14 
days.” 

§ 


206 THE MADRAS LAW JOURNAL. [VOL. XX. 


9. Cancel rule 225 and zuser¢ the following rule :— 

“ 225! (1) If the property be moveable property in the 
possession of the judgment-debtor, other than the property 
mentioned in the first proviso to rule 220, the attachment shall 
be made by the officer of the Court declaring that the property 
pointed out to him by the judgment-creditor, or other person 
who on his behalf has accompanied the officer for his purpose, 
is attached under the process of the Court. Thereupon the 
judgment-creditor or such person as aforesaid shall forthwith 
cause the property attached to be removed, under the superin- 
tendence of the officer of the Court and delivered to the Nazir 
of the Court, who shall keep the same in the Court store-rooms 
and shall be responsible for the due custody thereof. 

(2) The costs and expenses of the removal of the attached 
property and delivery tothe Nazir may be paid by the judg- 
ment-creditor or other person on his behalf in the presence of 
the Nazir who shall then certify under his hand the amount 
so paid and whether the same is a reasonable charge. The 
amount so certified may be allowed by the Court as part of the 
costs of execution. 

(3) Ifat the time of attachment the office of the Court 
is closed or the judgment-creditor is for any other reason 
unable to remove and deliver the attached property to the Nazir 
forthwith, the attaching officer may engage one or more watch- 
men totake charge of the property and shall be responsible 
for the due custody thereof until it can be delivered to the 
Nazir. The expenses of such watchman, not exceeding As. 4 
a day, shall be paid by the judgment-creditor, and may be 
allowed by the Court as part o? the costs of execution. The 
attaching officer shall, in each case, report to the Nazir the 
circumstances which necessitated. the employment of a watch- 
man, and the amount paid by the judgment-creditor. 


(4) If the judgment-creditor fails, within a reasonable 
time after the attachment of any property, to cause the same 
tobe removed and delivered to the Nazir as aforesaid, the 
attaching officer shall make an endorsement to this effect upon 
the warrant and forthwith return it to the Court, and thereupon 
a Judge or the Registrar may release the property from 
attachment. i 
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(5) Upon the application of .any party, and upon pay- 
ment by him of the necessary expense not exceeding As. 4 
a day for each watchman, the Registrar may direct that the 
attached property shall not be removed for a specified period 
but shall remain in the custody of one of the bailiffs of the Court, 
and may also direct that such bailiff shall beat liberty to 
employ one or more watchmen. 


(6) Ifthe attached property is subject to speedy and 
natural decay or deterioration, or is livestock, or the expenses 
of keeping it in custody may exceed i's value, the Registrar may 
direct it to be sold at ence. 


(7) If the judgment-creditor incurs any such expenses as 
aforesaid in the removal from custody of the attached property, 
the particulars thereof shall be verificd by an affidavit, which 
shall be filed together with any certificate received by him 
under sub-rule (2) upon any application with respect to the 
proceeds or costs of execution.” 


10. In rule 229 sérzke out the words “Judge of the Court 
which passed the decree sought to be executed” and substitute 
“the Registrar or such officer as the Chief Judge appoints ,” 
and strike out the words “ from which it was sent.” 


m. A ee rule 269 zzser¢ the following sub-rule :— 


“(2) Hvery warrantshall also state the monthly alow 
ance payable for the subsistence of the judgment-debtor if com- 
mitted toprison.” 


12. Strike oul rule 271 and znser? the following rule :— 


271. (1) Ifa judgment-debtor is committed to prison, 
the Judge or the Registrar shall fix the monthly allowance 
payable for his subsistence during imprisonment in accordance 
with the prescribed scale, or if there is none applicable, accord- 
ing to his rank and position, and the judgment-creditor or some 
person on his behalf shall accompany the officer entrusted with 
the warrant of commitment to prison and shall pay to the officer 
in charge of the prison so much of such monthly allowance as 
shall be proportionate to the portion of the current moni 
unexpired at the date of the said warrant, 
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(2) Subsequent payments of the said allowance shall be 
made by the judgment-creditor to the officer in charge of the 
prison by monthly payments in advance before the first day of 
each calendar month. 

(3) Ifat the time of arrest it -is not possible to bring 
the judgment-debtor before the Court forthwith, the judgment- 
creditor or other person who on his behalf has accompanied 
the officer entrusted with rhe execution of the warrant, shall 
accompany such officer to the Civil Jail and shall pay to the 
officer in charge of the prison so much of the monthly allowance 
specified in the warrant as shall be proportionate to the portion 
of the current month unexpired at the date of the arrest; and 
thereupon the officer in charge of the prison shall retain the 
judgment-debtor in his custody until he can be brought before 
the Court. Provided that upon payment of his charges not 
exceeding the sum of As. 8 per diem, the officer entrusted with 
the execution of the warrant may retain the judgment-debtor in 
his custody in the debtor’s house or elsewhere until he can be 
brought before the Court. 

(4) If the judgment-creditor or some person on his behalf 
fails to accompany the officer entrusted with the éxecution of 
the warrant to the prison, or to pay the amount mentioned in 
the preceding sub-rule, the officer in charge of the prison shall 
sign an endorsement to that effect upon the warrant which shall 
forthwith be returned to the Court by the officer entrusted there- 
with ; and the judgment-debtor shall be released from arrest.” 

13. In rule 319 for the words ‘ Government Pleadet in 
any Court” substitute the words “ Government Solicitor” and 
strike out the words “ For any Court,” and the words « issuing 
out of such Court.” 

hs 

Soltcttors and the Bench.—One interesting fact to be noticed 
in connection with the appointment of Sir S. T. Evans as 
President of the Probate, Divorce, and Admiralty Division is 
that ic forms an addition to the list of Judges who have com- 
menced their professional careers as solicitors. There have 
been two Lords Chancellérs—Lord Macclesfield and Lord Truro 
—who practised as solicitors. Lord Truro, on receiving an 
address from over five hundred of the leading solicitors in the 
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country congratulating him upon his elevation to the Woolsack, 
replied that, as exemplified by his own career, the humblest 
member upon the roll of attorneys was not excluded from the 
highest honours of the State. In more recent years, Lord 
Russel of Killowen, Lord Field, Lord Justice Lush and Mr. 
Justice Manisty have proved how solicitors may ultimately win 
an honoured place on the Bench. The new President of the 
Probate, Divorce and Admiralty Division is not alone among 
the existing occupants of the Bench in demonstrating the same 
agreeable truth. Mr. Justice Swinfen-Kady practised as a 
solicitor before he began his distinguished career at the Bar.— 
The Law Journal. 

Traumatic Neurasthenta: A legal definttion.—A Doctor, 
in giving evidence at the Shoreditch County Court on 
Monday as tothe injuries received by a lady in an accident, 
said that she was suffering from traumatic neurasthenia. Coun- 
sel: That is nervousness induced by the excitement of a pending 
action? The Doctor: Yes; that is about it. Counsel: But 
that disappears when the action was over, does it not? The 
Doctor: Ah, that depends on the result! Counsel: I will not 
prophesy as to that.—The Law Fournal. 


* % 

The new Solicttor-General.—Mr. Rufus Isaacs, K.C.; M.P., 
who has been appointed Solicitor-General in the place of Sir 
S. T. Evans, has occupied for several years a pre-eminent place 
among the lawyers on the Liberal side of the House of Com- 
mons, and his appointment as a Law officer is not less popular 
in the legal world than in political circles. A son of the Jate 
Mr. Joseph Isaacs, a member ofa London firm of produce 
merchants, the new Solicitor-General, who was born on 
October 10, 1860, was educated at University College School 
at Brussels, and at Hanover. His career has been versatile as 
well as distinguished. Soon after the completion of his school, 
days, having resolved to go to sea, he obtained a berth as « boy” 
on a Scottish vessel, the Blaty Athol, trading to Rio de Janeiro 
with coal. 

A year or so later he took up his residence in Magdeburg 
as agent for his father’s firm, and this position he occupied for 
nin 2 years, gaining a useful knowledge of mercantile life. 
Subsequently he became a member of the StockE xchange; and 
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his comparatively brief experience aS a stock-broker must, like 
his earlier knowledge, have often stood him in good stead at 
the Bar. Mr. Rufus Isaacs, who was a pupil of Sir John Lawson 
Walton, was called to the Bar at the Middle Temple in 1887, and 
joined the Northern Circuit. Eleven years later, when he was 
thirty-seven years of age, he was appointed asQ.C. At first 
his work as a leader was chiefly in the Commercial Court. Here 
Mr. Justice Walton, then the leader of the Court, was his ‘ prin- 
cipal opponent.’ It wasin 1900, when Sir Edward Carson, 
having been appointed Solicitor-General, was debarred from pri- 
vate practice, that Mr. Rufus Isaacs attained that commanding 
position’ at the Bar which his rare combination of gifts as an 
advocate has enabled him to maintain with so much distinction. 
His active political career began in 1900, when he unsuccessfully 
contested North Kensington. l 
Four years later, at a by-election caused by the retirement 
of Mr. Palmer, he was returned for Reading, for which consti- 


tuency he continues to sit.—Zhe Law Journal. 
` w+ i 


On Sir Fohn Bighams Farewell —I am not going to make a 
tragedy of the occasion,” said Sir James Fitzjames Stephen when 
he quitted the Bench. The same words might aptly have been 
employed by Sir John Bigham when, in happier circumstances, 
he bade the Bar tarewell. His unaffected but dignified words 
justify the hope that he will be able to continue in the House of 
Lords the useful and distinctive part he has played in the 
administration of justice in the Royal Courts of Justice. In 
taking a formal leave of the Bar, the ex-President of the Probate, 
Divorce and Admirality Division has followed an old practice 
which has fallen into disuse in recent years. No stich ceremony 
had occurred in the Courts since the late Lord Esher bade the 
Bar farewell upon his retirement thirteen years ago. Character- 
istically buoyant and interesting were the opening words of the 
venerable Master of the Rolls’ valedictory address :— 

My dearAttorney-General andallof you here:—I have had 
some difficulty in coming toa determination as to the character in 
which I was to address you. Iam no longer a Judge, and I hardly, 
for a time, was able to determine what I am. I am still one of you, 
as 1 think I am a Sergeant-at-Law. I ama barrister of more 
than -teti years’ standing. I am capable of being appointed a, 
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County Court Judge or to sit as a Commissioner to hold an Assize. 
I am, therefore, now what I have always tried to be, and 
what I have always tried to make you feel that I was during the 
whole time I was a Judge—namely, one of you, and only one of your 
equals. It is truthit on the Bench, when I was in the position of 
an officer on the quarter-deck, I had and was obliged tu give o¢ca- 
sionally words of command, but the moment one leaves the deck one 
is nothing but a fellow-officer, and I have been nothing but a 
` fellow-barrister with you always. 

Vice-Chancellor Bacon and Lord Field are the only other 
Judges who have taken a ceremonious leave of the Bar within 
the memory of most of its members. Sir Edward Fry initiated 
what Sir FrancesJeune called the ‘pleasant custom’ of holding a 
reception iv the hall of his inns when he retired from the Court 
of Appeal, but Sir Gainsford Bruce is the only member of the 
Bench who has followed his example, most of the Judges who 
have retired in recent years having been content to quit their 
occupation on the Bench with what Lord Brampton was pleased 
to call a ‘simple bow’.—The Law Fournal. 


k 
* 


On Taking Leave of the Bar—It can scarcely be said that the 
utterances on these occasions, either on the part of the retiring 
Judge or the Attorney-General, reach a very high level. Per- 
haps the most noteworthy is that of Sir John Rolt when, as 
Attorney-General, he paid a tribute to Sir William Erle on his 
retirement from the Chief Justiceship of the Common Pleas, 
It is worth recalling as the finest compliment a Judge has ever 
received from the spokesman of the Bar :— 

My Lord:-We all feel and desire to acknowledge that under your 
presidency in this Court the great judicial duty of reconciling, as far as 
may be, positive law with moral justice has been satisfied. Learning, 
great experience of affairs, wise administration have been so combin- 
ed that, with the assistance of the eminent Judges associated with 
you on that Bench, the laws of England have been exhibited in their 
true aspect as the exponents of the rights and duties of our citizens 
and the guardians of their liberties. The Court of Common Pleas, 
under your presidency my Lord, has obtained the highest confidence 
of the suitor, the public, and the profession. Our homage is due and 
is paid. not only to the dignity of the Judge but to the worth of the 
man, his simplicity and elevation of character, his private and social 
yirtues, his kindness and his courtesy. l 
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Lord Brampton has recorded his belief that these formal 
leave-takings are wanting in dignity—a belief which did not 
prevent him from printing in his ‘Reminiscences’ the eulogistic 
letters he received from members of the Bar when he brought 
his judicial career toa close. They at least serve, however, to 
demonstrate how intimate are the relations between the Bench 
and the Bar ; and from this point of view, if from no other, it 
may be hoped that the agreeable practice followed by Sir John 
Bigham will not be discontinued, at any rate by those Judges 
whose ability and personality enable them to fill a conspicuous 
place on the Bench.—The Law Fournal. 


A Š € p 
Sir Fohn Bigham's Farewell—]In the Probate and Divorce 
Court, on Monday morning, Sir John Bigham bade the Bar fare- 
well. Lord Gorell, his predecessor in the -office of President of 
the Probate, Divorce and Admiralty Division, and Sir Samuel 
. Evans, his successor, were both present at the ceremony, the 
other Judges present being Mr. Justice Bargrave Deane, Mr. 
Justice Lawrance, Mr. Justice Channel, Mr. Justice Phillimore, 
Mr. Justice Bucknill, Mr. Justice Jelf, Mr. Justice Hamilton and 
Mr. Justice Swinfen-Eady. A large number of members of the 
Bar were present, with the Attorney-General (Sir W. S. Robson, 
K. C., M: P.) and the Solicitor-General (Mr. Rufus Isaacs, 
K. C., M. P.) at their head. 
SIR JOHN BIGHAM’S SPEECH. 
Sir John Bigham said :—Mr. Attorney: I must thank you , 
for the trouble you have taken in coming this morning to ' 
hear the few words I have to say by way of farewell to 
my. friends at the Bar. I must also thank my successor for 
his kindness in allowing me to say them from his seat in 
this Court. It was in 1867 that I entered the Chambers of 
Mr. Charles Russell, as he then was, to prepare for the profes- 
sion which I was to follow, and it was in 1870, just forty years 
ago, that I was called to the Bar by my Inn. Of these forty years 
thirteen were spent as a junior, fourteen as a leader, and nearly 
thirteen have been spent on the Bench. They have been years of 
strenuous work ; I think I could count on my fingers the number 
of days I have been away from my duties on the Bench from ill- 
health or other cause, but now, at seventy years of age, I am 
tired—not so tired that I feel unfit for any more work, but tired 
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enough to make me feel.that, in justice to myself, I ought to 
relax the strain of daily work on the Bench. I hope and believe 
that I shall be able (I shall certainly be most willing) to do use- 
ful work elsewhere in the public service, and this notwithstand- 
ing the ominous assurances of my friends that I grow younger 
every day. So much for myself. I turn to a pleasanter topic. I 
am here to thank my friends for untold kindnesses. But first I 
should like to record a tribute of respect and affection for those 
who were my friends and who have passed away—for my old 
master, Charles Russell, and for my casual friend, Lord Esher. 
They were both of my circuit, and their kindness to me and the 
assistance they afforded mein my younger days are never to be 
forgotten. Also for Lord Coleridge, whose help and sympathy, 
I had down to the last moments of his life, and for many others, 
some of whose names your memory will be able to recall. In 
our busy present we are apt to forget our past and those who 
have helped to make it forus. I wish to thank my colleagues 
on the Bench for their kindness to me in all circumstances. All 
of them were at times my companions at the Bar, and the friend- 
ships there commenced have never been broken. Nor are they, 
I hope, to be broken now. In particular I wish to say one word 
. about my colleague in this Court—Mr. Justice Bargrave Deane. 
I came here a stranger to the work and to the practice, and I do 
not know what I should have done ifit had not. been for his kind 
and generous assistance. I went wrong at times, but never when 
I took the trouble to consult him. I wish also to thank the offi- 
‘cials who have served me so well in the different Courts in 
which I have sat from time totime. For instance, those in the 
Chancery Division, where I once spent a whole term mainly 
endeavouring to solve the mysteries of Equity, and those in the 
Railway and Canal Commission and in the Bankruptcy Court in 
both of which tribunals I sat for several years; and particularly 
I would like to thank the Registrars and others in the Probate 
and Admiralty departments of this division of the High Court, 
all of whom have striven to make my work easy for me, and, 
with perhaps doubtful success, to keep me on the right course. 
I must not forget those I met on the circuits which I have visited. 
` They always had a welcome for me. 
My first circuit was the Western. I think it was early in 1898. 
I was entertained at a banquet in Winchester in royal fashion 
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The entertainment was in a sort of vault or subterranean pas- 
sage—now gone—but the warmth of the welcome quickly 
dispelled my dampness of the physical surroundings, and we 
were very happy. It was followed by many similar kindnesses 
on other circuits. I must, moreover, bear testimony to the uni- 
form courtesy of the reporters. The Pressis a great power, but 
Lam glad to say its power has never been misused in réference 
to myself. Indeed in the last few days kind words have been 
written of me in places where I least expected them. Of course, 
my judicial acts have been criticised, and often adversely, and 
perhaps rightly. But no Judge should complain of criticism, 
for a Judge who is never worth criticism is probably never worth 
anything at all. I am reminded of a conversation I once had 
with Lord Watson. It took place a long time ago, when I was 
more outspoken.than I ever venture now tobe. I told him I 
thought he interrupted counsel’s arguments too often with his 
criticisms. ‘Eh, mon,’ he answered ‘you should never complain 
of that, for I never interrupt a fool? And so it is with a Judge 
and the Press. There is one person to whom on this occasion I 
undoubtedly ought to refer. It is my clerk. “Thirty years of 
faithful service from him has helped me most materially during 
my career, and I thank him for it with all my heart. I ought 
also to say a word in recognition of the help accorded me in all 
circumstances by the other branch of the profession—by solicitors 
and managing clerks alike. I speak of them from a very long 
acquaintance. There is no finer body of men in the world. 
Their work is hard, responsible, and not too well paid, and the 
rewards they get are few and far between. And now, Mr, 
Attorney, I come to my last words, and I scarcely know how to 
speak them. They are words of deep and sincere thanks to the 
great Bar of England whom you represent—thanks for kindness 
and consideration such as surety few other men have ever receiv- 
ed. I can say with truth that I have never quarrelled with any of 
you, but I may nevertheless have given offence. If so, let me 
now ask forgiveness and atone. I have loved my circuit and 
my profession, and I shall continue to love them. Their interests 
shall still be my interests, and their welfare shall always be in 
my thoughts. To every one of you I wish, with all my heart, 
work, success, prosperity, and happiness, And so farewell. 
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THE ATTORNEY-GENERAL’S REPLY. 

The Attorney-General said.—My Lord : Your Lordship’s 
feeling words of farewell to the Bar, to which you once 
belonged and which you once adorned, cannot fail to evoke 
many friendly and sympathetic memories in the minds of 
us all. There are those of us sitting here in the row behind who 
remember your Lordship in the times to which you have just 
referred andthe times when you were a distinguished junior ; 
and then we remember your Lordship as the foremost pleader on 
the greatest of our circuits ; and we remember, and will always 
remember, your Lordship as one who commanded the respect and 
enjoyed the personal friendship of his professional brethren. Your 
Lordship has said that the Bar are keenly critical. They are not 
censoriously critical, but, as indeed you have reminded us, they 
sometimes extend their criticism even to those before whom 
they have practised. It is a fine record which your Lordship is 
able to show, that under this criticism, and notwithstanding this 
criticism, you have been accompanied in every stage of your 
career by the esteem and friendship of the English Bar. I should 
not like to speak of that career in the past tense. Your Lordship 
has claimed perhaps the right to feel somewhat tired after a life 
of such strenuous labour. ‘The Bar take, perhaps, a more hope- 
ful view of your Lordship’s strength than you have just expressed. 
We hope, and we believe, that your Lordship will find refresh- 
ment from that fatigue in a change of work, as indeed you have 
indicated that you will, because this farewell is after all a fare- 
well only of your Lordship in these Courts. I must not forget 
that it was my duty and privilege on behalf of the Bar to tender 
our congratulations upon your promotion tothe highest of all 
Courts. Weare particularly glad—here I speak, I think, for a 
larger body than the Bar, I speak for the commercial classes of 
England—that your Lordship’s long, I will not say unique, 
experience which was shared indeed by your learned predecessor, 
au experience which is rare, in the commercial law and practice 
of this country, is not likely to be lost on ‘the “Bench. Comittier- 
cial law is a part of our system of jurisprudence which is justly 
‘a‘pride to the whole cotintry ; but it is not to be found in 
clean-cut’ codes which any dcademival amateur thinks he can’ ad- 
tiinister ; its foutdätions are well and tritly laid by a long series 
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of decisions by Judges who, I think, were none the less jurists 
because they familiarised themselves, as your Lordship has done, 
with the daily course of mercantile affairs—in fact, one might 
say with the very spirit of business. Your Lordship came to your 
work in the Commercial Court with that initial advantage; you 
have had it also in dealing with the not inconsiderable body of 
commercial work which has arisen in this Court, and it enables 
us to remember with pride the soundness of your Lordship’s 
decisions, and also to say how much that personal knowledge of 
business life which your Lordship possessed has always facilitated 
the despatch of business by your Lordship. I think it would be 
inappropriate if I did not say one word on behalf of the 
Admiralty Bar of this Court upon a matter which perhaps the 
public may not so clearly appreciate as they, and that is to ex- 
press their appreciation of the way in which your Lordship during 
the short time that you have sat here, troubled to master all the 
technicalities of the work. This Court may be assisted—it is 
well assisted—by assessors and by the Bar, but nothing 
can relieve the Judge of the Admiralty Court from acquir- 
ing a knowledge—a technical working knowledge—of the great 
mass of detail belonging toa somewhat particular and some- 
what difficult trade. Your Lordship has mastered that with the 
most striking success. The Admiralty Court is almost more 
than a national Court, it may be called an international Court ; 
certainly it has an immense amount of business directly with 
foreigners ; and it is a great satisfaction to us, as English barris- 
ters, and also as Englishmen, that under the great Judges who 
have presided in that Court, of which your Lordship was the 
last, the procedure of the Court and its decisions have given such 
world-wide satisfaction. Iam surethat happy situation has 
lost nothing during your Lordship’s tenure of office; I am sure it 
will lose nothing during that of your successor. With regard to 
the other branches of this great division, the public can judge, 
and I believe the public highly appreciate, the way in which 
your Lordship has cotiducted the business. I think I may speak 
on their behalf as well as on behalf of the Bar in wishing your 
Lordship farewell, I wish also that your Lordship may have a 
„Jong life to enjoy, well earned Honour, and fewer responsibilities. 
—London Law Journal. 
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Administrative Bodies and the Law.—There is nothing more 
disquieting to the thoughtful citizen than the growing evidence 
of a desire on the part of some politicians to substitute the arbi- 
trary discretion of administrative bodies—committees, boards, 
rotas and individual authorities—for the even-handed justice of 
the law. ‘The old truth that the security of the community and 
of every one of its members depends on the upholding of the 
power of the law—salus populi suprema lex—is now challenged 
and frequently set aside by the new theory that it is the proper 
object of Government to ‘ eliminate the lawyer, to put institu- 
tions above or outside the law, to exclude the control of the 
Courts, to reduce the authority of the Judges, and to magnify 
that of civic bodies and officials. As was once said ofa very 
different object, ‘the power of administrators has grown, is 
growing and must be diminished.” Fortunately, our judicial 
Bench is still strong enough, and its great traditions have yet 
sufficient vitality in them to supply the needed check to the 
grosser excesses of the new authorities, and the power of the 
people exercised through their permanent Judges is still greater 
than that of the nominees of parties who work in turn, but only 
for a space, the machinery of the State. There have been many 
proofs lately of the advantage—nay, of the necessity—of this 
control. The judgments of the Master of the Rolls and of Lord 
Justice Farwell and Lord Justice Buckley in the Swansea 
School case (Rex v. The Board of Education: Ex-parte the 
Managers of Oxford Street School, Swansea), to which we refer 
more particularly in another column, serve to illustrate the 
growing danger, and at the same time to emphasise the import- 
ance of the judicial check which has never been more fearlessly 
applied and vindicated. A department of State—the Board of 
Education—has been visited by the public censure of the Judges 
for a dereliction of its duty, moved by political views or con- 
siderations, and this of a character ‘so perverse as to justify the 
exercise of the Court’s highest powers, the issue ofa mandamus 
to the Boatd directing it to exercise the jurisdiction entrusted to 
it ‘according to law Such questions have risen before—eg., 

‘in Regina v. St. Georges, Southwark, L.R. 19 Q. B. Divs 
- where Lord Esher, then Master of the Rolls, laid it down that 
iif people who have to éxeteise public diity by exercising their 
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discretion take into account matters which the Courts consider 
not to be proper for the guidance of their discretion then in the 
eye of the law they have not exercised their discretion.” But it 
isa new thiag that the example and the methods of vestries 
should be taken upand followed by a great Department of 
State; and the delimitation of the powers vested in such authori- 
ties becomes of vital importance in these latter days when so 
many Acts of Parliament refer questions involving great public, 
as well as private, interests to some Government Department. 
‘Such a Department,’ said Lord Justice Farwell in delivering 
his weighty judgment against the Board of Education, ‘ when so 
entrasted becomes a tribunal charged with the performance of a 
public duty, and as such amenable to the jurisdiction of the 
High Conrt within the limits now well established by law * * * | 
Such atribuual is not an autocrat free to act as it pleases, but is 
an inferior tribunal subject to the jurisdiction which the Court 
of King’s Bench for centuries, and the High Court since the 
Judicature Acts, has exercised over such tribunals.’ These are 
‚words which deserve to be written up in letters of gold on the 
portals of every Government Department and of all the lesser 
bodies which have been endowed with some share of judicial 
authority by the wisdom of Parliament.—Jdzd. 


U ** 


The Detention of Sekgome-—The Court of Appeal has dis- 
missed the appeal from the judgment of the Divisiona! Court in 
Rex v. Earlof Crewe discharging a rule zzs¢ for a writ of habeas 
corpus to bring up the body of Sekgome, late Chief of a tribe in 
the Bechuana Land Protectorate. The ground which the Divisional 
Court has adopted for dismissing the appellant’s contention was- 
that by the Habeas Corpus Act of 1862 (23 Vict.,C. 20) no writ of 
habeas corpus may issue out of England by authority of any Court 
into any colony or foreign dominion of the Crown where there 
is a lawfully established English Court of justice which . has 
authority toisstte the writ. Previous to the passing of that statute 
the Courts at Westminster were in.the habit of issuing a writ of 
habeas to go to any place under the English dominion wherever 

a subject of the Crown was alleged to be, illegally imprisoned ; 
atid the Act was passed: because of. the discontent caused by 
Anderson's. case, £860;... where a writ was. “sent to britig up a 
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prisoner from Canada. Lord Justice Vaughan Williams, however, 
held that the Act only applied to the territorial dominions of His 
Majesty ; that the Bechuana Land Protectorate, though under the 
foreign jurisdiction of the Crown, was not part of the territorial 
dominions; that there was no evidence of the existence of a local 
Court which could enforce execution of the writ, and that, there- 
fore the rule for a 4abeas could not be discharged on this ground. 
He, however, upkeld the discharge of the rule on two other 
grounds, vzz., that the detention was made by a valid proclama- 
tion issued in accordance with the Foreign Jurisdiction Act, 
1890, and that, whether or no the Foreign Jurisdiction Act em- 
powers the Crown to issue proclamations affecting the rights of 
natives as well as of British subjects, the detention was justified 
as an act of State. Sekgome is held prisoner by a proclamation 
which provided that no writ or process whatsoever caJling into 
question the legality of the arrest or detention should have any 
effect within the Protectorate. If therefore the Court of Appeal 
is right in holding that the proclamation is valid and binding, 
it would seem that the ex-chieftain cannot vindicate his personal 
liberty by obtaining a writ of Aabeas either in this country or 
in the Courts of the Protectorate. It was, however, pointed out 
that an appeal-would lie to the Privy Council from any refusal 
of the Local Court to issue the writ, and as it is clear that the 
gravest constitutional questious are involved, it is to be hoped 
that either this procedure will be followed or that an'appeal 
against the present decision will be taken direct to the House 
of Lords.—Zbrd. 


* * 
* 


The Cameratn Court—Some four years ago, while Lord 
Gorell was President of the Divorce Court, an order was made for- 
bidding the practice of sketching in that Court. The ground on 
which the order was made was that the practice, by making 
witnesses more self-conscious aud nervous than they otherwise 
would be, interfered with the due administration of justice. While 
the more ostentatious work of the artist has thus been stopped in 
the Divorce Court, the less apparent operations of the photogra- 
pher have become more frequent in our Courts of justice, and the 
Judges might well consider whether the time has not arrived for 
prohibiting the use of the Camera both in the Civil and 
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Criminal Courts. In a newly published work: on ‘ Modern 
Journalism,’ written by ‘A London Editor,’ the reasons for the 
prohibition are put with admirable force :— 

I submit that the practice of taking pictures in court of prisoners 
and witnesses, plaintiffs, defendants, and even of the judges themsel - 
ves, whether by photography or sketching, is one that is both highly 
objectionable and in direct opposition to the high standard which 
British journalism has maintained. The blame rests, however, not so 
much with the journalist—whether in Court or the editorial office— 
as with the proprietors who allow and encourage the practice; but 
still more is ita reflection on the taste of the general public, to 
whom belongs the final right of choosing the tune which their paid 
piper shall play. In the case of a prisoner who is found not guilty 
it is a sufficient ordeal that his name should appear throughout the 
whole press as a potential criminal; but that his very portrait, taken 
at a time when his position is felt most acutely, should appear side by 
side with the police narrative, is an action calculated to cause un- 
necessary suffering to a man who has already.suffered too much. 


This is not merely a question of ‘the taste of the general 
public’; if it were, it might perhaps be left to the proprietors of 
newspapers—the ‘ paid pipers,’ as ‘ A London “ditor? calls them. 
It is really a question of the proper administration of justice, 
and the Judges alone can deal with it effectively. They ought, 
following the example of Lord Gorell in regard to sketching, to 
prohibit the use of camerasin all Courts of Justice, and any 
disobedience of the order, whether by a photographer who surrep- 
titiously takes a photograph, or by an editor who wilfully per- 
mits its publication, ought to be punishable as contempt of Court. 
—Ilbid. 


* * 
* 


Cross-Examining*.—The Divorce Court has one good, if 
not strong, cross-examiner in W. T. Barnard, K.. C., and the 
Commercial Court another in J.R. Atkin, K. C. But it is 
necessary to make a selection, and I have done so to the best of 
my ability, taking a counsel to a type. 

Let me begin first with Sir William Robson, the Attorney- 
General and leader of the Bar of England. Now Sir William 
Robson’s reputation as a barrister is not due to the man in the 
street. 
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Scarcely any prominent barrister has been seen less in sensa- 
tional cases, but the estimation in which heis held by his 
brethren is of the highest kiud. 

What are the methods? 

Let me illustrate my meaning. 

Many years ago a woman was charged at the Assiżes with 
the murder of her child. 

She was defended by a then well-known Q. C. 

The witnesses for the prosecution, although they proved 
- finding the body of the child in the prisoner’s hut, could not esta- 
blish that the prisoner ever had a child, much less the child in 
question, and there was practically po evidence against her. 


But her counsel anxious to make assurance doubly sure, 
cross-examined the last (police) witness, so as to gain the jury’s 
sympathy with the prisoner. 

He asked: “ You know the prisoner was badly treated by a 
young man?” 

“ Yes, he broke off the engagement when he heard she was 
a mother.” 

The damning fact had been brought out by her own counsel, 
and the prisoner was convicted and subsequently hanged. This 
common mistake of asking too much or not leaving well alone, 
is characteristic of what Sir William Robson does o# do. 


His cross-examination, delivered in kindly tones, goes direct 
to the point and stops there. 

He is a cross-examiner of the astute type, knowing exactly 
when to begin and when to leave off. 

Latterly his official position has rendered his opportunities 
in the Courts few and far between, but when he practised regu- 
larly in the Law Courts, there were few counsels who could 
administer a more searching cross-examination than he. 


And he was always so pleasant withal in his rapier work 
that he commanded the sympathy of the very persons he was 
out to destroy. 

Sir Edward Carson is one to be feared by the other side, 

8 : 
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Mr. Shee was asking the witness to be circumspect in his 
replies, when Sir E. Carson interrupted with the remark :— 

«You are very much afraid of your own witnesses.” 

Mr. Shee: ‘I’m very much afraid of you.” 

This excerpt from a newspaper report shows the manner of 
Cross-examiner Sir E. Carson is. 

Let us take a look at the man himself. 

Tall, thin, angular of body, his face of the hatchet type, he 
is a striking and handsome personality of “ Za beaute du diable” 
description. 

Although an Irishman, his movements are “icily regular,” 
his demeanour ‘cool to the extreme of frigidity. 


A witness is in the box. Sir Edward—to quote a bon 
mot referable originally to Sir John Karslake—rises at great 
length to cross-examine. os 

He speaks deliberately, slowly, and softly in Irish accents. 


“Do I understand, sofr, that you deny the story of the 
plaintiff?” 

“ In the main, av coorse ; I am only dealing with essentials,” 
and so on. 

It is dull; infact, nothing can be more depressing than 
Sir Edward’s method. It is as depressing to the onlooker as it 
is serviceable to his client. 


Some time ago I went into a court to hear a casein which 
Duke, K. C., and Sir Edward opposed each other. 

This forensic combination did not of itself promise much 
jollity, and its promise—or rather lack of it—was fulfilled. 


Duke’s sombre tones had ceased to sustain life in the listless 
court, and Sir Edward slowly, languidly, dragged himself to his 
feet ; then steadying himself with his tight hand and turning 

. over papers with his left, he commenced. l 

«I belave, sorr, that ye do not agree with Mister Smith’s 
evidence ?” : 

« No. It is false, every word of it. Ties, all lies! ” 

“I see; now tell me, sorr,” turning to the jury and raising 
his voice, ‘‘is it thrue that you who charge my client with per- 
jury are an undischarged bankrupt P” 
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The witness protested, but the judge ordered him to answer. 

“Tt is true.” 

“ Very well, then.” His voice here dropped again. “Is it 
thrue, sorr, that your application for discharge was refused on 
the ground that you had been guilty of fraud asa trustee? ” 

oT, 

“ Is it thrue, sorr ?” (louder). 

“ Well, the report said so, but it was wrong.” 

“Thank you ; that is alll have to ask,” and slowly and 
without effort he sank down iato his seat, his work completed. 

Another newspaper cutting : 

Sir E. Carson said smilingly : “ Don’t be cross with me.” 

Witness: “I shan’t be cross with you, but don’t you be cross 
with me.” 

The witness was a lady! Parenthetically I may say I have 
never heard Sir Edward cross-examine another lady. 

She was extremely pretty, and it must have gone to the heart 
of any one to question her as to alleged lapses from the paths of 
virtue. It was one of the few occasions when he was not suc- 
cessful. He asked her question after question, all bearing upon 
the point, and he did not trouble to wrap up his questions in 
lavender—he never does. But to all his questions she replied 
quickly, briefly, and smilingly, prefacing each answer with “No 
or yes, Mr. Carson.”—as he then was. The cross-exami- 
nation lasted all day, and at the end of it the lawyer was as 
deadly quiet as ever, andthe witness even more pleasant and 
attractive than she was in the morning. - 

I give an example of this interesting discussion. 

“Dye think, madam,” he asked, “it was right of ye to 
allow Mr. X to take off his boots in your room ?” 

“ Certainly, Mr. Carsor. They were wet.” 

« But, madam, consider, Mr. X was a married man.” . 

‘“T know that, but what difference did that make to his 
feet ?” 

“ Madam, ye are thrifling with the coort.” 

“No, no, Mr. Carson ; please don’t say such unkind things.” 

“ Madam, Pll again ask ye toremember that Mr.X was a 
married man and ye were a single woman.” 
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“T know all that, Mr. Carson, but I'can’'t see what that has 
to do with Mr. X’s boots.” 

In the end, despite an unfavourable summing up, the lady 
won. : 

Of course, a woman has always an advantage over counsel. 
In the first place she is so everlastingly on the fidget that it is 
difficult to put any question whatever to her; in the second, she 
never sticks to the point and will not be kept to it; in the third 
place, she is a woman, and has the sympathy of the court. 


If, further—like the lady spoken of-—she is clever and 
pretty, as long as jurors are men, she must be invincible. I 
never heard a finer piece of work than Sir Edward Clarke, and 
incidentally, a ‘‘ good” case. 


Now to sum up. Asa cross-examiner, I consider that Sir 
Edward Carson has no superior at the present time, and that it 
is arguable whether he is not greater than Charles Russell was. 
He has every single requisite of the art. He is faultless. Charles 
Russell was hot-headed and impetuous—Sir Edward is always 
calm and precise. 

As an all-round advocate Russell was the superior, but asa 
cross-examiner I should prefer Carson, who may be equalled, but 
cannot be excelled. 

And here let me make a necessary statement. 


I have done my best to present to readers examples of Sif 
Edward’s methods; but it is extremely difficult to boil down 
to a few huadred words a speech “in reply” which has lasted 
some hours, and expect it to be characteristic of the speaker. 

Again, cross-examination in all but the simplest cases is an 
involved process. 


It does not merely consist ofa number of questions and 
answets—which more often than not in a big case are unin- 
telligible ger se—but its effect depends uponthe facts of the 
cross-examiner’s case, and that which he has to meet, and must 
be taken in conjunction with such. 

In my opinion, the best work Sir Edward ever did, was in 
R. v Oscar Wilde, and the Pollard Divorced case; and these cases 
should be consulted, 
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How many times one sees it stated in a newspaper report ofa 
cross-examination that on an objection being made to a question 
the judge has refused to interfereon the ground that he cannot 
judge whether the question is relevant until he has heard the 
cross-examination. That would seem inexplicable were it not for 
the fact that skilful cross-examination in all but simple cases de- 
pends on the weaving of the opponent’s own cases into the un- 
willing witness’s case, and is, as I have stated, to be judged from 
every fact and circumstance in the entire case. As an example 
of effective cross-examination in a simple case, I will give the 

` following :— 

A person brought an action against a railway company for 
damages for injuries received through falling between the plat- 
form of a station and the steps of a railway carriage, alleging 
that the company were negligent in allowing such a space to 
exist—about one foot. The case for the company was that the 
platform and the step were safely constructed, and that the 
plaintiff was himself guilty of negligence in not taking care 
when he left the carriage. 

The plaintiff was cross-examined, 

« You say you left the carriage carefully when the train was 
at a stand-still, and it was daylight ?” 

“Yes.” 

«Thes how was it that you came to miss the step?” 

“Tt was too narrow.” 

«You think it should have overlapped the platform?” 

‘Yes, or been nearer to it.” 

“Do you know that thousands of persons have used that 
platform daily since 1870?” 

« Perhaps.” 

“And that the carriage with its step has been in use at that 
station for ten years ?” 

“ Perhaps.’ 

“ And that no accident has been traceable to the station or 
the carriage?” 

“Perhaps.” 

The next witness was a surveyor, who swore that a distance 
of a foot between the-step and the platform was dangerous. 
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Cross examined: “What experience have you of railways? ” 

“Well I am a shareholder in one or two.” ; 

The other witnesses were left severely alone. 

The jury found for the defendants. Inu my opinion the cioss- 
examination in that case was perfect, and is easily understandable 
and for this reason. The facts were simple, and it was possible 
in a very short compass for the cross-examiner to put his case to 
the witness. It was, of course, apparent that a company could 
not reasonably be expected to build all their carriages so that 
their steps were flush with the platform of all their stations, and 
that the plaintiff could not have left the carriage carefully or he 
would have taken a firm footing on the step, 

As a skilled cross-examiner of the robust type no better in- 
stance exists than Robert Alfred McCall, K.C., well—and unfa- 
voutably—kuown to fradulent company-mongers and the would- 
be defrauders of railway and omnibus companies. 

“ Now, Sir, isn’t ita fact that every single shareholder in 
this company is a-nominee of your own ?” 

“Perhaps—but—” 

“Answer the question. Yesorno. You say ‘Yes.’ Now 
let me ask : Was not every pennypiece of the directors’ ‘quali- 
fication’ found by you?” 

Or in a running-down case. 

“I put it to you, that so far from its being the factthat our 
omnibus ran into you, it was you by your gross carelessness ran 
into the omnibus.” 

Go into the courts in the Strand any day, in term time, and 
the chances are that you will hear one of these questions being 
put by McCall in his generally successtul efforts to find out the 
truth for his client. l 

A manas esteemed by his brethren for his generality and 
straightness as feared by those seeking to do wrong is McCall. 

Let me now turn to another proficient in the art in H. E. 
Duke, K. C., who, good in many departments of advocacy,.is best _ 
in cross-examination. ` 

As I have already hinted, Duke is a mournful person; and I 
hope he will not mind my saying that in court no “mute” that 
ever assisted in the obsequies of unavailing mortal could improve 
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his-solemnity of demeanour. His voice especially is funereal, 
his delivery reminiscent of a Methodist Minister struggling with 
an earnest endeavour to improve an occasion. 

He speaks slowly, oh, so slowly, and in a monotone. 
Every word receives its proper stress, every syllable its due weight. 
Precise in appearance, precise in utterance, he denotes those 
qualities which are peculiarly Anglo-Saxon, and connotes those 
of a successful barrister. 

His method is to ask quietly the questions which, in his 
opinion, will shake or destroy the opposing witness. He ‘is never 
elated by success, depressed by failure, or led aside by humour. 

Let me give an illustration of his work—one that is easily 
understandable by the reader. 

Mr. Brown was suing for damage for injuries, and was being 
cross-examined by Duke: 

“I gather that you did not see nor hear the approaching 
vehicle?” (M.B.—It was a grocers cart). l 

«Not I. Vy, the fust thing I see or hear was the wan a-top 
of me. I was being scrunched afore I knew where I are.” 

‘J understand. You say you neither saw nor heard the 
approching vehicle?” 

“That's right. Not I—never at all” the witness said , 
pleasantly. 

«You were overtaken opposite the the post office, I believe?” 

“Yes, I was in the middle of the road.” 

“What were you doing that you did not see or hear the ap- 
proaching vehicle ? ” 

«“Nothin— look ere.” 

“Answer my question please.” 

“Vell, but look ere, guv’nor.” 

“Answer my question, please.” 

«Nothin but avin a bit of a lark with one or two others.” 

“Having a bit of alark! Dou you mean you were dancing 
on the pavement ?” j i 

«Paps I was, p’raps I wasn’t.” 

“Were not you dancing on the pavement with a young lady 

when the vehicle came round the corner thirty yards away?” 
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“raps I was, I says, p’raps I wasn’t.” 

‘And didn’t the young lady run away from you?” 

“I don’t say nothink.” 

“ And did not you run after her and so into the vehicle ?” 
« Praps—” 

« Answer the questions, please.” 

« Well what right had the cart to be there—I asks ?” 
“The jury will tell you. Thank you.” 

Collapse of plaintiff’s case. 


This is the method which dovetails the truth into the many 
untrue stories told by the witness; it does not bewilder or 
confuse the jury. 

And here I may explain what is generally remarked as an 
inexplicable problem—the failure in,the House of barristers who 
have proved successful in the Courts. 


The explanation is really very simple. 

In the Law Courts, clearness, conciseness, and terseness are 
necessary ; forthe aim of the speaker is to impress his views 
upon the tribunal, to convince it he is right. l 


In the House no one in his senses would try to convince any 
one, and the aim of the speaker ‘is to deliver inan attractive way 
an ad captandum address, which will pleasantly interest the 
House and read well—when sub-edited. 

This essential difference of aim and environment is the 
reason why Charles Russel, Finla, Bigham, Duke and Isaacs 
have never obtained the “ ear of the house,” while other incon- 
siderable barristers have succeeded in doing so. 


It is true that Sir Edward Clarke was, and Sir E. Carson 
and Sir H.S. Robson are, listened to in the House, but the 
measure of their success is infinitesimal compared with what. 
they have gained in the Law Courts. 

And so it must necessarily be. 

I have mentioned Rufus Isaacs’ success in the law courts. 
This success is commensurate with his popularity there. He 
is a Jew—but, despite that barrier to favour with barristers, he 
is as well liked and trusted as any one to the bar. It will be 
remembered that recently, for some scarcely understandable 
reason, his unassailable position at the bar, his wealth of legal 
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learning, his selection by the unanimous voice of the profession 
to the post of Law Officer to the Crown—were weighed in the 
balance against the Parliamentary experience of another King’s 
Counsel, and found wanting. ‘This failure on the part of politi- 
ciaus to give honour where honour was due was tegarded by the 
bar with amazement and resentment, qualified only by the 
reflection that Isaacs would still be found daily at the law 
courts. And let mé—selfishly perhaps—express a wish that it 
will be along time before he deserts the place where he has won 
fame, fees and affection. 


Go into court and watch him cross-examining. He is brisk 
and loud of voice. He speaks without a lisp or a trace of affect- 
edness—straightforwardly and pleasantly. 


If the witness cannot understand the purport of his ques- 
tion, he explains it. “You know, I am going to try to prove that 
you are mistaken in your account of what happened. Now 
remember this, and consider your answers carefully.” 


There is no underhandedness about him; no saying one 
thing and meaning another. He is frankness personified. 


by far the most attractive of all ¡practising barristers, he is 
a remarkably fine advocate, a great cross-examiner. And his 
faults— 


He is a little too lengthy, and goes rather too fully into 
detail, but he does not lack the fine sense of effect of Carson. As 
_a “general,” there is no one to touch him at the bar ; his dis- 
cretion is uurivalled. 


In stock exchange and high financial cases, he is the 
advocate. His very defects stand him in good stead in dealing 
with the clever “ City Division,” for it is only by hammering 
away on details that a counsel can hope to shake the plausibility 
of a “ financial expert” who has been well coached. 


His genius for laying before a jury, in a concise statement, 
the history of ‘transactions ranging over many years, is unques- 
tionable. Heis also one of the very few advocates who can 
successfully essay sentiment. 


The chief instances ot skilful cross-examination which are 
to Rufus Isaacs’ credit are, without a single exception, to be 
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found in highly involved cases. His work in the cross-exami- 
nation of Mr. Whitaker Wright extended over some days, but 
it is mere waste of time for me to give excerpts from that ab- 
solute masterpiece. Such would convey nothing to the reader. 


Another good cross-examiner is Charles Gill, K. C., a þar- 
rister who has been evolved from a “ Sessions” chrysalis. He 
made his reputation as a defender of prisoners. He confirmed it 
by becoming the best prosecutor that was ever seen in or out of 
the Old Bailey, and he sustains it by his “ special” work there 
and in the High Court. 

He is of cheerful habits and pleasant temper—when he has 
his own way—and is well up in the ways of the world ! 

He conducts his cases with great discretion, and his advice 
is generally sound. But—I hear some one ask—what of him as i 
a cross-examiner ? 

Shortly, he is a good cross-examiner. 

His method is of the microscopic variety and is followed 
by only one other prominent advocate—Moutague Lush. l 

He dives into the merest details, takes absolutely nothing 
for granted; and he does it allin the manner of an earnest 
seeker after truth. 

Some years ago I was at the Old Bailey waiting for a case to 
be called on and I walked into the Recorder’s Court, where Gill . 
was prosecuting a builder for stealing water. The prisoner was 
in the box, being cross-examined. His story was that the extra 
water tap was not erected by him, and that he knew nothing 
about it. The case of the water company was that he put up 
the tap secretly, and thereby took water which was not included 
in his rate. I stayed some little time, and heard Gill take the 
builder over about 5 minutes of his life. When I left, the 
builder had given so many versions of how he had spent that 5 
minutes that I firmly believe if he had been asked if he had 
been born in that time he wouldn’t have known what to say. 
The next afternoon, on my way out, I looked in at that Court 
again. Gill was still cross-examining the builder, who, in the 
end, was convicted and sent to prison. 

Now—with the exception of Lush—there is no other 
man at the bar who would have taken the infinity of trouble 
necessary in that case. 
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Here was a builder with many taps supplying water to his 
premises, for all—but one—of which he paid. It was the duty 
of the prosecution :to make out that the builder stole the 
water supplied to his place by that tap; in other words, that he 
created the tap and took the water with intent to commit a 
felony. A difficult task, aud soa long and minute cross-exami- 
nation was necessary. Only two barristers whose existence I 
know of could have administered it, and one of them was Gill. 


Let me turn now to another good cross-examiner of the 
analytical type—Horace Avery, K. C. This barrister isa strict 
adherent to the ‘silence is golden” principle, jand rarely lets 
himself be drawn into discursiveness or any attempt at eloquence, 


One of the very few ‘“ Old Bailey” advocates who have ever 
made themselves known outside that sessions house, he has won 
fame in the Royal Courts of Justice, both as alawyer and a cross- 
examiner. 


The questions he jerks out at a hostile witness have many 
merits, among which are conciseness and clearness, and he asks 
no question which is not relevant. With a little more pliability 
and a great deal more sympathy he would be a very great ad- 
vocate, his lack of oratorical power being compensated by his 
judgment and powers of cross-examination. 


Asit is, however, he is worthy of being placed in these 
notesas a type of the shrewd, clear-headed, able cross-exa- 
miner. 

If you met him in the Central Hall of the Law Courts in 
ordinary garb, you might imagine that he was a country 
gentleman who had mistaken the Courts for the agricultural hall, 
But—when he has donned wig and gown, and is confronting 
a witness, he is as fierce as a terrier in sight of a rat. ' 


- In a thin, high-pitched voice he plies the witness with 
question upon question, probing almost every statement to its 
depth and even combating his own suggestions. 


Unlike Charles Gill, he adopts a menacing mien; unlike 
Charles Gill, he wakes the echoes with his words, and yet there 
is not the least doubt that he well deserves his reputation as 
being one of the most deadly cross-examiners at the -bar. 
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Let me turn now to an advocate of an altogether diferent 
type—Benjamin Francis Wiliams, K.C., who is about the last of 
the old order of dramatic cross-examiners. Dramatic, humorous, 
searching, and gifted with a keen perception of the probabilities 
of the case, he cross-examines in rigorous manner, and makes 
his points well. 

Let me give an illustration of his method. He was 
defending a man for murder. The case for the Crown was that 
the prisoner had come to the house of a witness one evening, 
cattying a sack ; that he had opened the sack, and showed in it 
the dead body of a man called Jones ; that he had said that he 
had killed Jones, and was going to bury the bedy in some waste 
ground. A year or so afterwards tae bods was found in the waste 
ground and the chief witness told his story. 

The prisoner was arrested and the defence was that it 
was a concocted story and too ridiculous to believe. The cross- 
examination of the chief witness proceeded thus :— 

“Now you have told us all about the sack aud the burial, 
and told us that when the prisoner left your house he whistled. 
Do you remember what tune he whistled >” 

«J don't know!” 

. Let me suggest its name. Was it‘ Now We Shan’t Be 
Gong?’ (the title of a then popular song). 

be No.” 

«What! You don’t know ? Well, surely, it musthave been. 

I need not comment further on the case; but the prisoner 
was acquitted. 

In closing these notes, I cannot refrain from mentioning an 
advocate who now only occasionally consents to appear in the 
High Courts of Justice—Sir Edward Clarke, K. C. During 
many years of his long career at the bar, there was not atime 
when he was not equal to the foremost advocate, and, in my 
opinion, his merits as a cross-examiner were of a pre-eminent 
order. I have not dealt with him because I have taken as my 
type barristers in ordinary every day practice ; but at the present 
day he remains what he has been for years past—a great advocate, 
an excellent cross-examines, and a typical member of the Bar 
of England.—Canada Law Times. 


PART VID. | THE MADRAS LAW JOURNAL. 233 


Assignment of Partoj Debt.—The decision of Darling J. 
in Skipper v. Holloway (Times, 15th instant), with reference 
to the assignment of part of a debt, appears to be the corollary 
of the case of Fones v. Humfreys.t In the latter case it was 
held that an assignment of an indefinite part of a future 
debt could not take effect as an absolute assignment under 
S. 24 (6) of the Judicature Act, 1873, and this was put upon 
the ground that the debtor was entitled to know, on receiving 
notice of the assignment, exactly how much he was to pay to 
the assignee. Where the assignment is of so much as may 
be necessary to secure payment of an unascertained sum, there is 
not this certainty; there is no absolute assignment which 
` can be completed by notice under the statute, and the assignee ` 
merely obtains a charge on the debt. The result is the 
same as where a debt or an interest, under a contract, is 
assigned as security for the repayment. of a debt due fiom the 
assignor to the assignee. This operates by way of charge only, 
and not as an absolute assignment— Mercantile Bank v. Evans? 
—although an assignment subject to redemption operates as 
an absolute assignment—Durham Bros. v. Robertson. 3 Where 
there is an assignment of a specific sum out of a debt, 
whether the debt is present or future, then the debtor knows 
with certainty to what extent he can obtain a receipt from 
the assignee, and there seems to be no reason why this 
should not be treated as an absolute assignment of the stated 
amount. In the present case, accordingly, Darling J. held that 
anascertained part of an existing debt could be effectually 
assigned so as to enable the assignee, where the assignment had 
been completed by notice, tosue in his own uame for the part 
assigned.—Jdzd. 

India in the English ‘ Law Fournal’.—Seldom has a more 
romantic and picturesque case come before the Judicial Com- 
mittee of the Privy Council than that unfoldedin the petition 
for special leave to appeal in T. -Chinnappa Moodelly v. 
K. Kandasasamy Moodelly. The petitioners and respondents 
were trustees of neighbouring temples dedicated to two Hindu 
Gods. It is necessary that the Gods should have suita- 
ble exercise, and special roads are dedicated to their use to 


1. (1902) 1 K.B. 10, 2, (1899) 2 Q. B. 613. 
‘ 3. (1898) 1 QB. 765. 
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enable them to perambulate without defilement and without 

interfering with each other’s ambits. Should one God meet 

another outside his proper professional area, it is supposed that 

dire calamities will occur. The respondents in this case claimed 
to take their God—the Yellow God—in procession outside the 

roads in his particular ambit and along those of the petitioners’ 

temple dedicated to the other—the Red God. The High Court of 
Madras, reversing:the decisions of the lower Courts, granted them 

an injunction restraining the appellants from interfering with them 

on the ground that the streets were public streets and open to the 

use of everybody. The Judicial Committee took the same view, 

and dismissed the petition ; the Yellow God, they held, was an. 
ordinary member of the public, and had the right of an ordinary 

person to take exercise along the public roads. The case has 

some analogy tothe famous Salvation Army case of Beatty v. 

Gillbanks,1 where the principle was laid down that a person 

caunot be prevented from doing an innocent act merely be- 

cause it gives offence to another person. But the setting of the 

oriental case is much the more picturesque—London Law 

Fournal. 


Photography and the Law.—In the administration of the 
law photography has long played an important part. Plans and 
models have their distinctive uses in civil cases ; chemical 
analysis is frequently of the utmost service in criminal trials, 
but photography, in the hands of the technical expert, is, it may 
safely be said, of more assistance to the administration of justice 
than any other art or science. Its advantages are obvious in 
certain classes of cases. In light and air cases, for instance 
there is nothing, apart from a personal view, by which the Court 
can obtain a clearer idea of the alleged obstruction than by a 
properly authenticated photograph of the buildings with which 
the dispute is concerned. In every action about damaged 
articles which cannot be produced in Court, photography is of 
invaluable help. ‘The torn side of a ship damaged in a collision ; 
the broken railings ofa private house into which a motor car 
has tun; the cracking walls of a newly erected building that 
suggest the negligence of the builder; the scene of the collision 
in a running-down case, or of an accident arising out ofthe 








1, (1882) 51 Law. J. Rep. M.C. 117. 
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bad condition of the road—these are among the litigious things 

‘in which photography is obviously of the greatest use. Not less 
serviceable is it in the reproduction of original documents, 
letters, telegrams, etc. The photograph ofa will at Somerset 
House, for instance, is immeasurably: more useful than-a type- 
_ written copy. It isa faithful reproduction of the document and 
of any corrections and marginal notes the testator may bave 
made, and it affords a wider opportunity of testing the genuine- 
ness of the signature of the testator. 


Largely as lawyers now recognise the utility of photography, 
they might advantageously make amore frequent use of it. 
Correspondence, upon which so many legal issues depend, easily 
lends itself to photographic treatment. This is true of all classes 
of litigation, from a contract case to a divorce suit. The origi- 
nal letters may be destroyed or stolen ; they may, by frequent 
handling, become torn or illegible. Photographic copies may, in 
the event of the originais being lost, be accepted as secondary 
evidence. They are, moreover, easier to handle than the originals, 
while enlarged photographs may be taken of letters with writing 
so small or careless as to be almost undecipherable. Another 
advantage—which belongs to photography in all the legal uses 
to which it is put—is that, when photographic copies are in 
their hands, Jadge, Jury and Counsel can see simultaneously 
what the originals are like. Some leading firms of solicitors 
make it a practice, even when there is no immediate prospect of 
litigation, to have photographs taken of all the most important 
documents that come into their possession. Their example, where 
the issues warrant it, might well be followed more generally. No 
solicitor who entrusts an original document to the London 
Stereoscopic Company, the oldest firm of photographers in 
London with a special experience of technical work, need fear 
that his confidence will be abused. The Company, who did the 
whole of the photographic work in the Tichborne case, and whose 
services have been employed in many other notable trials, 
guarantee absolute secrecy. At their premises, 106 Regent 
Street, W., there is a separate department for technical works, 
under the charge of an expert operator with a special experience 
of photographic work likely to be of assistance to the legal 
profession. Photographs may, iu urgent cases, be obtained on 
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the same day that instructions are given, and expert advice is 
always available as to the photographic results. 

So far as the administration of the criminal law is concerned, 
the supreme value of photography lies in the ready assistance it 
renders in forgery cases. Here it is enlargement that is of special 
use. A forged imitation of a signature must necessarily be 
written slowly, while a genuine signature is generally written 
quickly. Usually an enlarged photograph of a forged signature 
shows iraces of the heart pulsations of the perpetrator of the 
forgery. This is particularly true of capital letters with long 
downward strokes involving an extra pressure on the pen. So 
marked are these traces of pulsation in some enlargements that 
they have been known to.constitute a conclusive proof of the 
waut of genuineness. What is true of signatures is, of course, 
equaliv true of all documents the genuineness of which is in 
doubt. One great merit of a photographic copy of a questionable 
document or signature is that it may be so underlined and mark- 
ed that its salient points leap to the eye. It admits, too, of 


~ 


marginal comments, which will render easier the task of those . 


engaged in conducting and determining the case. And this is 
` an advantage which belongs to photography in relation to all 
original documents, whether in criminal or civil cases.—London 
Law Fournal. 

7” 

Verstfied Law Reports—Alluding to Cowper’s suggestion 
that law reports should be in verse, the Globe says: “ An earlier 
poet made the same suggestion. ‘ How now, Ovid ! Law cases in 
verse ? inquires Tibullus in Ben Jonson's ‘ Poetaster,’ and Ovid 
replies ; 

‘Troth, if I live, I will new dress the Law 
‘In sprightly Poesy’s habiliments» ” 

Sir Frederick Pollock took these lines as his motto in writing 
his ‘Leading Cases Done Into English.’ 

Itis a pity, perhaps, that Sir Frederick, in his capacity as Edi- 
tor of the “Law Reports” does not sometimes recall them. A judg- 
ment, say, of Lord Justice Vaughan Williams, done into verse, 
would give a welcome touch of sprightliness to the “ Reports.” 


There is only one legal poet whose lines have actually 
been quoted in Court as an authoritative statement of the law. In 
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“ The Tourist’s Matrimomial Guide Through Scotland,” written 


by thelate Lord Neave, an eminent Scottish Judge, occur these 
lines :— 


“Tf people are drunk or delirious, 
‘The marriage, of course, would be bad ; 

Or if they’re not sober and serious 

But acting a play or charade. 
It’s bad if it’s only a cover 

For cloaking a scandal or sin, 
And talking a landlady over 

To let the folks lodge in her inn.” 


Lord Gorell once quoted them in an English divorce case 
involving a question of Scottish Law.—The Law Yournal. 


ka 


Rising Hours of Courts of Fustice—Hours of rising 
each day at the High Courts of Justice are so varied 
(says the Daty Telegraph) that counsel are sometimes puzzl- 
edas to what is going to happen when 4 o’clock in the after- 
noon arrives. One Judge rises at 4-15:and others at 4-30 regu- 
larly, but occasionally Judges who follow the custom of commen- 
cing judicial work in the public Courts at 10--30 and concluding 
at 4o’clock will decide to proceed until a later hour, In the 
Court in which Mr. Justice Darling was engaged on Monday, 
the hour of 4 had passed when Mr. Lush, K.C., looked at 
the clock and then at the Judge, remarking that he did not know 
how long his Lord ship would sit. His Lordship smiled and replied: 
‘ How long has the House of Commons decided we are to sit ?? 
By the side of Mr. Lush sat Mr. SIMON, K.C., M.P. “Ask Mr, 
Simon,’ added his Lordship. Mr. Simon smiled, but evidently 
thought silence was golden. He was not the only Member of 
Parliament present. Mr. F. E. SMITH, K.C., was there, as well 
as Mr. Bottomley. But these legislators ventured no opinion 
as to the view of the House of Commons on judicial hours of 
labour, Then Mr. Justice Darling continued: ‘I don’t know 
that I have got any right to sit at all. While I went to luncheon 
a Member of the House of Commons showed me a Bill in which 
I see it is proposed to the House that nobody shall sit on the 
Bench until he his seventy-five years of age.’ Despite the wonted 


gravity of his Lordship, the spectators who crowded the Court 
- 10 
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laughed heartily. Monotony of judicial routine is sometimes 
relieved in this Court—No. 8—by a witticism from the Bench, 
and the Usher exercises a rare diseretion in the useof the word 
‘Silence.’ Those present thought that this remark of his Lord- 
ship was made in jest. Mr. Justice Darling immediately ex- 
plained that this was a wrong view to take of his utterance.‘ lam 
not joking,’ he added, ‘and as I have not reached, bya long way, 
that judicial age, I don’t know whether'I ought to go on with 
this case. Perhaps we shall have to adjourn for some years,’ 
The discussion did not proceed further, and his Lordship adjout ts 
ed.— The Law Ffournal. 





Contemporary Legal Literature. 

Inan article in the April number of the Michtgan Law 
Review Mr. Gordon Stoner tries to illustrate the influence of 
social and economic ideals *on Law. Referring to the fact 
that Judge-made law, on account of the conservatism ot the 
Judges andthe reverence for precedents, is less easily influ- 
enced than statutelaw by the advancing social opinion of the 
community, he points out that in America, where the Judgesare 
- appointed by popular election, public opinion exercises greater 
influence than in England even over the growth of Judge-made 
law. For his illustration the author takes the history of the 
cases on what may be called ‘malicious torts.” From the extreme 
individualistic view that a malicious motive does not make 
wrongful an act which is otherwise not so, he sketches the develop- 
ment in America of the view that there isno such thing as an 
absolute rightin the enjoyment of one’s property or in the exercise 
of one’s business, etc., and that where a person does an act even if, 
it be on his own property, with the sole intent of: injuring an- 
Other, the person injured is entitled to damages. This devlop- 
ment of the iaw the writer attributes to the change in public 
- opinion from the individualist mode of thinking to what may be 
called the socialistic, when the rights of the individual whether 
by way of enjoyment of property, freedom of contract or competi- 
tion in business have come to be subordinated to what is 
considered necessary in the interests of society. 


BOOK REVIEWS. 
T, he -Indian Constitution:—An Introductory Study. By A. 
RANGASAWMI IVENGAR B.A., B.L., Assistant Editor, The Hindu, © 
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Published. by Messrs. G. Loganadham Brothers, Madras. Price 
Rs. 2..—This is an useful and interesting book and has been pub- 
lished opportunely at atime when the new reforms are being 
put in force. The appendix gives some of the statutes bearing 
. upon the Constitution and the rules made in the different pro- 
viuces for election to the Legislative Council under the new 
statute. We trust the book will be found useful to students of 
Constitutional Law and history members of the legal profession, 
and others interested in the Indian Constitution. 


The Madras Estates Land Act I of 1908, as amended by 
Act IV ôf 1909: By P. DuRAISAWMI AIYANGAR, B.A. B.L, Hight 
Conrt Vakil, Madras.—This is a useful commentary on the 
Estates Land Act, Many of the provisions of the Act have been 
modelled on the Tenancy Acts of other ptovinces. The decisions 
of the other Indian High Courts on these provisions will therefore 
be of value as throwing some light on the corresponding provi- 
sions of this Act, and the reference to those cases giver by 
the author will be found useful. The notes are concise and brief 
and the author has also given references in each section to the 
corresponding provisions, if any, of the Tenancy Acts of other pro- 
vinces. The author has in his comments given extracts from 
the-speeches of the Members of the Legislative Council at the 
time of the passing of the Bill into law and although it may be 
useful to Revenue Officers who are not trained lawyers, we must 
deprecate the references to the proceedings of the Legislative 

Council especially when it has been held by the ultimate Court 
of Appeal for India that these proceedings cannot be referred to 
as aids to the construction of the Act: See Administrator General 
of Bengal v. Premlal Mullich.> 


On the whole, however, the book wil! be found extremely 
useful to Practitioners, Revenue Officers and others concerned with 
the working of the Act. 


The Negotiable Instruments Act: By MESSRS. K. BASHYAM 
IVANGAR AND Y. ApIGA—A good commentary on the Nego- 
tiable Instruments Act has long been felt to be a great desidera- 
tum and the authors must be congratulated in supplying this 
long-felt want. They have spared no pains in collecting the 
cases, both English and Indian, and arranging them under 
7 1. (195) ERR 220. 778; LR. 220A. 107. 
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proper headings. The book shows.an amount of research cre- 
ditable to the authors. There is a feeling that Madras is 
behind the field in the matter of the publication of books 
but we think the authors have shown that it can no longer 
hoid good and we hope that many others in Madras will follow 
their example. On the whole, we must congratulate the authors 
in producing an excellent commentary on a difficult and a rather 
out of the way Act. 


Anuseful introduction is given explaining the history as to 
the origin of the law aud the provisions of the Act. The commen- 
taries on thé sections are learned and embody much useful 
information and we are sure the book will be found useful by all 
classes of the profession in this country. 
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HIS LATE MAJESTY KING EDWARD VII. 

The sudden demise of His Late Majesty King Edward 
VII has filled all classes of his subjects in the British 
Empire with profound sorrow and has been treated even by 
great masses of men in other foreign countries as a personal 
bereavement. It will be difficult to fill his place in the in~ 
ternational world where he played so well his part of Peace- 
Maker. To us in India he was not a mere sovereign residing 
thousands of miles away. His late Majesty, when Prince 
of Wales, visited India, and there are many still here who 
have vivid and pleasing recollections of his visit. The 
message delivered by His Majesty tothe Princes and 
peoples of India at the time of the Jubilee of the di- 
rect assumption of the Sovereignty of British India, 
followed as it was by the recent statute giving to the 
people of India a tolerably substantial instalment of 
political power would rightly be cherished as a Declaration 
of Rights just as the Queen’s Proclamation of 1858 is 
regarded as the Charter of India, It isa matter for regret 
that His Majesty did not live long enough to see the actual 
working of the reforms initiated in his name. 


To the legal world his loss was direct. It would in- 
terest our readers to know that His Majesty was called to 
the Bar and became Bencher of the Middle Temple, in 
1861, occupied the office of the Treasurer of that Inn in 
1887, and shewed great interest in the advancement of the 
legal profession and its activities. His reign was very 
short, being only 9 years and 4 months, His death at a 
time when the political atmosphere of the British Isles 
was more orlessin a state of confusion is inopportune, 
but his successor, King George V, who has sympathy as 
his watch-word will, we have no doubt, be able to steér 
clear of difficulties. 





i 
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JUSTICES OF THE PEACE IN THE STATE OF MYSORE, 
HOW THEY ARE APPOINTED, THE POWERS THEY 
“EXERCISE, AND THE PECULIAR POSITION OF 
A EUROPEAN BRITISH SUBJECT IN 
MYSORE. 


BY 
B. W. S. LAWRANCE, B.A., (Cantad). 
Barrister-at-Law, Inner Temple. 


The State of Mysore is an independent Native State ruled- 
over by His Highness the Maharajah of Mysore, and consists of 
two parts, Mysore Proper, and the Civil and Military Station of 
Bangalore. 


At one time, it was doubtful, as to whether.the Civil and 
Military Station of Bangalore wasa portion of the State of 
Mysore or a part of British India. The doubt, however, was set 
at rest by a ruling of the High Court of Madras, in Zz re Hayes. 
Their Lordships Muthusamt Atyar and Parker, JJ., in that 
case, pointed out that in 1881, when the State of Mysore was 
transferred by the Governor-General in Council to His Highness 
the Maharajah of Mysore, the whole province of Mysore was 
transferred and the Civil and Military Station of Bangalore was 
not specially excluded. The instrument of transfer, however, 
provided for the establishment of British Cantonments in the 
State of Mysore, for the Maharaja granting, free of all charge, 
such landsas may be required for such cantonments, and for 
renouncing all jurisdiction within the lands so granted. (Mysore 
Blue Book, page 193). 

On the roth May 1881, the Maharajah of Mysore assigned 
the Civil and Military Station of Bangalore to the British 
Government and renounced the exercise of all jurisdiction 
within the said station with effect from the 25th March 188r, 
(see Notification, Mysore Gazette, Part I, No. 8, page 25, of the 
aist May 1881). a’ 

It will be seen from the above, that in the State of Mysore, 
there are two administrations going on side by side. The 
greater portion of the Mysore State, Mysore Proper, or the Model 
State of Mysore as it is called, is under the administration of 





1 (1888) I. L. R. 12 M. 39, 
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H. H. the Maharaja, where as theassigned tract, the Civil and 
Military Station of Bangalore, is under the administration of 


the British Government, H. H. the Maharaja having renounced 
all jurisdiction on the 21st May 186r. 


Consequently, Acts passed by the Governor-General in 
Council, to have effect in British India, have no force in the ` 
Civil and Military Station of Bangalore, as it isa part of the 
Mysore State, until the same have been extended to the Civil 
and Military Station of Bangalore, by the Governor-General 
in Council in virtue of powers conferred by the Indian 
Councils Act of 186:, and the several Foreign Jurisdiction and 
Extradition Acts, and Orders in Council. 


Thus in virtue of the Foreign Jurisdiction and Extradition 
Act (Act XXI of 1879) the Governor-General in Council on 
the 3rd March 1883 introduced Act x of 1882 (the old Criminal 
Procedure Code) into the Civil and Military Station of 
Bangalore, with the exception of so much of it as applies :—(i) 
to the Courts of Presidency Magistrates, (ii) to Justices of the 
Peace, (iii) to European British subjects and (iv) to the High 
Courts of Judicature established under 24 and 25 Vict., Ch. r04 
(Gazette of India, Part I, page 137, of 3rd March 1883), 


Ina similar way, the Governor-General in Council, by a 
Notification, dated 7th October 1898, Simla, No. 2688 I. A., 
Government of India, Foreign Department, extended the 
present Criminal Procedure Code (Act V of 1898), to have effect 
in the Civil and Military Station of Bangalore, from the rst 
November 1898, with the exception of (1) Sections 22 to 25, 
(ii) the first forty five words of Section 30, and (iii) all the provi- 
sións relating to European British subjects. 


The Code of Criminal Procedure, Act X of 1882; which is in 
force in that part of the Mysore State whichis under the ad- 
ministration of H. H. the Maharaja, differs from the Criminal 
Procedure Code in force in British India, in that Sections 443 
to 459 are expressly exclud ed and in Section 1 of Regulation I of 
1882, by which Regulation, the Codé was introduced into 
Mysore Proper, it is provided especially t that , ti nothing herein 
contained shall be deemed to confer any, jurisdiction in proceed- 
ings against Europeati British subjects.” 
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The exclusion of the sections relating to European British 
subjects from the Criminal Procedure Codes in force in Mysore 
Proper, and the Civil and Military Station, has led to the posi- 
tion of European British subjects in the State of Mysore (by 
the State of Mysore, I mean, Mysore Proper and the Civil and 
_ Military Station of Bangalore) being different from that occupi- 
ed by European British subjects in British India, in several 
important respects. These points of difference will be dealt 
with later on in this article. The first Justices of the Peace for 
the State of Mysore were appointed on the 2rst July 188r. 
(Gazette of India Part I, page 296, of the 23rd July 1881— 
Government ofIndia Notification, Judicial, No. 159 of T. J.. 
dated 21 July 1881). 


They were ten in number and were appointed by the 
Governor-General in Council under the authority conferred on 
him under Section 6 of the Foreign Jurisdiction and Extradi- 
tion Act (Act XXI of 1879). 


The powers of the Government of British India to make 
laws and exercise jurisdiction over British subjects outside 
British India but within the territories of Princes or States in 
India in alliance with the British Government are declared in, 
and regulated by, English Statute Law. 


By the Indian Councils Act, 1861, power was given to the 
Governor-General in Council at Meetings for making laws and 
regulations for all European British subjects within the domi- 
nions of Princes and States in alliance with His Majesty. 


In virtue of such powers the Governor-General in Council 
has from time to time passed the several Foreign Jurisdiction 
and Extradition Acts of 1872 (Act XI of 1872), of 1879 (Act 
XXI of 1879) and of 1903, and under these Acts which regulate 
rather than create the Governor-General in Council’s jurisdic- 
tion in territories in India outside British India, the Governor-’' 
General in Council has from time to time passed the following 
Series of Notifications :— 


No. 178-J. dated the 23rd September 1874.—With refer- 
ence to Notification No. 1203 of this date, in the Home 
Department, the Governor-General in Council is pleased, iu the 
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exercise of the powers conferred by the 28th Vict, Chap. 15, Sec- 
tion 3, to make the following orders :— 

Original and appellate criminal jurisdiction over European 
British subjects of Her Majesty, being Christians, resident in 
the Native States, Territories, and Chiefships below named, 
shall, until the Governor-General in Council otherwise orders, 
be exercised by the High Courts of Judicature established at 
Fort William, Madras, Bombay, and in the North-Western 


Provinces, respectively, as follows :— 
I + * x * 


Il. By the High Court at Madras in—Mysore, Travancore, 
Cochin, Puddukottai, Banganapalle, Sandur. (See Gazette of 
India 1874, Part I p. 485). 

I. & IV. * i * 

No. 179-J dated the ‘ea September 1874.—In exercise of 
the powers vested in him by Section 6 of Act XI of 1872 the 
Governor-General in Council is pleased to direct that all Justices 
of the Peace within the States, Territories and Chiefships speci- 
fied in the preceding notification, shall commit for trial to the 
High Courts respectively having jurisdiction under the said 
notification such European British subjects, being Christians, 
as are required by Act X of 1872 to be committed to a High 
Court. That Act requires that such persons only should be com- 
mitted to a High Court as are accused of offences punishable 
with death or transportation for life. 

Inthe case of Ward v. The Queen,1 a European British 
subject committed bya Justice of the Peace of Mysore on a 
charge under Section 348 of the Indian Penal Code was convict- 
ed on the roth March 1880. 

It was held by the High Court of, Madras that the 
commitment and conviction were illegal. Their Lordships 
also expressed the opinion, that, as in Notification 179-J, 
the Governor-General in Council has not directed, to what 
Court the Justice of the Peace is to commit in cases, in which 
a European British subject, being a Christian, who is accused 
of an offence not punishable with death or transportation for 
life, and inasmuch as the High Court at Madras has been duly 
constituted a Court of original criminal jurisdiction to take 
cognizance of offences committed by European British subjects, 


being Christians, it may be that in the absence of any special 
ee ee LO Specta 
i, (1908) LLR. 5 M. 33, 
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direction, a commitment to the High Court at Madras would be 
a good commitment. 

No. 159-I dated 21st July 1881.—In exercise of the powers 
conferred by Section 6 of Act XXI of 1879 (the Foreign Juris- 
diction and Extradition Act, 1879) the Governor-General in 
Council is pleased to appoint the following gentlemen to be 
Justices of the Peace within the State of Mysore :— 

(x) The Resident in Mysore for the time being, being a 
European British subject. 

(2) The Chief Judge of Mysore for the time being, being a 
European British subject. 

No. 12-I dated the 3rd January 1884.—In exercise of the 
powers conferred by Section 6 of Act XXI of 1879 (the Foreign 
Jurisdiction and Extradition Act, 1879) the Governor-General 
in Council is pleased to appoint the Assistant to the Resident 
at Mysore, for the time being, being a European British subject, 
to be a Justice of the Peace within the State of Mysore. 

(See Gazette af India, 1881, Part I, p. 296, and 1884, Part I, 
p. 2, respectively). 

No. 955-I, dated the 18th March 1884.—In exercise of the 
powers conferred by Section 6 of Act XXI of 1879 (Foreign 
Jurisdiction and Extradition Act, 1879) the Governor-General 
in Council is pleased to appoint the officer for the time being 
holding the office of District Magistrate of the Civil and Mili- 
tary Station of Bangalore, being a European British subject, to 
be a Justice of the Peace wethin the State of Mysore. (See 
Gazette of India, 184, Part I, 124). 

No. 2822-I dated the 24thOctober, 1884.—In exercise of the 
powers conferred by Section 6 of Act XXI of r879 (the Foreign 
Jurisdiction and Extradition Act, 1879) the Governor-General 
in Council is pleased to appoint the officer for the time being 
holding the office of Civil and Sessions Judge of the Civil and 
Military Station of Bangalore, being a European British sub- 
ject, to be a Justice of the Peace within the State of Mysore. 
(See Gazette of Indra, 1884, Part 1, p.360). ; 

No. 2616-I dated the oth August 1890.—In the exercise of 
the powers cotiferred by Section 6 of Act XXI of 18 79, the Go- 
vernot-General i in Council i is pleased to direct that a Justice, of 
the Peace.in any Native State, Territory or Chiefship specified 
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in Foreign Department Notification No. 178-J, dated the 23rd 
September 1874, shall commit for trialto the High Court which 
under that Notification, has original and appellate criminal ju- 
risdiction in pursuance of the Statute 28 and 29 Vict, Ch. 15, 
Section 3, over European British subjects (being Christians) 
resident in such State, Territory or Chiefship. 


2. Foreign Department Notification No. 179-J, dated the 
azrd September, 1874, is hereby cancelled. (See Gazette of 
India, 1890, Part I, p. 612). 

Up to date, the Justices of the Peace in the State of Mysore, 
whether they have been appointed by the Governor-General in 
Council personally or in virtue of their office, have always been 
‘appointed to be Justices of the Peace, within the State of My- 
sore. Up to the present time, no enactment has been passed, 
either by the Governor-General in Council or His Majesty the 
King in Council, distributing jurisdiction amongst the Justices 
of the Peace in the State of Mysore. Consequently, from the 
terms of the Notifications appointing them, Justices of the 
Peace in the State of Mysore have concurrent jurisdiction, 
throughout the State of Mysore. 


This state of the law, it is conceivable, may lead to great 
hardships. For example, a complaint may be filed before the 
District Magistrate of the Civil and Military Station of Ban- 
galore, whois an ex-officio J. P., within the State of Mysore, 
:elating to an alleged offence committed in the city of Mysore, 
which is some considerable distance from Bangalore, against a 
European British subject resident.in Mysore. Further, all the 
witnesses in the said case might be residents of the city of 
Mysore. In such acase, the balance of convenience would 
clearly lie with a Justice of the Peace resident in Mysore. Yet 
the District Magistrate of the Civil and Military Station of 
Bangalore, who is ex-officroa J. P. within the State of Mysore, 
would be bound to accept the complaint. 

Of course, it would be open to the accused to move the 
High Court of Madras to transfer the case under Section 526, 
Clause (d), of the Criminal Procedure Code to the file of a Jus- 
tice of the Peace (if any) in the City of Mysore. But such a 
proceeding would of necessity mean both time and money. 
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Again, according to the sections in the Criminal Procedure 
Code relating to the European British subjects, a Magistrate, 
until the accused is brought before him and a pieliminary en- 
quiry held, is not in a position to know whether the accused is 
really a European British subject or not. In sucha case, it iS 
conceivable, that a warrant may be issued by a Justice of the 
Peace in the Civil and Military Station of Bangalore for the 
arrest of an accused, who is really not a European British sub- 
ject, on an alleged offeuce said to have been committed in the 
City of Mysore. The accused would be brought down to Ban- 
galore under arrest, and on it being proved that he was nota 
European British subject, he would be released. 

At the same time, under present existing circumstances, as 
only four of the Justices of the Peace in the State of Mysore are 
ex-fficto Justicesof the Peace, it would be extremely diffi- 
cult, for an enactment to be framed so as once and for all to 
define the ‘jurisdictions exerciseable by the several Justices of 
the Peace in the State of Mysore. 

Originally under the Foreign Jurisdiction and Extradition 
Act of 1872, the Justices of the Peace within the State of Mysore 
exercised all the powers conferred upon Magistrates of the First 
Class who are Justices of the Peace and European British sub- 
jects. 

T he same powers were continued under the Foreign Juris- 
diction and Extradition Act of 1879 (Act XXI of 1879). And 
when the Foreign Jurisdiction and Extradition Act of 1879 was 
repealed by the Extradition Act of 1903, the appointments already 
made under the old Act were saved by an Order in Council of His 
Majesty’s, dated the r1th June 1904, and in virtue of the powers 
conferred by that Order the Governor-General in Council issued 
a Notification dated the 14th July 1904, No. 2770, F. B, to the 
effect, “that Justices of the Peace in the State of Mysore should 
de vested with all the powers conferred by the Code of Criminal 
Procedure, Act V of 1898, upon Magistrates of the First Class 
being Justices of the Peace and European British subjects. 


A somewhat curious point, is, that prior to the issuing of 
the Notification No. 2770, F. B., dated the 14th July 1904, the 
Indian Foreign Jurisdiction and Extradition Act of 1879 was re- 
pealed in its entirety by the Indian Extradition Act of 1903 
which, according to Section 1, Clause (3), shall come into force on 
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- such day as the Governor-Genéral in Council, by Notification in 
the Gazette of India, may direct. 


The Governor-General in Council accordingly passed the 
following Notification, No. 1861-I. A. “ With reference to the 
. Notification of the Government of India in the F. D. No. 
1860-I dated the 13th May 1904 and in exercise of the power 
conferred by Section 1, Sub-section (3)of the Indian Extradition 
Act, 1903 (Act XV of 1903), the Governor-General in Council is 
pleased to direct that the said Act shall come into force on the 
1st day of June 1904.” 


The question then arises, as to what powers were Justices of 

the Peace vested with, from the Ist day of June 1904 up to the 
. 14th July 1904? 

The powers exercised by them in virtue of Section 6 of the 
Foregin Jurisdiction and Extradition Act of 18 79, had ceased 
with the repeal of the Act on the rst day of June 1904, and their 
present powers in virtue of the Notification of the Governor- 
General in Council No, 2770, F. B., dated the r4th July 1904 
çame into existence only on that date. 


Apparently between the 1st June 1904 and the 14th July 
1904, Justices of the Peace in the State of Mysore could not try 
European British subjects for offences committed by them in 
the State of Mysore, but had to commit them for trial to the 
High Court of Madras, in virtue of the powers given to them by 
Notification No. 2616-I dated the 6th August 1890, as read with 
Notification No. 178-J dated the 23rd September 1874. 


The point is of no practical utility; but is interesting, as an 
instance of the great difficulties to be coped with by the Legisla- 
ture in order to have an adequate and harmonious system of 
`- law. 


The Notifications, No. 178-J dated the 24rd September 1874, 
and No. 2616-I dated the 6th August 1890, however, are not 
antique specimiens of legislation; but are of practical utility at 
the present day. 

Under the former, the High Court of Madras, is vested with 
original criminal jurisdiction with regard to the trial of offences 
committed by European British subjects in the State of Mysore, 
and under the latter European British subjects are committed 
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by Justices of the Peace in the State of Mysore to stand their 
trial at the High Court at Madras. 


An important point to be noticed is, that both of these 
Notifications deal only with European British subjects, who are 
Christians. 


The question arises, can a Justice of the Peace in the State 
of Mysore commit a European British subject who is not a Chris- 
tian, for an offence committed in the State of Mysore, to stand 
bis trial at the High Court of Madras. There is no decision up- 
on this point ; apparently the point has never been taken up to 
date, 


In Zz re Adams, Mr. Plumer, a Justice of the Peace in the 
State of Mysore, convicted a European British subject for an 
offence against the Mining Regulations. In appeal before the 
High Court of Madras, it was argtied that according to Section 8 
of the Foreign Jurisdiction and Extradition Act of 1879, 
European British subjects in the State of Mysore could only be 
tried for such offences as were offences under the Indian Penal 
Code, and as the offence for which the accused was convicted 
was one against the Mysore Mining Regulations, the conviction 
was bad in law, as being made without jurisdiction. His 
Lordship the Chief Justice, Sir Arnold Whzte, in upholding the 
conviction, said: in his judgment, page 611: “ The question 
whether a Justice of the Peace appointed under the Act of 1879 
has authority to deal with an offence committed by a European 
British subject against a law of the Mysore State cannot 
be determined with reference to the provisions of the Procedure 
Code. The question involves wider considerations. The first 
question is, has the Governor-General in Council power and 
jurisdiction to deal with such an offeuce? If the answer to this 
question is in the affirmative, the second question is, is there any 
legislative enactment which precludes the officer appointed 
under Section 6 of the Act of 1879 from exercising the power and 
jurisdiction of the Governor-General in Council? ” Answering this 
question in the negative, His Lordship upheld the conviction of 
the lower Court. l 

If this reasoning is correct, then it would seem that the 
commitment of a European British subject, who is not a Chris- 


1, (1903) 1. L. R., 26 M, 607, > 
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tian to the High Court of Madras, by a Justice of the Peace in 
the State of Mysore, for an offence committed there, would be a 
good commitment in law. 

There is no doubt that the Governor-General in Council 
has power and jurisdiction to vest Justices of the Peace in Mysore 
with power to commit European British subjects, who are not 
Christians, for trialto the High Court of Madras, for offences 
committed in the State of Mysore, and there is no legislative 
enactment excluding such Justices of the Peace from exercising 
the power and jurisdiction of the Governor-General in Council. 


It has already been stated that the position of a European 
British subject in the State of Mysore differs in some important 
respects with the position occupied by an European British 
subject in British India. 

These differences spring from the following two facts :—(r) 
The two Criminal Procedure Codes in force in the State of Mysore 
do not contain any provisions relating to European British sub- 
jects, and (2) Justices of the Peaceiin the State of Mysore are 
appointed by the Goveruor-General in Council in virtue of his 
foreign jurisdiction powers, whereas Justices of the Peace in 
British India are appointed under the Criminal Procedure Code, 
Act V of 1898, and are as follows :— 


(1) A European British subject in the State of Mysore 
cannot, like a European British subject in British India, waive 
his right to be tried as such European British subject, under 
Section 454 of the Criminal Procedure Code. 


The two leading cases on the point are : The Mysore Govern- 
ment v. Fuller? and Churchley v. The Government of Mysore?. 


In the latter case, it was urged by Mr. Grant on behalf of 
Government, that the Magistrate under Sections 6 and 8 of 
Act XXI of 1879 had all the powers conferred by the Code of Crimi- 
nal Procedure in force in British India. But it was pointed out 
by the Chief Judge, Mr. Justice Best, that it was only as “such 
Justice of the Peace” that the powers conferred by the sections 
in question could be exercised, As soon as Mr. Plummer decided 
` to proceed with the case as a Magistrate of the Kolar Gold 
Fields, and uot as a Justice of the Peace, his proceedings were 





1. X Mysore Law Reports p. 281. 2. VI Chief Court Reports (Mysore) p. 75. 
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under the Code of Criminal Procedure in force in the Mysore 
Province. 


The point turns upon the fact, that Section 454 of the 
Criminal Procedure Code, as in force in British India, which 
deals with waiver, is not in force in either Mysore Proper or the 
Civil and Military Station of Bangalore. 


(2) A European British subject who is tried by a Justice of 
the Peace, who is also a District Magistrate, in the State of 
Mysore, cannot claim under Section 451 of the Criminal Proce- 
dure Code to be tried by a mixed jury. 


There is no decision on this point. But it is clear that if 
the ruling in Churchley v. The Government of Mysore? is good 
law, that on a similar basis, namely, that this Section.451 of the 
Criminal Procedure Code is not in force in the State of Mysore, 
the present proposition is equally sound in law. 

(3) A European British subject tried and convicted by a 
Justice of the Peace, who is also a District Magistrate, in the 
State of Mysore, cannot be sentenced to more than three months 
under Section 446 of the Criminal Procedure Code. 

It will be seen from the above, that the law governing 
.European British subjects in the State of Mysore is not so clear 
as it might be, and the position of a European British subject in 
the Mysore State is anomalous. It seems hard that the privi- 
lege accorded by the law to a Buropean British subject in British 
India to be tried by a Jury, if the trial proceeds before a District 
Magistrate, should nct be extended to European British subjects, 
in case the offence is committed in the State of Mysore. The 
right to be tried by a Jury is held in great reverence by every 
Englishman, and it is difficult to understand “why this distinction 
should exist. ie 





‘NOTES OF INDIAN CASES. 

Churaman Sahu v. Gopi Sahu.—I. L. R. 37 C.1.—The 
harshness ascribed to some of the so-called principles of Hindu 
iaw is mostly due to the ignorance and pedantry of some of our 
Judges bound toadminister the same. This is illustrated by 
the decisions regarding the powers of a widow inheriting the 





1. Vi Chief Courts Reports (Mysore) p. 75. 
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estate of her deceased husband. Prior to the decision in Rama- 
swami Ayyar v. Vengidusawmt Ayyar? it was thought that the 
logical view flowing from a limited estate of a widow was that 
as soon as the husband died and the estate vested in the widow 
she was bound tothe strictest economy and had no power to 
make gifts to her children either at the time of marriage or otherwise 
even though the husband in similar circumstances would have 
made such gifts. The texts cited in the Madras case cited above as 
-well asin the case tinder notice afford ample refutation of this view. 
The gouna ceremony or the dwivegamana ceremony is the ceremony 
performed when the young wife, upon the attainment of puberty, 
leaves her parental home to take up her residence in the house 
of her husband. It is, therefore, satisfactory to note that the 
learned Judges have laid down as a sound principle of Hindu Law 
that a widow is competent to make a valid gift of a reasonable 
-portion of the property inherited by her from her husband to her 
daughter on the occasion of the gouna ceremony. The parties in the 
case under notice were governed by the Mitakshara Law but we 
have no doubt that the same principle will hold good under the 
Dayabhaga Law. 


Ram Kumar Shah v. Ram Gour Shah.—lI. L. R. 37 
C. 67:—The head note in this case is somewhat defective as no 
reference is made to the decision on the question of limitation 
under Article 62. It may be pointed out that this question 
was allowed to be argued for the first time in second appeal 
although it was not raised even in the grounds of second appeal 
—a procedure quite foreign to our Judges of the Madras High 
Court. 

We should think that when a reference is made toa case 
which is reported both in the Bengal Law Reports and Suther- , 
land’s Weekly Repogts, the Reporter should try to give the 
reference to the Bengal Law Reports. The reference to the case of 
Sowdaminee Chowdrain v. Kishen Kishor Poddar is given as 12 
W. R. 8, F.B., while it is reported also in 4 B. L. R. 12, F. B. 

The learned Judges in the case under notice explained 
the above case and the case of Dorab Ally Khan v. Executors of 
Khajah Mohiuddeen® as having been passed under Bengal 
Regulation VII of 1825 and the Civil Procedure Code of 1859, 


1. (1898) 1 LOR. 22 M. 113, 7 2. (1878) I.L.R. 3 C. 806. 
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respectively, and stated that there was a change of the law 
under the Code of 1882. We may state that if there was a change 
it was under the Code of 1877. Cf. Munnes Singh v. Gafa- 
dkar Singh.* The rulings under the Code of 1859 proceed upon 
the principle that the maxim applicable is caveat emptor but 
this maxim cannot be said to have application even to sale of 
goods under the present English law and can of course have no 
application to the case of sales of land. With reference to sale 
of goods it was observed by Mr, Justice Green in Framj? Besang? 
Dustur v. Hormasjt Pestonji Framgi?: “The rule, or alleged 
rule, of English Law, that there is no implied warranty of title on 
the saie of a chattel, has been, however, limited by so many 
exceptions that, as Lord Campbell in Sims v. Marr yaitt3 observed, 
the exceptions ‘ well nigh eat it up? ” Under the Indian Contract 
Act this supposed rule of English Law has no application and it 
has equally no application to sales of immoveable property both 
under the English Law and the Transfer of Property Act IV of 
1882. How this rule or supposed rule can be applied to execution 
sales in India we fail to see. However, the ruling of the Privy 
Council in Dorab Alli Khan v. Executors of Khaja Mohiud- 
deen* proceeds upon a different ground. 

If there is no warranty of title in respect of execution sales, 
and this must be regarded as part of the substantive law, we 
have to see how far this rule has been changed by the Code of 
1877 or 1882 both of which, in this respect, stand on the same 
footing. The learned Judges in the case under notice refer to 
S. 313 and state that the enactment in this section considerably 
weakens the doctrine of caveat emptor in execution sales. 


S. 313 enacts: “ The purchaser at any such sale may apply 
to the Court to set aside the sale, on the ground that the person 
whose property purported to be sold had no saleable interest 
therein and the Court may make such order as it thinks fit.” 
There is in this section no ground for holding that the doctrine 
of caveat emptor applicable to sales ceases to be applicable gene-. 
rally. The section only enables a party to apply to set aside a 
sale under ceitain circumstances. There is, however, no ground 
for holding that if the purchaser does not choose to apply under 





1, (1883) 1 L. R. 5 A. 577, 2, (1887) LIR. 2 B. 263. 
3, (1851) 17 Q.B. 281; see at p. 291. 4, (1878) LLR. 3 C. 806. 
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the section he has any remedy to recover the purchase-money 
paid by him under the circumstances which would enable him 
to apply to the Court to set aside the sale under the sections 
Reference is then made to S. 315, but we think this section 
does not warrant the view that a suit lies for the purpose. 
The last clause of this section shows that the refund of the 
purchase-money can only be made in execution or by application 
to the Court. ‘This clause enacts : ‘‘ The repayment of the said 
purchase money and of the interest (if any) allowed by the 
Court may be enforced against such person under the rules 
provided by this Code for the execution of a decree for money.” 
‘It is said that this section or S. 313 does not bar a suit. 
Even if it were so, it does not follow that a suit will lie. It 
being the general law that no remedy whether by way of execu- 
tion or by suit lies to a purchaser for recovery of purchase-money 
on the ground that the judgment. debtor has no saleable interest 
and Ss. 313 and 315 being only applicable toa particular kind 
of remedy, vz., by way of application or execution, there is 
no necessity for creating an express bar to the institution 
of suits by Ss. 313 and 315. 

There is, however, another possible view. It may be said 
that S. 315 itself confers a right of suit, and reliance may be 
placed upon the and and 3rd paragraphs of S. 315 which run 
as follows : ‘ or when it is found that the judgment-debtor had 
no saleable interest in the property which purported to be sold 
and the purchaser is for that reason deprived of it, the purchaser 
shall be entitled to receive back his purchase-money (with or 
without interest as the Court may direct) from any, person to 
whom the purchase money has been paid’. This must, however, 
be taken along with the last paragraph of the section already 
quoted, and we think the only reasonable view to take of the 
section is that it confers only a right to apply and not a 
right of suit. There can be no doubt that this is the only reason- 
able view if the second paragraph is absent. It is said that 
the introduction of the second paragraph can only be justi- 
fied upon the ground that its language contemplates a sepa- 
rate suit. Without saying that the introduction ofthat para- 
graph is redundant we may say that the language of that para 
does not lead one to conclude that it is intended to cover cases 
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of suits. Under S. 313 although a purchaser may apply to set aside 
a sale on the ground that the person whose property has been pur- 
ported to be sold has no saleable interest therein, the Court need 
not set aside the sale. The section enacts that ‘the Court may 
make such order as tt thinks jit The language of the second para- 
graph of S. 315 is intended to cover cases in which the Court 
does not set aside a sale notwithstanding that the judgment- 
debtor has no saleable interest. We need hot now pause to 
inquire whether under S. 315 there is power to refunda portion 
of the purchase-money in a case where it is found that a judg- 
ment-debtor has no saleable interest in a part of the property 
sold or whether the language of the second paragraph of that 
section is sufficiently explicit to meet such a case. 

Holding, therefore, as the learned Judges ia the cage under 
notice do, that the purchaser is entitled to a refund of the purchase- 
money under Ss. 313 and 315 it is difficult to reconcile their deci- 
sion that the remedy of the purchaser is by suit. The case of 
Sundara Gopalan v. Venkata Varada Acyangar® was cited before 
the learned Judges but they refused to follow it on the ground’ 
that in two other cases before the Calcutta Court a different view 
was taken. It may be added that the Allahabad Court has also 
taken a different view—see Shanto Chandar Mukerji w. Nain 
Sukh? and the cases cited therein “and Cf. also Sumer Cand v. 
Wahid Hussatn*—and that in the case of Sundara Gopalan v. 
Venkata Varada Atyangar? no question has been raised and so 
far as we can see, there is no decision that no remedy lies by suit. 
The question inthe Ma lras case was entirely different. In Pacha- 
yappon v. Narayana* it is assumed that a suit will lie. As re- 
gards the first Calcutta case, Hart Dayal Singh v. Sheik Samsud- 
din,” the learned Judges who decided it assumed that there 
was a right in the auction-purchaser to claim a refund by suit 
and that this right was recognized by S. 315. We have already 
dealt with this aspect of the question. In the other Calcutta case 
Nityanund Roy v. Juggut Churdra Guhe® it is only said that 
S. 315 does not bara suit unlike S. 244. See also Surendra 
Nath Ghose v. Bent Madhal Misra.” l 








1. (1893) I. L. R. 17 M. 228. 2. (1902) I. L. R. 23 A. 355. 
3. (2906) 3 A.L.J. 819 (825). 4. (1887) I.L.R. 11 M. 269 (273). 
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We think the language of the present order as enacted 
in O. XXI, r. 93, shews that the construction of S. 315 which we 
contend for is the -correct one. The rule runs thus: ‘Where a 
sale of immoveable property is set aside under -rule 92, the 
purchaser shall be entitled to az order for payment of his 
purchase-money, with or without interest as the Court may 
direct, against any person to whom it has been paid. 


Dayanath Thakur v. Emperor.—lI. L.R. 37 C. 72.— 
Proceedings to take security for keeping the peace for good 
behaviour have for their object the prevention of offences. The 
duties of Magistrates in this connection may properly-be said to 
come under administrative duties, such duties being more or 
less Police.duties. This, however, is no test in the consideration 
of the question whether the proceedings under the Criminal 
Procedure Code in respect of the above matters are judicial pro- 
ceedings within the meaning of certain sections of the Penal Code, 


The term “ judicial proceeding » is not defined in any of the 
sections of the Penal Code. It i» defined in S. 4 (7) of the Crimi- 
nal Procedure Code as “any proceeding inthe course of which 
. evidence is ormay be legally taken on oath.” We think the 
` expression as used in the Penal Code may be taken in the sense in 
which it has been used in the Criminal Procedure Code and the 
proceedings taken in the first instance under Ss. 106 to 110 of the 
Criminal Procedure Code are undoubtedly judicial proceedings. 
This reasoning may not exactly apply to S. 125 of the Criminal 
Procedure Code. It may be taken as correct that the jurisdiction 
of the District Magistrate under this section is not confined to 
grounds which come into existence after the date of the order. 
He has the power to set aside or cancel a bond on the ground 
that the original Magistrate was wrong in having passed the 
order, or was not justified under the circumstances in passing an 
order, but that does not mean that he is notentitled to take evi- 
dence. The jurisdiction conferred upon a Magistrate under 
S. 125 may be said to be both original and appellate or revisional, 
but whatever may be the nature of the jurisdiction there 
is nothing in law to prevent a Magistrate from taking evidence, 
and where a proceeding is such that a Magistrate is entitled to 
take evidence on oath such proceeding is judicial. The deci- 
sion in the case under notice may, however, be justified on the 
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ground that the proceeding under S. 125 has to be regarded as 
merely ministerial, that under it there is no appeal against an 
order under,S. 118 directing a person to give security for good 
behaviour, and that although the Magistrate may be legally 
entitled to take evidence be cannet compel any person ta attend 
and give evidence before him. There may be some ground for 
such contention. However, it is not upon this ground that the 
learned Judges decided this case. It must, however, be remem- 
bered that S. 125 requires the District Magistrate to record his 
reasons for cancelling a: bond already taken ‘The object, we 
think, is to nable the High Court to look into the sufficiency of 
reasons in the exercise of their revisional powers both under the 
Code and the Charter Act. On the whole, theretore, we have consi- 
derable doubts as to the soundness of the view, taken in the case. 


Narki v. Lal Sahu—I. L. R. 37 C. 103.—This 
case illustrates well. the effect of the accident of a per- 
son being a plaintiff in a Court of Justice. According to 
S. 108 of the Evidence Act when a person has not been heard of for 
7 years by those who naturally would have heard of him if he had 
been alive, he may be presumed to be dead, but, as has been held 
in more cases than one, the presumption is that he is dead when - 
the suit is instituted in which case the question arises and there is 
no presumption as to the time of his death, z.e., that the person 
who is presumed to be dead died at any particular time. Hence a 
person who has to establish his title by proving the time of death 
must establish this fact as he must all other facts. ‘The decision 
in-the case under notice only illustrates this principle. 


SUMMARY OF ENGLISH CASES. 
Russel v. Amalgamated Society of Carpenters 
and Joiners. [1910] 1. K. B. 506 (C. A.) 
Trade Union—OUndue restraint of trade—Illegality—Rules 


of soctety—Right to claim benefit under the rules—Separableness 
of rules—Enforcement of right to benefit. 


The main rules ofa society were for militant purposes ofa 
trade union, Other rules provided for a provident friendly society, 
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Ona refusal to comply with the committee’s direction in respect 
of the object of the former set of rules a member was liable to be 
expélled and to lose all his money and benefits under the latter 


rules. 


On a claim, by the widow of a member as his legal repre- 
sentative, for sharing the benefit under the rules governing the 


latter object: 


Held, upholding the defence, that the main object of the 
society, as shown by its rules, being in undue restraint of trade, 


and the first object of the society being inseparably connected by 
the rules with its second object, for both of which there was 


only one fund, (1) the society was an illegal one, and (2) the 
plaintiff could not recover. 


Per Curtam.—The rules must be considered as a whole and 
the main object of the society ascertained. 


If the whole object of the society is one which involves such 
a restraint of trade as to render its rules as a whole unenforce- 
able, individual rules, which taken by themselves might be un- 
objectionable, are not enforceable. 


A strike is not necessarily unlawful, but a strike may be so 
conducted as to be not only unlawful but criminal. Every con- 
tract in general restraint of trade without limit is. bad, but a 
partial restraint, limited so far as io afford reasonable protec- 
tion only to either or both of the contracting parties, and so as 
not to be injurious Zo the publzc, is good. 


If there were two distinct sets of rules constituting two 
distinct contracts with separate funds applicable respectively 
to militant and beneficent purposes, exclusively, each of the 
other, the case might be different. 





` Inre Taylor—Zx parte Norvell. [1910] : K. B. 562(C. AJ) § 


Bankruptoy-—Contract to: sell before. bankrupteyn—Sust, for 
- speci fit: performance: after: bankruptey— Set ofi Whether balance 
of purchase-money, can. beset off: against money. due to purchaser. 
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The plaintiff contracted to buy certain houses from A before 
A became a bankrupt and without notice of any act of bank- 
ruptcy on A’s part. Under the contract about five-sixths of the 
purchase-money was payable on completion of sale. After A’s 
bankruptcy A sued for specific performance against the trustee 
in bankruptcy and contended that certain moneys due to him 
from A should be set off against the balance of purchase-money. 


Held by the Divisional Court and Court of Appeal (Fletcher 
Moulton L. J. dissenting) that the amount can be set off as 
“balance of account” between- the plaintiff and 4 within the 
meaning of S. 38 of the Bankruptcy Act. 


Per Fletcher Moulton L. J.—The balance of purchase-money 
under the.contract was not money payable to the bankrupt be- 
fore his bankruptcy and so was not an amount due to Aim so as 
tobe set off. It was an amount which might become payable 
only in case of a successful suit for specific performance, and that 
too to the trustee in bankruptcy. 





Parkinson v. Garstang and Knott End Railway. 
[1910] 1 K. B. 615, 


Ratlway—Level-crossing—No gates—Stray horse—Injury 
— Liability. 

Owing to the defendant Railway Company, which was under 
a statutory liability to put gates at level-crossings even with re- 
gard to foot-paths, etc., not having provided a proper gate at the 
crossing of a foot-path, the plaintiff's horse, which happened to 
stray on the line, by going along the foot-path was killed by a 
train. The plaintiff was not the owner of the field adjoining the 
line. 


Held that the obligation was statutory ;that the duty to 
have a proper gate was not in respect of foot-passengers alone 
but extended also to animals ; that it was immaterial that the 
plaintif was.not the owner or occupier of the adjacent land ; that 
the plaintiff, not knowing that if by. reason of the defective gate 
in his own land his horse got out of his field it, would necessarily 
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. get on to the railway owing to the railway gate also being de- 


fective, was not guilty of contributory negligerce, and the plaintiff 
was entitled to succeed. 





Gray v. Owen. [1910] 1 K.B. 622. 


Landlord and tenant—Determination of lease on a contingency 
—Actual determination without contingency—Surrender of lease— 
Liability for rent. 


One of the conditions uider which the defendant, a naval 
officer, was let into the plaintiff's house was that the lease might 
be determined on 3 months’ notice in case of defendant’s transfer. 
A transfer was ordered but it was afterwardscancelled. The de- 
fendant though knowing the cancellation, gave the 3 month's 
notice bona fide believing that he was entitled to do so, and the 
plaintiff, in ignorance of the cancellation, accepted possession of 
the house but was not afterwards able to sell or re-let. Ina suit 
for rent for 6 months after knowing the truth: 


Held (1) that the contingency on which alone the defendant 
could have terminated the lease not having occurred, the defend- 
ant was guilty of breach of contract ;(2) that there being no in- 
tention to deceive when giving notice, the fact that the plaintiff 
was misled by the defendant’s act did not prevent his acceptance 
of the surrender as a determination of the tenancy ; but (3) that 
the acceptance of the surrender did not preclude the plaintiff from 
suing for damages for breach of contract, which would be the 
amount of rent he had lost. 





Gundry v. Sainsbury. [1910] 1. K. B. 645 (C. Ay) 


Costs—A greement between client and solicitor notto pay costs 
—WNo right to costs against opponent. 


“ Costs as between party and party are given by the law as 
an indemnity to the person entitled to them : ; they are not imposed 


as a punishment onthe party who pays them nor given as a 


bouts to the-patty who receives them. -Therefore if the extent of 
the damnification can be found out, the extent to which costs 
ought to be allowed is.also ascertained.” 


oa 
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Therefore where there is an agreement between the client 
and the solicitor that nothing should be paid to the solicitor for 
costs, the Court ought not to award costs to that client if succes- 
ful. 





Ching v. Surrey County Council. 
f [r910] x. K. B. 736. (C. A.) 


Negligence—School Board—Hole in the school play ground 
—Injury to student—Liabilety of School Board. 


A School Board, who had a statutory duty to“ maintain and 
keep efficient "the school maintained by them, transferred, under 
the statute, the school and everything connected with it to the 
‘defendants. After the transfer a school boy running and playing 
in the play-ground of the school had his foot caught ina hole 
therein and was injured : 


Held that the duty to maintain and keep the school efficient 
included a duty to keep not only the school, z.e., scholastic sys- 
tem, but also the school premises, which included the play- 

- ground, in proper condition and the transfer of the school with 
all its liabilities included also the liability for such negligence 
as the one in question. 


——— 


Tilley v. Bowman, Ltd. [1910] I-K.B. 745. 


Bankruptcy—Sale of goods— Contract induced by purchaser's 
fraud—Bankruptey of purchaser— Vendors right to rescind 
thereafter—Title of Trustee in Bankruptcy—Mutual dealing— 
Set off—Damages for fraud 


A contract of purchase was induced by the fraud of the 
purchaser who, after pawning for £ 300 toa stranger the goods 
brought and paying £ 181 in part payment of the price became 
a bankrupt. The vendor then claimed to rescind the contract and 

' recovered the goods from the pawnee dh payment of £-300. 
Thereupon the Trustee in Bankruptey claiming title in ‘himself 
to.the.goods sued (1) to recover them-or their.value after giving 

credit for £300 or (2) to be paid back £ 18r, i . 
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Held that the suit must be dismissed in respect of both claims for 
(1) the contract having been induced by the fraud of the purcha- 
ser the right of his trustee to the goods was only subject to the 
tight of the vendor to rescind, who on rescission acquired a valid 
title to the same, there being no difference in law whether the 
rescission was made before or after the vesting order, and (2) the 
vendor having a right to get damages for the fraud of the 
purchaser whose conduct resulted in a loss .of £ 300, he was 
entitled to set off this amount against £ 181. 





Heaton v. Goldney. [1910] x. K.B. 754 (C.A.). 


* Practice—Interrogatories—Defamation—Innuendo—Interroga- 
tory as to whether defendant did not use the words complained of 
in the sense of the innuendo. 


In an action for defamation the plaintiff tendered certain 
interrogatories to the effect whether the defendant did not use 
the words complained of in the sense suggested by the plaintiff's 
innuendo: Held that the interrogatories ‘ought not to be 
allowed, as being oppressive and improper, the grounds sug- 
gested for their allowance, v7z., (1) that they would, if admitted, 
show malice, (2) that they would bear on the question of 
damages, and (3) that they show the conduct of the defendant 
in relation to the case, being legally insufficient. 





JOTTINGS AND CUTTINGS. 


Hardworking Judges.—According to an English Physician, 
of high repute nobody works harder than a Judge. ‘The most 
intricate mental processes,” he says, “are in progress all the 
time he is hearing a-case. He has, for instance, to'analyse and 
dissect all that he hears. Nothing is more mentally fatiguing. 


“No brain work that I can imagine could make greater 
demands. Not once, of course, must the Judge’s attention flag. 
If it does so, he is neglecting his duty. For this reason, a Judge 
should never continue ' sitting when he is tired. A fatigued 
-Judge cannot, however much he tries, keep the grip of a’case 
that he does when he is mentally and physically fresh. 
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“Ifa Judge begins his sitting at 10-30 a.M. and adjourns 
for half an hour for lunch, he should certainly not work after 
4 P.M. Also, in my view, a Saturday and Sunday rest is essen- 
tial for a Judge. As regards vacations, I do not think those 
now in vogue are in any way too long.”—Green Bag. 


* * 
* 


Useless but Entertatning.—“You are charged with larceny. 
Are you guilty, or not guilty?” 


“Not guilty. I thought I was, but I’ve been talkin’ to my 
lawyer, an he’s convinced me that I ain’t.” 


Magistrate (discharging prisoner).—“ Thank you, Sir, you 
won't see me here again.” —ZJ0zd. 


* % 
* 


Judges Contributions to Legal Litterature-—Mr. Justice 
Scrutton, whose work on the Law of Copyright is one of the 
best known of modern law books, is (says the Globe) an 
addition to the dwindling numberof Judges who have made 
notable contributions to legal literature. In the Court of Appeal 
there are three legal writers of high repute. Lord Justice Buck- 
ley is the author of a famous book on Company Law, Lord 
Justice Farwell of a treatise on Powers, and Lord Justice 
Vaughan Williams of a work on Bankruptcy Law. The contri- 
butors to the legal literature in the King’s Bench Division are, 
apart from the newly appointed Judge, better known as editors 
than as original authors. Mr. Justice Phillimore has edited his 
father’s book on Evclestastical Law, Mr. Justice Bucknill is one 
of the editors of Abbot on Shipping, and Mr. Justice Hamilton. 
is responsible for an edition of Lee’s Practical Digest of the 
Merchant Shipping Acts. No Judge in the Chancery Division 
helped to make his reputation by writing a law book. It was 
different in the days of Lord Lindley and Sir Edward Fry, the 
first of whom laid the foundations of his reputation ‘with his 
classic work on Partnership Law and the second with his 
equally famous book on Specific Performance. Few of the 
existing occupants of the Bench have wandered in the more plea- 
sant paths of authorship. Mr. Justice Darling has given four 
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delightful volumes to the world—‘ Scintillze Juris, ‘Medita- 
tions in the Tea Room,’ ‘ Seria Ludo’ and ‘On the Oxford Cir- 
cuit? Heis not the only poet among the Judges. Mr, Justice 
Ridley has found time, while he has been an occupant of the 
Bench, to prepare a second edition of his blank verse translation 
of Lucan’s Pharsaltza. The only other Judge who in recent y ears 
has written a non-legal book is Mr. Ju-tice Coleridge, who 
presided at the banquet at which the descendarits of England’s 
‘poets foregathered the other day. He has performed a pious 
task by writing ‘The Story of a Devonshire House.’ — Law 
Fournal. 
` as 

Madras Act passed.—Landlord and Tenant.—The Madras 
Estates Land Act, 1908 (No. 1) was the single achievement of 
the Madras Legislature in 1908, but it is a very important and 
difficult Act—perhaps the most important that has come before 
the Legislature since the Regulations of 1802. Itis one of those 
great and comprehensive measures for regulating the relations 
between landholders and occupiers of land which from time to 
time occupy the attention of the Indian Legislatures, and raise 
some of the most contentious and thoruy of the problems with 
which they have to deal. The Madras Act of 1908 resembles, 
in many of its features, the Bengal Tenancy Act of 1885, and 
some of the most important provisions of the former Act are 
borrowed from or suggested by the earlier Bengal Act. The 
necessity for some legislation on these lines appears to have 
been first suggested in the year 1871 by a High Court decision 
in what was known as Chockalingam's Case, but it was not 
until 1882 that the draft of a Bill on the subject was prepared. 
Then followed the successive drafts, the mass of reports and 
‘criticisms, and the correspondeuce with the Government of India, 
with which Indian legislators are familiar; and at last the Bill, 
which eventually became the Act of :908 was in 1995 introduced 
into the Madras Council by Mr. (now Sir George) Forbes, who 
may fairly claim to be the author of the Act. The Bill went 
before a Select Committee, which sat for 6 day, and some two 
years elapsed subsequently before it was again submitted to the 
Council. When it returned there, it was debated with great 
fullness, kiiowledge and ability, and the reports of these debates 
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are full of interest and instruction to students of the peculiari- 
ties of Indian land tenures. The provisions of the Act are as 
difficult to summarise briefly and intelligibly as thcse of an 
Irish Land Act, and it may suffice to state what, in the 
opinion of Mr. Forbes, are the fundamental principles of the 
measure. According to him they are these :—The securing of the 
tyot’s occupancy right in ‘‘ryoti” land; the clear definition of 
ryoti and private land, and the strict conservation of the former 
as being the land in the estate in respect of which occupancy ` 
rights can be secured; the right of the ryot to hold at a regu- 
lated and not a contract or rack rent ; the preservation of ryoti 
rights in the waste lands; the securing to the landholder a 
first charge upon the land for the rent due to him, also the 
right to enhance money rents on certain grounds; the ryot’s 
right of commuting a grain rent into a money tent; the provi- 
sion of a suitable procedure for empowering the Government to 
make a record of rights and to settle rents; and, finally, the ad- 
judication generally of disputes between landholders and ryots 
by the Revenue Courts, at any rate in the first instance. He 
went on to explain that the so-called “private lands” are allot- 
ments, free from all public charges, which were specially assigned 
by the Mussalman Government to the Zemindars in making 
settlements of revenue with them, These lands were the 
remuneration, or rather part of the remuneration, which the 
Zemiudar received for collecting the Government revenues and 
maintaining public order in the Zemindari, and rendering such 
other services as the settlement imposed upon him. All other 
lands were ryoti, or lands which a ryot could occupy, on the 
customary terms, and the revenue of which was taken into 
account in fixing the annual payment of the Zemindar to ithe 
Government. The Zemindar naturally endeavoured to extend, 
as far ashe could, the class of “ private lands,” and thus restrict 
the range of occupancy rights. One is reminded of the contro- 
versies which have raged over the different classes of Irish lands. 
—The Fournal of the Society of Comparative Legislation, 


x * 
* 


The Laie King—The sudden passing away of His 
‘Late Majesty King Edward VII has been treated by all 
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sections of his subjects, and by great masses of men in coun- 
tries over which he held no rule but that of the Peace-Maker, as 
a personal bereavement. To the legal world the loss is especially 
intimate, not only on account of his early association with it as 
Barrister and Bencher, but because also of the interest which he 
showed in all its activities. His influence on legislation may 
only have been indirect, but it was none the less great, and he 
bade fair to rival in the importance and range of his statutes the 
first of the Wdwards, who achieved the title of ‘The English 
Justinian.’ ‘The Lord Chief Justice and the President of the 
Probate Division have both borne dignified testimony to the 
services which His Majesty rendered the country by his constant 
labours for the furtherance of every just cause; but perhaps his 
highest claim for lawyers is, as the Attorney-General finely ex- 
pressed it, that he proved by his life that a constitutional 
monarch has a better claim to the affection of his subjects than 
any other, in that ‘his sovereignty guards not only the social, 
but the political order of the people.’—Te Law Yournal. 


* % 

King George V.—The close association of the Crown with 
the profession of the Law will be continued by the new King, 
who is well known to be a serious student of the CousutiGon, 
and has taken part on more than one great occasion in its larger 
developments in the Dominions of the Crown. His knowledge 
of the working of the'new institutions which he has personally 
inaugurated in those -Dominions beyond the seas will stand him. - 
in good stead in the changes which the movement for the federa- 
tion of the Empire, no less than the spread of the democratic 
spirit within the United Kingdom, promises to bring about in 
the immediate future. The spirit of the Constitution, which, 
as the Attorney-General said, is ‘woven into the very history of 
his race,’ will guide him in dealing with the great Constitution- 
al problems in which he must inevitably bear a great part, and 
his teign will be glorious, indeed, even above that of his prede- 
cessors, if he is enabled to bring these to a peaceful solution with 
the aid of wise counsellors from all parties in the State and with 
the good-will of all his subjects.—J022. 


>e 


King Edward and The Tiss -—By no occupant of the throne 
has the profession of the law been so honoured as by the late 
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King. It was in 1861, when, as Prince of Wales, he opened the 
Library of the Middle Temple, that he was called to the Bar and 
became a Bencher- His Majesty, who had been for some time 
the Senior Bencher of the Inn, made more than one notable visit 
to its ancient Hall both before and after he filled the office of 
Treasurer in 1887. He was present at the Grand Day Dinner in 
188, when the late Prince Albert Victor became a Member and 
Bencher of the Inn. The most memorable of His Majesty’s 
visits was in 1903, when, as Sovereign and as Bencher, he dined 
in Hall. This was an unprecedented event in the annals of the 
Inns. No other occupant of the Throne had ever dined in the- 
Irns of Court in his capacity as Bencher; indeed, no other 
English monar¢h had dined in Hall since Charles II went to 
Lincoln’s Inn iu 1671. The late King’s relations with the legal 
profession were not confined to the Bar. Accompanied by Queen 
Alexandra, he opened the new wing of the Law Society’s Hall 
in Chancery Lane in 1904, when he was graciously pleased to 
say: ‘I have the greatest interest in the advance of your profes- 
sion, knowing how much you contribute to the proper adminis- 
tration of our Jaws.’ His Majesty again displayed his interest in 
the administration of justice by opening the new Central Crimi- 
nal Court in 1907, when he made a notable speech testifying to 
the more humane spirit of the criminal law. ‘It is well that 
crime should be punished, but itis better that the criminal 
should be reformed,’ were the wise words with which he empha- 
sised the true significance ofthe occasion. While his relations 
with the legal profession must, as the Attorney-General observed, 
have been insignificant in the King’s life, they will have a con- 
spicuous and enduring place in the annals of the profession he 
was graciously pleased to honour.— The Law Journal. 
kain 

King George as a Bencher—It is still the proud distinction | 
of the Bar to be able to claim the Sovereign among its members, 
King George V, who, among the vast array of his subjects, has 
none more sincere and loyal in their homage than the lawyers in 
the various parts of the Empire, is a Bencher of Lincoln’s Inn. 
His Majesly is not the only occupant of the throne who has been 
a member of the Inn. It is recorded inthe ‘Black Books’ of - 
Lincoln’s Inn that Charles I, after the famous banguet-at which - 


—— 
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he was entertained in 1671, ‘to doe transcendant Honour and 
Grace to the Society, was pleased to command the Booke ot 
Admittances to be brought to him, and with his owne hand 
entered his Royall name therein, most gratiously condiscending 
to make himselfe a member thereof.’ But the present King has 
done the Iun a greater honour, for he occupied the office of Trea- 
surer in 1904. A portrait of King Edward in his Bencher’s 
robes, painted by the late Mr. Frank Holl, R.A., is among the 
treasured possessions of the Middle Temple; a portrait of King 
George, similarly attired, painted by Mr. Ouless, R.A., in 1905, 
will help to preserve in Lincoln’s Inn the memory of his Majesty’s 
year of office as Treasurer.— T. ne Law Fournal. 
k k 


* 

The Legislation of Edward Vil—Though the reign of 
King Edward VII was all too short, yet it has ieft a deep im- 
press on the legislation of the United Kingdom; and the statutes 
of the nine years which bear his name mark striking reforms and 
innovations in nearly every department of the national life. 
The output of laws was indeed curiously unequal in the first 
and second halves of the reign. During the years 1901-5 the 
annual volume of statutes is slender and mostly filled with small 
amending Acts; during the last four years it has waxed stouter 
and more solid, reaching its largest proportions in 1908, when 
there was more legislation than in any year since 1875. It is 
fitting first to deal with those statutes in which King’ Edward 
himself played an important part. The most notable of them 
` and the permanent recordin the legal annals of the Empire of 
his noble vole as the world’s peacemaker is the Act for carrying 
into effect a Convention between His Majesty and the President 
of the French Republic (4 Edw. VII, C. 33). By this Act the 
Convention, signed at London on April 8, 1904, which settled 
the points of difference between the two Powers in Newfound- 
land and Africa, was ratified by Parliament. The Osborne 
Estates Act of 1901 records the late King’s munificent bequest 
to the nation of his mother’s estate for the purpose of a home 
and a training school for naval officers. The Demise of the 
Crown Act'of the same year provides that the death of the 
Sovereign shall not affect the hoiding of any office under the 
Crown asit had done previous to King Edward’s reign; and 
another Act of 1g01 gave the King power to make additional 
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royal titles, in virtue of which he assumed the new dignity of 
King of the British Dominions beyond the Seas, and thus mark- 
ed outwardly the unity of the whole Empire through the person 
of the Sovereign. Other Imperial Statutes of the reign of great 
moment are the South Africa Act and the India Councils Act, 
both of last year. By the first the federation and union of those 
Dominions, which had barely ceased froma bitter inter-racial 
war when King Edward came io the throne, have been striking- 
ly accomplished ; by the second the first steps of Parliamentary 
Government have been laid in our Indian Empire. The condi- 
tion of Ireland, too, has been vastly improved by the two Land 
Acts of 1903 and 1909, by which the peasantry are enabled to 
secure their holdings from the landlords through the assistance 
of the State Treasury; and the Irish Universities Act of 1908, 
which provides for the foundation of two new universities and 
the dissolution of Queen’s College, Belfast, removed along-stand- 


ing grievance. The Law Fournal. 


* * 
e 


Domestic Statutes of the Rergn.—Turning to legislation 
which affected social conditionsin the United Kingdom, a 
number of measures of reform have been passed. The Trades 
Disputes Act, 1906, and the Trade Boardsand Labour Exchanges 
Act of 1909 strengthen the position of the working classes and 
protect them from pressure by their masters; the Old Age Pen- 
sions Act, 1908, provides for their wants in old age; while the 
Workmen’s Compensation Act of 1906 greatly ‘extends the 
liability of employers for accidents happening to their em- 
ployees, soas to cover almost the whole working community. 
The conditions of the people are improved, too, in the 
towns by the Housing and Town-plauning Act of last year, and 
in the country by the Small Holdings Act and the Agricultural 
Holdings Act of 1908. Itis noteworthy tha: King Edward VII 
Sat asan ordinary member on the Royal Commission upon the 
Housing of the People, whose report formed the basis of the 
principal part of this legislation. ‘The licensing system of the 
country was greatly reformed by the Act of 1902; and the 
education system, which had been hitherto conducted upon two 
independent and competing lines, was uaified by the Act of the 
same year. The jaw as regards the protection of you ng children . 
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was largely amplified and then codified by the Children Act of 
1908 ; while the right of women to take part in public life was 
recognised in the Education Act, which provides that they may 
sit on local education committees, and in the County and 
Borough Councils Act of 1907, by which they are qualified to 
act as councillors and aldermen. A minor social reform in 
which the King had taken personal interest was the legalising 
of marriage with a deceased wife's sister by the Act of r907. The 
laws with regard to Merchant Shipping, Marine Insurance, the 
Post-Office, Patents and Designs, and Limited Companies were 
consolidated after amendment by statutes passed between 1906 
and 1908, and thusa great advance was made inthe work of 
codifying the commercial law of the country. Important chang- 
es also were made in the administration of law, in England by 
the Criminal Appeals Act, 1907, and the County Courts Act of 
1903, which extended the jurisdiction of these Courts to many 
cases previously dealt with only in the High Court of Justice; 
and in Scotland by the Summary Jurisdiction Act, 1907, and an 
Act for amending the Civil Procedure of the Sheriff's Court, 
1907. Important administrative reforms were the reorganisation 
of the London Docks by the Port of London Act, 1908, and of 
the voluntary defensive army by the Territorial Forces Act, 1907. 
And lastly must be mentioned the important changes made in 
the fiscal system of the country by the Finance Act, 1909-10, 
which only received the Royal assent a few days before the 
King’s death_— The Law Journal. 


* + 
* 


The late King.—Tributes from the Bench and the Bar.—THE 
LORD CHIEF JUSTICE, after the ceremony of the swearing-in 
ofthe King’s Bench Judges was ended on Monday morning, 
said: On January 24, 1901, standing in this place on the 
occasion of the death of Her Majesty Queen Victoria, I referred 
to the speech King Edward VII made on the day previous. I 
quote to-day one passage from that speech. His Majesty's words 
were: ‘Tam fully determined as long as there is breath in my 
body to work for the good and amelioration of my people.’ The 
record of the work of his Majesty King Edward VII during the 
last nine years shows indeed a more than ample fulfilment of 
that determination. Truly it may be said of him in the fullest 
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meaning of those words, ‘He worked for the good and ameliora- ' 
tion of his people? This is not the time or place to attempt to 
note any of his many great services to the nation and Empire. 
We his subjects as yet cannot fully appreciate our loss, and we 
have not recovered from the blow sustained by the sudden death 
of him from whom the Empire and the civilised world looked 
forward to many years of prudent counsel. It is, however, not 
unfitting to observe that by his wise. and far-seeing influence he 
did much to promote with many of the civilised nations of the 
world that spirit of friendship and good-will which is the greatest 
safeguard against international differences and misunderstand- 
ings. Generations to come will recognise how increasingly and 
earnestly King Edward VII laboured in the cause of peace. To 
our Sovereign Lord King George V we have but a moment ago 
taken our oath of allegiance. His words on Saturday will have 
touched the heart of the nation. May he be given health and 
strength to bear the burden of the great duties and responsibili- 
ties which have so suddenly develoved upon him. May we, by 
our loyalty and devotion tothe Crown, and by our steadfast 
observance of the laws of this country,-.do our utmost, each in 
his own sphere, to protect and advance the best interests of the 
people over whom he reigns. 


Sır W. S. Rosson, K.C., M.P., on behalf of the Bar, said: 
Allow me, on behalf of the Bar, to say how sincerely and pro- 
foundly we share the feelings and the wishes which your Lord- 
ship has so well. expressed. We speak in this regard not only 
- with the loyal sorrow felt by all professions and conditions of men 
in this realm at the loss of their Sovereign, but also with some- 
thing of a personal note, for his late Majesty was called to the 
Bar at one of the Inns of Court. That was in 1861, a date which 
may be described as marking his definite entry into public affairs, 
He became a Bencher of the Inn to which he belonged, the 
Middle Temple, and on many occasions during his life showed 
how keen and how friendly was the interest which he took in 
our profession. ‘That, I dare say, is a small matter in the life of 
a King, but it is very significant when it is regarded, as it should 
be regarded, as illustrating the interest which he took in all the 
varied phases of the national life in which he was called upon 
to fill so great a place, It is a specially valued instance, so far 
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as we ate concerned, of the personal, vital character he gave to 
his association with the interests of his people. Your Lordship 
has quoted the noble passage from one of the earliest utterances 
he made as King, in which he pledged himself to give all the 
power he possessed to the welfare and amelioration of his people, 
Your Lordship has said that he kept his word, and that is the 
deliberate verdict also of the nation and the Empire; it is a suffi- 
cient epitaph, and he could have no better. You have referred 
to his work. He was in truth a working King, and none the less 
effectively a working King because he shared with such freedom 
and gracious geniality in all the pleasures of his subjects. I 
- would not attempt, for this is neitber the time nor place, to deal 
with instances of his beneficent labours, but there is scarcely a 
section or a considerable class in the whole community which 
could not point to some manifestation of his sympathetic interest. 
He was a King content with no formal work, but brought to his 
labours all the sympathetic spirit which endeared him and added 
to the value of those labours; for instance, his interest in the 
housing questions occurs to the mind of us all. Your Lordship 
has laid no more thanjust stresson the remarkable way in 
which his personal qualities enabled him to remove misunder- 
standings which might have been fatal to the peace of the world, 
and it is this part of his work which makes sorrow for him now 
more than National and more than Imperial. With all his activi- 
ties he was anxiousand resolute to maintain those traditions 
which are established by our unwritten law in regard to action 
by the Crown. That was part of the promise he gave his 
people. That promise he well kept, and it lies at the very root 
of.our government. I think we are entitled, and entitled as law- 
yers, to say that a constitutional Monarch has a better claim to 
the affection of his subjects than any other, for his sovereignty 
guards not only the social order of his people, but their political 
liberty. We respond with all our hearts to your earnest words 
invoking our loyalty to King George V. He will inherit, I have 
no doubt, all the loyalty which has centred round the throne of 
his father. His life has been nurtured in the spirit of the Con- 
stitution; its traditions are his traditions. We welcome his 
accession with absolute confidence,.and with 400 millions of his 
subjects we join your Lordship in wishing him a long, happy and 
glorious reign. 
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Str SamMuEL Evans (President of the Probate, Divorce and 
Admiralty Division) who was accompanied on the Bench by Mr. 
Justice Bargrave Deane, said: We cannot begin the work of 
this Division in the new reign without giving some expression 
to our feelings in the sad calamity which has befallen our 
country in the passing away of his late Majesty King Edward 
VII. Silence best befits such a sorrow, and at such times words 
are feeble things. Never did a King rule morein the affection 
of his people. The nation’s heart is therefore heavy, and it 
mourns with genuine grief. His reign was all too short, and 
the loss seems almost irreparable. His Majesty’s own dominions 
were vast, but his influence extended far beyond these. It was 
international and world-wide, and always a force for good. The 
late King has been gathered to his fathers, but he leaves behind 
him a glorious example and memory as a great constitutional 
Sovereign, a sagacious ruler, a commanding personality, a friend 
of his people, and a benefactor of mankind. 

Sır Rurus Isaacs, K.C., M.P., said: On behalf of the Bar 
I desire to associate myself with all those expressions which have 
fallen from your Lordship in reference tohis late Majesty, in 
which you have described so well his great personality. I desire, 
on behalf of the Bar, to use very few words, and to say that we 
recognise we have lost a great King who loved his people, who 
was ever working for their advantage, ever toiling in the cause 
of peace and good-will among men and nations, and of whom it 
will always be said throughout his life and up to the lastmoment 
that he nobly did his duty.—Zhe Law Fournal. 

.* 

Saturday in the Courts —There is no break in the tendency 
to strike Saturday out of the judicial calendar. Only eleven 
Judges deemed it necessary to discharge their judicial] duties last 
Saturday—three in the Court of Appeal, five in the King’s 
Bench Division, and three in the Chancery Courts. The ‘ beg- 
garly array’ of empty Courts which is usually to be witnessed 
at the Royal Courts of Justice on Saturdays has not escaped the 
vigilant eyes of those members of the House of Commons who 
are seeking to impede the progress of the Additional Judges 
Bill. There is, however, a division of opinion on the subject. 
Mr, Martin, K. C., for instance, seeks to insert a provision that 
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‘a judge so appointed shall retire from his appointment if he 
absents himself from his duties on Saturdays habitually for 
week-end recreation’; while Mr. Markham is inviting the House 
to declare that ‘a judge so appointed shall retire from his appoint- 
ment if he absents himself from his duties before four o'clock on 
Fridays on two occasions in any term, except for medical reasons 
or for other reasons approved and sanctioned by the Lord Chan- 
cellor.” The Legislature, ifit were to adopt Mr. Markham’s 
amendment without adopting Mr. Martin’s would indicate pretty 
clearly that Saturday sittings were unnecessary. For our patt, 
we believe that, with a shortening of the Long Vacation, all the 
Courts might advantageously be closed on Saturdays; but nobody 
can be surprised if the irregularity which now prevails is regarded 
as unworthy the traditions of the Bench.—The Law Journal. 


* * 
a 


Fugitive Offenders Right to a Fury.—The writ of habeas cor- 
pus does not seem to have the same potency in protecting the 
subject from the arbitrary will of the Executive which it had of 
old in protecting him from the oppression of the Sovereign. Its 
aid, indeed, has been invoked recently in several striking cases, 
but without much success. A few months ago the Divisional 
Court and the Court of Appeal discharged the order for the writ 
to bring upthe body of the African chief Sekgome, who has 
been detained for some years in custody iu virtue of a proclama- 
tion issued by the governor, which took away any right of trial 
in the Courts of the protectorate, And last week, again, the 
Divisional Court, in the case of Ex parte Vinayak Damodar 
Savarkar, discharged a tule sss? for a writ which had been 
obtained at the instance of an Indian student, who had been 
committed for removal to India under the Fugitive Offenders 
Act, 1881, and claimed to be tried before the English Courts. 
The facts are dealt with in another column. On the legal as- 
pects of the case it has to be observed that S, 2 of the Act 
-of 1881 provides only for the return to their own country for 
trial.of persons who are fugitives from justice. It was urged 
with. much force for the applicant that he was not a fugitive, 
singe the Executive had deliberately taken no notice of his 
speeches in.India.in 1906 with which he was now charged. > The 
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Court, however, held that. under S. 33 of the Act he could 
be sent back to India to be tried for the original as well as sub- 
sequent offences charged against him, though there was jurisdic- 
tion to try him for those latter offences here. It was further 
urged on the accused’s behalf that by S. ro the Court had a 
discretion in ordering the return of the offender where it would 
be unjust or oppressive to do so, and that this discretion should 
be exercised here, because in India, the applicant would not be 
able to call his witnesses and would be tried before a special 
Commission of three judges without ajury. The Court refused 
this plea on the ground that it could not say that any legal 
tribunal in the Empire was unjust and oppressive. We cannot 
help thinking that Mr. Justice Coleridge was justified in his 
doubts about this pact of the decision at ‘least, and thatas the 
Indian law undoubtedly suspends some of the ordinary rights of 
the subject, it was open to the Court to hold that to return him 
to that country to stand his trial for offences really committed 
here was an oppressive act of the Executive which the English 


Courts could and should have prevented.—The Law Fournal, 


a w 
* 


Magistrates Law Fugitive Offenders.—After having cause 
shownin Ex parte Savarkar (ante, p. 358); the King’s Bench 
Division on June 3 discharged the rule for a habeas corpus and 
- refused to interfere with the committal of Savarkar to await his 
return for trial in India for offences alleged to have been com- 
mitted by him against the Indian Penal Code. The judgment 
of the Court was not rested on the interpretation Gf section 2 of 
the Fugitive Offenders Act 188r, the application of which sec- 
tion to the case is, to say the least, doubtful. The Lord Chief 
Justice based his opinion on S. 33, which provides for these 
cases in which a person accused can, by reason of the nature of 
the offence or of the place in which it was committed, be, under 
the Act of 188r or otherwise, tried for or in respect of the offence 
in more than one part of his Majesty’s dominions. This section, 
which is in the supplemental part of the Act (Part IV) is not 
in terms restticted to offences in British possessions outside the 
United Kingdom, though it may not, for the reasons suggested 
in Sekgomes Case, apply to a protectorate or sphere of inffinentce., 
In the cases to which it applies, $. 33 authorises the issue 
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ofa warrant of arrestin any part of the King’s dominions in 
which, if the accused happened to be there, he could be tried. 
And then the Act applies as if the offence had been committed 
where the warrant was issued, aud the accused (subject to certain 
powers of the Secretary of State) can be returned for trial there» 
even though he could be tried where he is found and arrested. 


In applying S. 33, the Court proceeded on the assump- 

tion that the offences charged were offences against Indian law ; 
' but it remains to be seen whether the statutes of the Indian 
Legislature, which has limited powers, apply to acts done outside 
but taking effect within British India. If the legislation of a 
_ British possession had to be read subject to such limitations it 
would be necessary at once to pass an Imperial Act to remove a 
dangerous anomaly. The judges also considered erguments, 
based ou S. ro of the Act of 1881, that it would be unjust 
aud oppressive to return Savarkar for trialin India; but, con- 
sidering that the offences charged were grave, aud that in sub- 
stance they were offences against the law and peace of India, 
the majority of the Court were in favour of allowing the accused 
to be sent thither for trial, and declined to accede to the argu- 
ment that the accused ought to be allowed to have a trial by 
jury in England rather than a trial by three judges under the 
Indian law.—The Law Fournal. | 3 


Lord Halsbury on the duties of an Advocate:—In his speech 
at the annual dinner of the Union Society of London, made some 
interesting remarks on the duty of the advocate. ‘ Heought,’ he 
said, ‘to do for his client that which he believes to be right, and 
be indifferent whether he is applauded or denounced by the Press.’ 
This (says the Globe) is a sentiment that is cordially approved by 
the Bar, but some surprise has been occasioned by Lord Hals-. 
bury’s statement that Lord Brougham, rather than Sir Alexander 
Cockburn, in the famous speeches they made at the Berryer ban- 
quet in 1864, expressed the correct view concerning the duty of 
the advocate. Lord Brougham declared, it will be remembered, 
that the first great quality of an advocate was ‘to reckon every- 
thing subordinate to the interests of his client.’ Sir Alexander 
Cockburn, on the other hand, while agreeing that an advocate 
should be fearless in carrying ant the interesté of his.client, said: 
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‘The arms which he wields are to be the arms of the warrior, 
and not of the assassin....It is his duty, to the utmost of his 
power, to seek to reconcile the interests he is bound to maintain 
with the eternal and immutable interests of truth and justice.’ 
By nobody has the duty of the advocate ever been placed so 
high—if that be the right phrase—as by Lord Brougham. ‘An 
advocate, by the sacred duty which he owes to his client, knows, 
in the discharge of that office, but one person’ in the world, hat 
client and none other. To save that client by all expedient means 
—to protect that client at all hazards and costs to all others, and 
among others to himself—is the highest and most unquestioned 
of his duties; and he must not regard the alarm, the suffering, 
the torment, the destruction, which he may bring upon any 
other’—this is what Lord Brougham said in his speech at the 
' trial of Queen Caroline, made many years before. Sir Alexander 
Cockburn qualified his declaration at the Berryer banquet in the 
Middle Temple Hall. What is the licence in cross-examination 
which this language would not cover? Lord Halsbury’s own 
statement that an advocate ought to do only ‘that which he 
believes to be right’ shows that he does not entirely approve of 
Lord Brougkam’s view. A characteristic allusion Was once 
made to Lord Brougham’s speech by a famous statesman under 
whom Lord Halsbury served in the House of Commons. Asa 
result of a strong attack he made upon Mr. Austin, who appear- 
ed as counsel for the petitioners in the Maidstone election peti- 
tion in 1838, Mr. Disraeli appeared in person before the Court of 
Queen’s Bench to answer a charge of criminal libel. With ‘sar- 
castic approval,’ as Dr. Showell Rogers puts it, he quoted Lord 
Brougham’s words, describing them as ‘a sketch, bya great 
master, of the va¢zonale of the duties of an advocate.’ ‘ My lords,’ 
he continued, ‘I read this passage from an edition of the speech 
just published by the noble orator, who, satisfied with the fame 
it has long enjoyed, now deems it worthy of the immortality of 
his own revision, and has just published this description unal- 
tered, after twenty years’ reflection, and with its most important 
portions printed in capital letters,’ Not that Mr. Disraeli treated 
Lord Brougham’s words as a complete justification for his attack 
“pon Mr. Austin. He pleaded guilty, and apologised. _ nes 


an ae ‘* * - 
3 has * 


PARTS IX-XII.) THE MADRAS LAW JOURNAL. 279 


The Sins of Fudges—These are coming home to roost. The 
new Bill for Additional Judges has given private-members ample 
scope for being nasty. Several members wish provision to be 
made that the Judges shall not be more thar fifty-five years of 
age at the time of their appointment ; others take quite a different 
view, and seek to insert a provision that no person shall be ap- 
pointed who shall not have attained the age of seventy-five 
The health of Judges aiso comes into consideration. Bearing in 
mind one or two cases within recent months, we are not surpris- 
ed Mr. Markham wishes to compel any Judge appointed under the 
Act to pass a medical examination, or be debarred from becoming 
entitled to a pension should he retire from the Bench for medical 
reasons within fifteen years. 


Again, it is proposed that the Judge shall retire if he absents 
himself from his duties on Saturdays habitually for week-end 
recreation; whilst certain gentlemen also seek to bring about the 
retirement of the Judge “if he absents himself from his duties 
before 4 o'clock on Fridays on two occasions in any term, except 
for medical reasons or for other reasons proved and sanctioned 


by the Lord Chancellor”.—Law Notes. 
+ 


* * 

Cross-Examtnation.—What is the object of cross-examina- 
tion? Just fora moment let us consider that, and let me put it 
ju plain, simple English. The object of cross-examination, from 
a litigious standpoint, not from the high moral ground of get- 
ting at the real truth and exposing falsehood and all that, but 
from the purely litigious, professional standpoint, may be stated 
as follows:—First, it isto get something, no matter how small, 
to help your own case. Ifyou fear further examination is dan- 
gerous and absolutely fruitless, far better leave it alone, far bet- 
ter to stop the witness, if you feelthat what you are getting is 
not, as a fact, aiding or assisting your client in the litigation. 
Another object is, when you cannot get that which helps your 
client, try to get something to weaken your opponent, —but that 
js got by a different process entirely ; and the third—lI put it last, 
although it is not the least by any means—is to endeavour if you 
can, to separate the truth from the falsehood, more particularly i¢ 
the truth told by your opposing witnesses would be of assistance 
to your case, for no cross-examiner is a common prosecutor to dis 
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cover wrong-doing. Now, how should we best attain this object? 
In what way are we going to further the interests of cross-exami- 
nation? In order to give an answer to that, it will be necessary 
to consider for a moment, what evidence isand I don’t propose 
to enter upon any disquisition as to what evidence is or is not 
in a legal or technical sense, but what I want to point out for the 
purposes of cross-examination is that evidence is not facts, but is 
the impression of facts, and the result of certain facts or certain 
things which have happened. Now, the object of cross-examina, 
tion is to reform these impressions, to minimize them, to explain 
them, to question them if you will, to doubt them if you will. 
But the facts themselves are something quite apart from the 
evidence. ‘There are no facts in evidence at all, because, as I 
have said, evidence is, merely and mainly, a record of facts ex- 
pressed through the witness box. In law and in the trial of a case, 
as you all know, facts are the result of evidence and are found 
independently of witnesses or anybody else, that is, the Judge or 
the Jury has the mental impressions given by the witness of what 
he saw or heard and given to the best of his ability. The tribu. 
nal then finds the facts upon these impressions conveyed through 
the witness box. Now, it is important that these impressions 
should be watched closely in the trial of every case, and the im- 
pression ofevery witness iu regard to the way in which he re- 
cords and expresses his facts. I can illustrate it better, perhaps, 
in this way. By taking a photograph with an imperfect camera, 
or a perfect camera improperly handled, your results depend on ~ 
certain conditions. You get a photograph at a certain angle, 
and it distorts the facts; the film is defective and it creates 
wrong impression, and gives a wrong impression of the fact; 
unless it is properly and perfectly handled, the perspective is. ` 
entirely wrong, and the whole subject is, as one would say,“out of 
drawing.” Well now, apply-the photograph to the mental con- 
viction and to the mental record; you have the angle of. bias, 
perhaps the perspective of observation ; you have the question of 
enmity creating a cloud or defect upon the mental film. You 
` have the lack of opportunity in the witness as another defect in 
record to his impressions, and the result is that instead of getting 
a true picture of what the witness saw or heard, you are getting 
a picture which may be distorted, taken at the wrong angle, 
with the perspective and subject out of drawing. You may get 
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that picture in the witness’ mind presented through the witness 
box, and presented honestly and fairly and conscientiously on his 
part. Now these impressions, in the aggregate, enable, as I said, 
the tribunal to get at the facts, and it isthe duty of the cross- 
examiner, it is, indeed, largely the only object of the cross-exami- 
ner, to ascertain just what the condition was, just what the 
mental impression was, and how it was affected by the surround- 
ing circumstances. I can give you an example. A great many 
years ago when I was much younger at the Bar than I am to day 
—and it illustrates my point, perhaps, better than anything I can 
say—there was a case tried before His Honour, the late Judge 
McDougall. The man was charged with burglary. Nowhere were 
the facts presented by the witnesses :—A man was seen coming 
from the back door of a place in Toronto late at night within the 
burglarizing hours ; his identification, there was not much of 
question about that; his manner and conduct were such as to 
cause comment by the officers who took him in charge ; he was evi- 
dently in great haste to escape from the house ; he was arrested, 
unable to give any satisfactory account of himself at the moment; 
aud some tool or other was found in his coat pocket, and the man 
was arrested charged with burglary—the case of the Crown 
apparently absolutely complete. Now that man might have been 
convicted and might have served his term—a perfectly plain case; 
but it developed on the cross-exam-nation of certain witnesses 
for the Crown, and upon the evidence which was given for the 
defence that this was what happened:—-That this man was a friend 
of the servant of the house; that he had been there spending 
the evening and by some accident or another he had left the door 
open; that he was a man of very.excitable temperament, and that 
he had, just before leaving, a row with this servant ; he was run- 
ning to catch a car because it was late at night, aud he had to 
catch one before a certain time; that he wasa mechanic, and he 
had a certain implement, a wrench or something cf that kind, in 
his pocket at the time of his arrest. In the witness box, the 
witnesses swore to damaging evidence, and the outward facts 
seemed to be perfectly honest, but they were at the wrong angle; 
. the witnesses had received these impressions through a wrong 
perspective, and the result of it was, as [ understood the case, 
that if it had not been for the righting of the evidence ‘in that 
way, or in some other way, the man would have been convicted, ` 
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Then take another case, and shall be’ through with ex- 
amples, because this is a very common case that is‘tried every 
day inthe Courts, that is, ordinary negligence onthe street 
Cars or other vehicles of that description. Now, as‘a rule, in 
‘that case, the facts are practically undisputed, but the issue turns 
upon one particular circumstance, usually the rate of speed, and 
Iam taking that just as an example. The meu concerned with 
‘the car movement swear that the car was going at 6 miles an 
hour. The man who doesn’t understand the street railway system 
‘in Toronto, or at any rate, who hasn’t had very much experience 
perhaps in cross-examination, will press the witness to increase 
the: speed to 10, or 12, and by the time the examination is 
through;:the witness has got it down to 5, thus showing the 
danger of cross-examination. That isa fact which I have seen 
on more than one occasion. Now see how near the evidence is 
-to the facts and what the cross-examiner should do with it. 
Take the coilaterals, You take the trip the car had to make in 


‘the time allotted for the purpose; you take what the motorman, 
or whoever he might be, was doing at the particular moment; 
you test him on hisobservation and his chance of observation 
—his opportunity. You show that perhaps he had no cause to 
note the speed until after the accident had happened, not before. 
“Then, there is always the question of the fear of dismissal, which 
would be important. Now, these facts are impressions, if I may 
call them facts; that is, the collaterals are impressions ; that it is 
the duty and the business of the cross-examiner to ascertain them 
from his witnesses, leaving the question of speed to the witness 
himself. Now, that evidence as to the positive fact is of course 
due to a very common cause. As witnesses, we study the facts, 
but our natures and our dispositions, and often our consciences, 
are more or less blurred. We may be trying todo the best we 
can and to tell in the witness box the very truth and nothing . 
but the truth. The only way you can reach the true object of a 
cross-examiner is to ascertain from your witness the correctness, 
not of the fact deposed to, but the absolute correctness, if you 
can, of the impressions from which he draws his conclusion of 
fact. Now, this means what ? It means a great deal more than 
many of us very often pay attention to, and Į shall try and 
explain it; - i 
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It means the most careful preparation—a man will prepare 
the heads of his speech to a Jury, he will often be rash enough to 
prepare the heads of an address to the Members of the Ontario 
Bar Association —but few people, I venture to say, sit down and 
spend an hour, or two hours, oraday, if necessary, summarising 
aud considering what method he should adopt with a particular 
witness in a particular case. The only way in which a man can 
ever hope to be a successful cross-examiner is to prepare, and not 
wait until the moment, expecting favourable circumstances which 
will arise occasionally. I look upon the preparation for cross- 
examination as being infinitely more important, if there isa 
serious dispute about the-facts, than the preparation of a brief. 
You have seen men who have gone into the witness box, you 
have seen them in the City of Torouto and elsewhere, who have 
told a story absolutely and apparently straight and frank, and 
manifestly without any equivocation or any feeling of any kind 
whatever. You have seen the man leave the box, a wholly dis- 
credited witness. Why? Not cross-examined by the man who 
takes his bricf and makes his notes on the margin as the 
witness Zoes along, but cross-examined by the man, whoever he 
might he, who has devoted hours and hours of preparation to 
that particular witness, and who knows exactly his line of con- 
duct and the way in which he should proceed with his art of 
cross-exaimination. 


Now, I should say that the one great object is to avoid 
any complications with the positive facts. The way to do the 
work in that respect, would be fora man to marshal his colla- 
terals, to see what the bearings of these collaterals are, whether 
it is scientific, mechanical, or ordinary, every day occurrences. 
Let him study and work out the problem; let him prepare his 
headings and methods carefully. In these days, of course, 
we all know pretty well what is coming on at a trial. 
We have our discovery, we have our witnesses; we all know 
what line the man is going to take. If a counsel will only devate 
himself to it, and will spend an hour or two, or a day, if necessary, 
to prepare his method of the cross-examination of that particular 
person, he will find that in every case he ‘has accomplished 
infinitely more than he could possibly do,.no matter. how crafty 
he may be, by trusting tothe spur of the moment. . IT can only 
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say that, I as far as Iam concerned—and I don’t profess to be 
more skilled than anybody else—I can only say that in many, 
many cases-I have spent more than a day, yes, I may say two 
days, in some particular cases, where there has been an import- 
ant witness, actually preparing fora cross-examination to the 
exclusion of everything else in business, where the issue depended 
largely upon the testimony of that witness. 

In preparing, one has to consider this. You have to think 
the end of your method. It won’t do to say, this will be a clever 
way of putting it, or that will be a good subject-matter of attack. 
The question is,—Where is it going to lead you toat the.end? 
Consider the character of the witnesses and the nature of the case, 
and above all, we should consider the relation of the facts to each 
other. I have seen it—an instance does not recall itself to my 
mind at the moment—but I have seen where the cross-examiner 
has proved the fact to his satisfaction, and proved another one 
to his satisfaction, and with these two facts, by reason of their 
relation to each other, he has absolutely destroyed the efficiency 
of his work; therefore it is necessary always to consider what 
the relation of these facts is to each other—what is probable . 
and what is improbable or unlikely. These are matters which ` 
evety cross-examiner must keep in his mind. 


Then, J should say in cross-examination, it is important to 
eliminate any concern about your own case, because the moment 
you are thinking about what your case is or will be, or what 
effect the evidence will have on your case, your mind is distracted 
from a subject which requires singleness of eye and purpose, and 
singleness of mental action. Then, I think it is very important 
that we should determine a line of attack on each point, Some- 
times we have to employ different methods, as you all know, to 
get at results; sometimes one line of attack would not suit in 
another; as you know, one line of cross-examination would not 
apply to another case at all; and, therefore, we have to so pre- 
pare and so put down on paper—and I think it is important that 
everything should be put down on paper—that the eye as well as 
the mind will see where the thing is leading you to, that is, to 
prepare sothat the bearing and the result are clear to the mind 
of the examiner. Method, of couts2, is largely governed by the 
moment; and in that I have a short quotation heré which covers 


PARTS IX-XII] THE MADRAS LAW JOURNaL. a8s 


the point better, perhaps, that I can say it to you, and this deals 
` with a counsel in the very act.of cross-examining: “Be mild | 
with the mild; shrewed with the crafty; confiding with the 
honest ; merciful to the young, the frail or the fearful ; rough to 
the ruffian, and a thunderbolt to the liar.” Butin all this, never 
be unmindfnl of your own dignity. Bring to bear all the powers 
of your mind, not that you may shine, but that virtue may 
triumph, and your cause may prosper. Like a skilful chess. 
player, in every move, fix your mind upon the combinations and 
relations of the game—partial aud temporary success may other- 
wise end in total and remediless defeat.— Canada Law Times. 


* 

Offictalism and the Law.—Lord Justice Vaughan Welliams 
took occasion at the banquet of the Union Society of London on 
Wednesday to enter a stong protest against the advance of of- 
cialism at the expense of the regular legal tribunals. The large 
changes which have been made recently in the direction of 
submitting to public departments the decision of causes and 
matters previously considered proper for the control of the Courts 
‘are not likely,’ said the Lord Justice, ‘to increase the veneration 
of the people for the administration of justice.’ The greater evil 
follows that in due course people become accustomed to the idea 
that the rule of law is, and ought to be, superseded by the dis-. 
cretionary powers of officials, and the tendency growsmore and . 
more to disregard the private interests of individuals, the conver- 
sation of which constitutes the weal of the community. How 
rapid and extensive is the growth of the new system which is 
displacing the even-handed justice of the Courts by the control. 
of Government officials is shown by a Parliamentary return just 
issued giving the number and annual costof the.departinental 
officers appointed during the last four years in consequence of 
recent legislation. The return shows that the number of officials 
so appointed has been 1,154, of whom the Commissioners of 
Inland Revenue have taken on 225, the Board of Trade 272, the 
Public Trustee 60; and the Treasury rz. The total immediate'cost 
in salaries alone of these new officials is £ 130, 212, but these 
are mostly salaries rising year by year on a scale, and the total 
. annual charge must soon be greatly increased. It is indeed a 
- portent to see. that, while there ‘is: this large growth in depart: 
-mental expenditure, the judicial staff-of tlie ‘country is starved, 
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and the most unreasoning opposition offered to any increased 
‘profession for the administration of justice——Zhe Law Fournal. 





CONTEMPORARY LEGAL LITERATURE. 

The April number of the Harvard Law Fournal opens with 
an article entitled © Freedom of Public Discussion ” in which the 
writer observes as follows:—In all cases, the existence and 
extent of the privilege (in cases of defamation) is determined by 
balancing the needs of society with the right of an individual 
to enjoy a good reputation when he has done nothing to injure it. 
Immunity should always be denied when the sacrifice of indivi- 
dual right outweighs the public good to be derived from it. * ** 
In the light of such considerations the nature and extent of the 
freedom which the law permits in the discussion of matters of 
public interest is that the facts stated for discussion or comment 
must always be true aud the comment fair. The overwhelming 
weight-of authority holds that protection extends to comment 
alone. There is some authority (American,) however, for the 
extension of immunity to statements of fact, e. g., in cases of 
candidates for offices whose appointment rests with an official. 
Even in such cases discussion in an area wider than the circum- 
stances necessitate will not be privileged ** * The whole doc- 
trine of immunity in defamation is based upon public policy 
that by allowing inimunity to false statements of fact honourable 
and worthy men may be driven from politics and public service 
which loss would outweigh any benefit that might accrue to 
the public by the exercise of the immunity, if granted * ** 
Comment, criticism or discussion upon matters of public interest 
being an expression of opinion or judgment, and so incapable of 
definite proof, he who expresses it is not required by law to 
justify it as true but is free to express it even though others 
dissent, provided his own expression is ‘fair’ Not only must 
the facts commented on be é¢vw/y stated, the onus as tegards 
which is on the defendant, but the comment itself must be sus- 
ceptible of being an inference or deduction from the facts stated, 
é.g., inferences wholly irrelevant or out of all proportion to the facts 
stated, prying into the character or motives, except in so far as 
they appear, fromthe facts truly statedare not protected * * * 
Using a privileged occasion with some ulterior and improper pur- 
pose, displaces the immunity. . Having ‘regard to the r reason, -for 
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which the occasion exists, the most obvious proof for this purpose 
would be circumstances tending to show that the opinion ex- 
pressed in the comment was not the defendant’s genuine opinion 
or that he had vo opinion at all, or otherwise published it with- 
out any belief that it was just and in reckless indifference as to 
whether it was just or unjust. If in fact there be honest belief 
in the justice of the comment it is immaterial whether it is 
sound or not, convincing or irrational, unless it can be proved by 
independent evidence that such belief, though genuinely enter- 
tained, was itself created by malice, while the defendant must 
prove that the subject of the comment is a matter of public im- 
portance, that the matter is only comment and that it is fair, the 
onus of proving malice, in order to displace the immunity, being 
the plaintiff. Whether the subject is one of public interest and 
whether there is any evidence of the defamatory matter consti- 
tuting or not constituting fair comment are questions of law. 
All other issues in relation to a plea of fair‘comment are ques- 
tions of fact. A personal attack may form part of a fair comment 
upon given facts truly stated if it be warranted by those facts. 
Whether a personal attack in any given case can reasonably be 
inferred from the stated facts upo: which it purports to bea 
comment, is a matter of law for the Judge ; but if he should rule 
that the inference is capable of being reasonably drawn it is for 
the Jury to determine whether in th st particular case it ought to 
be drawn. *** All this is English law. In America the weight of 
judicial dicta (but not decisions) is undeniably contrary to English 
law. In many the distinction between comment and statement 
of facts is not kept in view, and the dzctum is that criticism is 
privileged or not actionable so long as it does not attack the 
private character of the person criticised or impute evil motives. 
While these dzcfa leave little, if any, more practical freedom in 
the discussion of matters of public interest than that which is 
permitted in the discussion ofthe conduct of a private person, 
several decisions (especially of New York) are in substantial 
agreement with the English law. 


BOOK REVIEWS. 
The Mimamsa Rules of Interpretation as applied to Hindu 
Law: By R. S. SIRKAR, M.A., B-L., Vakil High Court Calcutta 
Messrs, ‘Thacker’ Spink & Co, Calcutta, :Price Rs, 1o—This is 
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the Tagore Law Lecture for 1905. The subject selected ‘is 
highly interesting and is bound to be useful in the admini- 
_ stration of the Hindu Law by Judges who do not know 
Sanskrit or the methods by which the Dharma Sastras are 
‘interpreted by the leading Sanskrit commentators. If it had 
been written when British Judges had to administer Hindu 
Law in the early part of the roth century some of the 
erroneous decisions in that law would have been avoided. It is 
a wonder why the subject was not thought of when the endow- 
ment was first constituted or these lectures first started. The 
Mimamsa Philosophy is not generally so well studied in Northern 
India and great credit is due to the author for discussing this 
subject so well as he has done. The book contains much useful 
information and is bound to be useful to the students of Hindu 
Law and all classes of the profession in this country, 


The Civil Procedure Code, being Act V of 1908, Vol. II: By 
Mani CHANDRA SIRKAR of the Bengal Judicial Service. Weekly 
‘Notes Office, 3 Hastings Street, Calcutta. Price Rs. 12—This is 
the second volume of Mr. Sirkar’s Civil Procedure Còde. While . 
the first volume contained a commentary on the sections the pre- 
sent volume contains a commentary on the rules. The size of the 
book itself is a sufficient index ofthe author's patience and 
labor, and we hope this commentary will be found as useful as , 
the author’s previous editions. 

The Law of Specific Relief in India: By S. C. BANER]I, 
M.A. LLD., Advocate, High Court, N. W. P. R. Cambray & Co. 
Calcutta. Price Rs. 17—This is the Tagore Law Lecture for 
1906 together with a commentary on the Specific Relief Act, 
The lectures are by far the most important and form the great 
bulk of the. book. The division of the subject by the author 
is substantially the same as is found in the Specific Relief Act. 
Lecture I is introductory. Lecture II deals with the subject- 
matter dealt within Part II, Chapter I, of the Act. Lecture 
if is Chapter II-A. Lecture IV is Chapter II-B. Lectures 
IV, V, VI, VI & VIII deal with defences to an action for specific 
performance. Lecture IX deals with Chapters III, IV & V of the 
Act..Lecture X with Chapter IV. Lecture XI with Chapters 
VII and VIII. Lecture XII with Chapters IX and X. The 
subject is.dealt with in a thoroughly learned -and ‘exhaustive 
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way and the author’s work is bound to become a standard work 
on the subject in India. The reference to the cases, both English 
and Indian, are numerous and exhaustive, and the book will be 
useful both as a Text book for students and a book of reference 
for practising lawyers. 

Index of Patent, Design, Trade Mark and Other Cases from 
1884 fo 1909: By S. G. Prrani, Solicitor of the Supreme Court of 
the State of Victoria (Australia)rg1o. Sweet & Maxwell, Limited 
London. Price 21s.—The book will be found useful by those mem- 
bers of the profession who have specially to deal with Patents, 
Trade Marks aud Designs. The author adopts the system of 
Talbot and Fort’s Index of Cases but gives separate Indexes for 
the three subjects dealt with by him. There is also a General 
Index to the book. 

The Annual Digest of ali the Reported Decisions of the 
Superior Courts during the year 1909: By JOHN MEWS, Barrister- 
at-Law: Price 15s. Sweet and Maxwell, Limited, London.—This 
is the Annual Digest of the English Reports for 1909, and, as in the 
last year, the author has added some Scottish and Irish cases, 
As a Digest of English Case-Law it will certainly be useful to 
the members of the profession. A few Indian cases published in 
the Zzmes Law Reports will also be found digested. 


The Law relating to the Reconstruction and Amalgamation of 
Foint Stock Companies: By P. F. SIMONSON, M.A., OXON. and 
Edn., 1910. Sweet and Maxwell, Limited, London. Price 10s. 6d. 
—This book deals with a special branch of.Company Law which 
is fast coming into importance in India, vzz., reconstruction and 
amalgamation of Joint Stock Companies. In England, a recent 
Act of 1908 codifies the law upon the subject, and the author 
has dealt with the subject with special reference to this new Act. 
He has added a copious and useful Index. 


Roman Law Examination Guide: By D. T. OLIVER, LLM., 
Barrister-at-Law, and W. N. WILLIAMS, M.A., LL.B., Lecturer at 
Trinity College, Cambridge. Third Edition, 1910. By Butter- 
worth & Co., rz and 12 Bell Yard, Temple Bar, London. Price 
to s$. 6 d—This is a book specially intended for the use of 
students and it is written in the form of questions and answers 
and is a considerably improved edition of the last one. We have 
no doubt that this edition will be much appreciated by students 
who have to read Roman Law for their examinations. , 

The Doctrine of Absolute Privilege: By R. GOVINDA MARAR, 
BA. Ale, Vakil High Court, Madras. Messrs, Higginbotham &° 
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Co. Price Rs, 2.—This neat little pamphlet deals with the special 
doctrine of privilege in the law of defamation. ‘The author does 
not merely give a digest.of the cases but arranges thém under 
proper headings. The book is dedicated to the Horourable 
Mr. Justice C. Sankaran Nair. We trust it will be found useful to 
the members of the profession. 7 


Evidence im Brief: By V. D. Know es of the Middle 
Temple. Second Edition. By Effingham Wilson; 54, Threadneedle 
E.C., London. Price 2s. 6¢—-This short book is intended 
primarily for students and those who commence the study of the. 
Law of Evidence, and gives in a short compass the general 
principles of the Law of Evidence. We hope the book will be 
found to be a safe guide for reading the larger works on Evid- 
ence and trust it will be found useful to those for whom it is 
intended. 

International Law Directory for 1910: By PHILIP GRABURN 
Kime. Butterworth & Co., rr and 12 Bell Yard, Temple Bar, 
London.—his is an aunual publication and will be found useful . 
to those who may be concerned with litigation in foreign coun- 
tries. So far as India is concerned the book does not add ‘to 
the information contained in the publication of last -year. 
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ANALOGY BETWEEN CERTAIN RESTRICTIVE 
COVENANTS OR CONTRACTS, AFFECTING 
LAND, AND NEGATIVE EASEMENTS. 


_ Where an owner of laud (or other immoveable property) has 
entered into a restrictive covenant or contract, affecting that 
_ land, with an owner of other land, as such, and, by virtue of the 
. doctrine of Tulk v. Moxhay, } the burden and the benefit of the 
covenant pass to the respective .transferees of the former and 
the latter land, the legal relation between the covenantee and 
the covenantor so created bears an obvious resemblance or ana- 
logy to that of a negative easement, though the two relations are 
by no means wholly identical. The covenant creates, indeed, an 
equitable burden attaching to the covenantor’s land, (Z. & S. 
W. Ry. Co. v Gomm?) but the burden is liable to be removed, 
and the right of the covenantee or his transferee to enforce it to 
be defeated, if the covenantor’s land be transferred to a purchaser 
for value without notice of the covenant, and such: purchaser has 
acquired the legal estate ; whereas, in the case of an easement, 
when once the easement is created, the burden on the servient 
owner passes to all transferees of the servient tenement, whether 
they be transferees with or without notice of the existence of the 
easement. 


It is true, in some cases a restrictive covenant affecting 
land, may, upon the true construction of the instrument, 
operate as a. grant of an easement. In his judgment in Russel? 
v. Watts? LorpD BLACKBURN said: “I take it to be clear that 


1. (1848) 11 Beav., 571: 2 Phillips, see the judgmentin Zulk v. Morhay. 


774; 1 Hall & Tw., 105; 18 L. J., Ch., 83; 2. (1881) L.-R. 20 Ch. D. 562 at p. 
39 W.R., 547. The doctriné had been re- 583. 
cognised and acted upon in previaus cases: 3. (1885) L,R. 10 A. C, B90 at p. 611. 
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any form of words which, when properly construed with the 
aid of all that is legitimately admissible to aid in the construc- 
tion of a written document, indicate an agreement, forms when 
under seal, a covenant, and that a covenant may, if it is neces- 
saty in order to carry out the intention, operate as a grant.” 
Speaking, just before, of the doctrine of the creation of the nega- 
tive easement of access of light to a window by a presumed lost 
instrument, he said 2: “All authorities agreed that an instru- 
ment might have been made, having such an effect. Some seem 
to have thought it must have been a covenant on behalf of 
the then owner of the land not to obstruct the window (see per 
Fry J., Angus v, Dalton”); some that it might have operated 
as a grant by the owner of the land of a window on the adjoin- 
ing land, and that neither he nor those who claimed under him 
could derogate from his grant by obstructing it.” In Dalton 
v. Angus, BOWEN J. said? : “ The form in which the presump- 
tion built upon a twenty years’ enjoyment has usually been 
framed is that of a lost grant or covenant, according as the right 
claimed is to an affirmative or a negative easement.” And, in 
the same case, Fry J.,speaking of the easement, which had been 
generally regarded as a negative easement, of right of support to 
a building by the land of an adjoining proprietor, said (the pas- 
sage alluded to by LORD BLACKBURN in the above quotation): * 
“The tight being, not to a thing to be done or used in the 
neighbour’s soil, but to a limitation of the user of that soil by 
the neighbour himself, does not lie in grant, but would be 
created by a covenant by the neighbour not to use his land in 
any manner inconsistent with the support of the adjoining build- 
ings (see the judgment of LITTLEDALE J. in Moore w, Rawson’) 
and such a covenant might either be express or might be in- 
ferred from the object and purport of the instrument, as in Cale- 
donian Railway, Co. v. Sprott *” The question whether a 





I. (1885) L. R 10 A. ©. 590 at pp. 
610, 611. 

2. (1881) L. R. 6 A. C. 740 at p 
771. 

3. (188") D.R. 6 A. C. at p 782. See 
also Hall v. Lichfield Brewery Co., (1879- 
1880) £9 L. J. Oh, 653; as to which case, 
however, see Cable v. Bryant, (1908) 1 
Gh, 259, 263, in which Neville J. held 


that an easement of access of air toa 
window could be the subject of a grant, 
expresa or implied. See also opinion of 
Lord Selborne L. C. in regard to ease- 
ments of light or of air in Dalton v. 
Angus, (1831) L. R. 6 A. C. at p- 794. 

4, (1881) L. R. 6 A. O. at p. 771. 

5. (1824) 3 B. & O. 332, 340, 


6. (1856) 2 Macq, 449, 
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covenant imposing on the covenantor some restraint concerning 
land belonging to him, in favour of an owner of other land, ope- 
rates to create an easement, or only to create an equitable bur- 
den attaching to the covenantor’s land,—a burden which will 
cease to attach thereto in the event of acquisition of the legal 
estate by a purchaser thereof for value without notice,—depends 
upon the construction to be put on the covenant, in the instru- 
ment in question in each case. In some cases the determination 
of the question, difficult and doubtful on the face of the covenant 
itself, may be aided or settled by language in some other part or 
parts of the instrument. In some cases, again, the very nature 
of the restriction, according as it is one which is, or on the other 
hand is one which is not, involved in some easement well known 
to the law, may be the determining factor in the conclusion to be 
come to as to the intendment. 


Restrictive covenants or contracts such as have been referred 
to, which do not operate to create easements, form the subject- 
matter of the first and last paragraphs of S. 40 of the Indian 
Transfer of Property Act, and are also referred to’in S. 11 
of that Act. But no reported cases thereunder are, so far as the 
writer is aware, as yet to be found. 


The doctrine of Tulk v. Moxhay has been regarded as an 
extension either of the doctrine of covenants running with land 
or of the doctrine of negative easements. In L. & S. W. Rail- 
way Co., v. Gomm | JESSEL M. R. said: “ The doctrine of that 
case” (Tulkv. Moxhay),‘ rightly considered, appears to me to be 
either an extension in equity of the doctrine of Spencer's Case? 
to another line of cases, or else an extension in equity of the 
doctrine of negative easements ; such, for instance, as a right to 
the access of light, which prevents the owner of the servient 
tenement from building so as to obstruct the light. The cove- 
nant in Zulk v. Moxhay was affirmative in its terms, but was 
held by the Court to imply a negative. Where there is a nega- 
tive covenant expressed or implied, as, for instance, not to build 
so as to obstruct a view, or not to use a piece of land otherwise 
than as a garden, the Court interfereson one or other of the 
above grounds. Thisis an equitable doctrine, establishing an 





1; (1881) 20 Ch. D. 562 at p. 583. 2. (1588) 5 Co. Rep. 16 a; 1 Sm. L.C. 55 
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exception to the rules of Common Law which did not treat such 
acovenant as running with the land, and it does not matter 
whether it proceeds on analogy toa covenant running witb the 
land or on analogy to an easement. The purchaser took the 
estate subject to the equitable burden, with the qualification that 
if he acquired the legal estate for value without notice he was 
freed from the burden. ‘That qualification, however, did not 
affect the nature of the burden; the notice was required merely . 
to avoid the effect of the legal estate, and did not create the 
tight, and if the purchaser took only an equitable estate he took 
subject tothe burden, whether he had notice or not.” This 
passage in the judgment of JESSEL M. R. in that case was relied 
on and followed by the Court of Appeal in Rogers v. Hosegood* 
by VauGuHan Witiams L. J. in his judgment in the Court of 
Appeal in Formby v. Bar ker? with which the other Lords 
Justices agreed; and by the Court of appeal in Nzsbet and Potts? 
Contract, In re 3. In his judgment in the last mentioned case 
CoLLINS M. R. referred to the view of JESSEL M. R. expressed 
in LZ. & S. W. Railway Co. v. Gomm as being “ that an obliga- 
tion created by a restrictive covenant is in the nature of a nega- 
tive easement, creating a paramount right ii the person entitled 
to it over the land to which it relates.” 4 And Cozens-Harpy 
L. J. (now M. R.) in his judgment in the same case said: “The 
benefit of a restrictive covenant of this kind is a paramount right 
in the nature of a negative easement" ”; and, again: “ this 
covenant, which is in the nature of an equitable easement ®.” 

In order that this doctrine should be applicable, it is 
essential that the restrictive covenant should’ be one which 
“touches and concerus” the land of the covenantor and not a 
mere personal and collateral contract. And also the covenant 
must be entered into with the covenantee as owner of some other 
land and for the benefit of that land, or, in other words, for his 
benefit and that of his successorsin title as owners of it, other- 
wise the benefit of the contract will not pass to the covenantee’s 
transferee. These propositions have been affirmed in Rogers v. 
Hosegood,” Formby v. Barker,* McLean v. McKay,* Mann v. 





1. (1900) 2 Ch. at pp. 404, 405. 5. (1906) 1 Ch. at p. 409, 

9, (1903) 2 Ch. at p. 552. 6. (1906) 1 Ch. 499. 

3, (1906) 1 Ch. 386, 402—406. 7. (1900) 2Ch 388 at p. 407. 
4. (1906) 1 Cb. 386 at p. 402, 8. (1903) 2 Ch. 539, 552, 554, 


9. (1873) L. R. 5 P. ©. 327. 
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Stephens,? and 
authority which exists, and to which reference has been made, 


other cases. Notwithstanding, however, the 
for regarding such restrictive covenants as those under considera- 
tion as being in the nature of negative easements, it has been 
held that where a restrictive covenant affecting the user by the. 
covenantor of certain land belonging to him has been entered 
into for the benefit of the covenantee merely in his (the latter’s) 
personal capacity and not in his capacity as owner of some land, 
the covenantee himself is entitled to enforce the covenant against 
a transferee of the covenantor’s land who purchased it from him 
with notice of the covenant; in other words, such suit is main- ` 
tainable although there is no guwase-dominant tenement.? But 
the covenantee cannot assign the benefit of such a covenant so 
as to entitle the assignee to the benefit of it. 3 


It is, indeed, obvious, from the nature of an easement, that 
if the doctrine of Tulk v. Moxhay be regarded as an extension 
in equity of the doctrine of negative easements, the restrictive 
covenant must.be one which ‘touches and concerns” the land, 
both the land of the covenantor in respect of which the covenant 
imposes a burden and the land of the covenantee in respect of 
which it creates a benefit. But it holds equally good that the. 
covenant must touch and concern the land, if the doctrine be re- 
garded as an extension by the Court of Equity of the Common Law 
doctrine of covenants running with the land. As laid down in 
Spencer's Caset, a covenant cannot run with the land (z.e., the 
burden or the benefit of it, respectively, pass to the covenantor’s 
or the covenantee’s successor in title to the land) if it “doth not 
touch or concern” it. In his judgment in Rogers v. Hosegood, ° 
after observing that it is an essential characteristic of covenants 
which run with the land that they must “touch and concern” 
the land, FARWELL J. (now L. J.) adopted the definition of that 





1. (1846) 15 Sim., 377 : GO E.R. 665. 3. Formby v. Barker, L R. (1903) 
‘2. Osborne v. Bradley, (1908) 2 Ch. 2 Ch. 539, 564. 
466, And see Catt v. Tourle (1869) L.R. 4, (1583) 5 Co. Rep. 16a :185m.L. 
4 Ch. App. 654: Doherty v. Allman, C. 55. 


(1878) L. R. 3 A. C. 709, 719. See also 
observations of Stirling L. J. at the end 
ofhis judgment in Formby v. Barker, 
(1903) 2 Ch, at p. 556. 


5. (1900) 2 Ch. at p. 395. See also 
Horsey Estate, Ld. v. Steiger, (1899) 
2Q. B. at p. 89 (per Lord Russell of 
Kitlowen, L. C. J.). 
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expression given by BarLzey J. in Congleton Corporation v. 
Pattison? that “the covenant must either affect the land as regards 
mode of occupation, or it must be such as per se, and not merely 
from collateral circumstances, affects the value of the land.” 
The Court of Appeal, in Rogers v. Aosegood,? confirming the 
judgment cf FARWELL J., held that, where 4, the owner of some 
plots of land, sold one plot to B, and B, in the deed of conveyance 
of that plot, covenanted with A, his heirs and assigns, that not 
more than one dweliing-house should be built on that plot, and 
that such dwelling-house should be adapted as and for a private ` 
residence only, and that no trade or business should at any time 
be carried on in or on that plot, this covenant was one which 
benefited the owner of the remaining plots, as such, in that it 
increased their value, and that, therefore, it was a covenant 
annexed to those plots and the benefit of it ran with them. And 
in the judgment of the Court of Appeal delivered by Conzins L. 
J., after quoting passages from the judgment of Jessen M. R. in 
L. & S. W. Railway Co. v. Gomm,® the Court said*: «These ` 
observations, which are just as applicable to the benefit reserved 
as to the burden imposed, shew that in equity, just as at law, the 
first point to be determined is whether the covenant or contract 
in its inception binds the land. Ifit does, it is then capable of 
passivg with the land to subsequent assignees; if it does not, it 
‘is incapable of passing by mere assignment of the land.” And 
after referring to passages in the judgment of HALL V.C. in 
Renals v. Cowlishaw,® and of Woop V. C. in Child v. Douglas,® 
the Court of Appeal, speaking of the benefit of a restrictive cove- 
nant, said :” “These authorities established the proposition 
that, when the benefit has been once clearly annexed to one 
piece of land, it passes by assignment of that land, and may be 
said to run with it, in contemplation as well of equity as of law, 
without proof of special bargain or representation on the assign-. 
ment. In such acase it runs, not because the conscience ot 
either party is affected, but because the purchaser has bought 








1. (1808) 10 East, 130, 135. 5. (1878) Ch. D. 125 at p. 130; 

2. (1900) 2 Ch. 388. affirmed on appeal, (1879)11 Ch. D. 866. 

8, (1881) 20 Ch. D. 562 at pp. 580, 6. (1854) Kay, 571;5 D. M.&G. - 
585. 739: 8 C. 43, E. R. 10 57. 


4. (1900) 2 Ch. at p. 405. 406. 7. (1900) 2 Ch, at p. 407, 


PART XIV.) THE MADRAS LAW JOURNAL. 297 


something which inhered in or was annexed to the land 
bought.” 


In Austerberry v. Corporation of Oldham? the covenant, 
entered into by the owners in fee ofa piece of land, was not a 
restrictive covenant, but a covenant to do something, vzz., to 
make a road on that piece of land and keep it in. repair, but the 
ground on which the Court of Appeal held that the benefit of 
the covenant did not run with the adjoining land, in respect of 
which the plaintiff claimed that it did, was the same, vzz., that 
the covenant (as the Court found on a consideration of the deed 
in which it was contained) was not one which had been entered 
into with the covenantee in his capacity as owner of that adjacent 
land or for his benefit as such owner. 


In Rogers v. Hosegood ? it was held that if the restrictive 
covenant touches and concerns the land of the covenantee, the 
benefit of the covenant runs with the land, whether the assignee 
at the time of the transfer of the land to him knew of the exis- 
tence of the restrictive covenant or was ignorant of it, unless the 
instrument of transfer expressly or impliedly negatives an inten- 
tion to‘pass to him the benefit already annexed to the land. In 
that case there was no evidence that the covenantee’s assignee 
knew of the restrictive covenants in question in the case when 
he purchased the land. 


But in the case of a burden of the restrictive covenant, on 
the other hand, it is necessary that the covenantot’s assignee, if 
the transfer to him of the land has been in due course of law 
completed, so that he has acquired the legal estate, should have 
had, when he became assignee of the covenantor’s land, notice, 
either express or implied, of the covenant, otherwise the doctrine 
of Tulk v. Moxhay does not render him liable to the burden of 
the covenant, notwithstanding that it be one which touches and 
concerns that land. It seems to be the better opinion that the 
burden of a restrictive covenant affecting land, in cases where 
the covenant is entered into by an owner of land, as such, (which 
are the cases now under consideration, not cases of covenants 


3. Tulk v. Morhay, (1848) 18L. J, 
Ch., 83 ; and reported in other Reports 


2, (1900) 2 Ch. at pp. 403, £04, £08. (see footnote at p. 291). 





1, (1885) 29 Ch. D. 750, at pp. 780, ° 
T781, 
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between landlord and tenant) never runs with the land at law. 
But the doctrine of Tulk v. Moxhay does pot depend upon 
the question whether the covenant is one which runs with the 
land at law. In chat case LorD Corrennam, L. C., in his judg- 
ment said? : “ Now I do not apprehend that the jurisdiction of 
this Court is fettered by the question whether the covenant runs 
with the land. The question is whether a party taking property, 
the vendor having stipulated ina manner binding by the law 
and principles of this Court to use it in a particular way, will be 
permitted by this Court to use it in a way diametridally opposite 
to that which the party 3 has covenanted for.” (The defendant, 
the then owner of the land, upon which the covenant entered 
into by the original purchaser thereof had imposed the burden, 
admitted that he purchased it with notice of that covenant.] 


It was admitted in Nzsbet and Potts’ Contract, In re* that 

a volunteer assignee of the land on which the burden of a restric- 
tive covenant has been imposed,who has acquired the legal estate 
therein, is bound by the covenant, whether he had notice of the 
covenant or not. The equitabe right of the covenantee and his 
assigns under the doctrine of Tulk v. Moxhay cannot be defeated 
by the covenantor’s assignee on the ground that he had no 
notice of the covenant, unless he not only has acquired the legal 
estate but also was a purchaser for value. And a person who has 
acquired a title to the covenantor’s land by adverse possession 
under the Statute of Limitations for the statutory period is in 
the same position as an alienee under a voluntary assignment, 
in so far that he is not a purchaser for value. But it was con- 
tended, in Mzsbet and Potts’ Contract, In re,” that by such 
adverse possession not only was the covenantor’s title to the land 
extinguished but also the right of the covenantee (or his assign) 
under the restrictive covenant. But the Court of Appeal, as well 





1. Austerderry v. Corp. af Oldham. cond occasion of its use in this same 


(1885) L. R. 29 Ch. D. atp. 781; Rogers 
v. Hosegoud, (1900) 2 Ch. at pe 395.. 

2. (1848) 18 LJ., Ch.83. See also 
Johnston v. Hall, (1856) 2 K. & J. 414 at 
P. 422: 69 E. R. 844 (847) (per Lord 
Hatherley). And see Wilson v. Hart, 
(1866) L R. 1 Ch. App. 463. 

3. The word “ party.” on this se- 


sentence, refers to the assignor (who was 
the covenantor), though on the first oc- 
casion it (unfortunately) is used in ref- 
erence to his assignee. 

4, (1905) I Ch. 398, 399 ; (1906) 1 
Ch. 394, 395. 462, 406, 
5. (1905) 1 Ch. 391 ;(1906)'1 Ch, 
386. > ` 
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asthe Coart of first instance, held that the covenantee’s (and 
his-assigns’) right remained equally unaffected by the adverse 
possessor’s acquisition of such title to the land as is acquir- 
able under the statute as would the dominant owner’s rights 
have remained unaffected thereby if the land had been up to 
the time of fhe commencement of the adverse possession 
subject to a negative.easement. The only persons whose right 
and title the statute purports to extinguish are those whose rights 
are necessarily affected by the adverse possession, and who have 
consequently a right of suit for recovery of possession or other- 
wise; but to the covenantee it is immaterial who is in possession 
of the land, so long as there is no breach of the restrictive coven- 
ant: the adverse possession does not of itselfaffect the covenantee’s 
right or give him any right of action 1, 


‘It has to be borne in mind that a restrictive agreement or 
promise could not in any case operate as a grant of an easement, 
under the English law, unless the agreement or promise were a 
covenant, that is, were contained in an instrument in writing 
under seal ?; whereas en agreement, though not under seal, 
may, it would appear, be one to which the doctrine of Tuk v. 
Moxhay will apply, as much as a covenant. In that case the 
Lorp CHANCELLOR said in hisjudgment?; tt That the question 
does not depend upon whether the covenant runs with the land 
is evident from this, that if there was a mere agreement and no 
covenant, this Court would enforce it against a party purchasing 
with notice of it ; for if an equity is attached to.the property by 
the owner, no one purchasing with notice of that equity can 
stand in a different situation fromthe party from whom he 
purchased. There are not only cases before the Vick CHANCELLOR 
of England, in which he considered that doctrine as not in dis- 
pute, but, looking at the ground on which Lorp ELpon disposed 
of the case of the Duke of Bedford v. 1he Trustees of the British 
Museum,* it is impossible to suppose that he entertained any 
doubt of it.” In regard to cases in India, a restrictive © 





1. Stat. of Limit. (2 & 4 Will. 1V, ments,” &c, “in India”, 2nd Ed. by R. 
C. 57) 5.34; L. R. (1906) 1 Ch. at, B. Michell, p. 46. The word ' grant” 


pp. 401, 402. does not include a testamentary gift 
2. An express grant of an eaSement 3. (1848) 2 Phillips, 774. 
can onJy-be made by instrument under 4. (1822) 2My.& K 562. 


sea) by that law. See “The law of Ease- 
2 
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agreement or promise affecting land could not, even though in 
terms construable as shewing an intention to create an easement, 
operate as a grant of an easement, in any part of India to which 
the Transfer of Property Act applies, unless made in a registered 
instrument, because S. 54. of that Act requires that every 
transfer by way of sale of intangible immoveable property shall 
be made by registered instrument, and “intangible immoveable 
property” apparently includes (zvfer alía) easements, and by 
S. 123 of that Act a transfer by way of gift of “immoveable 
property” must be made by a registered instrument, and 
‘“‘immoveable property” must include both “tangible” and 
“intangible” immoveable property 1.* A case might, however, 
perhaps be imaginable in which a restrictive promise or agree- 
ment might operate to create an easement by way of lease, not- 
withstanding that it were not contained in a registered instru- 
ment. If such a promise or agreement, not contained in a 
registered instrument, were that, in consideration of a monthly 
rent, the promisor will abstain, fora period of one year, from 
creating any building on that part of his land which is within a 
certain distance ofa wall ofthe promisee’s house having 
windows overlooking that land, this would seem to be capable 
of being construed as a valid transfer by way of lease of an ease- 
ment of light fora limited period,” inasmuch as a lease of 
‘‘immoveable property” for a term not exceeding one year is not. 
required by the Transfer of Property Act to be made by register- 
ed instrument’. 
. R. B. MICHELL. 





NOTES OF INDIAN CASES.. 
Janakdhari Lal ». Gossain Lal Bhaya Gaywal.— 


I L.R. 37 C. 1r0o7.—We think the question raised in this 
case, o` the effect of a sale held in execution of a decree which 
has been satisfied and the satisfaction of which has been certi- 
fied to the Court, requires further consideration The decision 

* [Nors.—A Bench of the Allahabad High Court has in a recent case held that 


the creation of an easement need not necessarity be wy a registered instrument.—See 
Bhagwan Sahai v. Narsingh Sahai, (1909) I. L. R. 31 A 612.—Ep.] 


1. See ‘The Law of Easements", &c. EK. Brown, commentary on Ñ. 54. 
‘in India,” 2nd ed., by R. B. Michell, p. 2. See Easements Act, 8. 6. 
46; also “The Indian Transfer of Pro- 3. See Transfer of Property Act, 8, 
pertyAct” by Sir H, H, Shephard & Mr. 107. 
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in the case might be supported on the ground that the sale was 
made in pursuance of a certificate under the Public Demands 
Recovery Act, and according to that Act the officer concerned 
would have no jurisdiction to sell when the demand in respect of 
which the certificate was issued has been satisfied.. In the case 
„of a decree of the Civil Court the decisions in the Indian Courts 
are conflicting. 
The observations of Sir Barnes Peacock in Rewa Mahton 
v. Ramkishen Singh? are inconsistent with the view taken ‘by 
the learned Judges in this case. “ A purchaser under a sale in 
execution is not bound to inquire whether the judgment-debtor 
had a cross-judgment of a higher amount any more than he 
would be bound in an ordinary case to inquire whether a judg- 
ment upon which an execution issues’ has been satisfied or not. 
Those are questions to be determined by the Court issuing the 
execution. To hold that a purchaser at a sale in execution is 
bound to inquire into such matters would throw a great impedi- 
ment in the way of purchases under executions. Ifthe Court 
had jurisdiction a purchaser is no more bound to inquire into 
the correctness of an order for execution than he is as: to the 
correctness of the judgmet upon which the execution issues.” 
It cannot be said that the effect of satisfaction on payment into 
Court, upon a judicial sale held in pursuance of:an order of the 
Court despite such satisfaction or without ‘an advertence to the 
same, can be greater than that of one under S. 246 which declares 
that there shall be a statutory satisfaction under certain circum- 
stances. In the case before the Privy Council the sale had been 
held by the Court in contravention of the provisions of S. 246. 
Nevertheless the Judicial Committee held that the purchaser got 
a valid title. If satisfaction is made out of Court*and:such 
satisfaction is not certified to Court, the executing Court’cannot 
- take notice of such satisfaction and there can theretore be ‘no 
question as to the validity of the judicial sale. It is only when 
there is payment made into Court and satisfaction which an 
executing Court can take judicial notice of, that any question as 
to the validity of a judicial sale can arise. ` It is only with refe- 
rence to such circumstances that Sir Barnes Peacock states 
in the case already cited, that a purchaser is not bound to inquire 





1. (1886) LL.B. 14 C. 18. 


302 THE MADRAS LAW JOURNAL. [VOL. XX 


whether a judgment upon which execution issues has been 
satisfied or not. 

Bhupati Nath Smriti Thirtha v.Ram Lal Maitra. 
—I.L.R. 37 C. 128.—After a series of decisions the other way 
the Calcutta High Court has at last come to take the sensible 
view that the doctrine in the Zagore case that a gift to an unborn 
person is void—a doctrine in itself doubtful under the Hindu Law, 
at any rate under the M7takshara—is not applicable to a gift for 
the establishment of an image and to the worship of the Hindu 
deity. Mr. Justice Mukherjee sums up correctly the effect of the 
decisions and refers to the texts of the Hindu Law in Support of 
his view. 

Raghunathji Tarachand v. The Bank of Bombay. 
—I. L: R.34 B.72—We are not sure as to the soundness of 
the decision in this case, and some parts of the reasoning by 
which the conclusion is reached seem to us open to question. 
The point raised is as to the liability of a minor member of a 
joint Hindu family carrying on an ancestral trade, in respect of 
pro-note debts contracted by the managing member in the 
firm name but not for the firm’s purposes. Taking it that it 
was in the ‘usual course of the business’ for the manager to con- 
tract debts, the learned Judges hold that the minor’s share will 
be liable quite independently of the application of the money 
borrowed and of any question of necessity real or accredited. It 
is admitted that there is no previous decision on this particular 
point but certain dicta are referred to by Chandavarkar J. as 
supporting the above conclusion and the learned Judge adopts 
-them as also being in consonance with certain texts of Hindu 
Law. Reference is also incidentally made to the necessity of 
such a rule in the interests of family trades. 

Mr. Justice Batchelor, after referring to the previous deci- 
sions as to the nature and incidents of family trades, holds that 
they justify the application to such cases of the law of partner- 
ship as distinguished from the law relating to the manager’s 
power of alienation. The learned Judge relies on S. 247 of the 
Contract Act which he says is not in conflict with any text of 
Hindu Law. 

With due deference, it is submitted that the legal nature of 
a Hindu family firm as hitherto understood does not warrant 
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the application to it of the rule of “ apparent authority ” as 
known in the ordinary law of partnership. 


As rightly pointed out by Batchelor J. the question is not what 
ought to be the law in the interests of family trades. It is true 
that there is a certain resemblance between an ordinary partner- 
ship and a joint family carrying on an ancestral trade (cf. 
Sokkanadha v. Sokkanadha?. But the essential difference between 
the two is, that the latter does not rest on any theory of contract 
between the members. (Cf. Bzshambar Nath vw. Fateh Lal?). The 
tule of ‘apparent authority’ which in the law of partnership 
rests not merely ou the exigencies of trade. but on the contrac- 
tual relation of mutual agency between the pattners (see S. 5 of 
the English Partnership Act and the passage from Story cited in 
Bank of Australasta v. Bretllat*)is therefore inapplicable to 
such cases. The managing member, as much in a trading 
family as in an ordinary family, owes his position as such to his 
status and not to any contract, and the rights and powers inci- 
dental to such position would, it is submitted, be governed by the 
rule in Hanooman Pershad’s case as much in the case-of a trading 
family as in the case of an ordinary family. The only effect 
under the Hindu Law of the trade being an ancestral one, is 
that the managing member is entitled to continue it, on behalf 
of the family, independently of auy authorization by the other 
members (for the rule of the Muhammadan Law, cf. Abdul 
Khader v. Chidambaram Chetitar,*) and though unauthorized he 
is, for the purpose of such trade, but not for a zew business, (Cf. 
Maclaren Morison vw, Verschoyle*) entitled under the law to bind 
the family property, just as he can doin managing any other 
kind of family property. The proposition of Chandavarkar J. 
that in such cases the ‘ trade purpose’ must be regarded as a 
‘family purpose’ cannot carry us any further than this. . 


The case before them being one of a minor, in which no 
question of personal tiability arose, the learned Judges do not 
seem to have sufficiently realised the anomalies to which the 
application of the broad rule enunciated by them would logi- 
cally lead. If the other members of the family were adults, the 





1. (1901) IL. L.R. 28 M. 344. 2. (1906) I.L.R. 29 A. 176. 
3. (1847) 6 Moo. P. C. at p 193. 4, (1908) LD.R. 32 M. 276. 
5. (1901) 6 C.W.N. 429. 
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application of tbe principles relating to ordinary partnerships 

` as distinguished from the Hindu Law relating to the manager’s 
powers, would involve the personal liability of such members in 
respect of the manager’s trade debts ; and it would also follow 
that persons other than the manager could incur binding debts 
in the name ofthe firm. This has never been known to be 
the law, and it would not be possible to’support such a proposi- 
tion. It is then difficult to see whence the learned Judges 
would derive a rule of ‘apparent authority’ not quite of the 
same nature as that known in the law of partnership but res- 
tricted only to the managing member and limited in its opera- 
tion to the progerty of the family. . . 


We are also unable to agree with some of the observations 
of Batchelor J. with reference to S. 247 of ‘the Contract Act. 
It must be owned that the principle underlying the section is 
inconsistent with the now settled view that a minor’s contract 
is absolutely void and not merely voidable. It may be that in a 
case to which the section directly applies Courts in India must 
nevertheless give effect to it, but joint family firms are not 
partnerships withinthe meaning of the Contract Act, and Courts 
in India are therefore under no obligation to apply. S. 247 to 
such cases. : 


As for the passages cited by Chandavarkar J. from the 
Hindu Law books we are unable to see that they throw any 
light on the question of ‘apparent authority’ as distinguished 
from necessity real or accredited. We gladly welcome every 
endeavour to ascertain and apply the true principles of: the 
Hindu Law but we must be pardoned for expressing our‘opinion 
that attempts to read modern ideas into vague “passages in anci- 
ent text books will be productive of more harm than good. 





SUMMARY OF ENGLISH CASES. 
Ellis v. Kerr. [1910] 1 Ch. 529. 

Contract with oneself—Contract by A, B and C with B, C 
and Das trustezs—Void—Basts of the rule permitting one co- 
covenantee to sue, 

A man cannot make a contract with himself. Applying this 
principle, it was held by Warrington J. in this case that a con- 
tract by A, B and C with B, C and D as trustees was absolutely 
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void and gave rise’ to no sort of obligation, legal or equitable. 
His Lordship also observed that the objection was one of sub- 
stance and not of form, and that it bore no analogy to the case 
of one’ of the joint promisees being allowed to sue making the 
others co-defendants. It rests, according to his Lordship, upon 
the principle that if a covenant to pay a sum of money is made 
with two persons jointly, eacn of them isa trustee for the two and 
for the other, and ifoneas such trustee refuses to join inthe action 
which in all honesty he is bound to bring for the benefit of his 
co-covenantee, then his co-covenantee is entitled to make him a 
party to the action in order that he may be bound and to recover 
the money secured by the covenant. 





In re A. Boynton, Ld : Hoffmann v. A. Boynton, Ld. 
[1910] x Ch. 5x9. 


Debt borrowed by receiver in debenture-holders actton—First 
charge—Priortty. 

“ When the Court has taken the administration of an under- 
taking into its own hands (by means of an officer appointed to 
manage the undertaking) and finds it proper to procure money 
in order that the undertaking may be preserved or carried on to 
greater advantage with a view to ultimate realisation, whether 
the person who finds the money is an outsider or a party to the 
action, no personal liability is contemplated in either case, the 
only right of the lender being to have repayment out of the 
proceeds of the undertaking as-and when realised. He can neither 
sue, nor stop the business by virtue of his charge, nor could he 
deprive the officer of the Court of his proper demand for work 
done and services rendered in the course of carrying on and 
winding up of the business.” It was accordingly held in this case 
that the petitioner-bank who lent the money toa receiver appoint- 
ed in a debenture-holder’s action with a first charge on the under- 
taking, the deed making no express exemption in favour of the 
receiver from personal liability, was postponed in respect of its 
debt to the plaintiff in respect of his costs in the action as well 
as to the receiver iu respect of his remuneration. The claim on 
the part of the bank to be subrogated to the right of indemnity 
possessed by the receiver was repelled on the ground that such 
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right arose only if the receiver had personally undertaken to pay 
the money and not otherwise. 





In re Edwards: Lloyd v. Boyes. [1910] 1 Ch. 541. 


‘“* Refuse or neglect’—Capacity of minor— Condition subse- 
quent. i 


Where a testator directed that in case any person who 
should become entitled in possession under his will, should refuse 
or neglect within six months to bear his name and arms, the, 
limitation in his favour should determine : - eld: the use of the 
words “ refuse or neglect’? made the clause inapplicable to an 
infant as those words involve the exercise of a discretion. which 
in law—special exceptions apart—is impossible for the infant- 
It was also held that in this matter no distinction could be 
made between an infant of tender age and other infants. 





Worthington & Co., Ld. v. Abott. (r910] 1 Ch. 588. 

Consent order-—Effect of —Putsne incumbrancer consenting to 
foreclosure—Action on covenant— Notice, sufficiency. 

A puisne incumbrancer, who voluntarily submits to an order 
absolute being made in a foreclosure action brought by a.prior 
incumbrancer without insisting upon his right to have the 
accounts taken anda time allowed within which to redeem the 
prior mortgage, does not thereby preclude himself from suing onthe | 
personal covenant. Where the order is one passed upon consent to 
which the mortgagor also is a party, it is as if all the parties are 
. putting their hands to an agreement which must be treated as 
embodying the terms to which all assent and all are bound, and 
the mortgagor is precluded from contending that he is discharged 
from liability on the covenant by reason of the mortgagee con- 
senting to such an orcer. 


A further question in the case was whether an oral demand 
to the mortgagor was sufficient compliance with the provision for 
notice in the mortgage deed contained in the following words, 
vez, “the mortgagor should pay upon demand in writing: by 
the company, or upon demand in writing signed by any person or 
persons on behalf of the company, left at a public house belong- 
ing to the mortgagor.” Held :it was. 
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Green v. Howell. [1910] r Ch. 495. 


Partnership —Clause authorising expulsion — Preliminary 
notice, 


A deed of partnership provided that inthe event of either 

. partner committing a breach of the partnership articles the other 

partner might, on notice in writing, terminate the partnership 

‘with liberty to the expelled partner to have the question tried by 

arbitration Held: the clause as to arbitration dispensed with the 

‘necessity for a preliminary notice to the offending partner giving 
him an opportunity to explain. 





In re Page: Hill v. Floodgate. {rgro] 1 Ch. 489(C.A.) 
Interlocutory order—Order dismissing suit as “ vexatious or 
frivolous.” 
‘It was held in this case [Buckley L. y. with considerable 
doubt} that an order dismissing a suit as frivolous or vexatious 
was, for the purposes of appeal, an interlocutory order. 





In re Whiteley : Bishop of London v. Whiteley. 
[1910] r Ch. 600. 

Charitable trust— Decision of majority binding minority— 
Administrative detail —Selection of site. 

The rule laid down in Wilkinson v. Malim, viz., that in the 
administration of public trusts the act of the majority of the 
trustees is to be treated as the act of the whole bod:, applies 
equally to charitable trusts not only when the act is one in 
which the public or the particular members of the pubiic affected 
by the trust have a direct interest but also in matters of adini- 
nistrative detail affecting such trusts, for instance, the selection 
of a site for a poor home directed to be built by a will. 


Morgan v. Jeffreys. [1910] 1 Ch. 620. 

Proviso against redemption for 28 years—Bad as a clog on 
redemption. 

A proviso in a mortgage prohibiting redemption by the 
mortgagor for a period of 28 years with no corresponding prohi- 
bition against the mortgagee calling in the money is bad as u 
clog on the equity of redemption and as such unenforceable. 





3 
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Humphries v. Humphries. [1910] 1 K. B. 796. 

Res judtcata—Surt for rent—No plea of Statute of Frauds— 
Subsequent sutt for rent—Bar to such plea. 

In a previous suit for rent the defendant only pleaded that 
there was no completed contract of lease but did not raise the 
plea that even if there was one it was void under the statute of 
frauds. After the suit was decreed a second suit for subsequent 
rent was filed. Held that the defendant was barred by ves 
judtcata from raising the plea based on the Statute of Frauds, 
as no new facts that came into existence after the first suit had 
to be urged but only inferences from facts which existed even 
at the time of the first suit. 





The King v. Frederick Moor. [1910] 1 K. B. 818 (C. Cr. A). 

Children Act 1908 (8 Edw. 7, C. 67) S. 17 —Encouraging 
seduction— Meaning of. 

S.17 of the Children Act 1908 (8 Edw. 7, C.67) ran as 
follows :—If any person having the custody, charge or care of a 
girl under the age of sixteen years causes or encourages the 
seduction or prostitution of that girl, he shall be guilty ofa 
misdemeanour, etc. Meld that the word ‘seduction’ in this 
section coming as it is in conjunction with prostitution meant 
only inducing the girl tosurrender her chastity for the first 
time and that a father who encourged the immoral conduct of 
his daughter with another on occasions subsequent to the first 
was not guilty under the section for encouraging on such 
occasions. 





Morris v. Carnarvon County Council. 
[19x0] x K.B. 840 (C.A.) 
Negligence—Child—School premises in dangerous cond: tion— 
Liabtlety of school authority. 
The facts of this case are given in p. 114 of XX M. L. J. 
Disapproving the opinion of Phzllimore J. and confirming the 
_ Opinion of others and following the judgment of Chzngv. Surrey 
County Council } (for which vide XX M.L.J., p. 262) the liability 
of the school authorities for the injury to the child was affirmed 
by the Court of Appeal. 
1. (1910) 1. K. B. 736, 
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Stubbs v. Slater. [1910] z Ch. 632 (C. A.) 

Mortgage by deposit of shares—Implied power of sale—Notce 
—Mistake in the amount, effect of—Princtpal and agent—Secret 
profit. 

(x) Inall cases of mortgage by deposit of shares, there is 
an implied power to sell; if no time is fixed, upon giving rea- 
sonable notice. 

(2) And unlike the case of a pledgor and pledgee, any mistake 
as to the amount due would not destroy the effect of such notice. 


(3) The rule which prohibits an agent from making a secret 
profit does not apply to the case of a stock broker who includes 
a small and reasonable commission in the charges which he 
makes, without mentioning it to be such, when the party 
dealing knows fully well that those charges include the commis- 
sion. Under such circumstances even, if such charges should be 
disallowed, the broker would on the principle of ua ntum 
merutt, be entitled to a fair remuneration for service done. 





fn re Freeman: Hope v, Freeman. 
[1910] x Ch. 68r (C.A.) 

Implied revocation—General direction to substitute name— 
Effect of. 

A testator appointed by his will one B.W. as his executor, 
and also by a later clause gave hima sharein the residue. Sub- 
sequently, by a codicil he, after expressly cancelling his.appoint- 
ment as an executor, added a clause saying that his will was to 
take effect-as if the name of his newly appointed Executor 
were inserted in his will throughout instead of B. N. Held: 
ou a construction of the will this direction did not operate as 
an implied revocation of the gift of the residue, 





Willimot v. London Road Car Company. 
[1910] 1 Ch. 754. 

Landlord and Tenant—Covenant. not to sublet without. consent 
— Responsible person” — Company” not included. 

The covenant inalease was that the lessee was-not a 


assign or sublet or part with the possession of the premises 
without the written consent of the lessee which was, however, i 
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to be withheld “from a respectable and responsible person” 
Held, that la limited Company. however solvent, would not come 
within the term “ responsible ” person. 





Mathews v. Smallwood. [1910] 1 Ch. 777. 

Lease—Construction—Patent ambigutty—-Forfeiture— Relief 
against—Before the Conveyancing Acts and after—Watver. 

This case is good for the following propositions : 

(1) As between the habendum and the reddendum ina 
lease, the former being the dominant part is to prevail against 
the latter. 

(2) As between the lease and counterpart, the lease being 
the principal document is to prevail. 


(3) But where there is a patent ambiguity in the lease, the 
ambiguity may be cleared by a reference to the counter part. 


(4) The right to re-enter on a forfeiture in the case of a 
lease is a legal right which apart from release or abandonment 
or waiver can be exercised at any time within the period fixec 
by the statutes of Limitation. 


(5) The onus of proving such waiver, abandonment or 
release is upon the lessee defendant that sets up such defence. 

(6) Waiver can occur only where the lessor, with the know- 
ledge of the facts upon which his right to re-enter arises, does 
some un-equivocal act recognising the continuing existence of 
the lease. If, knowing of the breach he does distrain or does 
receive the rent he waives the breach and nothing which he can 
say by way of protest will avail him anything. But from the 
mere fact that the lessee-defendant proves an unequivocal act 
of recognition, the onus is not shifted on to the lessor to shew 
want of knowledge. 


(7) Prior to the Conveyancing Act, 1881, the only breach of 
covenant against which equity relieved asa matter of course was 
the failure to observe the covenant for payment of rent. Inno 
other case did equity relieve unless there was something addi- 
tional in the mature of accident or mistake; carelessness could 
under no circumstances be considered to be a mistake or acci- 
dent so as to afford ground for relief. In cases coming under the 
Conveyancing Act relief is given, except when the breach is a 
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breach of a covenant not to assign or underlet, irrespective of 
any question of negligence. The same rule does not apply how- 
ever to cases coming within the Conveyancing Act of 1892 
which enables the Court to give relief to under lessees even when 
there has been a breach of the covenant not to underlet. 





In re Royal Naval School : Seymour v. Royal 
Naval School. [1910] 1 Ch. 806. 

Corporation—‘ Any person”—Management of Naval Schoo 
—ILnfani excluded. 

The question in this case was whether an infant could be 
the member of a corporation created by an Act of Parliament for 
the management of anaval school. The Act provided gener- 
ally that any person who should pay the subscription should he 
a member. Held by Eve J., on the authority of Rex v. Carteri, 
that the question was one of construction, and in this case, having 
regard to the objects of the corporation and having regard also 
to the fact that the law knows of no distinction between infants of 
tender and of mature years, an infant was not eligible as a member. 


Macbeth & Co. v. Chislett. [1910] A. C. 220 (H. L.) 

Master and Servant—Seaman— Compensation— Employers 
and Worhmen Act (1875) S. 13—LEmployers' Liability Act (1880) 
S. 8—Merchant Shipping Act (1854), S. 2. 

The definition of a‘ seaman’ contained in the Merchant 
Shipping Act, 1854, S. 2, is not to be read into the Employers 
and Workmen Act, 1875. 

A tigger, employed on board a ship in warping her from 
one berth to another acrossa large dock is not a ‘“ seaman” 
within the meaning of S. 13 of the Employers and Workmen 
_ Act, 1875, and therefore he is not precluded from suing under 
the Employers’ Liability Act, 1880, in respect of an injury 
received while he was engaged in such work. 





St. George Hanover Square (Rector and Church- 
wardens) v. Westminster Corporation. 
[7910] A. C. 225 (H. L.) 

Lisused Burtal Ground—Burtal Act, 1857, S. 24—London 
Government Act, 1899, Ss. 4, 23— Transfer of Powers and Dutzes 
—Excepiton of Ecclesiastical Powers and Duties. 

1. (1774) 10. and W. p. 220. 
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Land bought with ecclesiastical funds was by a private Act 
vested in the rector and Churchwardens of St. George, Hanover 
Square, for ever for a burial ground for the inhabitants of the 
parish. The rector and his successors were to have the burial 
fees. Under the direction of the vestry, the Rector avd Church- 
wardens granted building leases of the unconsecrated ~ part of 
the land. In 1854 the burial ground was closed by an Order in 
Council. As the building leases fell in and the buildings were 
pulled down the Rector and Churchwardens, under the direction 
of the vestry, granted fresh leases :— . 


Held, that the land was originally Church property and did 
not cease to be Church property by vircue of the Burial Act, 
1857, and that on the passing of the London Government Act, 
1899—which by S.4 transferred the powers and duties of 
vestries to Borough Councils, but by S. 23 excepted any powers 
or duties relating to the affairs of the Church or any interest of a 
vestry in any Church property—the power and duty to direct 
the application of the proceeds of the leases did not pass to the 
Westminster Corporation as the Borough Council, but remained 
in the vestry under S. 24 of the Burial Act, 1857. . 

The question to what purposes the proceeds 6f the leases 
ought to be applied could not be determined in this litigation. 





Hodgson v. West Stanley Colliery. 
[1910] A. C. 229 (H. L.y 
Employer and Workman—Compensation—Death caused by 
Accident—Claim by dependents—Karnings paid into Common 
fund— Workmen's Compensation Act, 1906, S. 1. 


‘A workman and his two sons were killed at the same time 
by the same accident, arising out of and in the course of their 
employment. The two sons were unmarried and lived at home 
and the wages of all three were paid into a common fund, out of 
which the whole family was maintained. _ 

Held, that the widow and the younger children were depen- 
dent upon the earnings of all the three deceased men and were 
entitled to compensation calculated upon that basis. „Senior v. 
Fountains > and McLean v. Moss Bay Co.,? overruled. 

1, (1907) 2 K: B 663, f =~ 2. (1909)2K, B, 621 
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Clover, Clayton & Co., Ltd. v, Hughes. 
[1910] A. C. 242 (H. L.). 

Employer and Workman — Accident—Dtsease—.Workmen’s 
Compensation Act, 1906, S. 1. 

A workman suffering from serious aneurism was employed 
in tightening a nut by a spanner when he suddenly fell down 
dead from rupture of the aneurism. The County Court Judge 
found upon conflicting evidence that death was caused by a 
strain arising out of the ordinary work of the deceased operat- 
ing upon a condition of body which was such as to render the 
strain fatal :— 

Held, by Lord Loreburn L.C., aud Lords Macnaghten and 
Collins (Lords Atkinson and Shaw of Dunfermline dissenting) 
that there was evidence to support the finding and that it wasa 
case of “personal injury by accident arising out of and in the 
course of the employment” within the Workmen’s Compensation 
Act, 1906. ` ee? es 





Lecouturier v. Rey. [1910] A. C. 262 (H. L.). 

Trade Mark—E fect of French law upon property in English 
Trade Marks—Passing off. 

Where a foreign manufacture has acquired a reputation in 
England it is beyond the power ofa foreign Court or foreign 
Legislature to prevent the manufacturers from availing them- 
selves in England of the benefit of that reputation or to extend 
orcommunicate the benefit to any rival or competitor in the 
English market. 





Carmichael v. Greenock Harbour Trustees. 
LI9r0] A.C.-274 (H.L.»). 
Greenock Harbour Acts of 1880 and 1888—Fudictal Fuctor— 
Receiver —Power to increase Rates. 


By the Greenock Harbour Act, r880, S. 70, “every application 
for a judicial factor under the provisions of this Act shall be 
made to the Sheriff, and on any such application the Sheriff may 
by order in writing, after hearing the parties, appoint some 
person to receive the whole or a competent part of the rates and 
duties and other revenues of the trust, until all the arrears of 
interest or of principal, as the case may be, * * * be fully paid.” 
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The appellant, as judicial factor of the Greenock Harbour 
Trust, claimed to be entitled to demand for sugar shipped into 
or unshipped from vessels (foreign) at the port and Harbour of 
Greenock the rate of rs. 3 d. per ton being the maximum rate 
authorised by the Greenock Harbour Act, 1880, This rate was 
fixed by the appellant in opposition to the wishes of the respon- 
dents, the Greenock Harbour Trustees, who insisted that the 
tate should be only :0d. per ton, the rate fixed by the respon 
ilents prior to the appointment of the appellant :— 

Held, that the judicial factor was merely a receiver of the 
tolls and income ofthe undertaking and notits manager, and 
that he had no implied authority to increase or destroy the differ- 
ent sources of revenue. 





Airdrie Magistrates v. Lanark County Council. 
[r910] A.C. 286 (H.L.). 

Stream—Pollution—Rivers Pollution Prevention: Act, 1876 
SS. 3, 4 , 

The Rivers Pollution Prevention Act, 1876, makes it an 
offence under S. 3 to cause or permit any solid or liquid sewage 
matter and under S. 4 to cause or permit any poisonous, noxious 
or polluting liquid proceeding from any factory or manufacturing 
process to fall, flow or be carried into any stream. 


Held, that a water-course which had been covered over; 
channelled and bottomed and was virtually mainly used as a 
drain or sewer, was a “stream” within the meaning of the Act. 





Glasgow Navigation Co. v. Iron Ore Co. 
[1910] A.C. 293 (H.L.). 
Prastice—Dectsion upon hypothetical state of facts—Shtp - 
ping—Charter-Party. 
The House of Lords will not give a decision upon’ a hypo- 
thetical state of facts, which does not represent the real contract 
bet ween the parties. 


Therefore where shipowners sued the charterers for de- 
murrage under a charter-party, which contained a cesser clause 
which would have been a complete answer to the action, and the 
defendants, by agreement between the solicitors of the parties, 
undertook not torely upon this clause, the House of Lords 
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declined to give a judgment in the case and the judgment of the 
Court below in favour of the defendants upon the merits stood. 





Robinson v. Balmain New Ferry Co., Ltd. 
{rg10] A.C. 295 (P.C.} 

Action for False Imprisonment—Contract as to entry on and 
ext from Wharf—Unreasonable conduct of plaintiff. - 

In an action for damages for assault and false imprisonment 
it appeared that the plaintiff had contracted with the defen- 
dants to enter their wharf and stay there till the boat should 
start and then be taken by the boat to the other side. No breach 
of the defendant’s undertaking was alleged, but the plaintiff 
after entry changed his mind and desired to effect an exit from 
their wharf without payment of the prescribed toll for exit, and 
was for a time forcibly prevented. 

Held, that he ought to have been non- suited. The toll 
imposed was reasonable and the defendants were entitled to 
resist a forcible evasion of it. 





Hamilton Gas Co. v. Hamilton Corporation. 
[1910] A. C. 300 (P. C.). 

Gas Company—Purchase by Corporation under Statutory 
powers—Price—Gasworks and plant—whether a going concern 
or works and plant tn situ. 

Under an Act for the establishment of gasworks at Æ, the 
Corporation of were entitled, in the events which happened, 
“í to purchase the gas-works and plant at a price to be deter- 
mined by arbitration.” 

Held, that the price should be the commercial value of the 
- gas works and plant as a going concern, taking all the surround- 
ing circumstances into consideration, not merely the value of the 
gas works and plant 2% sztz. 





f 


Toronto Corporation v. Toronto Railway. 
[r910] A.C. 312 (P. C.). 
Ontario Act 8 Edw. 7, C. 112, S. 1ı— Construction and effect. 
An order in Council in pursuance of the judgment of their 
Lordships in [1907] A. C. 315 ordered that subject to certain 
conditions contained in their agreement it was for the respondents 


4 
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and not the appellants to determine what new lines should be 
laid down on streets within the city of Toronto. 

Thereafter an order was made by the Ontario Railway and 
Municipal Board that the respondents do construct between ten 
and fifteen additional miles of single track, and the company 
selected certain streets for that purpose. Subsequently the 
Court of Appeal for Ontario affirmed a decision of the said 
Board that the company had the right to select :— 

Held, that the judgment in [1907] A. C. 315 was perfectly 
clear and that the order in Council thereon was unaffected by 
Ontario Act, 8 Edw. 7,C. 112, S. 1. 

Per Lord Macnaghten:—The argument on the part of the 
appellants appears to be mainly founded on a short-hand note of 
some extracts from the speeches delivered by Counsel of the 
former case, a line of argument which their Lordships are not 
prepared to follow or disposed to countenance. 





Jones v. North Vancouver Land Improvement Co, 
[r910] A. C. 317 (P. C.). 

Company—Shares—Forfeiture for non-payment of calis— 
Director—Nottce. 

A director of acompany who has been a director from the 
foundation of the company, and has taken an active part in the 
management, and was himself present at a meeting of the direc- 
tors at which a resolution was passed declaring certain shares, 
in which he was beneficially interested, forfeited for non-pay- 
ment of calls, and himself supported such resolution, will not be 
allowed to set up that the directors were illegally appointed, so 
that everything done by them was void ad énttto or that notice of 
his own acts was not legally served upon him. 

Barton v. Lempriere. [1910] A. C. 330 (P. C). 

Law of New South Wales—Conditional purchase of land— 
Reservation of gold to Crown—Title--Crown Lands Alienation 
Aci, 1861, Ss. 13, 14. 

Land held under a “ conditional purchase” was sold “free 
from incumbrances, but subject to the reservations mentioned in 
the schedule, and to the local laws and regulations affecting the 
same.” The schedule mentioned “ gold reserved to the Crown.” 
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Held, that the two branches of the sentence were not intend- 
ed to be mutually exclusive, and that it meant “ subject to the 
reservation of gold, and to the provisions, whether in the nature 
of reservations or not, of the local laws and regulations. 





Scrymgeour Wedderburn v. Earl of Lauderdale. 
[r910] A. C. 342 (H. L). 

Dignity—F urisdicticn—Non-altenabilety of office of Standard 
Bearer of Scotland—Sale of Offices—Prescription—Scots Act 1455, 
C. 44. 

Held, that all heritable offices are not adjudgable, and that 
the office cr dignity, of Hereditary Royal Standard Bearer of 
Scotland, being vested in the appellant’s family by right of blood 
could not be carried by any decree of the Court of Session nor 
adjudged nor be lost to the appellant’s family except under 
circumstances which had not occurred. 

Held therefore, that the respondent the Earl of Lauderdale 
had no right or title to the office or dignity of Hereditary Royal 
Standard Bearer of Scotland. 





Greville v. Parker. [1910] A. C: 335 (P. C.) 


Law of New Zealand—Lease—Breach of covenani—Right 
to renewal of Lease— Specific performance—Property Law Act, 
1908, S: 94 Sub- S. X. 

The New Zealand Property Law Act, 1908, does not enable 
the Court to give relief against failure to perform a condition 
precedent. ‘Therefore where a lease gave the tenant the option 
of a renewal of the lease upon the expiration of the term origi- 
nally granted, upon his performing and fulfilling all the cove- 
nants contained in the lease up tothe expiration of the term, 
and the tenant gave notice of his desire to have a renewal, but 
the Court found that he had committed breaches of the cove- 
nants: , 

Held, that the tenant was not entitled to specific perfor- - 
mance of the agreement to renew Upon making compensation in, 
money for any damages caused by his breaches of covenant. 
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Oratory and the Lawyer.—It is the fashion nowadays with 
many lawyers and journals to cast ridicule upon oratory, not 
merely upon particular specimens but upon oratory as an art, 
and to deprecate its usefulness to the lawyer. Part of this hosti- 
lity can be ascribed to the human disposition to kick the under 
dog. For itcannot be denied that the power of oratory asa 
weapon of popular warfare has greatly decreased within the last 
generation. This has been brought about by a variety of causes. 
First of all, is the increased distribution of the newspaper. The 
daily paper, by its wide dissemination of information of all sorts, 
has rendered the reader less hungry for oratorical discussion, 
and has, at the same time, afforded to him wishing to present any 
matter to the public an audience more numerous than the fame 
of any orator could collect or any human voice reach. Another 
cause is to be found in the absence in our time of any of those 
overshadowing national questions, such as produced Demosthe- 
nes and Cicero in the expiring days of Grecian and Roman 
freedom ; Burke, the Pitts, Fox, Sheridan and Erskine in the 
morning of the modern British Empire; the Adamses, Madison 
and Randolph in the revolutionary, and Webster, Clay, Colhoun 
and Hayne in the antebellum period in our own country. Ora- 
tors are subject to that law which operates alike upon all, and 
will permit nothing to ripen into perfect development until the 
' conditions of the times have created a need for it. Great crises 
are the breeding times for orators, and as we have had none of 
supreme importance since the settlement of the slavery contro- 
versy, the effect is seen in the absence of public speakers of the 
first ability. Closely connected with this cause is a third, which 
is the commercialism of the present day and the consequent 
decay of that high, idealistic responsiveness wherein lies the 
peculiar power of the orator. A great speech is almost as much 
a creation of the audience as of the speaker. A people whose 
every thought is intent upon the accumulation of individual 
wealth are not open either to appeals to lofty sentimerit or to 
the presentation of broad schemes of national or racial ‘policy. 

Though these reasons thay explain the decay of the influs 
ence of the orator, they afford no justification to those who affect 
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to treat the art of oratory with contempt. For though books 
and newspapers be ever so common, the printed page can never 
supply the place of the human speech, aided and enforced by 
gesture and facial expression, and, above all, inspirited by the 
personality of an earnest man who believes in his message, and 
is eager to impart it to his heaters. It is said of Erskine, Henry 
Clay and Sergeant Prentiss, that those who heard them speak 
would turn with impatience from the printed reports of their 
speeches. These reports may have been accurate as verbal 
reports; and yet they were not the speeches, 

But whatever may be said of the utility of oratorical skill to 
the modern preacher or public man, as for the lawyer the multi- 
plication of books and papers can never render it of Jess value to 
him. Newspapers cannot discuss his points of law before the 
Judge, nor argue his questions of fact to the Jury. He must 
conduct his own case quite as much as his brother of past ages. 
Nor has he less opportunity or less incentive than in former times. 
Upon his presentation still depend the dearest rights of those 
who are forced to rely upon his ability and skill in defending 
their lives, liberties and property. And surely these are not of 
less value now than in the past. In the lawyer’s work of assert- 
ing human rights in the ultimate tribunals forensic skill has 
always been accounted a valuable weapon. But with recent 
years it hasbecome fashionable with many lawyers and legal 
journals to ridicule all oratorical attainments as valuable only to 
the bombastic holiday speaker. 

Part,of this disposition is no doubt to be ascribed to a short- 
sighted practicality, which over reaches itself, a philistinism which 
despises all that is excellent or beautiful in art, and can brook no 
thought if it be not expressed in the language of the counting- 
house. 

Another—and perhaps a more commou—cause lies in a loose 
use of the word oratory, due either to carelessness in speech or 
ignorance of the true meaning of the word. Many writers, and 
even some lawyers, seem to think that oratory means only windy 
hdliday and schoolboy speeches, or the high flown peroration, 
often tacked on without logical connection, after the main speech 
is endëd. ‘To them the word is synonymous “with itrelevancy 
and extravagance. “Only fecenty a judge of the Supreme 
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Court of New York was quoted as advising a law class to“eschew 
eloquence and stick to the facts.” Asif oratory and eloquence 
were something different from the facts with which they had 
nothing to do! 

“Oratory,” says Quintilian (15, Inst., 38), “is the art of 
speaking well.” Prof. Webster defines itas ‘The art of an 
orator, the art of public speaking in an eloquent or effective 
manner ; the exercise of rhetorical skill in oral discourse ; eloqu- 
ence.” And when we examine the speeches of famous advo- 
cates we find that they produced their effects not by wander- 
ing from the facts but by marshalling and correlating them. 
Cicero in the Orations against Verres brings forward instance . 
after instance of the depredations of the Governor of Sicily. 
Erskine did not procure the acquittal of Lord George Gordon, 
Horne Tooke cr Thomas Hardy, by appeals tothe Jury to dis- 
regard the facts, but by using the facts to demonstrate that the l 
accused were not guilty, Take also the celebrated defence of 
Judge Wilkinson by Sergeant Prentiss. With marvellous skill 
he passes in review the facts, thereby establishing the innocence 
of his client. 

Burke and Sheridan, one the most splendid, the other the 
most fervid of orators, in their speeches against Hastings, de- 
nounce him in the most bitter terms,but always upon the evidence 
before the Court. They do not, it is true, confine themselves to 
amere recapitulation of the testimony. Ifanadvocate did so 
there would be no use iu wasting time to hear him, for the triers 
could depend upon their own recollection, or in the case of a Jury 
they would have the assistance of the Judge’s charge. Buta 
bare recital of the testimony favourable to his cause does not 
comprehend the duty of the advocate. He must go further and 
explain the relation of the circumstances of the case to each 
other, as well as their relation to extraneous facts. He must 
examine every bit of testimony, and point out its significance 
in the light of the whole case. The facts in his case are not 
things by themselves, unrelated to other facts of life. His case 
is not isolated in the world of experience. And before a just and 
proper judgment can be reached, his cause must be weighed 
according to standards of conduct in general. To thus correlate . 
the facts of a case, and explain their meaning in relation to. one 


BR 
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another, and to human experience in general—to do this well, 
is oratory. And the lawyer whocan do this will not, in the 
argument of questions feel at loss if he cannot find an exact pre- 
cedent. He will study the principles of the law in order to as- 
certain its aim.Then he will examine the principles ofphilosophy, 
of sociology, of political economy, to find whether a given deci- 
sion would accomplish the end which the law has set for itself. 
And when he states a proposition he will not be forced to base 
it upon his bare assertion, but can establish it by reasoning and 
enforce and illustrate it with the facts of history and literature, 


Erskine became Lord Chancellor of England; yet his fame 
rests upon his successful, assertion of individual liberty in the 
State Trials. And as he was defending rights under the 
English constitution he discussed freely its history and its prin - 
ciples. Nor did he refrain from discussing questions of policy. 
Nor were these excursions irrelevant or merely idealistic. 
To his speech in support of a new trial for the Dean 
of St. Asaph it isreported that “old black letter lawyers and 
polished statesmen alike listened with delight.” And the prin- 
ciples he asserted soon found their way into the laws of England, 
His theory of the rights of the jury in libel cases was adopted 
by Act of Parliament, and to him, more than to any other man, is 
due the honor of having for ever givən the death-blow to con- 
structive treasons. No mean achievement this for any man. The 
need for such lawyers has not passed, and never will pass under 
a free government. Ourown country is especially fruitful of 
legal questions which are also largely economic and sociological. 
These questions canvot be settled by newspapers and pamph- 
lets. They must be argued out in the Courts, and in arguing 
them, twice armed is he who, in addition to a knowledge of the 
law, possesses “the art of speaking well."—Zhe Green Bag. 


r * 
* 


The Late Chief Fustice Fuller.—Chief Justice Fuller, of the 
United States Supreme Court, died at Bar Harbour, Maine, on 
July 4. Melville Weston Fuller, who was born in Augusta, Maine, 
in 1833, entered the legal profession as soon as he had graduated 
at Bowdoin College. . For thirty three years he practised in Chi- 
cago, gradually making his way to the topof his profession. He 
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took an active part in both State and Federal politics. In 1888— 
eight years after retiring from the political world—he was no- ` 
minated by President Cleveland to be Chief Justice of the Uni- 
ted States, in succession to Mr. Morrison R. Waite. When, on 
July 30, 1888, his nomination was confirmed by the Senate, he > 
was, with one exception, the youngest member of the Supreme. 
Court, over which he was to preside for twenty-two years. In 
the line of eminent-Judges who have presided over the Supreme 
Court of the United States (says the Zzmes), Chief Justice Fuller 
will perhaps hardly stand very high. He was not the peer of 
Marshall or Taney, or even Chase, and his judgments sometimes 
compared unfavourably in point of learning and acuteness with 
those of certain of the puisne members of his Court. Lawyers 
esteemed more a discussion of legal principles by, say, Mr. 
Justice Brewer or Mr. Justice Holmes than by Chief Justice 
Fuller * * All the same, withcut much brilliancy of parts and de- 
void of some of the gifts going to make a’very great lawyer, he 
commanded universal respect, and maintained the best tradi- 
tions of his office. Ii will be difficult to find a successor likely 
to be more tactful and to commit fewer mistakes.—The Law 
Fournal. i ; 
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LEGAL PROCEEDINGS BY OR AGAINST MANAGING 
MEMBERS OF HINDU FAMILIES. 





The question as to how far legal proceedings by or against 
managing members of Hindu families are binding against the 
other members is by no means an easy one, but it will be our 
endeavour in the course of this article to indicate briefly what we 
conceive is the result of judicial decisions ou this subject. 

As has been pointed out by the Privy Council in NManzom? 
Babuasin v. Mudun Mohun? care ought to be taken to distin- 
guish this question from the question as to how far the entirety 
of the family property is liable to be sold in execution of decrees 
against the managing member alone. The failure to keep 
apart the two questions has been a fruitful source of confusion. 
However, it must now taken to be settled law that, whether 
the manager is sued in his representative capacity or not, if the 
debt is of a nature to support the sale of the entire family pro- 
perty the entire family property can be sold in execution of the 
decree against him on the footing of such debt—Manakat Velama 
v. Ibrahim Lebe?; Nunna Brahmayya v. Chidaraboyina?; ` 
Sakharam y. Devji*; K unj Behari Laly. Kandh Prashad Narain 
Singh.” A 

Thus argue their Lordships in the leading case :—If the 
debt was ofa nature to support the sale of the entirety, the 
manager might have legally sold it without suit; if he 
could do so, equally could the creditors do so either by 
suit, z. é, when the claim is upon a mortgage, or in execution 
when the decree is a money decree—Nanom? Babuastin w. Madun 











1. (1885) I.L.K. 13 C. 21 (35): 13 LA.17. 2 (1903) LL.B. 27 M. 375. 
3. (1903) LL.B. 26 M. 214, 4. (1898) LL.R. 23 B. 872 
, 5. (1907) 6 O.L.J. 362. 
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Mohun*. In other words, to use the language of Sir FV. 
` Bhashyam Atyangar J. in Nunna Brahmayya v: Chidaraboyina?; 
the Court executes the power vested in the father or the manager 
for the benefit of the creditor. This, it will be observed, is but an 
application of the equitable doctrine of the creditor’s subrogation 
to the debtor’s right of indemnity. But as the creditor is given 
this additional benefit, in the words of Fessel M. R.in In re 
Fohnson: Shearman v. Robinson? “ only to remedy the injustice of 
the cestut-que-trust walking off with the assets which have been 
earned by the use of the property of the creditor, where the 
cestut-que-trust does not derive any benefit from the loan there 
is no injustice as beetween him and the creditor, and there is no 
reason for the Court interfering at the instance of the creditor 
to give him a larger right than he bargained for.” To put it 
in other words, the circumstances must be such that a duty is 
cast upon the family to indemnify itsmanager. The creditor would 
have noright of resort to the family estate if either because the loan 
was not justified by necessity or because the manager has wrong- 
ed the family as for instance where lie misappropriates the family 
funds or by fraudulent mismanagement occasions the necessity, the 
manager cannot claim,indemnity from the family estate. However 
owing to the peculiar position of the manager, when the debt is 
for a purpose binding on the family, the circumstances under 
which he cannot claim indemnity are really few; misappropria- 
tion, fraud or exclusion of the other members being the only 
cases of that kind. Mere inquiry, ever so reasonable, as to 
the existence of uecessity, will not entitle the creditor to execute 
a decree against the manager when he has failed to sue the 
family, making it a ground of relief against the family. In 
this connection Nagender v. Sremuttee* (as interpretedin Fugul 
Kishorev.F otendro Mohun Tagore® and Baîgun v. Brij Bhookun$ 
seem to bein point. Inthe former case the widow allowed the 
Government revenue which she was bound to pay out of the cur- 
rent income to fall in arrear and the mortgagor who paid it up in 
order to save the estate, instead of suing the widow in her re- 
presentative capacity sued her personally, charging her with an 





1. (1885) LL.B. 13 C. (21): 13 LA. 17. 2. (1903) LL.B. 26 M. 214. 
3. (1830) 15 Ch. D. 548 at 556. 4, (1867) 11 M. LA. 241, 
5. (1884) 11 LA, 66, 6, (1876) 2 LA, 275, 
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intention to defraud. In the latter, the decree was a personal 
decree against the widow for arrears of maintenance which 
were in thefirst instance payable outof the current income, 
though the maintenance holder had also a charge on the estate 
In other words, in both casesas between the widow and the 
estate, the widow was the party liable. Under these circumstances 
their Lordships held that though the mortgagee in the one case 
and the charge-holder in the other, could have, in the first in- 
stance, if they so chose, proceeded against the estate, having 
elected to proceed against the widow personally they could not 
any longer proceed against the estate—obviously on the ground 
that the widowunder whom they claimed had no right of 
resort to the estate. Ifit were on the ground that the other 
members were represented by the manager that the decree 
against him is executable against the family property, it would 
not have been, as pointed out in Lala Suraj Prosad v. Golab- 
chand?, open to the other members to go behind the decree and 
show that the debt forming the basis of the decree did not as a 
matter of fact exist. Again as the right to proceed against, the 
family property is based upon the power in the managing mem- 
ber to sell the family property, when that power ceases 
as when a partition takes place in the family (Arishnasamtv. 
Ramasamt?) or where the managing member dies (Veerappa 
© y, Ramasami*) or when an attachment is effected on the 
share of any other member (Subraya v Nagappa*) it has 
been said that the power of the Court to proceed 
against the family property also ceases, and that the creditor is, 
after that, without any remedy. On the other hand it may be 
contended that even after the death of the individual member, 
` on the.analogy of suits by the creditor to work out the trustee’s 
tight of indemnity, it is open to work out his rights against the 
family. The creditor may have this right also when there has 
been a partition and no provision ismade for the meeting of the 
manager’s liability under the decree. Under the new Code of 
Civil Procedure, if not also before, it may also be that when the 
managing member is sued as stich, the decree, if for money, may 
be executed after the death of the manager in the same manner 
and to the same extent as it could have been if he were alive. 


1. (lgot) LL.B, 28 C. 517. 2, (1899) I.L.R. 22 M 51% 
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The difference in effect from looking at the question from 
the different standpoints is well brought out in the case in 
Muthuraman v. Ettappasami > where it was held that while the 
father was bound by a sale in contravention of S. 99 of the Transfer 
of Property Act, he not having applied to set it aside under 
S.244, C.P.C., the son was not. As the statute prohibited the sale 
the Courts action was ultra vires and could not bind the son. 
The father having been a party to the suit was confined to his 
remedies in execution, and if he failed to avail himself of 
them, he was barred, but such considerations did not apply to 
the son. The same course of reasoning must lead to 
the conclusion that a sale in pursuance of an attach- 
ment prohibited under S, 266 may, if not objected to 
in time, bind the father and yet not bind the son. As regards 
material irregularities vitiating the sale, the son has an 
election of remedies either to apply under S. 311 or to bring a 
suit to set aside the sale within a year under Art. 12 of the 
Limitation Act. Unlike private sales by the father which may be 
set aside on the mere ground that the sale is for a gross under- 
value (cf. Raja Hurronath v. Rundhir?) proper price or no proper 
price, Court-sales would stand good, if there is no irregularity 
in the conduct of the sale. But that is not because the father 
represents the son but because it is a pecularity of Court-s ales; 
due to the respect for the position of Courts. 


The difference in the two standpoints is also illustrated by 
the numerous cases on the effect of S. 85 of the Transfer of Pro- 
perty Act on Court-salesin mortgage suits. The High Courts of 
Allahabad and Calcutta (Bhawani v. Kallu’; Lala Suraj Prosad 
v. Golab Singh*) hold that the effect of this section is to leave 
the interest of the members of the family not made parties un- 
affected inasmuch as the managing member does not in law 
represent the other members of the family. 


In the light of the above remarks it must be fairly easy to 
reconcile the various decisions on the topic though it must be 
confessed that the two standpoints have not been kept distinct 
even after the case in Nanomt Babuastn v. Madun Mi ohun*—gee 

4, (1899) LL.R. 22 M 372, 2 (1891) 181, Al. 


a. ce) 1. L. R. 17 A, 537.. - (1901) LLR. 28 C. 617, 
- 6 (1885) LIB, ‘he À 17. 
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Dwarakanath Chowdhry v. Bungsht Chundra Sahat; Baldeo v. 
Mobarak ?. So far as the early Privy Council decisions on exe- 
cution sales go, there is this additional circumstance to be borne 
in mind, vzz. that under the Civil Procedure Code of 1859, what 
used to be sold in execution was only “the right, title and 
interest of the judgment-debtor.” To pass anything more, 
either the judgment-debtor must have been sued in his represen- 
tative capacity or the intention must have been signified some- ` 
how to execute the power vested in the judgment debtor. If the 
manager was not sued in his representative capacity, if there was 
also no evidence to show that what was really intended to be 
sold was the interest of the family, it did not matter in the least 
what the nature of the debt was; the sale could convey only the 
right, title and interest of the judgment-debtor—Deendyal v. 
Fugdeep Narain? ; Hurdeo Narain v. Pundit Ruder Mitter*; 
Sembunath v. Golab *; Pettacht v. Sangili ®&. It was these 
exigencies of the processual law that called into existence the 
doctrine of qualified representation that figures so largely in 
the earlier volumes of the Indian Law Reports: the represen- 
tation that is not so complete as to make the decision binding 
but sufficiently effective to pass in execution of the decree the 
entire interest of the family—J¢tzachan v. Vellappan” ; Lala 
Suraj Prosad v. Golab Singh®, It need hardly be said that 
this qualified representation is nothing more thax a declaration 
of intention to insist npon working out the right of indemnity 
possessed by the debtor, and apart ‚from the advantages given 
by processual law, such decrees stand on exactly the same footing 
as decrees against the manager personally. (See the Full Bench 
case in L/tzachan v. Velappan’). 


There is a consequence that flows from the doctrine of 
creditor’s subrogation to the debtor’s indemnity which might be 
confounded with ves judicata. It is elementary law that the 
agent is entitled to be indemnified against the consequence of 
all acts within the scope of his authority and properly done by 
him—Halsbury, Vol. i, p..197 : C.A. S, 201. When therefore the 
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managing member is sued in respect of a debt properly incurred 

by him for the family and a decree is passed against him in 

respect of such debt, he would clearly be entitled to sell the 

family property for the whole decree amount, irrespective of the 

question whether the amount was really cue at the time or 
not. The decree is binding as between the manager and the 

family on a principle analogous to that by which the principal 

is held bound by conclusions in a suit against the surety when’ 
the surety gives notice of the action to the principal and asks him 

to defend it, or the vendeeis held bound byadecree against the 

vendor, when the vendor gives notice to the vendee to defend the 

title. Once it is granted that as between the manager and the 

family a decree is binding, it follows that the decree is equally 

binding as between the creditor who claims under the manager 

and the family. This is not ves judicata but the result is. not 

different. But to attract this consequence, the debt inits inception 

must be admitted or found to have been properly incurred for 

the family and the question must be only one as to the extent 

of the discharge or as to the extent of liability under the original 

contract on its construction. 


The doctrine of bona fide inquity may also give a sort of 
quast-conclusive effect to judgments against the managing 
member. When, for instance, a suit is brought for the recovery 
of a debt incurred by the previous manager or to enforce an 
obligation in respect of the family property not due to any de- 
fault of the manager, and a decree is passed after a bona fide 
contest on the part of the manager, whether he is sued as 
such or not, a purchaser in execution of the decree so got would 
be protected. Surely the purchaser should be excused if he relies 
upon an adjudication by a Court in the presence of parties most 
interested in contesting it—Deendyal v, Fugdeep Narain’. 

We ought also to distinguish cases which proceed upon the 
principle of estoppel, authorisation or ratification. As it is 
put in BLACK on Fudgwents, Vol. ii, Ss. 523, 524: “When a person 
is so identified in interest with one of the parties that he might 
have been a patty himself and might have participated in the 
conduct of the proceedings, when as a matter of fact, though not 
on the record, he has taken a direct interest in the institution 
EES ede a RR 0 A ed inp tee et L 
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and progress of the suit, has actually controlled the proceedings 
* # he may be estopped by judgment as the party on record.” 
These observations have been cited with approval by Mookerzee J, 
in Lilabate Misrain v. Bishun Chobey?. The principle has in 
effect been applied in Shangara v. Krishnan® where a decree 
against a benamidar is held binding against the real owner. It 
is on this principle that the decision in Aungan Chetty v. Stdda 
Pillat 3 substantially proceeds. Similarly there is no reason why 
the other members should not be bound when they expressly au- 
thorise the managing member to sue or defend on their behalf or 
when the managing member expressly or impliedly sues or defends 
on behalf of the family and the other members subsequently ratify 
the act of the manager. When the decisions in Shangara v. Krish- 
nan?; Kunjan Chetty v. Sidda Pillai? ; Alagamuthu vw, Kolen- 
davelu*, and Narayan Gop v. Pandurang’ speak of acquiescence, 
they, as a matter of fact, are referring to one of these principles. 
Under certain circumstances, aquiescence may be evidence of 
authorisation, in others of ratification; in others again it may be 
the foundation of an estoppel. When the manager purports to 
act on behalf of the family and the other members do not inter- 
fere though with full knowledge, in most cases Courts would he 
justified in drawing the inference of previous authorisation or 
subsequent ratification. Cirenmstances such as these do raise 
a duty on the part of the other members to speak if they do not 
approve of the doings of the manager, and if they maintain silence, 
third parties acting on the faith of the manager’s representation 
are entitled to plead that the other members are estopped from 
re-agitating the questions once already decided. However, 
under the law there can be no valid ratification when the per- 
son whose act is ratified does not in the first instance purport to 
act on behalf of the person ratifying, and this principle has been 
applied to acts by managers. Consequently. there can be no gues- 
. tion of ratification when the»manager does not sue or is not sued 
as such, and it is not gatherable from the record that he is acting 
on behalf of the family—see SA2shan Pattar ».Viraraghava Pattar®. 
Again, when the property stands in the name of one of the 
members of the family, the more so if he is a junior member or 
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when a contract is entered into with One of the members of the 
family (in all cases where it is a promissory note taken in the 
name of one of the members of the family) either on the principle 
that undisclosed principals are bound by adjudications against the 
agent or on the principle that he who would take the-profit must 
bear the burden, decrees against such members would pe bind- 
ing against the family—Adatkkalam v. Marimuthu*; Rama- 
nujacharry v. Srinivasa Chary*. In view of the decision in 
Seshan Pattar v. Viraraghava Pattar? this rule may have to be 
subjected to this qualification, vzz., that the contract must not 
‘have been entered into on behalf of the family to the knowledge 
of the other party, as for instance when the contract is in rene- 
wal of an earlier admittedly family contract. l 


Having cleared the ground so far, we shall ‘next proceed to 
consider how far proceedings by or against the managing mem- 
bers alone are binding against the other members, apart from 
any authorisation or ratification. 


It may be well perhaps in this matter to distinguish some 
cases which have been on all hands treated as exceptional, vzz., 
suits for partition and maintenance. Owing to the peculiar 
position of the father in the one case and the nature of the claim 
in the other, it has been held that a decree against the father in 
the one case and the managing member in the other, is binding 
against the other members—Narakka v. Narayana* ; Subbanna 
Bhatta v. Subbanna Bhatta $ ; Muthia v. Virammal® ; Minakshi 
v. Chinnappa’ . 


Cases of death of the father pending suit or execution, 
also seem to stand on a different footing from initiation of suits 
or proceedings. In these cases, the other members would be 
bound even though the managing member alone is brought on 
record as representative. But that would be so even if the 
member that is brought on record is only a junior member, pro- 
vided he has assets out of which the decree is to be satisfied— 
Khivrajmal v. Daim’. 


1. (1899) LLR. 22 M. 326, 2. (1899) 9 M.L.J. 103. 

3. (1909) LLR. 32 M. 284. , 4. (1888) L.R. 6 M. 331. 
5. (1907) LL.R. 30 M. 324. 6. (1887) L-R. 10 M, 283. 
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It is also clear that in order that a decree against the 
managing member may be binding, the family should have been 
“efficiently ” (Padmakar Vinayak v. Mahadeo; Shiddappa v. 

_ Venkaji?) or “effectively” (Narakka v. Narayana?) representede 
_ The manager cannot be said to have effectively represented the 
other members when he has not raised an appropriate defence— 
Appa Roo v. Venkatadrd*. As their Lordships say in the analo- 
gous case of shebaits (Prasunno Kumart v. Golabchand®) : “Before 
applying the principle of es judzcata, the Courts should take 
care to be satisfied that the decrees relied on are untainted by 
fraud or collusion and that the necessary and proper issues are. 
raised, tried and decided in the suits which led to them” or as 
laid down in the Shivaganga case: “There should have been 
a fair trial of the right in the suit.” When a suit is dismissed for 
default or is decided exparte owing to the negligence of the manager 
there can be no question of efficient representation and the other 
_ members would not be bound—Brammoye Dassee v. Brojonath’. 
[But see Szbbammal v. Arudatyammal® and Lakshimenarayana 
v. Venkayya>.—Ep.| When, for instance, the managing member, 
instead of utilising the means at his disposal, credulously trusts 
to the oath of the opposing defendant, the decree so obtained is 
not binding against the other-members—Zhenju v. Chimmu?®. 

On the authorities it'seems also to be clear that the other mem- 
bers would not be bound unless the managing member purports to 
act on behalf of the family— Sunder Lal v. Chhtlay Lal! ; Vasu- 
devan v. Shankaran*?; Ramnarain v., Bisheshar Prosed!3; Muham- 
mad Hussainv. Dip Chand**. Whether he has done so is a question 
of fact depending upon the circumstances of each.case—Afpa Rav 
v. Venkatadrt*. The mere fact that it isa matter in which the 
other members of the family are also interested will not do— 
Muthia v. Virammal 15. 

But if the father is the manager and the question in issue 
is one which equally affects him and the other members of the 
family, and if the suitis properly defended, the adjudication 
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will bind all persons interested along with the father, for the 
reason that in that case, it must be presumed that the father 
represents the interests of all—Kusnjan Chetty v. Stdda Pillac* 
citing Fogendro Deb Roy Kut v. Furindro Deb Roy Kut?. | 
In other words the subject-matter of the suit might in 
itself justify the inference that the suit was in a represen- 
tative capacity. In determining this question of represen- 
tative capacity the fact that the manager is the plaintiff or the 
defendant might be also of some significance. For instance 
where the manager sues in ejectment, asserting the common title 
of the family, there could be no question but that the suit is 
brought in his representative capacity ; on the other hand, if 
the manager is sued in trespass the suit may or may not be a 
suit brought against him in his representative capacity ; and 
accordingly, unless there are indications to show in the plaint 
that he has been sued as representing the family there could 
be no question of the family being bound—Rammnarain v. 
Bisheshar Basta *—though it might be he sets up a family 
title as justification for his acts. The fact that he defends 
on behalf of the family or pleads a family title cannot by itself 
make the suit against him one in his representative capacity. 

This leads us on to the question as to whether suits can be 
brought at all by or against the manageras such. On this 
point it must be confessed there isa considerable amount of 
conflict and our conclusions can be stated only tentatively and 
not with any amount of, confidence. 


Referring to the state of law in 1856, West J. says that the 
managing member used to represent the common interests of 
the family just as much as in other transactions,and proceeds to 
express the opinion that all that the new Procedure requires is 
an express statement that he sues or is sued as such. Gan Sav- 
ant v. Narayan* Mr. MAYNE p. 381 (7th Edn.) seems to be of 
opinion that this is.still the law. This view, has, however, been 
judicially declared to have been a concession to inexperience in 
pleading before the establishment of regular tribunals and to 
have no justification under theCode of Civil Procedure though 
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there are dicta to the contrary Arunachala v. Vythialinga’; 
Mutha v. Virammal® ; Ramnarain v. Bisheshar Basir? ; and Ra- 
mayya v. Venkataratnam*. ‘The observations in Kanna Pisharodt 
v. Pisharodi Somayajipad® of Turner C.J. and Kindersley J., 
that ‘unless by a special provision of the law co-owners are per- 
mitted to sue through some or one of their members, all co- 
owners must join in a suit as to their joint property. Co-ownesr 
may agree that their property shall be managed and legal pro- 
ceedings taken by some or one of their members, but they 
cannot invest such person or persons with competency to sue 
in his ownname on theirt behalf or if sued to represent them” 
have been held to govern the case of managers— A lagappa t hetty 
v. Velitappa Chetty’. It has even been held that “if from any 
cause, such as lapse of time, the other members cannot be 
joined as plaintiffs the whole suit must fail”—Skamrathi Singh 
v. Kishan Prasad”. In this view, however, the case in Sham- 
rathi Singh v. Kishan Prasad” is alone and is in apparent 
conflict with Ramayya v. Venkataratnam * where it was held 
that when a suit is brought by the managing member as such, 
the défect of non-joinder is only a formal defect and the suit is 
not liable to be dismissed merely because when the other mem- 
bers are made parties, the suit is barred. A similar view has been 
‘taken in Thakurmant Singh v. Dat Ram®, and Pateshrt Pratap 
Narain v. Rudranarain® also is to the same effect. The decision 
in Shamratht Singh v. Kishan Prasad? may be justified perhaps 
on the ground that there the members of the family had consti- 
tuted themselves into a partnership and as such all the rules 
of ordinary partnership applied to them—Kaltdas v. Nathu?’ ; 
Boydona Bag v. Girish Chunder **, This, perhaps, is also the 
justification for the decision in Alagappa Chetty v. Velliappa 
Chetty’. It may be observed, by the way, that Sir T. Muthu- 
samy Atyar J. was a party to the decision in Remayya v. Venka- 
taratnam *, as well as the decision in dlagappa Chelty v. 
Velliappa Chetty °. The decision in Seshan Pattar v. Viraragava 
Pattar? is not inconsistent with the view in Ramapyav. Ven- 
katarainam *,as is apparent from the anxiety of the learned 
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Judges to state that the suit was not brought by the managing 
member as such. A similar conclusion seems also to be involved 
in the view of the Courts that non-joinder is a defect that is 
cured by the objection not being taken in time—Paramastva v. 
Krishna*. As was pointed out in Dursun Singh v. Durbijoy 
Stngh?, itis impossible to see-how an objection to the right of 
suit can be cured by the defect not being, pointed out in time. The 
truth of it is, as observed by Sir Lawrence Fenkins C.J., in Guru- 
, vayya V. Dattatraya Anant *, that the right of the managing 
member to sue alone (that was the case of the manager suing) 
is not altogether excluded. Only, the defendants are entitled, for 
their own protection, to have the other” members made parties. 
If, however, the suit proceeds without objection and a decision 
is given, the decree would bind the other members, provided, 
ofcourse, the suit is efficiently prosecuted, That a repre- 
sentation, though incomplete in strict law, may yet be suffi- 
cient has been laid down in more cases than one unconnected 
with Hindu joint family—see Ahirajmal v. Datm* as inter- 
preted in Ramasamt v. Oppilamant® ; Sundindra v. Budan® ; 
Hari Saran v. Bhubaneshewart” ; Kadir v, Muthukrishna è. 
The latest instanceof it is found in Rafa Ranjit Sinha v. Basant 
Kumar Ghosh? where a decree against a person left in 
possession of the trust estate by the Shebait was held binding 
against the trust. The view that once prevailed that, outside 
S. go and the case of trustees, executors aud administrators, no 
representative suit is contemplated by the Code of Civil Pro- 
cedure, can no longer be sustained as accurate— Vasudeva v. 
Sankaran 1; Chiruvoluv. Chiruvolu ++. : 


The words of caution uttered by the late Muthusamy Adyar J. 
in Thenju v. Chtmmu*? as regards the binding nature of decrees 
in suits against Karnavans, seem to be applicable to the case of 
managers. He observes: ‘The decided cases do not seem to be 
uniform. They suggest two propositions: (i) a judgment is only 
binding ter partes ; the judgment obtained against Karnavans is 
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in no case binding against the Anandravans. (ii) The Karnavati is 
the head of the family and the judgment against him binds the 
Anandravans unless he was guilty of fraud or collusion. 
Neither proposition is free from doubt. The Earnavan's 
position and power as the recognised head of the family is 
ignored in the first while the qualified nature of his power is not 
recognised in the second.” The learned Judge proceeds to observe 
thatit is only when there is efficient representation that the others | 
would be bound. It cannot be broadly laid down with respect to 
the Manager as it has been with respect to the Karnavan that 
when beis sued in his representative capacity and honestly 
defends the suit the judgment is binding against the other 
members. The defence must not only be honest but also 
efficient. Unlike the Karnavan the Manager does not, in strict 
law, represent the family, but having regard to his position 
in the family, when in fact he efficiently represents the family, 
the law protects the opponent boa-fide litigating against him 
by precluding the other members of the family, of whose exis- 
tence even he was possibly unaware, from raising the same 
questions again. Some such must be the right view, or 
there is no means of explaining the assumption made in a 
long series of cases [vide Fogendra Deb v. funindro Deb *; 
Ramnarain y Bisheshur Basia*, Wokammad Hussain ve Dip- 
chand; Choudhry Ahmad. Seth Raghular4; Mutthav. Vir- 
mamal ", Veevappa v. Ramasmamc®, Appa Rao w. Vankatadrs"; 
Kunjan Chetti v, Sidda Pitlat*; Narayan v. Pandurang,’ | vt2, 
that a decree against the managing member as such is bind- 
ing against the other members. The proposition laid down 
above as to the bindizg nature of the decree against the 
managing member is subject to this qualification, oz., that the 
suit must be upon a cause of action which is admittedly a family 
cause of action. When the suit isfor the recovery of a debt 
incurred by the managing member (Shrinath Das v. Hart 
Pada Mitter?*) or when the suit is based upon a default by the 
managing member (Appa Rao v. Venkatadrz7) it cannot be 
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said that the interests of the family and the manager are the 
same, and on general principles governing representative suits 
the managing member is disqualified to represent the family and 
any adjudication against him will not bind the other members. _ 


On 


One question alone remains for consideration, v2z., as tohow 
far compromise decrees in favour of or against managing members 
are binding against the other members. That they can avail 
themselves of such decrees goes without saying and needs 
no consideration. It is a well-established principle that com- - 
promise decrees in representative suits under S. 30 do not 
operate as ves judicata against the parties represented— Fen- 
kins v. Robértson?. Their validity would, therefore depend 
entirely upon considerations ‘on which the validity of compro- 
mises without the further sanction of the Court depends. 

B. SITARAMA RAO, B.A., B.L. 


NOTES OF INDIAN CASES. 

Juddab Gobindh Singh v. Hyath Bhundulaka,— 
LL.R. 37 C. 171.—The decision in this case rests upon the prin- 
ciple that S. 562 of the old Code corresponding to O. 41, R. 23, 
must be taken as subject to the other provisions of the old Code 
suchas Ss. 27, 32. Where oan appellate Court makes an order 
under these sections and it is necessary to send the case back to 
the Court of First Instance it will have jurisdiction to do so and 
S. 564 will not operate as a bar to the exercise of that power. 
Besides .the Allahabad case referred to, reference may be made to 
the Full Bench decision of the Madras High Court in Krishna 
Atyar v, Kuppen Ayyengar?. 

Nimdi Chand Addya v. Golam Hossein.—]. L. R. 
37 C. 179.—We are extremely doubtful as to the propriety of 
the decision in this case that a permission of the Cadi subse- 
quently obtained to an alienation of wakf property by a Mutwali 
renders the alienation valid. We do not think the texts relied 
upon by the Division Bench in this case support their view. The 
learned Judges rely upon texts Nos. 8 and 9. Text No. 8 
gives as a condition precedent for the validity of the alienation 
by a Mutwali that the permission of the Cadi should be obtained, 
It also states that if the Cadi happens to be ata distance the 


1. (1875) L Se. Ap, 117. _ 2. (1906) L.R, 30 M. 64, 
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Mutwali may borrow on his authority. That does not justify 
the proposition that the subsequent consent of the Cadi validates 
the alienation. The text runs thus: “ When it is indispensable to 
borrow, it is permitted with the sanction of the Cadi, if he does 
not happen to be at a distance from him (that is the M: utwalt), 
because the Cadi has general powers with respect to what is 
beneficial for the Muslims.” From this it does not follow that 
if the Cadi is at a distance an alienation may be made without 
the sanction of the Cadi or the sanction of the Cadi subsequent- 
ly obtained renders it valid. Anyhow these texts do not justify 
the view that where the alienee brings a suit the Court’s finding 
that the transaction is necessary is a sufficient sanction when 
immediately after the transaction no sanction is applied for and 
obtained from the Court. 


Lakhi Narayan Ghose v. The Emperor.—I. L. R. 
37 C. 221—We think that the doubt thrown by Mr. Justice 
Carnduff on the correctness ot the decision in Thakur Pershad 
Singhv.The Emperor?-is well founded and it is adding to the Cri- 
miual Procedure Code to say that a person who is both an agent 
to the Court of Wards and a Magistrate is not entitled to take 
cognizance of an offence merely because information has come to 
him as Manager or Agent of the Court of Wards. S. 190 (1), Cl. 
(A, of the Cr. P. C. entitles a Magistrate to take cognizance of 
an offence upon his own knowledge or suspicion. As the learned 
Judge points out there is really no hardship as, under S. r91, the 
Magistrate taking cognizance of the case is bound to inform 
the accused that he is entitled to be tried by another Magistrate; 
and if the accused insists the trial must be by some other 
Magistrate. 


Inder Rai v. Brown.—I.L.R. 37 C. 236.—The remark 
of the learned Judges in this case that S. 256 of the Cr. P. C., 
does not say at what particular time the accused is to be 
asked by the Magistrate the question whether he wishes to 
cross-examine the prosecution witnesses and up.to what time 
he has this right must be taken along with the facts of the 
case. The learned Judges should not be understood as holding 
‘that the accused has this right even after the remaining prosecu- 
tion witnesses (¢.¢., the witnesses remaining to be examined after 

1, (1906)-10 C,W.N. 775. 
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the charge is read and explained to the accused and not examined 
before) are called and examined cross-examined and re-examined, 
and the accused enters upon his-defence. The section states that 
if the accused wishes any of the prosecution witnesses to be cross-. 
examined such witnesses shall be recalled and discharged after 
cross-examination.and re-examination. It is only after this that 
the evidence of any remaining witness for the prosecution shall 
be taken: After their cross-examination and re-examination 
they shall be discharged. Finally and after this the accused may 
be called upon to enter upon his defence and produce his evi- 
dence. Hence after the accused.claims to be tried on a charge being 
framed against him there are three stages :—/urst/y, the recalling 
of witnesses for prosecution for the purpose of ctoss-exami- 
nation and re-examination (z. e- such of them as are named 
by the accused) ; secondly, the examination, cross-examination 
and re-examination of other witnesses for the prosecution not 
called before; and /as¢/y, the examination, cross-examination and 
re-examination of defence witnesses. The recalling of witnesses 
for the prosecution for cross-examination and re-examination must 
be before the second stage mentioned above and at any rate before 
the ¿hird stage when the accused enters upon his defence. Hence 
upon being asked whether he requires any of the prosecution 
witnesses to be’ recalled andif he makes no answer and other 
prosecution witnesses ace examined, cross-examined and re- 
examined, or the witnesses for the defence are called,the accused 
must be taken to have waived any right which he had to recall 
them. At any rate he will not be allowed to exercise that right 
as a matter of course. 


Jadu Nandan Singh v. Emperor.—I.L.R. 37 C. 250.— ` 
We would invite the attention of all Magistrates and Judges to 
the remarks of their Lordships at pages 257 and 258 of this report 
where they enunciate the principles which should guide Courts 
in taking action under Ss. 195 or 476 of the Cr.P.C. “No sanction 
should be granted unless there isa reasonable probability of 
conviction. It would be an abuse of the powers vested in a Court 
of Justice if sanction were given or upheld on the principle 
that, though the conviction of the party complained against is a 
mere possibility, it is desirable that the matter should be thresh- 
ed out, so that it may be decided whether or not an offence has 
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been committed’ * + * Great care and caution are required 
. before the criminal law is set in motion and there must be a 
reasonable foundation for the charge in respect of which pro- 
secutionis sanctioned or directed.” Itis the fashion with many 
Magistrates and Judges, including some High Court Judges to 
grant sanction readily or not to disturb an order granting sanc- 
tion on the ground that it is as well to ask the accused 
to clear his character. The mischief accruing to the accused and 
the vexation aħd annoyances to which he will be subjected are 
matters of common knowledge. As stated by the learned Judge 
it isan abuse of the powers vested in a Court of Justice to grant 
sanction apon these grounds. It is no slight thing to a subject 
when the criminal law-is set in motion against him, and no sanc- 
tion ought to „be given unless there is a reasonable foundation 
for the charges. 


Padmabati Dasi v. Rasik Lal Dhar.—l. L. R. 37C. 
259.—The principle that statements of a deponent’s belief cannot 
be admitted is subject to the exception that they are admissible 
on interlocutory motions provided that the grounds of such 
belief are stated with sufficient particularity. Where affidavits 
are founded on information and belief the sources of the informa- 
tion should be stated and the Court of Appeal in England 
(see F. L. Young Manufacturing Co. and Lumley v. Osborne 2) 
has condemned in no measured terms the practice of giving 
such affidavits without pointing out the sources of informa- 
tion and grounds of belief. O. XIX, r. 3, does not lay down any 
new rule or principie, but it only reiterates the previously exist- 
ing law and gives notice to the practitioner of the consequences 
of disregarding the rule. As regards the re-hearing ofa matter 
by the Court before the formal order is drawn up, even in England 
there is no specific rule in the rules of the Supreme Court, and 
yet it is a settled principle that Courts there have this jurisdic- 
tion as part of their inherent powers and the same principle 
will apply to Courts in this country. 


' Khajeh Salimulla v. Abdul Khair M. Mustafa — 
I. L. R.37 C. 263.—It is a general principle of jurisprudence 
not in any way peculiar to Mahomedan Law that the direction. 





1. (1900) 2 Ch. 753 2 (1901) 1 K, B, 532, 
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of the founder of an endowment ‘ought not to be disregarded ‘but 
should be given effect to. -The Mahomedan Law contains’ 
express texts on the matter; some of these texts also state the 
exceptions to this principle, and these texts are cited by the 
Division Bench (Mookerjee and Vincent JJ.) at pp. 268 to 270 
ofthe report. The principle and the exceptions are stated in 
MACNAGHTEN’S Principles, Ch, X, title Endowments, Ss. 8 and ro. 


Where the founder appointed himself as Mutwalt and named. 
a person as his successor. and authorised such successor to. 
appoint trom among his children to the office, and the successor: 
died before the founder, the latter will have the right under the 
Mahomedan Law to nominate again another person. If the 
founder dies without making any nomination his executor will. 
be entitled to nominate. Where such founder has appointed his, 
wife as executor and authorized Fer to superintend over the 
Mutwali appointed by him, the widow is not a Mutwali or 
general trustee but has powers of superintendence. Itis stated 
by'the learned Judges in this case that“ she had no authority 
express or implied, to modify in any-way the terms of the trust- 
deed, nor had she authority to renounce the office ‘and appoint 
a successor.” To the first part of thé statement no exception can’ 
be taken, but the second part of it seems hardly correct in 
the light of the principles above stated and in the light of the 
text.cited at the bottom of p. 275 of the Report and translated! 
at p. 276. The statement, of course, will be justifiable if the 
widow is not to be regarded as an executor appointed under the 
will, and apparently, if the widow is not the executor, she 
cannot be regarded as a Mutwali and she can have no right to 
appoint a Mutwali. The Cad?’ alone will be entitled under such 
circumstances to appoint a Mutwali. There was, therefore, no 
office of Mutwali to be renounced by the widow and the settle- 
ment made by her can confer no rights, 


Where the office of Mutwali devolves upon a person by 
appointment by a preceding Mutwali, the High Court applied 
Art, 120 of the Limitation Act, without however discussing the. 
question whether the nature of such office is really not hereditary. 
In the caseunder notice the suit was barred by limitation 
whichever Article (Art. 124 or 120) was applied, 
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: .,Bhaja’.Hari Maiti v. Gajendra: Narain Maiti.. 
I.L.R:, 37 C: 282.—The-worlder in this case is not how.it came. 
to be fought out in three Courts. but how itcame to be reported. 
From the meagre report of the facts the case seems to be this. 
There was ‘a prior anda subsequent mortgagee. The latter 
. brought’a “suit upon his mortgage making the mortgagor and 
the prior motigagee parties. It would appear that the prior 
mortgagee or the: person claiming under him obtained also a 
transfer of the mortgagor’s interest. The subsequent mortgagee 
obtained a decree upon his mortgage apparently for the sale of 
the mortgaged property and ‘nothing seems to have been reserved 
in the decree as regards the prior mortgagee’s rights. The prior 
mortgagee was, therefore, a judgment-debtor strictly and would 
be.entitled-to pay off the decree-debt. He applied for the pays 
ment: of: the decree-debt. The decree-holder (the subsequent 
mortgagee). apparently objected to this—it does not: appear 
from the report: on what grounds we think the only conclusion 
that can be come to upon these facts is that the defendant will be 
entitled to:pay and discharge the decree-debt and apparently this 
is the only decision in this case, There was not even a question 
of: sale nor ‘an application even under S. 310-A. So far as 
that conclusion’ goes no principle of law, at any, rate worth. te- 
poring, appears. 


“The learned Judges, however, proceed to ‘ake some remarks 
upon the assumption that the prior mortgagee had not obtained 
‘the interest of the transfer of the mortgagor. Even then as they 
were defendants in the suit and the decree did not reserve their 
-rights as prior mortgagees they would be entitled to pay off the 
decree-debt, and no question of the rights of a prior mortgagee as 
such, would arise. 


€ When, a decree is obtained by a puisne mortgagee for the 
-Sale,of-the -mortgaged property subject to the prior mortgagee’s 
tights, a question may arise whether the prior mortgagee will 
_ be entitled to pay the decree-debt. The learned Judges. in this 
case ‘seem to take the view that he will ‘be so entitled 
and“ “that ‘the | prior mortgagee may have’ his rights! settled i in 
“an” “application under S. 244. If the learnéd Judges“ inéan 
bý’ this that’ t the prior. ‘mortgagee 1 will ‘be entitled t to have his 


rights upon a prior moitgage- settled in an application under 
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S. 244 we think the cases will. not justify them. At any rate 


it is not such an easy matter as can be disposed off so summarily 
as the learned Judges have done. 


Narsinh v. Vaman Venkata Rao.—I.L. R. 33 B. 
g1.—Though under the Limitation Act of 1877 the preponder- 
ance of authority has been in favour of the view that S. 22 did not 
apply to transpositions of parties already on record, a contrary 
view has been ‘occasionally held (see Sr? Rangachariar v. 
Ramasamt’.) The question has now been set at rest by the ex- 
press enactment in S. 22 of the new Limitation Act of a provision 
that the section shall not apply to cases of transposition. 


But in the case under notice the transposition of the par- 
ties involved also an amendment of the nature of the claim in the 
suit. Opinions are often likely to differ as to how far an amend- 
ment changes the character of the suit. But here again the 
rigid rule enacted in the proviso to S, 53 of the old Civil Proce- 
dure Code, forbidding a change in the character of the suit, does 
not find a place in the new Code (see O. VI, r. 17). The matter is 
completely left to the discretion of the Court, which, however, 
judging by English precedents, will be well exercised in disal- 
lowing any substantial change in the character of the suit. 


Pilu v. Babaji —I. L.R. 34 B. 165.—With referencé to. 
the rule that the consent of the reversioners gives to an aliena- 
tion by a Hindu widow a validity which it would not otherwise 
have, the learned Judges in this case hold that having ‘regard to 
the reason underlying it, the rule should be limited to ‘transfers 
for consideration’ and cannot be extended to transfers by way of 
gift. The reason of the rule is stated by them to be that such 
consent ‘affords good evidence that the transfer was made for 
justifying cause, that is, for legal necessity’ and, if so, it 
follows that the rule can have nó operation in the case of a gift 

twhere there-is no room for the theory of iegal necessity.’ 


Since last we drew attention to the subject in the. pages of 
this journal (19 M.L.J. 7), the crop of decisions on the point—to 
speak only of the reported cases—has been as remarkable for, its 
variety ; as before, and, whatis more remarkable still, all these con- 





« (1894) I Lak. 18, M, 1893-- 
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flicting decisions profess to find support for their respective 
views in the Judgment of the Privy Council in Bajrangz 
Singh's case’. We cannot congratulate that august tribunal for 
the way in which it hasdealt witha question that is a prolific 
source of litigation in this country, especially when, as is shown 
by the references in the Judgment,that body was aware of the di- 
vergent views prevailing among the Courts of this country. But 
we cannot help thinking that the several Indian Courts show 
too much of a parochial spirit.in squeczing out of that judgment 
a theory consistent with the views respectively held by them © 
before that decision. We venture to doubt if such a course is 
necessitated by the rule of szare decisis which properly applies 
only to a rule of decision and not to the reason of the rule. 


The Bombay High Court, as shown by the case under notice, 
still adheres to the theory that the consent of the reversioners is 
of evidentiary value. But the Privy Council, as early asin the 
Cavalt case, enunciate the rule with reference to an alienation 
ex hy pothesé not otherwise legrtimate and it is difficult to hold that 
the reversioners’ consent is in such cases regarded merely as 
raising a presumption of necessity. For instance, can the pre-. 
sumption be displaced by proving the absence of necessity, in 
the case ofa transfer for consideration? The Bombay High 
Court also holds that the doctrine of surrender cannot be applied 
to alienations of Jortzons of the husband’s property. 


The Calcutta High Court, on the other hand, continues 
to regard the rule as based on the .widow’s right to ‘sur- 
render’ and in this view, the consent of the reversioners 
will give validity as much to a gzft as to a transfer for considera- 
tion ; and itis immaterial whether the gift or transfer is to the 
reversioner himself or to a stranger, with the consent of the 
reversioner—Kanuram Deb v. Kashi Chandra®; Bejoy Gopal ~. 
Girindra Nath?. 'The Calcutta High Court also holds that the 
decision of the Judicial Committee in Bayrangz's case* confirms 
the interpretation placed by that Court on Bekari Lal v. Madho 
Lal, tutz , that it does not prohibit a surrender of a Jortton of the 
husband’s property. 


1. (1907)‘1. L R. 30 A. 1 (PO) 2. (1909) 14°C. W. N. 226°, 
3. (1908) 80. LJ. 4658. . 4. (1891) I. I. R., 19 C. 236, 
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-The Allahabad High Court, in its turn, seeks to limit. 
within the narrowest compass the disapproval expressed by. 
thé Judicial Committee of the decision of that Court in Ramphal, 
Rat v. Tulakuart+, and accordingly, in a. recent case before. 
that Court, it was held, following the earlier Full Bench decision, 
that the consent of the nearer or presumptive reversioner . 
will not validate.a giff by the widow—Bhakéawar v. Bhagwan. _ 
No attempt is, however, made to discuss the reason of the rule. 

_ In Madras, there was a marked difference of opinion among, 
the learned judges who constituted the Full Bench that heard 
Rangappa Naik v. Kamti Natk,® but the majority (Sir Arnold 

White C.J..and Sankaran Nair J. ) held that the earlier decision 
of this Court in Marudamuthu Nadan v. Srinivasa Pillat* has 
uot been overruled by, Bafrangt’s case®, and anothet Division 
Bench (Sir Arnold White C. J. aud Miller J.) has since taken 
the same view—Muthuvesran v. Vithilinga è, i 

The view taken in Madras that the consent “of the ae 
sumptive réversioner, even where it cannot serveto validate 
the widow’s alienation, may yet estop the actual reversioner fron 
disputing the aliénation; does not so far seem to have been“ ‘coils! 
sidered by the other Courts in this country. Tó, what™has been’ 
already said against this view, we may tiow add tHat the Jaag-' 
mént of the Judicial ‘Committee in 4 more recent’ case: (Lala' 
Rup Narain vi Mussamat'' Gopal Devt” j would rather séein’ to” 
` show that their Lordships still considered-thé point open. 

r Gangabaiv. Baswant.—l. L. R. 34B. : 475.—A. person 
holding Vatan land on a tenure which rendered it inalienable’ 
beyond: his lifetime mortgaged the land to a creditor, describing: 
it correctly as Deshgat Vatan attached to his hereditary office. 
The learned Judges hold that, even if by a subsequent settle-: 
ment:with the Government the Vatandar had become -entitled: 
to the fee simple in the lands, the mortgagee could not, after.the 
mortgagor's lifetime; claim as against his heirs to hold: the 
property. as security. We feel grave doubts as to the correctness 
of this decision and as to. the PPRP EISE of the ground on- 
which itis based. a aie Spt TEI, 

1. (1883) I. L. R. 6. A. 116, (Bẹ. B.) 2 (1910) 77A. b J. TE a 


3. seed AL. R..3LM 368 4887). L-R 24. M. 128. 
1907) E E` R. 30 z 1(2.G.) 6. (1908) I. I. R. 32% Ms +206, ` 
ae 5 7.: (1908) L L. R. 36 C. 780. ` í 
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- Só far as we could judge from the report of the argument, 
the claim on behalf of the mortgagee seems to have been. rested 
on the doctrine of accession (under S, 70 of the Transfer of Pro- 
perty Act) and not on the principle of S..43 of that Act. It is 
hardly necessary to point out that the two provisions rest 02 — 
different principles and that the former is confined to mortgages. 
We are unable to see why under che theory of accession, a subse- 
quent enlargement of the mortgagor's estate should not enure 
to the benefit of the mortgagee’s security quite as much as the 
renewal of a mortgaged leasehold. But there is-no reference to 
this question in the judgment. 

As regards S. 43 of the Transfer of Property Act, it seems 
to us that in the case under notice, its application could have 
been excluded on the ground that there was no ‘erroneous re- 
presentation’ (cf. Jagannath v. Dtbbot). But the learned Judges 
choose to. base their decision on the broader ground that at the 
date of the mortgage the mortgagee knew orought to have known, 
as a matter of law, that the land was inalienable beyond the. 
mortgagor’s lifetime aud that therefore he could claim no title 
by estoppel for he could not have been misled. This decision has 
in a recent case in the Madras High Court (A. S. 152 of 1906, 
decided by Benson and Krishnaswamt Atyar JJ.) been understood. 
as laying down that’S.-430f the Transfer of Properly Act is of the 
same scope as the principle of estoppel enacted in S. r15 of the 
Evidence Act and could therefore have nô operation where, at the 
time of the transfer, the transferee knew that the transferor had’ 
no.interest or had only a limited interest (cf. also Mokhoda Debt. 
v.Umesh Chandra*). It however seems to us that even accepting 
this view of S. 43, the learned Judges of the Bombay High Court 
have gone too far in holding the mere presumption of a knowledge: 
of law to be equivalent to actual knowledge of the transferor’s defec~ 
tive title, so as to exclude the operation of the doctrine of estoppel. 
Such an extreme view would seem io be inconsistent with the 
decision of the Madras High Court in Anjannayya v.Narasanna,*; 
` But it may, in turn, be said that that decision is open to doubt; 
ifalienations of Village Service Inams are to be regarded not 
merely as void but as forbidden by law. (Cf. Radha Bat v. 
Kamod Singh.*) 


1, (1908) 6 A. L. J. 49., 2, (1907) 7 © L. J. 381, 
3, (1907,) 18 M. D, J, 247, 4, (1907) 4.A, Ld. 696, 
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Coming next to the question of the true scope of S. 43, we 
are by no means sure that it rests merely on the doctrine of 
estoppel and is subject to the same conditions and limitations. 
It is rather Significant that neither in the body of the section nor, 
in the illustration is there any reference to the transferee being 
induced to change his position by the representations of the trans- 
feror, though it is clearly so statedin S. 115 of the Evi- 
dence Act as well as in the illustration to it. We have no right 
to assume that the omission is merely accidental. Section. 43 of ` 
the Transfer of Property Act may as well rest also on what is 
popularly known as the doctrine of ‘making representation good’ 
as on the doctrine of ‘changed situations’ and it may find its 
analogue in S.18 ofthe Specific Relief Act as-well as in 
S. 115 of the Evidence Act. A representation, false when made, 
may opetate either as a term (express or implied) in a ccntract— 
which the contractor and his representatives may be called upon 
to give effect ta—or as an estoppel which merely precludes the 
party making the representation and his privies from denying its 
truth (see per Stephen J. in Alderson v. Maddison*). Bearing 
this in mind, a comparison of the language of S. 43 of the T. P. 
Act (‘shall at the option of the transferee operate on any interest 
which the transferor may acquire’) with that of S. 115 of the 
Evidence Act (‘shall not be allowed to deny the truth’) and that 
of S. 18 of the Specific Relief Act (‘the purchaser may compel 
him to make good the contract out cf such interest’) is not with- 
out interest. And it may also be noted that the exception in the 
section in favour of zferzm transferees in good faith and for 
value assimilates it more to the principles governing the exer- 
cise of optional rights in contracts than to those. applicable to 
the common law doctrine of title by estoppel. (Cf. General &e: 
Company v. Liberator Co. Soctety * ; Sugden’s Vendors and Pur- 
chasers, p. 355,) And the representation, if construed as a 
warranty, may, when the new interest is acquired after 
completion of the transfer, as well entitle the transferee to 
claim to remain in possession for the whole right, as, when the 
same happens before the completion, he may under S. 18 of the 
Specific Relief Act, call for a conveyance of the whole interest. 
The representation may be express or implied and whether or not 








1. (1880) L. R, 5 Ex. D, 293, 2, 1878, 10 Ch, D, 15. 
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in any particular case the representation will be construed as a 
watranty or a term in the contract, will depeud upon the circum- 
starces of each case and the language employed. And for this 
purpose, the knowledge of the transferee may be material as 
leading to an inference that the parties could not have 
meant the representation to be a ‘erm in the contract. But 
where it is such as to amount to aterm, the knowledge of the 
transferee cannot as a matter of law disentitle him to insist that 
the representation should be made good, for in the law of con- 
tracts, as is well known,one of the contracting parties is entitled 
to take the’other af zs word, whatever his own knowledge or 
means of knowledge may be. (See LEAKE on Contracts, pp.248-9, 
where the distinction is pointed, qut between ‘misrepresentation’ 
and ‘warranty’ Cf: Cato. v. Thompson; Redgrave v. Hurd). 


SUMMARY OF ENGLISH CASES. 
Parker v. Jones. [1910] 2. K. B. 32. 


a 

Landlord and tenant—Covenani not to underlet—Under- 
lease—Surrender—A cceptance of —E ffect of, on under -lease. 

It is a rule of law that if there is a lessee and he has created 
an under-lease, or any other legal interest, if the lease is forfeited, 
then the under-lesseé, or the person who claims under the lessee, 
loses his estates a well as the lessee himself; but if the lessee 
surrenders he cannot, by his own voluntary act in surrendering, 
prejudice the estate of the under-lessee or the person who claims 
under him. Therefore if theoriginal lessor accepts a surrender 
‘of the lease when there is an under-lease, he cannot thereafter 
do anything ‘to prejudice the under-lessee such as re-letting 
the land to somebody else or himself taking possession before the 
expiry of the term to which the under-lessee might be entitled. 


—— 


In re A Debtor [1910] 2 K. B. 59 (C. A.) 

Bankruptey—Discovery—Interrogatories. 

Proceedings in Bankruptcy are in the nature of penal pro- 
ceedings in as much as they result or may result in an alteration 
of the debtor’s status. As the principleson which ‘discovery and 
interrogatories have been allowed in actions in the High Court 





1, (1882) 9° QB D 616, ’ 2. (1881) I. L. R. 20 Ch, D.l 
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show that when the real issue is of ‘a penal ‘nature neither dis- 
covery nor interrogatories will be allowed, a petitioning cre- 
ditor who has sworn that the debtor has made a fraudulent 
transfer of his property is not entitled, before the hearing of the 
petition, to obtain an order for interrogatories or for discovery, in 
order to prove the truth of his allegations. 





In re John Tweddle and Co., Ltd.: [1910] 2. K. B. 67. 


Oficial Recetver—Statutory Officer—Report charging fraud 
on Director of Company—Dtrector discharged of fraud— Official 
Recetver not liable to pay costs personally. 

An Official Receiver whois appointed, under the Companies 
Acts, liquidator of a Company and has, in that capacity, to make a 
report as to-the formation, working and reasons as to the wind- 
ing up of the Company is a statutory officer andas such his re- 
ports are privileged even ifthey contain statements charging any 
Director of the Company with fraud, etc., in respect of the matters 
contained in the report. Even ifin the enquiry the: Court finds 
that the Director is not guilty of the charges made against him 
his costs can only be ordered to be paid out of the assets, if any, 
of the Company, and not oy the Receiver personally. 

Bamfield v. Goole & Sheffield: Transport Có, Ltd. 
[r910] 2. K. B. 94 (C. A:) 

Carrier — Dangerous goods—Wrong description=Liability of 
consignor. : : 

The defendant consigned to the plaintiff’s husband, a comi- 
mon carrier, packages of ferro-silicon, not describing them as such 
but as general goods, neither side knowing that the goods were 
dangerous to carry, Poisonous gases emanating from those goods 
caused the death of plaintiffs husband and illness of the plain- 
tiff. Held that the defendant was liable. ` 

Per Vaughan Williams L. J—The consignor is bound to 
give to the carrier such information as he had as to the nature of 
the- article delivered and therefore was liable for all the conse- 
quences of wrong description. 

Per F. Moulton. and Farwell La JJ.—Just as acommon car- 
rier is under a duty tocarry all goods not known to be dangerous 
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there is a corresponding duty on the consignor to deliver only such 
goods as are fit to be carried. There is an implied warranty by 
him that the goods are safe to be carried. Unless the carrier 
knows orhas reason to know the dangerous character of the 
goods, the consignor is liable for all damages to human 
beings and to goods of other consignors arising from his neglect 
to fulfil his duty in the matter of giving information to the 
ship-owner as to the dangerous character of the goods delivered. 


Salis v. Battersby. {xorc].2 K. B. 155- 


Landlord and tenant—Assignment on sub-lease of a portion 
of leasehold property—A pportionment of rent—Principle of. 

The plaintiff’s tenant assigned on sub-lease a portion of the 
leasehold property to the defendant and disappeared altogether. 
Plaintiff filed a suit against the defendant for the whole of the 
rent due for the whole of the premises. 


Held (1) that the defendant was liable only in respect of the 
` portion occupied’ by him ; (2) that the apportionment of rent 
was to be by yardage in case the whole and the severed portion 
were of equal value, and by value in case they ditfered*in value, 
and (3) that the value to be assigned to each portion was not 
as it was when the original jesse was granted but as when the 

severance took place. , 

Grimshaw, Baxter and Elliot, Ltd. v. Parker. 
[1910] 2. K. B. 16r. 


Stay of execution—Rules of Supreme Court, 1883, Order, 
LIX, Rule 14—Money ‘affected by judgment? —Costs included. 

Construing R. 14 of O. LIX ofthe Rulesof the Supreme 
Court .which prescribed that- security should be given for 
money ‘affected by Judgment’ before getting an order for stay 
of execution, the Court: held that costs were also affected 
by Judgment and that security should be given for costs, also. 





Boaler v. Power & others, 
[1910] 2. K. B. 229. (C. A) 
Bankruptey—Order—Fraud—Mode ot setting aside THERE 
of bankrupt to set-aside. 
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After a person ‘was adjudicated a bankrupt on the petition 
of a creditor by the Bankruptcy Court the right to continue his 
suits in Chancery Court became vested in his Trustee in’ Bank- 
_tuptcy. ‘Alleging that the order of adjudication was obtained 
by fraud of the petitioning creditor, the bankrupt claimed to set 
aside the order inthe Chancery one and to continue the 
actions there in his-own name. 

Held (x) that so long as the order of adjudication remained 
in force he had no /ocus stand? in respect of the actions in Chan- 
cery, and (2) that the only mode of setting aside that order was 

‘by taking proceedings in the Bankruptcy Court itself on the 
ground of fraud, collusion, ete. - 





© Chissold v. Crutchley. [1910] 2 K. B. 244 (C. A.). 
Judgment-debi—Actual satisfaction—Attachment after— 
Trespass. e 
.- After satisfaction of a decree, the decree becomes null and 
-void and no exécution can issue on the footing of the decree, 
' Therefore if'attachment is made in ignoraice of the satisfaction, 
it is trespass fot which those who obtain the attachment are 
liable, 
Í Juidgitent of the Orginal Court in (1920) i. K. B. 374— 
digested in XX, M. L. J: 191, reversed]. 


Ín +e Peckhani, Dulwich arid Crystal Palace Tram- 
ways Bill. [1910] 2 Chi. (C. A). 
Tramway ‘Company— Deposit =T} Pansfer’ of duty to another 
Company" Fatlure to complete. 
‘A Company obtained Parliamentary powers foi the construc- 
‘tion of certaiti tramways and made a déposit which, under 
the Act conferring upon the Company the power to coustruct,was 
' to'be applied for the benefit of creditors if the work was not 
completed within a certain time. By the time the period fixed 
expired, another Act was passed by which the duties and 
powers of the Tramway Company devolved upon the London 
County Council. 
Held: that the Tramway Company had failed to complete 
the undertaking within the meaning of the statute ard the 
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deposit was to be distributed among the creditors as directed 
therein, 

Stourcliffe Estates Company, Ld. v. Corporation 

of Bournemouth. [1910] 2. Ch. 12 (C. A.). 
Corporation authorised to acquire land for park—Restrictive 
_ covenant—Authority to enter into. 

There is nothing to prevent a corporation which is authorised 
by law to acquire land for being used as a public park from 
entering into a covenant with the seller restricting the erection 
of buildings on the site, provided that such restriction in no way 
precludes the corporation from using it as a park though it might 
prevent the corporation from exercising certain ancillary and 
subsidiary powers with which they have been entrusted by the 
legislature, but the exercise of which is not imperative for the 
purposes for which the land is acquired but permissive only, 
£. g., the erection of latrines, libraries, museum, &c. 


Inre Davies and Kent’s Contract. [1910] 2 Ch. 35 (C.A,) 


Gift over, dependent on the exercise of power— Power as 
distinguished from trust—Perpetuttees. 

A gift over, dependent upon the exercise of a powet of 
appointment which may be, but has not been, exercised in such 
way as to offend against the rule against perpetuities is not 
necessarily bad. The creation of a power is altogether a different 
thing from the creation of a trust, a trust not being created until 
the power is exercised. The document exercising the power must 
be read into the will or other document creating it, and then only 
it can finally be determined whether the gift over is good ot 
void for perpetuity. 

{n re Boxer : Morris v. Moore, [1910] 2 Ch. 69. 

‘Will—Direction to ratse probate duty—Not direction to rase 
estate duty. 

A will.directed the trustees ‘to raise the probate duty paya- 
ble on certain consols belonging to the testatrix and to distribute 
the balance among certain specific legatees. At the date of the 
death of the testatrix, probate duty was no longer in existence, 
estate duty having taken its place. 
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Held: estate duty being not merely a substitute for the pro- 
bate duty but a duty of far wider scope, it was impossible to 
hold that the direction to raise probate duty would authorise the 
raising of the estate duty and as such the direction was wholly 
inoperative. f 

Brailey v. Rhodesia Consolidated, Limited. 
..  [1gr0] 2 Ch. 95. 

Companies Act, 1862, S. 161—Lzguidator— Waiver of irre- 

gularity in notice by dissentient member. 


Under S.1 58 of the Companies Ordnance, 1865 of Southern Rho- 
desia (similar to S. 161 of the Companies Act 1862) a dissentient 
shareholder has to give notice of dissent at the registered office 
of the Company within seven days of the date of the meet- 
ing resolving on a voluntary winding up of the Company and 
the transfer of the assests to a new Company. A dissentient 
shareholder gave notice of dissent to the liquidator not at the 
registered office of the Company but at the London office which 
was, however, accepted by the liquidator. Held : the Company was 
bound by the waiver of the irregularity by the liquidator and 
the notice of dissent was, therefore, perfectly good. 





JOTTINGS AND CUTTINGS. 


Mr. Lloyd-George and the Law Soctety—The PRESIDENT 
said that, instead of submitting at once the accounts and the 
annual report, it would be more convenient for him to call 
upon Mr.. Ellett to move, on behalf of the Council, the resolu- 
tion, of which the members had been given notice. 


Mr. ELLETT, who was received with loud cheers, moved: 
‘That this meeting protests against the attack made upon the. 
Society by the Chancellor of the Exchequer in his speech in the 
House of Commons upon the third reading of the Consolidated 
Fund (2) Bill on the rth June, 1910, and declares that the 
allegation made by him in that speech to the effect that the 
Society’s opposition to proposals in Parliament has been uni- 
formly based on a selfish desire to maintain professional charges 
_ in disregard of the public interest is unfounded in fact, and is 
an unjust aspersion upon the honour of the profession of which 
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he is a member’ He said it was not with any feeling ofpleasure 
that he rose to move the resolution. He shared the feeling of 
the Council that they had a duty to perform—(Cheers)—and he 
confessed that he regarded it as an unpleasant duty. It was not 
‘that tbe Society object to fair criticism—that they always 
welcomed. It was not that they grudged the dramatist or the 
novelist the enjoyment they derived from their old friend the 
‘stage attorney.’ (Laughter.) He hoped they were as able as 
their neighbours to enjoy a joke; but when a Cabinet Minister, 
himself a member of the Society, speaking inthe House of 
Commo=s, imputed to the Society, in its action with reference 
to legislation, sordid and contemptible motives, he thought it was 
time for them to protest. (Loud Cheers.) The Council had 
thought it to be their duty to givethe members of the 
Society the earliest possible opportunity of recording their 
protest and denying publicly the charge thus publicly made. 
(Cheers.) ‘The circumstances in which the charge was 
made were these. On the isth of last month, while the 
Consolidated Fund Bill was on for third reading in the 
House of Commons, the occasion was taken by some honourable 
members-to criticise the working of the Finance Act, and especi- 
ally the Somerset House Regulations under the Act with reference 
to the increment duty. In the course of that discussion reference 
was made to a case, spoken of as Emmott’s cise, in which some 
solicitors had written to an honourable member giving the facts 
of the case, where difficulty had been occasioned by the working 
of the Act, and mentioning av opinion which had been given by 
the Council of the Society that the expenses occasioned by com- 
pliance with the Somerset House Regulations were expenses pay- 
able by the vendor or lessor, as the case might be, and that 
they were not covered by the authorised scale. That opi- 
nion was given by the Council of the Society in the ordinary 
course of its business without any refereuce whatever to the gros 
or cons of the Finance Act. A number of members had written 
to ask-what their duty was with reference to these extraordinary 
charges, and the Council expressed their opinion, and that was 
quoted by the solicitor referred to, and the Council had nothing to 
do with the question discussed in the House of Commons. There- 
-upon Mr. Lloyd-George, in the course of his .reply, used these 
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words: ‘I know something more than the honourable gentleman ` 
about the Law Society, and I have never seen a bill for the reform 
of the Law, whether brought in by a Liberal Government or a 
Conservative Government, that the Law Society did not oppose if 
it was to have the effect of reducing the charges in the profession 
to which I have the honour to belong. ‘Take the case ofthe bill 
introduced for the registration of title. The Law Society fought 
it just as hard as they fought the Budget, and for the same rea- 
son, and the Law Society knows perfectly well that in the long 
run the effect of registering every particular of this kind in a 
great national registry will be to simplify the transfer of land. ` 
(Cries of ‘Shame.”) That was Mr. Lioyd-George’s statement | 
in the House in reply to the criticism which had been offered. 
First, there was a general charge that the Law Society opposed 
every measure of law reform if it interfered with their remunera- 
tion : and, secondly, there were specific charges, one that the l 
Society were opposed to the registration of title, and the other 
that they fought the Budget,., and fought it because of costs. 
(Laughter.) l 
THE SOCIETY AND THE BUDGET. 


. It was inferentially only that the charge .with reference 
to the Budget was made. Ittook two forms: first, that the . 
Society fought the Budget hard ; and, secondly, that they did 
so because it interfered with their charges. The Society never 
did oppose the Budget in-the sense. in which they had often 
opposed other’ measures. (Hear, hear). The usual and pro- 
per course when they wished to opposea bill was to petition 
against it, amd to endeavour to bring all the Parliamentary 
influence they .could to bear, so that members in the House’ 
might oppose the measure. With reference to the Budget they 
did nothing of the kind. - They did, it was true, express their 
opinion that the measure was in some respects unworkable and ` 
in some respects would be harsh in its operation, and he thought 
they were perfectly entitled to express that ‘opinion. But there 
was an end of it. They took-no active steps in the sense of 
Parliamentary action to oppose the Budget. Therefore when Mr. 
Lloyd-George spoke of their having fought the Budget hard he 
was speaking contrary -to the fact. . (Cheers). What the 
Council did with reference to the Budget was this. As soon as 
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the bill was introduced it was referred, in the ordinary course of 
their practice, to a committee. That committee considered the 
bill, and issued an elaborate report, which the Council circulated 
among the members and sent to the Press. That it was of value 
was proved by the fact that many of its suggestions were adopted 
before the bill was passed. Therefore their action in that respect 
was directed in the public interest, and had nothing to do with 
their own interests, ‘The last thing the Council had thought of 
-in dealing with the billwasthe question of costs, hecause he 
- imagined that if they had really had the desire to look at the 
question from the point of view of costs, then the passing of an 
Act of this kind, bristling as it did with difficulties which must 
at some stage or other be settled by legislation, would be, if he 
might use the term, a favourable lawyer's measure. (Hear, hear). 
But later Mr. Lioyd-George gave a more offensive turn to the 
statement, when he asked : ‘Does the honourable member really 
mean that the Law Society will get up a great agitation against 
a bill that increases the charges of the lawyer by three guineas? ? 
the clear implication of that being that, whatever their opinion 
of the bill might be, however bad they might think it, however 
prejudicial to the public interest they thought it to be, that if it 
would add three guineas to the money that was going into their 
pockets, they would not oppose it, but support it, That was a 
gross imputation to make upon the honour of the profession. 
(Prolonged Cheers). 
OPPOSITION To OFFICIALISM. 
. Now he came to the specific charges. The first was 
that the Society opposed registration of title. It was perfectly 
true that they always had opposed the compulsion of land 
owners under the present system. They thought that the 
system was a bad one, and they thought it unfair to force 
it upon the public whether they wanted it or not. (Cheers). 
That was the attitude they had always taken. It was the 
attitude which they, as practical people’ who knew a great 
deal more about the matter than a great many others who talked 
about it, thought it right to take, and it was an attitude 
they had a perfect right totake. But whether they were right 
or wrong, they regarded that question now as being sub Judice. 
(Hear, hear). The President, at a recent meeting of the Society, 
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stopped discussion on that ground, and he could only wish that 
the Chancellor of the Exchequer had observed the same caution. 
In speaking onthe assumption that compulsory registration of 
title under the present system was a good thing, he was begging 
the whole question, which the Royal Commission had got to 
settle. Then the Chancellor of the Exchequer went on to say: 
‘The Law Society has always opposed every bill of that kind, 
He must mean,of course, every bill which from his point of view 
was a good one. (Laughter.) ‘They have opposed the Public 
Trustee Act, Registration of Title, Middlesex Registry, and 
everything else. They opposed the simplification of bankruptcy 
proposed by the right hon. member for West Birmingham, and 
they were always opposed to such proposals.’ He would take the 
first in his list, the ‘Public Trustee Act? The Public Trustee 
question came to the front in 1895, when a report was made by a 
Select Committee of the House of Commons, in which they very 
carefully dealt with the two systems which had been suggested 
to them. One was the official system; known as the New Zealand 
system, which was practically what had been put in force under 
the Public Trustee Act. The other was the Scottish system of 
judicial factors. The Select Committee of the House of Com- 
mons rejected the official system, and reported in favour of the 
Scottish system. Upon that the Judicial Trustee Act of 1896 
was passed. ‘There was never any opposition by the Council to 
that Act ; on the contrary, they had recommended the system, 
because they believed that it met the real needs of the case, 
The matter might have remained there, since that Act very well 
covered the ground, but those who desired the imposition of an 
official system, the creation of a new public department, the 
creation of new patronage, wanted the Public Trustee Act. ‘The 
Council certainly did oppose that Act, but they opposed it not 
as opponents of law reform, forthey did not believe that it was 
a law reform. They opposed it because in their opinion there 
“were better modes of managing trusts than that which could 
be done through an official trustee. (Cheers.) But whether their 
opinion was right or wrong the public would at all events judge 
and the public might yet, for all he knew, prefer their system to 
that of the Public Trustee Act. The next on the list was ‘Mid- 
dlesex Registrv,’ and it was difficult to say what the Chancellor 
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of the Exchequer meant. (Laughter.) ‘Middlesex Registry’ was, 
heimagined, in force before the Chancellor of the Exchequer or 
any of those present were in existence. What he imagined the 
Chancellor of the Exchequer meant was the bill which sbsequent- 
ly became the Act of 1891, and if he had wanted to sing-the praise 
of the Law Society he should not have wished for any better text 
than this question of Middlesex Registration. What was the 
attitude of the Council of the Law‘Society on this point ? Before 
any legislation was proposed, when there were great anomalies and 
abuses in the office, the Council supported: the late Mr. Munton 
in attacking in the Courts of law those anomalies and the exces- 
. sive feés that were, then charged. That was the attitude of the 
Council towards the Middlesex Registry, and that, he took it, was 
in the interest of the public, and not.in their own interest. 
Then came that bill of 1891, which was introduced on the death 
-of Lord Truro, who had held the office of Registrar as a sinecure 
office for very many years and bad drawn a large sum from 
the fees paid by the pubiic. The Council did not oppose the bill: on 
the contrary, they assisted the Registrar in preparing the rules 
for carrying the Act into operation. So that the charge that 
the Society opposed ‘Middlesex Registry’: was not true in any 
“sense that he knew—(Cheers); in fact, he was somewhat puzzled 
to know in what sense the Chancellor of the Exchequer 
made the charge. Perhaps he was thinking of this : the Coun- 
cil expressed their opinion, as they had aright to do, that when 
‘the opportunity for a change came by the death of Lord Truro, 
these fees should be reduced in the interest of the public; 
but the Government kept up the fees, and transferred the profits 
of the office to their bantling, the Land Registry. (Cheers 
and Laughter.) He believed it could hardly be thought that 
the Society had any need to fear criticism on the subject of the 
Middlesex Registry. The last specific charge was that the 
Society opposed the simplification of bankruptcy proposed by 
Mr. Chamberlain. There, again, the Chancellor of the Exche- 
quer was very unfortunate in his facts. (Laughter.) The 
Council did not oppose the measure at all. What happened was 
that at avery early stage of the matter Mr. Chamberlain 
asked to receive a deputation from the Council at the Board of 
Trade to discuss the question with him. The Council responded 
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-to that invitation, and subsequently the draft bill was sub- 
mitted to them and they made a number of suggestions, many of 
which were adopted. In the course of the passage of that bill 
through the House it was supported by Mr. Gregory who was a 
member of the Council and the mouth-piece of the Council at the 
time, and it was also supported by Lord Wolverhampton (then 
Mr. Fowler.) (Cheers.) What the Chancellor of the Exche- 
quer really meant when he said the Council opposed the Bank- 
ruptcy Act, 1883, he confesssd he did not understand. He had 
dealt with all the specific allegations, and he would now refer 
to the general charge. ‘I know something more than the 
honourable gentleman about the Law Society, and I have never: 
seen abill for the reform of the law, whether brought in bya 
Liberal Government or a Conservative Government, that the 
Law Society did not oppose if it was to have thé effect ofre- 
ducing the charges of the profession.’ That was the drag-net 
clause. It was to be observed with some comfort that the So- 
ciety were not, at all events, accused of political party action in 
the matter, because it was said they were perfectly impartial in 
their opposition. (Laughter). And he might also say in passing 
that he had yet to learn that it was asin for any body of men to 
take reasonable and proper steps for protecting their own inte- 
rests; he had yet to learn that it was Wrong on the part of the 
Law Society to defend the small privileges in respect of which 
they were heavily taxed. (Cheers) What other society would 
not do the same? He atlirmed, however, that the Law Society 
never had opposed, and he hoped it never would oppose, any 
measure which was really for the public benefit solely on the 
ground of its bearing upon their own professsion. The whole 
charge, he unhesitatingly asserted, was unfounded. (Loud 
Cheers). 
THE SOCIETY AND Law REFORM. 

The record o` the Law Society with reference to law 
reform was a good record. It, had been recognised by 
Statesmen, by Judges, by the Bar, and by the Press. It 
was written on the Statute Book. Let them take land law 
reform.. Who had been the real originators of modern land 
law reform? It was the Society. As far back as 1860 Mr. 
Cookson, then the President of the Socfety, laid down ina very 
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able paper the broad lines on which Jand law reform should 
proceed, and it would be well if those who called themselves 
land law reformers now-a-days would read and take to heart the 
admirable suggestions the paper contained. Coming to 1881, 
when the Conveyancing Act and the Settled Lands Act were in- 
troduced, the genesis of these great measures was to be found in 
an address ofa President of the Society, Mr. Nathaniel Tertius 
Lawrence, and the Society had throughout supported in every 
way those great measures, which had done so much to get rid of 
unnecessary forms and verbiage and to reduce the expense of 
deeds, and thereby, the Chancellor notwithstanding, to reduce 
the remuneration of solicitors. Since then a variety of measures 
for simplifying the conveyancing system had been from time to 
time actually prepared and promoted by the Society. So recent- 
lyas 1906 there were three bills prepared which passed the 
House of Lords, where due recognition was given to their 
authorship, aud one of these biils was a bill drafted by Mr. 
Wolstenholme, which would have gone far, he thought, to settle 
the question of the transfer of land in a broad and statesman- 
like manner. (Hear, hear). Turning to the Common Law side, 
the Council took an active part in aiding and supporting and 
getting through Parliament those great reforms which were 
embodied inthe Common Law Procedure Acts of 1852 and 
1854. Surely these were measures not for the putting of money 
into solicitors’ pockets, but for facilitating litigation, reducing 
unnecessary costs, and promoting theinterests of the public. 
(Cheers.) In 1851 a report of the Society led to the abolition of 
the office of Master in Chancery, which was a clog on procedure 
and the occasion of unnecessary expense. The Society took an 
active part in reforming the old probate and proctorial system, 
and the part which the Society took in these matters was all 
directed to the interests of the public. One of the most active 
and hard working members of the Judicature Commission, the 
forerunner of those great Judicature Acts which had done so 
much towards simplifying and putting on a better basis the laws 
of this country, was Sir John Hollams, who was aided through- 
out by the Council of the Society. The object of the Judicature 
Act was the simplification and the cheapening of procedure, and 
that reduced costs, and, of necessity, reduced the profits of the 
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profession ; but, nevertheless, in the public interest, it was sup- 
ported by the Society. (Cheers.) He had omitted to mention 
in reference to land law reform that the Council were still en- 
gaged in the promotion of valuable measures for the amendment 
of the conveyancing system, and that in that they were most ably 
and energetically assisted by Mr. Hills, a member of the Council. 
County Court Reform.—The County Courts Acts at all events 
simplified procedure in regard to the recovery of debts. The 
earliest: County Courts measure, the Small Debts Bill, emana- 
ted, he understood, from the Society of Gentlemen Practisers, 
which existed before the Law Society took its rise. He could 
speak positively as regarded the County Courts Acts for a great 
many years past, and every one of them had been promoted or 
assisted by the Sotiety. The Society had endeavoured to extend‘ 
the jurisdiction of the County Courts, to simplify its procedure, 
and to lessen its expenses—(Cheers)—and it had, in the Act of 
1903, the valuable services of Sir Albert Rollit, without which 
the Act would not have been passed. It was not true that the 
Society was opposed to law reforms. (Cheers.) It was opposed 
` to unnecessary officialism, because it considered that it was un- 
“ desirable in the public interest that the private business of the 
inhabitants of this country should be conducted by Government 
Departments. (Cheers.) He claimed that the Society was a 
. true law reformer. The members of the Council spent their time 
and the money of the Society in promoting measures or in oppos- 
ing measures, as the case might be, and in bringing what influ-: 
ence they could to bear upon legislation, and that in the public 
interest. He did not believe there was another body of men 
which gave so much time and money to the public service as the 
Society did, At all events, he was sure that no important reform - 
in legal procedure during the last half-century had taken place 
which had not in some way received the support of the Society. 
(Cheers.) Those were the facts. They bors out the resolution, 
and he thought they justified him in saying that the charge 
they had come there to meet wasa gratuitous and unjust one. 
(Prolonged cheers.) It was unnecessary to use, and he hoped 
they would not use, in thecourse of the discussion, strong or 
vituperative language. The facts were quite strong enough by 
themselves. He had been wondering under what conditions the 
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Chancellor of the Exchequer could have been led into making 
these charges. It was possible, of course, that owing to the 
muitiplicity of his other engagements he might have been 
* unaware of the important and useful part the Society had taken 
with reference to measures of law reform. It was possible that 
he might have been led into-using the Janguagein the heat of 
debate. Whether it was the one or the other, he ventured to say 
that it would be a dignified thing if the Chancellor of the 
Exchequer were to acknowledge: his error. There would be no 
loss of dignity in doing that. On the contrary the higher and 
more distinguished the office which he held, the more reason 
why he should take an early opportunity of receding froma 
position which was an absolutely untenable one. At any rate, 
if the meeting passed the resolution they would have done their 
duty by putting on record their protest and their denial. (Loud 
and continued Cheers.) 
Mr. BEALE’S SPEECH. 

Mr, G. S. BEALE, in seconding the resolution, said he shared 
with Mr. Ellett the deep regret that it should be necessary for the 
Society to repel such an attack made upon it by one of its own 
members, but the charge was explicit and unmistakable, and it 
was their duty to meet ite He would not, after Mr. Ellett’s able 
and exhaustive speech, repeat what he had said. On the 
question of the action of the Council in dealing with projects 
of legislation or law reform, he did. not think it was necessary 
for them to do more than to refer to the annual reports which 
the Council had made year by year. (Cheers.) They did not 
work in the dark. They toid the members exactly in the annual 
reports what had been done during the past year, and nothing 
would be found in them which would in any way support the 
charge which the Chancellor of the Exchequer had made against 
the Society. (Cheers.) The one statement which they did not 
attempt to controvert was that they opposed the Land Transfer 
Bill. They did oppose it, and while he did not want to say any- 
thing that could be thought to be dealing with a subject which 
was sub judzce, he did wish to say that it was admitted that out- 
side the compulsory area the Act had proved a dead letter, and 
that if the Chancellor of the Exchequer believed that within the 
compulsory area that Act had operated to the benefit of land- 
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owners and saved them trouble and expense, then he was alone, or 
very nearly alone, in that opinion. (Cheers.) He thought it was 
a little curious that this charge against the Law Society should 
have followed so very closely, within 4 very few weeks, upon the 
retirement from the Government of the Chancellor’s colleague, 
Lord Wolverhampton—(Cheers)—who had been an active and 
honoured member of the Council for very many years, whose advice 
the Council had been accustomed to obtain in dealing with Parlia- 
mentary matters, and who must, therefore, be included in this 
general condemnation. He hoped that whether this motion 
commended itself to them or not it would be discussed purely on 
its merits, without reference to any other outside considerations, 
whether political or pictorial. (Laughter.) One could ‘not but 
hope, looking at the very trivial cause which gave rise to this 
discitssiou in the House of Commons, that the Chancellor of the 
Exchequer did not realise that the action of the Council on this 
trivial incident was taken by the Council, or rather by a com- 
mittee of the Council, in the ordinary course of its business, 
doing its duty to the members without a particle of partisanship. 
(Cheers.) He could not help thinking that his remarks must 
have been made rather in the heat of Parliamentary discus- 
sion, which sometimes became acrimonious, and he could quite 
understand that when a man was irritated by debate he would 
say rather what first came into his, head than express his 
considered views. He could not help hoping that it might 
have been a hasty expression on the part of the Chancellor of 
the Exchequer, which, as Mr. Ellett had said, it would be 
honourable to him and to the Society if he were to withdraw. 
He hoped that might be so. The Society did not want to put 
themselves in opposition to him or to anybody else, but he did 
say that if it was the considered opinion of the Chancellor of the 
Exchequer that the action of the Society and its elected represen- 
tatives in regard to legislation was influenced by professional 
greed apart from the interests of their clients and of the public, 
then, although the Chancellor of the Exchequer had said in ’ 
that Hall that he was proud to belong to the profession, ‘he 
doubted if, under those conditions—but those conditions alone, 
—the Society would be proud to consider him a member. 
(Prolonged Cheers.) 
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Mr. J. S. RUBINSTEIN, in supporting the resolution, said he’ 
thought that the Council had hardly done itself justice, be- 
cause when the Chancellor of the Excheqtier referred to the 
Society as opposing the compulsory registration of title, he appar- 
ently overlooked the fact that the Act of 1897 was intended to 
be an experimental one, and that it was agreed to by the Council 
as a compromise. The Council said: ‘Yes; you believe in the 
system. We do not; but by all means try itin one county for 
a limited period.” The Council were entitled to take the credit 
of the concession they made to the authorities, though he 
thought that they should have stuck to their guns. 


- THE CHANCELLOR OF THE EXCHEQUER’S SILENCE. 


Mr, BOORCHIER HAWKSLEY asked whether any communica- 
tion had been made to the Chancellor of the Exchequer. He 
thought that should have been done before the meeting passed 
this very drastic resolution. 


The PRESIDENT said the speech of the Chancellor of the 
Exchequer was made in the House of Commons, and there was 
no opportunity of answering him there. The Council sent him a 
copy of the resolution which they proposed to move in the Hall 
and it was accompanied by a personal letter from himself, as he 
had the pleasure of his acquaintance, telling him how mnch he 
regretted that such a resolution was to be moved during his 
presidency, and rather inviting by the words he used some 
communication from him. ‘The Chancellor of the Exchequer 
had not replied. 


Mr. HAWKSLEY, who spoke amid much interruption, said 
that if they took soserious a view of Mr. Lloyd-George’s ofthand 
speech as to suggest that they would rather not have him asa 
member, he ventured to submit that it would not be unreason- 
ableto postpone the further consideration of the matter until the ` 
Chancellor of the Exchequer was, at all events, invited to answer 
the charge. It was quite obvious that the Chancellor of the 
Exchequer, having in view what he said in that Hall some 

-months ago, had a regard forthe Society of which he was a mem- 
r. (No?) He suggested that before a vote of this character 
was passed, the Chancellor of the Exchequer. should have an 
opportunity of answering. It was perfectly well known that the 
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Chancellor of the Exchequer could not be present at the meeting, 
for the very good reason that the Budget was being discussed at 
the moment. (‘Vote, vote.) He did not propose to move an amend- 
ment, but he did venture to say, asa member of the rank-and-file 
of the profession, that they would not do themselves any good 
if they attached to what, after all, was a passing statement in the 
House of Commons, so much weight as to pass what some of 
them thought was a very serious vote of censure. (Hear, hear.) 
In one sense they ought really to be obliged to the Chancellor of 
the Exchequer for having made the statement, as it had enabled 
the members to hear the eloquent and able speech of Mr. Ellett. 
He appealed earnestly to the members to think once, and twice, 
and thrice before passing stich a vote of censure. The charge, 
after all, was that the Society always opposed any bill which 
was supposed to affect their own pockets. Who cared about 
that? (Laughter.) There was no profession—the legal, the 
clerical, or the medical—which did not, as Mr. Ellett had said, 
look after itself. That was the whole effect of the Chancellor 
of the Exchequer’s speech. (‘ Vote, vote.’) 

Mr. BELL asked the President when he sent his letter to the 
Chancellor of the Exchequer. 


The PRESIDENT said he sent his Jetter the very day the 
resolution was printed; he had the first notice of it. 
THE PREVIOUS QUESTION Movep. 


Mr. BELL moved that the meeting do proceed to the next 
business. He ventured, he said, to think that the Chancellor 
of the Exchequer never intended that the observations should 
bear the meaning which was attached to them in the resolution. 
(‘ Vote, vote’) Nothing was said by him about attacking the 
honour of the profession. The Chanceller of the Exchequer 
said: ‘I have never seen a bill for the reform of the law, 
whether brought in bya Liberal Government or a Conservative 
Government, that the Law Society did not oppose if ät was to 
have the effect of reducing the charges in the profession to which 
Ihave the honour to belong’ Would the Chancellor of the 
Exchequer have used that last phrase if he belonged to a pro- 
fession which he was stigmatising as having uniformly the 
selfish desire to. retain its professional charges in disregard of 
the public interest ? (Laughter and cries of, ‘Time, time.) He 
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moved the previous question for the purpose of allowing some 
sort of expression of opinion without the definite vote of censure 
being passed. It might come tothe ears of the Chancellor of 
the Exchequer, and he might remove an impression, which he 
ventured to say was erroneous, that he ever intended to cast a 
slur upon the profession to which, as he himself stated he had 
„the honour to belong. (Laughter.) 


MR. LYELL seconded the motion, which was rejected by an 
overwhelming majority, only eight votes being given in its 
favour, ` 

Mr. SYDNEY Morse moved asan amendment: ‘That this 
meeting, being of opinion that the remarks of the Chancellor of 
the Exchequer upon the third reading of the Consolidated 
Fund (2) Bill in the House of Commons on the 15th June, 1910, 
as to the action of the Society in regard to propositions in 
Parliament are not calculated to influence any impartial person, 
expresses its confidence in the Council, and decides: to proceed 
to the next business.’ 


The'PRESIDENT ruled that the motion was a repetition of 
Mr. Bell’s mation, and therefore out of order. 


Mr. MORSE observed that it was absolutely beneath the 
dignity of the Society to notice the remarks of the Chancellor 
of the Exchequer. Everybody knew Mr. Lloyd-George’s in- 
accuracy—to put it no higher than that. (Laughter.) All the 
world knew that at a pinch he would say anything. (Laughter.) 
It was a pity that the Society should think it necessary to pass 
the resolution, because no one outside the Society would take 
any notice of what Mr. Lloyd-George said. ‘They would do best 
by treating his language with silent contempt. 

Mr. CHARLES FORD, wo sympathised with the suggestion of 
the last speaker, said the’ were thirsting for the blood of the 
Chancellor of the Exchequer. (Laughter.) Was the game 
worth the candle? It was beneath the dignity of a profession 
like theirs, because a mere politician talked in .d randoi, reck- 
less way, to meet there with a desire to swallow him whole. 
(Laughter. ) ; 

MR. BLAGDEN said he, opposed the resolution fot the reason 
that he thought it was not for the meifibers of the Soéiety to. 
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whitewash themselves. (‘ Vote, vote.) Surely it was the duty 
of every profession to see that its charges were not infringed 
‘upon. (‘ Vote, vote.’) They ought not to behave like a meet- 
ing of whipped puppies whining in concert. (Laughter.) 

Mr. F. M. GUEDALLA, who like all the opponents of the 
Tesolution, was heard with much impatience, thought that Mr. 
Lloyd-Geonge was thinking of the continued and -persistent 
hostility of the Society to schemes of reform in. many legal _ 
matters for many years past, though he went too far in suggest- 
ing that that opposition was inspired by any prejudice. He 
himself was second to none in his admiration for members of 
the Council. (‘Sit down?) They might all disagree about 
matters, but at all events they might respect one another— 
(Laughter)—and he thought that the Council might respect 
Mr. Lloyd-George’s views, however much they might disagree 
with them. Mr. Ellett had read a long list of reforms in which | 
the Council had taken a gcod part :Mr. Lloyd-George, no doubt, 
could produce quite a different list ; but whether they were 
in agreement or in disagreement, the Society, with its limited 
membership—(‘ Oh’)—was casting a reflection upon -itself when 
it passed a condemnation of the most distinguished: Policor of 
the day. (Laughter.) 

MR. H. R. REYNOLDS said he should have dhongi it would 
have been obvious to the Chancellor of the Exchequer—it was 
very obvious to a great many solicitors—that contentious legis- 
lation was the very best thing for promoting litigation and 
putting money into the pockets of the profession. The Council 
could not, therefore, be accused of undue regard for the interests 
of the pockets of solicitors if they opposed legislation which was 
likely to produce such an effect. 

THE PRESIDENT'S SPEECH. 

The PRESIDENT denied that he had come there wi the 
desire of swallowing the Chancellor of the Exchequer whole. 
, (Laughter.) On the contrary, he came there with very great regret 
to take the chair at a meeting at which he felt that sucha reso- 
lution was absolutely necessary. (Cheers.) They were not con- 
sidering the wisdom, or the want of wisdom, shown by the 
Society in the.action they had taken from time to time in regard 
to legislation, though he thought their record was a good one. 
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They were not there to discuss the justice, or injustice, of the 
Finance Act, and there was no question of party politics in that 
Hall. Indeed, the one thing the-Chancellor ofthe Exchequer gave 
them credit for was that they hit all round, whether a Liberal or 
a Conservative Government was in power.. They were there to 
meet a charge, made by a member of their own Society against 
the body to which he belonged, of uniformly regulating their 
Parliamentary action by the purely selfish consideration whether 
it would increase or diminish their legal charges. (Hear, hear.) 
He ventured to say if there was any doubt about the meaning 
of the words used by Mr. Lloyd-George at the beginning of his 
statement, he made it perfectly clear what was his meaning when 
he said it was impossible that the Society should oppose the 
Finance Act if it would add three guineas to their charges. 
That could but mean that they were actuated in the action.they 
had taken in Parliament by selfish considerations. (Cheers.) Mr. 
Lloyd-George had been twenty-six years in practice; he became 
a member of the Society three years ago. (Laughter, ) He 
wondered when Mr. Lloyd- George ascertained that the uniform 
action of the Society was so discreditable, whether it was in his 
twenty-three years of practice before he joined the Society or 
whether it was since he became a member that he had arrived 
at such a conclusion. He sat next Mr. Iyloyd-George when he 
was last in that Hall, when he expressed the pride it was to him 
to be there, and testified to the respect with which he regarded 
the senior members of the profession who were gathered round 
him, and expressed the great satisfaction it gave him to have 
their good opinion. Was not the simple answer to the sugges- 
tion that he made these unjust aspersions in the heat of the mo- 
ment andin the irritation of Parliamentary debate, without 
weighing his words, that a responsible Minister of the Crown 
ought to weigh his’ words? (Prolonged Cheers.) Something 
had been said about Mr. Lloyd-George being given the op- 
portunity of a reply. Mr. Lloyd-George had not given him the 
chance of a reply because he had not the honour of sitting in the 
House. If hbe had, Mr. Lloyd-George would have had a reply 
on the spur of the moment. But he was a member of the Society, 
and the notice of motion which was sent him was to give him 
the opportunity of being present and explaining his words. He 
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believed he was right in saying that Mr. Lloyd-George put 
down the work which was detaining him at the House of Com- 
mons on the paper only two days ago, and that if he had desired 
to attend the meeting he could have done so. He did not want 
to say a word to excite their feelings. He could hardly trust 
himself to speak about the matter, because to be charged, at the 
end of his career as President, with desiring merely to increase 
his remuneration without any consideration for his clients and 
the public was most unpleasant. It was a charge which he 
thought they could not with credit to themselves and honour to 
the profession pass over. (Cheers.) If they passed the resolution, 
he trusted that Mr. Lloyd-George would take the course which 
was always open to an honourable man and would withdraw 
the charge of unworthy motives made against the: profession. 
(Loud and continued Cheers.) 


The motion was carried, only eight votes being given 
against it. a 

The Art of Cross-Examination.—(Continued).—T he golden 
Tule of all cross-examinations is, never lose your temper. There 
is no time in the practice of the profession, there is no incident 
in the history of our lives that requires a more calm, a more cool, 
and collected mental condition, than that in which the cross- 
examiner is placed. And it might be that I can go on very use- 
fuliy with a series of ‘‘Don’ts” in this connection, butI have 
only one or two “don'ts” noted, and these are :—Don’t expect a 
witness to fall into any trap, no matter how skilfully it may be 
prepared. Don’t expect that you are going to smash any wit- 
ness—and when I use the word “smash” I use it in the ordinary 
colloquial term spoken of by lawyers in conducting a vigorous 
ctoss-examination. The man who goes into the Court with his 
brief, I care not how eminent a counsel he may be, I care not 
what his experience may be, I care not how good a case he may 
have, if he goes into Court with the ideain his head that he is 
going to smash a witness by cross-examination, that man retires 
from the field; defeated in nine cases out of ten, and .perhaps in 
a larger percentage. Witnesses are knowing people; they are 
crafty; they know more about their affairs and what they are 
talking about than you or I do; they have lived with them ; 
they are people who are very quick of observation, and they have 
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a certain amount of cunning, and that cunning, the most careful 
counsel sometimes is unable to circumvent, even when the 
Court and when the Counsel are both convinced that the witness 
is not telling the truth. l 


* = * y * 


Cardinal Rules of Cross-E xamination.—The first is and that 
is largely covered by some things I have already said—the ex- 
aminuing counsel must have a continuity and concentration of 
thought. If he has not that, he cannot cross-examine. By con- 
centration I mean that which eliminates and excludes every 
other thought excepting the subject in hand, and the witness he 
is dealing with. By continuity, I mean that it is not in broken 
patches, that his concentration is not fixed here this moment and 
somewhere else the next, but there should be continuity 
throughout the whole of his cross-examination. And that leads 
to the second rule which is: Never let the witness get away with 
you. You will see a witness who is being well cross-examined, 
but the witness, whether through craft or unintentionally, leads 
off into some ‘other branch, and counsel follows him into that 
branch, and the counsel’s work to the extent to which he had got 
before he was led away, is practically nullified. If he had not 
permitted himself to be led away, if he had kept his witness to 
the point, if he had not allowed the witness to get the mastery. 
of himand take him into some side issue, the chances are he 
would have done good work, but the moment the break is made, 
the moment the man gets the whip-hand, and takes you away 
into a side issue, your continuity is broken, your concentration 
is weakened, and the opportunity is gone that you perhaps have 
been striving to attain for half an hour with that particular wit- 
ness. Then the third cardinal rule that I should say should be 
crystallized is : Don’t begin to cross-examine upon any point 
unless. you have good ground for gaining that point, and stop 
absolutely short when you gain it. Letme illustrate what I 
' mean by that: A witness is called, and he is asked if he said a 
certain thing upon acertain occasion. In many, many cases the 
answer of the witness is: “No. I don’tremember that I did.” 
He asks again : “ Well, think it over; didn’t you sayso and 
so?” “I don’t remember. I don’t remember anything about it.” 
Counsel goes aboyt three questions further, and the map 
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says : “No, I never said it.” Now, that isa thing that happens 
in almost every trial. If counsel had been satisfied to take the 
want of memory, whilst it may have been against the contention 
of the counsel, it may have been against his side of the case, it 
is infinitely better for counsel that a witness should not remem- 
ber than that he should remember and swear point blank that he 
never said such a thing. l 


The fourth rule is important as regards policy. Itis one I 
have given a good deal of thought to, because one does not like 
to announce principles without consideration. I can only say I 
have tried it in my own cases, and when I have not done it, I 
have always thought that I would have been better off if I had 
taken the rule and followed it, and that is this : Always attack 
your witness inthe weakest point at the opening, unless it is 
some complicated matter involving long accounts or something 
of that kind. Always attack your witness where he is least pre- 
pared or protected. And the reason for that, when you come to 
think of it, is very apparent. When a cross-examiner gets up 
to put his questions, the witness is more or less nervous. In 
many cases he has been told: ‘Oh, well, wait until John 
Smith or James Jones, the eminent K.C., gets hold of you; he 
will turn you inside out in three minutes.” Well, Mr. Jones 
gets up, and the witness has some apprehension, he isa bit 
nervous; he is unused to your tone of voice, and there isa 
complete and sudden change of style in the method of cross- 
examining from the. method of the examination-in-chief. There 
is no time at all for him to get his evidence in mind, and the 
first moment that you strike the weakest point of his testimony 
under these conditions, you strike when he is least prepared for 
it, because in a few minutes, even a nervous witness will regain 
his confidence, and he feels you are not such a tremendous man 
after all, that you cannot turn him inside out, that you cannot 
smash him, and that he can hold his own fairly with you. You 
ask him the same question in I5 minutes after he has become 
prepared, and he has everything in his mind; he says “ yes” or 
“no,” and “I will explain that to you.” And he will at once ex- 
plain, whereas, if he had been attacked in the first place, and 
you caught him just at the moment when the sudden: 
change occurred between the methods of examination, you 
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might have got the answer that you were seeking, and very 
likely a true answer, because when a witness has his time to 
think, knowing that he isa witness there in favour of the man 
who calls him, naturally and without any malevolence or with- 
out any wrong-doing on his part, his mind intuitively and 
unconsciously gets a sudden twist or turn that is very difficult to 


straighten out. 
* * * * 


Then let me strongly urge upon the members of the Bar 
here who take their own cross-examinations, never to attack a 
man’s character unless they haveit ofrecord. Ido not know 
how often in the course of my own experience, which has not 
been altogether limited, I have been told ofa state of facts re- 
garding character which my .client supposed he was correctly 
representing to me, but which he was not, and at the trial I have 
been met with a condition of things on the part of the witness 
that absolutely turned the Jury in his favour. Therefore, I say, 
it is important that if you know the record, if you have convic- 
tions against the witness, andifthey are within two or three 
months or even within six months, it might be safe to ask him 
if he had been convicted of a certain offence; but if a man 
has been convicted 10 or 12 years ago, has served his term 
in the penitentiary and has come out, and is living aclean, res- 
pectable life, no counsel will ever advance the interests of his 
client by asking that man if he was ever convicted. 


Now let me add one or two words of my own. Remember 
that cross-examination is a duty we owe to our clients, not a 
matter of mere personal glory or fame. Remember that regard 
must be had for the true administration of Justice, and that Jus- 
tice must not be defeated by improper cross-examination. 
Remember that we owe an obligation to the State which gives a 
monopoly to our profession, and that we should render that to the 
State which enures to the benefit of the public. Remember also 
that in cross-examination we owe a duty to ourselves, and that 
we are bound to give the best that is in us in that most difficult 
art, however we may fail in the result; and so, if we fulfil all 
these obligations, our names will be re-called as those who lent 
honour and dignity to our profession; we will be remembered as 
those who regarded fairness as one of the great elements of 
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advocacy, and whose talents and genius were not aimed at sélf- 
‘glorification but were used to establish truth, to detect: false- 
hood, to uphold right and justice and to expose the MORE 


doings of dishonest men.—Canada Law Times. 


+ 
*. 


The Evidence of Handwriting Experts.—In connection ath 
the Osborne Cadet Case, the result of which is another instance 
of the supreme importance of the actions of public departments 
being subject, on proper occasions, to review by the Courts, Sir 
Edward Carson has made a powerful attack upon the testimony 
. of experts in handwriting, going the length of suggesting that 
it should never be admitted. It is easy, of course, to ridicule the 
pretensions and achievements of some of these witnesses, and 
Sir Edward Carson is not the only distinguished member of the 
Bar who has revelled in the task. Here, for instance, is Lord 
Brampton’s account, in his “ Reminiscences,” of an encounter he 
once had with Mr. Nethercliffe, the most famous of all the ex- 
perts in handwriting of his time :— 


“When I rose to cross-examine I handed to the expert six 
slips of paper, each of which was written in a different kind of 
handwriting. Nethercliffe took out his large pair of spectacles, 
magnifies, which he always carried. ‘Then he began to polish 
them witha great deal of care, saying, as he performed the 
operation: “I see, Mr. Hawkins, what you are going to try to do. 
You want to put me in a hole.” “I do, Mr. Nethercliffe, and if 
you are ready for the hole, tell me, were these six pieces of paper 
written by one hand about the same time?” 


He examined them carefully, and after a considerable time 


answered: “ No. They were written at different times and by 
different hands.” 
“ By different persons, do you say” ‘Yes certainly.” 


‘Now, Mr. Nethercliffe, you arein the hole! I wrote them 
myself this morning at this desk.” 


To challenge the infallibility of the evidence of experts in 
handwriting is one thing; to propose, as Sir Edward Carson 
does, to exclude it altogether is quite another. There are for- ` 
gery and other cases in which the trained observation of the expert’ 
may be of assistance to the Judge and Jury, and there would be © 
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little.wisdom in making it a hard-and-fast rule that their evi- 
‘dence shall not be adinissible. What is required is a change in 
the status of these witnesses. Their statements should be regarded 
as-advice rather than as evidence and no Judge or Jury should 
accept their statements wit hout exercising an independent opinion. 
This is already the practice of.nearly all our Judges,and Magis- 
‘trates, but there have been occasions in recent years on which the 
practice-has not been followed as closley as it might have been.— 
The Law RUAA 
, ; on 
| The Tout System tn Tanjore-—Mr. N. K. Ramasawmi Aiyar, 
row of the Tanjore Bar, has sent us a copy of his letter to the 
Tanjore Bar Association dealing with two points affecting the 
profession. The first point raised by him is that steps should 
be taken to discourage the tout system which apparently i is more 
prevalent in Tanjore than-in other places. It is well that atten- 
tion is, paid by the Association to this illegal practice-and some 
joint action taken to root out the practice. His other point is 
that the Bar Association_should resolve that Senior Vakils 
should raise-and fix then minimum fees. This seems some- 
what Utopian. We: rather think that the Bar Association 
cannot deal with what appears to be a question for decision among 
the Senior Vakils themselves. ` 
. s'e 

The Case of Savarkar.—The Indian Student Savarkar having 
caused considerable trouble to the English Courts of Law, ap- 
pears now to be creating international complications. When it 
was decided that he must return to India in custody under the 
Fugitive Offenders Act, 1881, he was put on board the P. & O. 
Steamer Moree, While she lay inthe harbour of Marseilles 
he’ escaped through the port-hole of a bathroom and swam 
ashore, only to be seized by a French gendarme ahd handed 
over ‘to the detective who had been in charge on the steamer, 
and he has been carried off to India inthe Morea. It is, now 
sugg gested in France that, having teached French soil, Sayarkar 
ought not to have been restored to British custody except after 
‘compliance with the terms of the Extradition Treaties, and 
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that as a political offender he would not be liable to surrender 
under those treaties. 


Considerable difficulties may arise on the conveyance by 
sea of fugitive criminals in ships which touch at several ports. 
A writ of habeas corpus can be executed on a foreign merchant 
vessel and on British vessels (56 Geo. III, C. 100,S. 5). It is 
theoretically possible for a fugitive criminal surrendered by 
the authorities of one British possession to get a habeas corpus 
at a port in every other British possession at which the vessel 
touches, whether the merchant vessel in which he is being con- 
veyed is under the British ora foreign flag. So far as foreign 
mail ships go, provision is made for the making and application 
of conventious which permit the powers of arrest or execution 
of process on such vessels while in British ports (54 & 55 Vict. 
C. 31, S. 4). Members of the crew of a merchant ship deserting 
ina foreign port arealso under international arrangements 
supplemented as to the King’s dominions by statute liable to be - 
recaptured and returned to the ship. But these arrangements 
and Acts do not apply to passengers, voluntary or involuntary, 
on such vessels; and as Savarkar actually reached French soil 
we fear that some arrangement will have to be made with 
France to justify his trial in India —The Law Fournal. 

: + 

Lord Halsbury :— At the annual dinner of the Hardwicke 
Society, the Lord Chancellor, in proposing the health of Lord 
Halsbury, said he did not perceive at the present moment any 
special reason for wishing him health, because he seemed to 
possess it in abundance. He had some little claim to propose the 
toast, because ever since he was quite a young man he had invari- 
ably received most constant and marked kindness at the hands of 
Lord Halsbury, not only at the time he was practising at the Bar, 
but also since he had been in the honourable position of being 
one of his Judicial colleagues, and also as a colleague in Parlia- 
ment. He would not say that he had been fortunate enough on 
the Parliamentary side of his life at all times to meet with the 
full approval of Lord Halsbury for his humble pfoceedings. 
Whenever he had been unfortunate enough to differ from Lord 
Halsbury he had found the deadly and formidable’character of 
his-opposition, but he had never heard an unfair comment, and 
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he had never known ona single occasion any descent ‘to that 
pitiful expedient of personal attack which was the only resource 
- of those who were incapable of arguments themselves. The 
society was avery appropriate place in which to propose the 
toast, not only because of the old associations and long service 
of Lord Halsbury in connection with it, but also because the 
society itself derived its name from perhaps the greatest Chan- 
cellor they had had in the last few centuries, and because it was 
-confined to members of the English Bar. ~ Lord Halsbury, while 
at the Bar, was confronted with some of the most illustrious 
‘men that ever practised in the Courts—with Mellish, Karslake, 
Russell, Benjamin, and others—and he was at all times quite a 
rival to them at their best. He supposed all members of the 
English Bar wanted tobe great advocates. Some of them, 
perhaps, would like to be great judges, and he was sure that every 
one of them would like to be great statesmen, except those who 
were so already. In regard to the judicial position, he believed 
the greatest service that their profession rendered to the country 
was that it was able to provide not only judges for the United 
Kingdom, but also for all parts of the Empire beyond the Seas. 
It was in vain that they subdued savage races or that they cast 
the protection of their sword over those who were down-trod- 
den unless they could also persuade them that their Courts were 
patient, fearless, and incorruptible, and would not allow wrong 
to be done to any manner of men. The Bar was also fertile in 
producing statesmen and in producing politicians, which were 
not always quite the same thing. They could greet: in Lord 
Halsbury a statesman whohad livedin great events and in 
great scenes, and who had always attracted the respect and 
admiration of those who differed from him by the courage, con- 
viction, and absolute sincerity with which- he had at all times 
expressed his view as to what was best in the interest of this 
country. But he thought that while doing honour to Lord 
Halsbury’s career they were thinking less about his great 
achievements than about the man himself, the central figure in 
a great profession, to whom they wished many long years of 
health and happiuess. 


Lord Halsbury, after acknowledging the kind words of the 
Lord Chancellor, claimed a'very early acquaintance with the , 
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“Hardwicke Society. He thought he might say he was one of its 
founders, and he well remembered ‘the meeting at which they 
determined upon its name, They regarded the great man whose 
name they determined to take as being thetype of what an 
English Chancellor should be. Lord Justice Mathew ‘was their 
first Secretary and the chief songster at their social functions. 
He’ could not help thinking that the society had set a good 
example to those who were endeavouring to fit themselves for 
-their career at the Bar. -Mere talking was not eloquence, but the 
faculty of thinking when they were on their legs was one which 
was not easily acquired at the moment. The first brief that 
‘some very rash person intrusted him with he had before Lord 
Campbell, and he wascalled uponin the ordinary course to 
examine the first witness. One.of the things at the Bar that 
they had tolearn was how to examine a witness. It did not - 
.come by nature. He was blundering through his first efforts to 
guide his:witness to the question which was about to be deter- 
mined when he got into a fog—which he supposed anybody 
„would get into—when for the first time he heard his own ‘voice 
asking: questions in court—wlien he received this sort of encoura- 
gement from the Lord Chief Justice, who exclaimed,‘ For God’s 
sake, Sir, will you go on? It had a good effect on him, although 
he was very angry withthe Chief Justice at the time, for he 
got rid-in a-great measure of his nervousness. When it had been ~ 
his duty from time to time to have witnesses before him he con- 
sidered the question whether the learned Judge was ‘always 
doing justice when he insisted upon a strict logical reply from 
a person who had never, perhaps; þeen examined as a witness 
before. 

.. The Lord Chief Justice, in replying to- the toast, said that 
there was nothing harder than to learn to bea Judge. He 
wished they could all follow theexample of Lord Halsbury, 
the ‘best presidént of any Court before whomi he had ever argued. 
The difficulty in finding the happy mean on the part of the 
Judge -wás extremely great. Asan old advocate at the Bar, he 
‘could say that there was no Judge more difficult to practise 
before than‘the absolutely silent one, who never let one know 
what was. passing through hnis mind. They all knew what it was 
to practise before the garrulous Judge.. ‘To find the, happy“ mean 
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>for a Judge to let the advocate know his mind and yet not to 
interrupt the course of the argument—was a very difficult ideal 
to attain. The reason why His Majesty’s Judges commanded 
respect was, in the first place, because they had the assistance of 
a free and independent Bar, who insisted on putting their argu- 
ments before the Court; and, secondly, because, whatever might 
be said of them, they did not care two-pence—he would not use 
any stronger phrase—for public criticism if they felt they were 
discharging their duties to the best of their ability. He should 
be very sorry indeed forthe day to come when it should be 
thought that because criticisms were passed upon the Judges in 
places where they had no power to respond, the Judges themselves 
should think its necessary to make any public utterance in sup- 
port of the discharge of their duties —The Law Yournal. 
* 


é +e 
The Additional Fudges Bıli—The Solicitor-General for- 
mally moved the third reading of this Bill. Mr. H. Craig said 
there was no reason why the Judges alone of our Civil Servants 
should have no age-limit imposed at which they must retire. 
Mr. Bottomley said that, enjoying as he did a considerable 
practice in the Courts, he had had opportunities of watching 


their proceedings, and had formed the opinion that if a short-’ 


hand-writer were appointed toeach Court the appointment of 
additional Judges would be rendered unnecessary. The cost 
of short-hand-writer if each Court would be infinitesimal. com- 


pared with the expense entailed by the waste of time which the 


present system involved. 

Mr. J.G. Butcher supported the hon. member's suggestion, 
and said that its adoption would save a great deal of time and 
would be of great advantage to those litigants who could not 
afford to obtain a transcript of a short-hand-writer’s notes when 
they wished to carry a case to the Court of Appeal. 

Mr. Gibson Bowles said he was glad that what might have 
been irritating and extremely offensive debates had been avoided 
for he could see the time approching when the King’s Courts 


would be the only things which stood between the people and - 


the oppression of a proud and insulting bureaucracy. 

Commissioners were making the law, breaking the law, 
construing the law, and disregarding the law, and a very serj- 
ous time was approaching for tax-payers, 


e 
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Mr. Morton said the whole question: of the Long Vacation 
ought to be dealt with before new Judges were appointed. If the. 
present Judges sat for eleven months in the year instead of only 
eight months there would be no need to increase their number. 
He moved that the Bill be read a third time that day three months. 

Mr. Watt seconded the rejection of the Bill. : 

, Sir Edward Carson said that when the King’s Bench adjourn- 
ed at the end of the month there would be -hundreds of cases 
ready for trial, some of which were begun more than a year ago, 
which could not be tried. He had many times to advise litigants 
that it was absolutely useless for them to seek remedy in the 
Courts owing to the delay that must necessarily occur. Hehad a 
letter from a solicitor concerning the case of a man who had been 
turned out of his place owing to certain charges made against 
him and was told that he must vindicate himself in the Courts, 
He believed that that man hada perfect answer, but told him 
that it would take eight mouths ora year before his case could 
be heard, and meanwhile he, his wife, and children would be 
starving ‘because of the arrears of business. That was not jus- 
tice; it was a denial of justice. The appointment of the two 
Judges now proposed would not be a sufficient measure without 
other reforms. Judges were taken away from the King’s Bench 
Division for a variety of specid! purposes, aud then complaint 
was made that they did not keep abreast of their ordinary work. 
Until Judges had their work duly assigned to them, and were 
instructed not to leave it for other tasks, the condition of affairs 
in'the King’s Bench Division would never be satisfactory. He 
was in hopes that the addition of these Judges would enable 
something of the kind to be done. As regarded the Long Vaca- 
tion, he thought the time had come when the question of dimi- 
nishing it might well be considered ; and he did not think oppo- 
sition to the making of any such change required in the public 
interest would come from those connected with the administra- 
tion of the law. He believed it would be advantageous to appoint 
Judges at an earlier age than.was customary at present, but he 
was opposed to fixing an age-limit, which would probably some- 
times exclude the most suitable man. 

3 . The Solicitor-General said his right hon. friend the Member - 
for Dablin University had said he had had to.advise clients not: 
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to bring actions. An instance of the same kind occurred to him 
before he accepted his present office—and it was not an isolat- 
ed case—which served to show what might happen when there 
were not sufficient Judges. A litigant came to him for advice. He 
* had a claim for £12,000. He was not a rich man, and had had to 
borrow money from his bank to carry on his business. He was 
anxious to realise this claim and pay off his loan from the bank. 
He had a perfectly good claim to which there was not the faint- 
est defence. A defence, however, was set up, which entailed 
five or six months’ delay, and his client could not afford to wait 
because before that time had elapsed his credit might have gone. 
Realising that, he advised him, notwithstanding that there was 
no defence to his claim, to compromise, and to accept the 75 
per cent, that was offered to him. He did not hesitate to say 
that that was a scandalous state of things. He only wished to 
bring it home to hon. members who did not realise it that this 
was a matter that affected the public, and not the lawyers. The 
Joint Committee recommended that this particular reform should 
_ be carried out at once, and that other reforms shouid be consider- 
ed without delay. Those matters were actually under the consi- 
deration of those who would have to’ deal with them, as were 
also the suggestions made with regard to the circuits, but it was 
quite impossible to discuss them inthe House until they had 
assumed a somewhat more definite shape. Ample opportunity of 
discussing them, however, would be given before they were put 
into execution. He did not purpose to discuss the circuit ques- 
tion. He would only say that for himself he was very much im- 
pressed with the desirability, with due regard to economy and 
the saving of time, of His Majesty’s Judges going round the 
country and bringing home to the minds of the public some- 
thing of the administration of the law. As.to the suggestion 
that a short-hand uote should he taken of the evidence, that did 
not seem quite germane tothe discussion, although it arose 
naturally in a debate like this. He would point out, however, 
that it was by no means so simple a matter as some hon. mem- 
bers thought. He had often wished to see a short-hand note, so 
that the Judge’s words and those of witnesses might be recorded 
as spoken but there’was the difficulty that the majority of the 
cases were begun and concluded, on the same day. The 
8° 
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short-hand note, however, was of some use for the Court of 
Appeal; but there was always a danger that if a case came to a 
close, there would be no effective note of evidence on which a 
Judge could rely in case of dispute as to what a witness really 
did say. i 

The age limit was not a question which coúld be dealt with 
in this Bill. Hon. members who preached economy should re- 
memember that if a Judge retired, with capacity to perform his 
work, he received a pension, and another Judge had to be ap- 
pointed, at a salary ofa £ 5,000 a year. At this moment he 
knew of no Judge who was incapable of performing his duties 
on account of age. The Judges now on the Bench were as 
competent to do their work as they had ever been. 


The amendment having been negatived, the Bill was read a 

third time.—The Law Journal. 
* 
* * 

Furymens fee and Drink.—Mt. Justice Darling, at the Bir-~ 
mingham Assizes, on Monday, said he had received a complaint 
that after one of the cases was over, and the small fee to which 
each juryman was entitled was brought bythe officer of the Court, 
one of the Jurymen took up the whole of the money and put it 
into his pocket, remarking that it was customary to spend it in 
drink. It was only after a protest from a juryman that his fee 
was handed over to him, and handed over with very rude remarks 
upon his not consenting to what was said to be the practice of 
spending the money in drink. He would like to know if it were 
true. The foreman admitted picking upthe money. His Lordship: 
‘Tell me what happened.’ The foreman said that it had been 
the practice to pick up the money and give the man in charge 
of it something, and then to spend the rest or to putit in the 
poor-box. All his colleagues fell in with the suggestion except 
one. His Lordship said it was absolutely wrong that any portion 
of the money should be given to the Usher or any officer of the 
Court. The money belonged to the Jurymen alone, and if he 
knew of any officer demanding anything that officer would be 
dealt with as others had beenin London. It was a most impro- 
per practice to take the money and treat it as to be spent in 
drink, and he hoped it would not be repeated. Half the crime 
they had to deal with at the Assizes was due to people taking too 
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much drink, and it was a sad state of things if Jurymen there 
who administered justice and brought people toa proper mode 
of life the moment they left the Court gave an exhibition of that 
kind.— The Law Journal. 
avs 

The Too Long Vacation.—To-day we enter upon what will 
probably be the last of the long ten-week autumn vacations. 
The profession generally has chafed under this enforced breach 
in its work for a good many years past, and we are not surprised 
that at last a long suffering member of the Junior Bar has dared, 
as Mr. Spokes did last Tuesday, to tella Judge in open Court 
that ‘it is a scandal that the Courts should rise for ten weeks’. 
This protest was made in reply to an observation of Mr. Justice 
Bucknill ona scandal of another kind—the putting into the 
‘short cause’ list of actions requiring more or less prolonged 
investigation, to the detriment of other suitors who desire to have 
their own very simple cases promptly disposed of. We cannot 
help thinking that the learned Judge ‘ put down his foot’ as he 
said, at the wrong place, and that hig comment on the retort of 
counsel was very unconvincing. ‘ Wait until you’re a Judge’ said 
the urbane Judge ;‘are you a Member of Parliament ?’ The 
holiday requirements of political barristers, and a few busy 
leaders who are not politicians cannot be allowed to stand in the 
way of the interests and wishes of the profession generally. 
And as to our hard-worked Judges, we have it on the best 
authority that they will not oppose any reasonable shortening of 
the vacation if the public interest demands that sacrifice at 
their hands. There is an additional argument here for the 
abolition of the half-day sittings on Saturdays. The full week-end 
holiday throughout the year may well be required to main- 
tain the power of efficient work in the Judges, to whom it would 
be a good equivalent for the longer hours aud shorter vacations 
which the insistent demand for speedy justice imposes on them. 
If the future reduction of the Long Vacation is not announced 
next October among the ‘other reforms’ promised on the ap- 
pointment of the additional Judges it will be the duty of the Bar 
Council, or, failing them, of the Bar in general meeting, to join 
in the oft-repeated resolutions of the Law Society and its Counci? 
_ urging this long-delayed reform, and we do not believe ourselves, 
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notwithstanding Mr. Justice Bucknill’s protest, that the Judges 
will refuse to give effect to the general demand.—TZhe Law 
Fournal. 
as 

Attire and the Sexes.—A girl, when arrested on a charge of 
theft, was in male attire, and when before the North London 
Magistrate the other day inquired whether there was any Jaw to 
say what a woman should wear. There are now no sumptuary 
laws, and fashion alone rules the dress of the sexes; but it has 
been usual to treat as idle and disorderly those persons who go 
about in the garb of the other sex. ‘There is said to have existed 
at Common Law the offence of ‘travesty,’ t.e., the wearing by one 
sex of the garb of the other, but we can find no authority or case or 
statute that the wearing of the attire of the opposite sex can of 
itself now be treated as criminal offence, though the disguise may 
afford some indication that the wearer is up to no good.—Jébzd. 


CONTEMPORARY LEGAL LITERATURE. 


In two articles in the Harvard Law Review (May and June 
1910) Mr. Mechem discusses the basis and limits of the Rvle 
relating to the liability of an Undisclosed Principal. The learn- 
ed writer does not quite accept the principle of subrogation as 
constituting the basis of a contracting party’s right against an 
undisclosed principal of the other party (¿f. 18 Yale Law Four- 
nal, 443). Accepting, however, the existence of the right as too 
well established, the author considers at some length the extent 
and basis of the principal exceptionsto the rule. The two 
principal exceptions relate to the cases in which (1) the principal 
has settled his accounts in the matter with the agent, or (2) the 
other party has elected to hold the agent only liable. 


With reference to the first exception attention is drawn to 
the different views that have at different times prevailed in the 
English Courts. The point was whether, to relieve the princi- 
pal from his liability on this ground, the mere fact that he has 
paid his agent in respect of the transaction was enough, or was 
it necessary that he should have been led so to do by the con- 
duct of the other party to the contract.. (Compare Thomson v. 
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Davenport>, Armstrong v. Stokes? with Heald v. Kenworthy, 
Irvine w. Watson* and (on appeal) tbid 414 and Davison v. 
Donaldson *}. 


Dealiug with the second exception, the author states the 
different views as to the theory underlying the exception, in the 
following paragraph :— 


Theortes of Election.—With reference to this matter of elec- 
tion four views are possible: (1) That the other party unexpect- 
edly finds himself in a situation where he can hold one of two 
parties liable and he must simply choose between them. (2) That 
the other party, inasmuch as he has a contract in terms with 
the agent, will presumptively pursue this obligation, and that 
therefore some affirmative action is necessary to show that he 
intends to abandon this for his remedy against the principal. 
(3) That the other party, as soon as he discovers the existence of 
the principal, will presumptively look to him rather than to the 
agent, and that some affirmative act is therefore necessary to 
show that he prefers to hold the agent. (4) That the other party, 
having actually dealt with the agent as principal and obtained an 
obligation against him, but finding unexpectedly that he also 
has a claim against the principal, intends to make the most of 
the situation,—to keep and enforce his claims against both until 
he has obtained satisfaction from one of them or has done some- 
thing which in fact or in law shows that he has abandoned his 
claim against one or the other of them. 


In determining whether or not any particular acts of the 
other party to the contract constitute an election to hold the 
agent alone liable, the writer points out the importance of 
noting whether the party has or has not, tefore such acts, become 
aware of the existence and identity of the principal. The rest 
of the second article is devoted to a discussion of the case-law 
as to what acts amount to such election. 


Another article in the Harvard Law Revtew (June 1910) 
deals with ‘ Mistake of fact asa ground for A firmative Relief’, 
whether by way of (i) rectification or of (ii) rescission. Classi- 





» (1899) 9B. & Ċ. 78. 2, (1872) L. R. 7 Q. B. 598. 
, (i855) 10 Exch. 739. 4, (1879) 5 Q. B. D. 102, 
(1882) 9 Q. B. D. 623. 
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fying mistakes, the author points out that the mistake may (i) 
with reference to Jartzes, be unilateral or mutual, and (ii) with 
reference to the swédzect, intrinsic or extrinsic. Itis only if the 
mistake is mutual and intrinsic that a party is entitled to relief 
by way of rescission. But even a unilateral or extrinsic mistake 
may entitle the mistaken party to such relief if before the con- 
tract the other party was aware of the fact that the former was en- 
tering into the contract under a mistake. Again where rectifi- 
cation is sought of a deed of gzf#, there is no question of contract 
and certain mistakes on the part of the donor in the matter of the 
wreting of the deed, if clearly established, may, even though uni- 
lateral, entitle him to relief. One important distinction between 
rectification and rescission isthat the former is by way of affirm-~ 
ance and the latter by way of disaffirmance of the transaction. 


The result of the discussion is summed up in the following 
propositions :— 

1. To be a ground for relief the mistake must relate toa 
present existing fact and must not be due to a want of ordinary 
care on the part of the plaintiff. 


2. If the plaintiff seek reformation of a writing intended to 
set forth a transaction based on valuable consideration, the 
plaintiff must establish a prior bargain upon’ which the parties 
agreed, and that by mutual mistake or mistake on the part of 
the plaintiff, and knowledge thereof on the part of the defendant, 
‘that writing fails to express the prior bargain. 


3. Ifthe plaintiff seek reformation of a writing intended 
to set forth a gift, he must show that by mistake in reducing 
the terms of the gift to writing, the writing fails to express the 
donor’s intention; but in such a case the donor is the only party 
who may obtain this relief, since equity will not interfere to in- 
crease the gift in favour of the donee who is a mere volunteer. 


4. Ifthe plaintiff seek rescission, he must show that the 
parties entered into the agreement under a mutual mistake as to 
some matter actuaily contracted about ; or else that the defend- 
ant became cognizant or the plaintiff’s mistake at, or prior to, the 
making of the agreenient. 
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- Unreported Judgments of the Bombay High Court: BY 

DAMODHAR GOVARDHAN Doss, Pleader, Rajkote.—The idea of 
publishing from the printed Judgments of the Bombay High 
Court the unreported cases, 7. e., the cases not reported in the 
Bombay series, is a commendable one, and the publishers are 
to be congratulated “upon their task of publishing these judg- 
ments, ‘The rst volume contains the unreported Judgments froin 
the year 1869-73. ‘There are very many useful Judgments which 
have not been reported and we have no doubt this will be useful 
to the profession. The publishers have given an index for each 
volume which lightens the task of reference. 





The Collections of Hindu Law Texts, a Quarterly Magazine : 
By J. R. GHARPURE, M. A., L.L.B., Vakil, High Court: 
—We owe an apology to the Editor for the delay in 
noticing this Magazine. We have no doubt that the publica- 
tion of the authorities on Hindu Law in Sanskrit together with 
correct translations thereof will be useful and supply a real want. 
A really good publication of .these authorities will lighten the 
task of Judges who have to administer Hindu Law. The Edi- 
tor has begun with the publication of the portion of the Yajna- 
valkya Smriti which deals with Vyavahara. Unfortunately, how- 
ever, there are very many publications of the Yajnavalkya Smrithi 
with the Mitakshara commentary,and a substantial portion of the 
Vyavahara Adhyaya has also been translated by others long ago. 
Mr. Gharpure therefore starts with a preliminary disadvan- 
tage in offering to the public the publication of a portion which is 
not, at any rate, altogether new tothem. He, however, proposes 
to publish at the same time the Balambatti and the Subhodini 
which are commentaries on the Mitakshara, both of which have 
also been previously published. We should think that ifthe Editor 
had consolidated all these three works into one he would have 
done a real service to the cause of Hindu Law. Of course such 
a task is an extremely difficult one. However, the Editor is to be 
congratulated on his placing before the public a correct edition 
of Mitakshara, Balambattiand Subodhini together with the 
correct translations thereof and we trust the Magazine will prove 
a successful venture. 
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The Guardians and Wards Act: By ALEXANDER KINNEY, 
Administrator-General, Bengal, Caicutta.—Mr. Kinney is already 
known by his commentary on the SuccessionAct and other works. 
His present commentary on the Guardians and Wards Act isin - 
keeping with his other works. The notes are brief and all the 
cases are noted under their appropriate headings. In the Intro- ` 
duction the author gives, besides the Statement of Objects and 
Reasons and the legislative discussion bearing upon the Act, 
some definitions of mayortty, guardian, &c. He also gives in 
Part II of his Introduction an abstract and a prests of the provi- 
sions of the Act dealing with the powers, duties and liabilities of 
guardians. The rules framed by the different High Courts are 
given in the Appendix. We hope the book will be found useful 
by the members of the profession. 
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a APPLICATION OF HINDU LAW TO PROPERTY 
HELD BY A CONVERT AT THE TIME OF 
HIS CONVERSION. 





WILLIAM MACNAGHTEN, in his Precedents of Hindu Law, 
Vol. II, at pp..131-132, refers to a case in which the question related 
to the succession of a Hindu who became a Mahomedan and 
acquired property both before and after his conversion. He 
answers with reference to this question :—‘ Whatever property 
he, previously to his conversion, was possessed and seized of, will 
devolve on his nearest of kin who profess the Hindu religion, 
and whatever he acquired subsequently to his conversion will 
go to the person who, according to the Mahomedan Law, becomes 
his legal heir.” The rule here stated is this: The heirs accord- 
ing to Hindu Taw will take all the property which the deceased 
had at the time of his conversion, but his subsequently acquired 
property is governed by the Mahomedan Law. The rule is explica- 

` ble on the assumption that the convert must be taken to be dead, 
so that the property which he had at that time must be taken to 
have devolved eo zustant# on his heirs according to the Hindu 
Law. So understood, the rule would be applicable to whatever 
kind of property the convert might have possessed at the time, 
whether it be a share in joint family property or property which 
was acquired by his own exertions or which he would otherwise 
be entitled to absolutely. Mr. Mayne, however, in his book on 
Hindu Law and Usage, apparently understands the rule differently, 
although it is difficult to say what exactly his understanding of the 
tuleis. In paragraph 37 of of his book he says :—'‘ It has been 
stated that the property which he was possessed of at the time 
of his conversion will devolve upon those who were entitled to it 
at the time by the Hindu Law, but that the property which he 
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may subsequently acquire, will devolve according to Mahome- 
dan Law. The former proposition, however, must, I should 
think, be limited to cases where by the Hindu Law, his heirs 
had acquired an interest which he could not defeat. If he was 
able to disinherit any of his relations by alienation, or by will, it 
is difficult to see why he should not disinherit them by adopting 
a law which gave him a different line of heirs.” If Mr. Mayne 
understands the statement in MACNAGHTEN to relate to devolu- 
tion of all the propetties of the convert on his death, it is no doubt 
open to the criticism that as regards self-acquired property acquir- ` 
ed by the convert before conversion there is no principle in holding 
that it should devolve upon the heirs according to Hindu Law. 
Mr. Mayne fails to notice that the statement or the rule accord- . 
ing to MR. MACNAGHTEN which was cited and commented upon 
by the Judicial Committee in Yowala v. Dharm? relates to a time 
when Act XXI of 1850 (Freedom of Religion or, as familiarly 
known, the Lex Loci Act) was not in force. 


According to the Hindu Law prior to the Act XXI of 1850 
the moment a Hindu became a convert to a foreign faith, such as 
Mahomedanism, he became civilly dead, so that all his property, 
whether joint or self-acquired, passed either to the surviving co- 
parceners or to his Hiudu heirs. The consequences of apostacy 
prior to Act XXI of 1850 have been considered and discussed by 
the Allahabad High Court in Gobind Krishna Narain v. Abdul 
Qayyum, ? and the principles therein stated have been re- 
affirmed in a later case before the same Court (Gobind Krishna 
Narain v. Khunni Lal 3.) In the former case it was observed :— 
“ On the above authorities we cannot come to any other opinion 
than that Raja Ratan Singh (convert) must be considered, at 
least as far as the villages in Rohilkand, where the Hindu law 
prevailed, are concerned, to have become ‘ civilly dead’ on his 
conversion to Mahomedanism, and that all his property, whether 
ancestral or self-acquired, (if any), devolved on his son Daulat 
Singh. We are also of opinion that there is no foundation for the 
distinction which the learned advocate for respondents would 
have us draw between joint ancestral and self-acquired property. 
The authorities we have cited make no such distinction. The 
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tule they lay down is that a person in Rajah Ratan Singh’s 
position, an outcast by reason of his adoption of the Mahomedan 


faith, became civilly dead, and being dead all his property passed 
to the next Hindu heir.” 


The statement in MACNAGHTEN’S Principles and Prece- 
dents of Hindu Law, Vol. II, at pp. 131-132; related to this period 
of Hindu Law. If apostacy be regarded as a civil death 
which necessarily lets in the law of inheritance or the law of 
survivorship there can be no distinction between joint pro- 
perty and self-acquired property except with respect to the 
mode of devolution peculiar to these two kinds of proper- 
ties under Hindu Law. If the convert is to be regarded 
as dead at the moment of conversion, all properties, whether 
acquired by him or held by him as a member of a joint 
Hindu family, must be taken as divested so that his right of 
ownership inthe same must come to an end. The convert?s 
Hindu heirs, 7. e., heirs according to Hindu Law, will take 
his property, z. e., his self-acquired property will be taken by his 
heirs according to the Hindu Law of Inheritance and his share 
in the joint property will survive to his other co-parceners, 
Hence, from and after the date of conversion, he begins life 
anew andis governea by the Mahomedan Law and not by the 
Hindu Law. The property acquired after the conversion will, 
therefore, devolve according to Mahomedan Law. 


After Act XXI of 1850 apostacy cannot have and has not 
the above effect. The convert’s rights in all the property posses- 
sed by him are saved by the above statute, so that if, at 
the time of conversion, he had a share in the joint family 
property and was also possessed of self-acquired property, his 
share in the joint family property would not lapse to other 
members and he would not be divested of his rights in self- 
acquired property. The statement in 2 MACNAGHTEN, p. 133, 
above referred to, would no longer hold good after the passing 
of the statute, and to quote it as still applicable to a state of 
things prevailing after Act XXI of 1850 is entirely meaningless 
and groundless. The criticism, therefore, of Mr. MAYNE in 
paragraph 57 of his book is quite beside the point. Further the 
criticism, or at any rate the limitation, which MR. MAYNE wants 
to place, is rather meaningless. He thinks that the proposition 
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enunciated in the case in MACNAGHTEN already referred to, that 
property at the time of his conversion would be taken by his 
Hindu heirs, should be limited to cases in which the Hindu heirs 
acquired an indefeasible interest in the property ; that in the case 
of self-acquired property which the convert had at the time of his 
conversion, there could be no indefeasible interest in the property; 
and that, by adopting a new religion, he must be taken to have dis- 
inherited his Hindu heirs and that, at any rate, as regards such 
self-acquired property, the heirs according toMahomedan Law 
would take it. We think the limitation thus placed by Mr. 
Mayne is based upon a fundamental miscouception and his 
explanation can hardly be regarded as correct, If the state- 
ment in MACNAGH'TEN is, as said by Mr. Mayna, to be con- 
fined to property in which his Hindu heirs have acquired an 
indefeasible interest, Mr. MAYNE apparently accepts the pro- 
position that such property will be taken by the Hindu heirs and 
that the convert will have no rights in it. Such a proposition, 
however, can hardly be maintained as good law at the present day, 
for it must be taken that as regards the property in which an 
indefeasible right is possessed. by others according to Hindu Law 
—for instance joint property in which the convert had a right to 
a share—there never was any doubt prior to Act XXI of 1850 
that the rights of the members stil) remaining in the fold were 
in any way afected by the conversion (except it be that these 
members obtained a benefit by the lapse to them of the 
share of the convert.) The only question then was as to 
whether, according to the Hindu Law, the rights of the 
convert were affected by the conversion as by the lapse 
of his share to the other members and by his being divested 
ot his tights in property. MAcNAGHTEN’s statement already 
referred to had reference to this question of the rights of the 
convert. It is now conclusively settled by the Judicial Com- 
mitteein Aéraham v. Abraham? that after Act XXI of1850 con- 
version effectsa severance by operation of law of the in- 
terest of the convert so that the moment a member of a joint 
family becomes a convert there is a division by operation of law 
and the convert from that moment becomes a tenant-in-common 
of the joint family property. After Act XXI of 1850, therefore, 
the couvert does not lose his interest in the joint family property 
i 1. (1853) 9 M.I.A. 195. 
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and his share does not lapse to the members still remaining in 
the fold of his old religion. His share in the joint family property, 
therefore, must be regarded in the same position as the property 
acquired by hin and held by him at the time of conversion. 


Prior to Act XXI of 1850, therefore, apostacy according to 
Hindu Law had only one effect upon property held by him, what- 
ever the nature of that property—joint or self-acquired. This 
effect has now been changed by Act XXI of 1850 but even accord- 
ing to this Act the effect is the same although different from that 
prior to Act XXI of 1850 as regards all property held by the con- 
vert. Before Act XXI of 1850 the ownership of the convert in 
both kinds of property held by him (z¢., joint and self-acquired) 
ceased, After Act XXI of 1850 his ownership was not 
divested and he could hold his share in the joint family pro- 
perty just in the same way as he could hold his self-acquired pro- 
erty. We think Mr. Mayne has not quite borne in mind the 
provisions of Act XXI of 1850, and he seems to have been misled 
by the citation of the above statement in MACNAGHTEN by 
their Lordships of the Judicial Committee in [Yowala v, 
Dharm? without express dissent. It may be observed that 
although this quotation was cited in the judgment of their Lord- 
ships in the above case, it was not cited with any approval by 
their Lordships. Their Lordships cite with approval the latter 
part of the proposition contained in that statement, v7z., that the 
property acquired after conversion was governed by Mahomedan 
Law. They did not consider the question, and indeed it was un- 
necessary for them to consider, whether the property acquired 
before or held by the convert as a member of a joint family was 
governed by the Hindu or the Mahomedan Law. If the convert 
can be regarded as possessing rights over such property even after 
conversion, and there can be no doubt that after Act XXI of 1850 
his rights cannot be divested by conversion, such property can 
only be governed by the Mahomedan Law, and on his death after 
conversion the heirs must be determined by such law. The Hindu 
Law ceases to be applicable to him as that law is only a 
personal one and cannot have application to a convert or the 
property held by him. 





1, (1866) 10 M, I.-A, p. 513. 
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Durga Prasad Singh v. Rajendra Narain Bagchi. 
—I. L. R.37 C. 293.—-Several questions have been raised 
and decided in this case. The facts are as follows. ‘The defen- 
dents held under a maurast? mokurart lease granted by the 
plaintiff's predecessor in title. Apparently the lease was regis- 
tered, although that fact does not appear fiom the judgment 
or the statement .of facts. The lease purported to grant 400 
bighas of land contained within certain specific boundaries and 
the rent reserved was Rs. 7 per bigha. It was found that the 
parties were under a common mistake as to the specific boun- 
daries and the actual extent comprised within those boundaries 
was 275 and odd bighas, About 4 years after the lease, apparently 
when it was found that the extent was considerably less, the 
landlord gave an unregistered letter or sanad to the defendants, 
reducing the rent reserved from Rs. 7 to Rs. 5 and for two years 
he accepted this reduced rent from the defendants. Subsequently, 
however, he claimed the full rent reserved for the original 
lease and brought the suit out of which the present discussion 
arose, The first question considered was whether this letter 
was admissible in evidence. Mr. Justice Doss held, that a coven- 
ant by a lessor for abatement of rent affects an interest in land and 
that, therefore, theletter must be registered under S. 17, Cl. (4). 
This was concurred in-by the other Judge (Mr. Justice Rickard- 
son). We are extremely doubtful about the soundness of this 
view. It has been held in the English cases that where there is 
a written lease there may bea valid oral (contemporaneous or sub- 
sequent) agreement to pay an additional sum, whether that sum be 
called rent or otherwise, ifthe landlord should do certain things 
—see Hoby v. Roebuck & Palmer *;Donellan v. Read *—and that 
this agreement does not come within the Statute of Frauds. 
Ifa liability can be created as against the lessee to pay the sum 
over and above that reserved by the lease, it does not appear why 
a liability against the lessor cannot be created for an abatement 
or reduction of rent or for agreeing to deduct something for 
certain matters without such liability conforming to the Statute 
of Frauds or other corresponding statutes. The case of 





1, (1816-1817) 7 Taunt 167 s$. ©. 17 R. B.477, 
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O'Connor v. Spaight* is cited as an authority for this view. 
Assuming that the question was necessary for the decision 
in that case and assuming that the decision in that 
case placed a correct interpretation on the Statute of Frauds, we 
do not think the decision is any safe guide for the interpretation 
of the Registration Act in this country or should be followed in 
this country. Doss J., in the case under notice, does not 
say that the contents of the letter cannot be proved under S. 92 of 
the Evidence Act. He says the letter is inadmissible in evidence 
under the Registration Act as it has not been registered, al- 
though in the course of his remarks he seems to suggest that 
the provisions of the Transfer of Property Act also stand in the 
way. We do not see, however, what the Transfer of Property Act 
has to do in the matter. A letter by a landlord consenting to the 
abatement of rent cannot be considered as a lease under S. 105 
of the Transfer of Property Act. Assuming that the lease was 
for non-agricultural purposes S. 107 of the Transfer of Pro- 
perty Act enacts that certain kinds of leases can oply be made 
by registered instrument. The section does not enact that 
all the terms of a lease should be contained ina registered in- 
strument. The terms of a lease, or rather the incidents of it, can 
be implied by law in cases where the parties have not chosen to 
come to an express understanding with reference to certain 
matters. If there is an express understanding the same should 
be looked to for the terms. ‘There is nothing in the Transfer of 
Property Act prohibiting the execution of a registered document 
evidencing only the transfer of a right of enjoyment in immove- 
able property without containing reference tothe consideration 
or to the terms. If the document states that the considera- 
tion or the terms are to be found in a document which is 
unregistered we do not see why such unregistered document 
should not be looked to for ascertaining the consideration or 
the terms. So also where the registered document itself 
makes no reference to the unregistered document but the regis- 





I. (1804) 1 Sch. & Lef. 305, 306, [From the report at p. 306 it will appear that 
there is no decision on the question. The letter was not signed asrequired by the 
statute and when objection was taken the other side did riot press for its admission 
and in fact the point was not argued. The report further states that there was no 
payment made in fact according to the lowest rate, There was no agreement to abate 
the rent asin the case under notice and itis strange to find the learned Judge citing 
this case as any authority :—ED.], 
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tered.document does not contain the consideration for the lease 
there is nothing in law to prevent the unregistered document 
being looked at with reference to the consideration. We 
think the same principle will apply to the Registration Act. 

Where lands described to be of a certain area ‘are leased 
and it turns out that the extent is considerably less, the tenant 
will be entitled to an abatement of rent. Where the landlord 
gives a letter to the tenant describing the amount of abatement 
of rent, we fail to see how such an agreement is a lease requiring 
registration. The casein O'Connor v. Spat ght does not decide 
the point as erroneously assumed by the learned Judge, but even 
if it can be regarded as any authority, it is a decision on the Statute 
of Frauds, whose language is very difficult toconstrue. The 
Statute of Frauds, however, only required a writing, and the letter 
in this case, therefore, would sufficiently satisfy the ac 
of the statute. 

The Transfer of Property Act being therefore out of the way, 
the only question is whether the letter required to be registered 
under S. 17 of the Registration Act The letter contained a cove- 
nant for abatement of rent on the ground that the area demised 
under the lease was considerably less than the area which the 
lessor was entitled to and could place the lessee in possession of. 
Under S. 17 leases are separately provided for in Clause (¢), As 
already stated a letter agreeing to reduce the rent is not a lease 
within the meaning of Clause (2). It does not also limit or extin- ` 
guish any right, title or interest in immoveable property within the 
meaning of Clause (6), S. 17, rent not being a charge under the 
Indian Law. 

The learned Judge, Mr. Justice Doss, says that his view is’ 
impliedly supported by the ratto dectdend? of the judgment of 
the Privy Councilin Subramanian Chettiar v. Arunachellam 
Chetttar.? There is no such implied adjudication, their Lord- 
ships not dealing witha caseof reduction or abatement of. 
rent. l ` 

Where the lessor is not able to put the lessee in possession of 
the whole of the lands demised under the lease and is able to 
put the lessee in possession only of a part, the lessee is, under the 
law, entitled to a reduction or abatement of rent. Where the 


—_ 
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only he is able to give possession of, this is an independent con- 
tract standing by itself. The:lessee impliedly waives his right to 
claim damages, and the lessor, in agreeing to accept rent only for 
the lands in actual occupation, is only discharging a liability 
imposed on him by the law, as even without the letter the 
lessor is bound to give the abatement, and we do not see how the 
position can be worse where there isa document carrying out this 
legal duty. 

S. 92 of the Evidence Act can hardly apply to a case of 
discharge of the original contract. The liability under a regis- 
tered or an unregistered written contract may be put anend to by 
a subsequent agreement, and this subsequent oral agreement is not 
required to be in writing under the Evidence Act. Even other- 
wise the section only requires a writing, ‘and in this case, there 

_being a writing, the provisions of the Evidence Act even if 
applicable have been amply satisfied. 

Babbon Sheik v. The Emperor.—I. L. R. 37 C. 340.— 
The question in this case was as to the powers of a Magistrate to 
make a local inspection in a case tried by himself. Curiously 
enough there is no express provision in the Criminal Procedure 
Code authorising or empowering a Magistrate to make such 
local inspection. S. 556 of the present -Code (Act V of 1898), 
by the explanation, provides that a Judge or a Magistrate shall not 
be deemed to be a party “ by reason only that he has viewed the 
place in which an offence is alleged to have been committed, or 
any other place in which any other transaction material to the 
case is alleged to have occurred, and made an inquiry in connec- 
tion with the case.” From this provision it follows impliedly 
that the Judge or Magistrate may view the place in which an 
offence is alleged to have been committed or ‘any other locus 
tn quo although the explanation itself only purports to save the 
jurisdiction of the Magistrate to try the case. A distinction 
must be made between the powers of a Magistrate to make a 
local inspection and the powers of a Magistrate to make a local 
investigation, although the distinction is often lost sight of in 
the cases. The power to make a local investigation is admitted- 
ly a larger one than the power to make a local inspection and 
must be governed by the express provisions of the statute. But 
the power to make a local inspection need not rest upon the 
four corners of the Criminal Procedure Code but may rest upon 
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the inherent powers of the Court. The two differing Judges 
before whom the case was originally heard, and the third Judge to 
whom the reference was made were all apparently agreed that 
such a power existed. The learned Judges, however, differed as to 
the scope and extent of this power. S. 293 of the Criminal Procedure 
Code empowers the Court in a case tried with the aid of a Jury or 
with the aid of Assessors to permit the Jury or the Assessors, as the 
case may be, to make inspection of “the place in which the offence 
charged is alleged to have been committed, or any other place 
in which any other transaction material to the trial is alleged to 
have occurred.” Here a distinction is drawn between the Court 
and the Jury or the Assessors, and the section allows the inspec- 
tion to be made by the Jury or the Assessors while no such power 
is given to the Court itself. Here again we must apparently 
take it that the Court has power to make inspection even in cases 
under S. 293 from the inherent powers of the Court. ‘The ques- 
tion is whether a Magistrate may make a local inspection ina 
case to test the evidence which he has heard on a question of 
fact that has been raised before him. Stephen J. held that he had. 
The two other Judges, Woodroffe and Chatterjee JJ., held that he 
had the power only in order to enable him to understand the 
evidence and not for any other purpose. If in the case under 
notice, one party had asserted amongst others that a certain spot 
existed, while the other denied its existence, it would be rather 
too much to say that the Court need not inspect the place to as- 
certain the truth ofthe statement of the parties. Toa native 
mind it would indeed be a perverse system of justice where the 
law did not allow the presiding Judge to take such a ready and 
practically safe and easy method of ascertaining the truth. We 
could not, indeed, believe that the law could be different under 
the English Criminal Jurisprudence or that one of its most 
cherished and salutary principles was to exclude the ascertain- 
ment of truth in this safe and expeditious manner. 

That this is so and that an appeal to the principles of 
English Criminal Jurisprudence for the purpose of altogether 
excluding the power of the Court to make the local inspection is 
baseless will appear from the several paragraphs of TAYLOR 
on Evidence dealing with the subject. The English Jury Act 
of 1825 (6 Geo. IV, C. 50, Ss. 23 & 24) deals with the power of a 
Court in criminal cases to make a local inspection, “In cases 
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whére the identity of articles is in question and in cases relating 
to disputed rights-of way, light or water, or otherwise, 
involving some question which depends on the relative position 
of places, it is often desirable that the Jury should have an 
opportunity of viewing the spot in controversy, since the know- 
ledge derived by these means is far more satisfactory than any 
obtainable by the mere examination of maps or plans, which are 
oiten inaccurate and obscure, and may perhaps have been 
prepared with an express view to mislead. The Act extends to 
criminal cases depending in the Superior Court. In civil actions 
it, however, extended only to such as those for trespass, guare 
clausum fregit, ejectment or waste. The Act, however, was 
superseded for civil causes by alater statute which in its turn 
has been repealed, and the law as regards these cases is governed 
by the rules of the Supreme Court”, At the conclusion of the 
chapter dealing with this kind of evidence the author observes:— 


“Tt is suggested that the most extensive power of directing 
a view ought to be extended to every Court of Record and also to 
all criminal proceedings, the practice in which respecting views 
still rests on the inadequate provisions of the Acts of 1825 and 
1852. In short, the presiding Judge at amy trial ought to be 
expressly empowered to order a view, even after the evidence 
may have been heard, if, in his opinion, such a step is uecessary 
for the purposes of justice.” 


The author in a note adds :—“ In one case .where 
a question arose whether the general get-up of a 
defendant’s omnibus was 2 colorable imitation of the plain- 
tiff’s omnibus, so as to be calculated to deceive, the Court 
held that some independent evidence must be given, and that 
the Judge who tried the case was not entitled to decide the 
question by merely viewing the rival omnibuses, fora view is 
for the purpose of enabling the tribunal to understand the ques- 
tions that are being raised and apply the evidence; but some 
doubt has been expressed as to the correctness of this decision 
and it appears at all events not to apply in passing off actions, 
for where in such an action the question arises whether two trade 
marks or trade names are so alike as to be calculated to deceive, 
the Judge may, and in many cases must, decide the case on the 
evidence of his own senses alone.” 
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The question becomes more complex where the dispute relates - 
to matters of fact based upon inference and opinion. The learned 
Judge, Mr. Chatterjee, makes no distinction between the powers 
of a Court to make a local inspection and the powers of a Court 
to make jocal investigations, and applies the principles laid down 
in the cases relating to the latter class to the former class. The 
case in Hard Kishore M ttra v. Abdul Babi Miah? deals with the 
powers of a Court to make local investigation and therestrictions 
to be placed on the exercise of such powers. That case can afford 
no safe guide to a case where the power of a Court to make local 
inspection only is in question. It cannot, however, be gainsaid 
that the Magistrate in the case under notice has gone somewhat 
beyond his province, and one may safely accept the tollowing state- 
ment of Mr. Justice Chettérjee as a correct exposition of the Law 
so far as it goes:—‘‘When the law, however, allows a view of the 
locality, and it is in some cases not only convenient but necessary 
for the ends of justice, every possible precaution should be 
taken that such a view should be nothing but a view of the local 
features, and an immediate report of what issues should be placed 
on the record and laid open to the scrutiny of the parties.” We 
take it that this language does not exclude the power of a 
Court to make local inspection under the circumstances sug- 
gested by us in the first pazt of this vote. 


De Rozario v. Gulab Chand Anundjee:—I. L. R. 
37 C.358:—The question raised and decided by Mr. Justice . 
Fletcher in this case is one of importance to this country. 
For our present purpose we may assume that the point may 
be taken to have been set at rest under the English Law 
by the decision of the Court of Appeal in Fates v. The 
Queen.” Whether the same rule would apply in this country would 
depend partly on'a consideration of the provisions of the 
Criminal Procedure Code. The question was left open by the 
Allahabad High Court in Zsări v. Muhammed Hadi’. The 
learned Judges, however, held in that case, and it was necessary 
for them to decide it, that a suit for malicious prosecution did 
not lie unless cognizance ‘of the offence imputed had been taken 
by a Magistrate, and that, where no action was taken by a 
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Magistrate against the plaintiff, any suit by the latter for 
damages could not be regarded as one for compensation for 
malicious prosccution. The only question is: when can a 
Magistrate be said to take cognizance of the offence within the 
meaning of the provisions of the Criminal Procedure Code so as 
to entitle a person against whom cognizance has been taken to 
bring a suit for compensation for malicious prosecution? S. 190 
of the Criminal Procedure Code lays down the conditions requi- 
site fora Magistrate taking cognizance of an offence. That, 
however, does not lay down what precise act of the Magistrate 
amounts to taking cognizance. Mr. Justice Fletcher is ap- 
parently inclined to take the view that unless a summons or 
process is issued there is no commencement of the prosecu- 
tion and that, therefore, no action for malicious prosecution 
will lie and the mere filing of a complaint is not such as 
to entitle the plaintiff to bring a suit for malicious prosecution. 
A Magistrate, on receiving a complaint, has to examine the 
compiainant on oath. He may then, if satisfied that the 
complaint is not true, dismiss it. That is also, we think, taking 
cognizance of the offence. It cannot be said that only in cases 
where the Magistrate issues a summons that he is taking action 
upon it or taking cognizance of it. A Magistrate has jurisdic- 
tion to dismiss a complaint in accordance with the provisions of 
the law as weli as to direct process to be issued. By filing the 
complaint the complainant invites the Magistrate to take any of 
these actions and we think, whether the Magistrate dismisses 
the complaint or issues process, he is taking cognizance of the 
offence complained of under S. 190, Cr.P.C. There are two other 
ways in which a Magistrate can take cognizance of an offence. 
However, we are not concerned with them now. In acivil case tlie 
filing of a plaint by a suitor is instituting anaction. In criminal 
cases the filing of a complaint must equaily be taken to be the 
institution of criminal proceedings. The commencement of the 
prosecution is the filing of a complaint, and unless there is some 
technicality in actions for malicious prosecutions the przma 
facie view seems to be that the filing of a complaint will entitle 
a person to bring an action for malicious prosecution. The 
only question, therefore, is whether there is any technical mean- 
ing attached to the word ‘ prosecution’ in the familiar action for 
malicious prosecution. Mr. Justice Fletcher says there is a 
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considered judgment of.the Court of Appeal in Fates v. The 
Queen’ to the effect that unless action has" been taken upon the 
information no action for malicious prosecution will lie, and that 
will follow the same in preference to the dictum in Clarke v. 
Postan.? Yt must, however, be observed that what is said 
to bea considered judgment of a Court of Appeal can hard- 
ly be regarded as a decision. The question there was as to 
the construction of S. 3 of Newspaper. Libel and Registration 
Act, r88r (44 and 45 Vic., C. 60) There was no question 
whether any action for malicious prosecution would not lie by the 
mere filing of information. Anargument by analogy was sug- 
gested, and Cotton L. J. held that the analogy had no bearing 
upon the language of the statute which was the subject of con- 
struction in that case. ‘The learned Judge of course added that 
the decision in Clarke v. Postan? was really no authority for the 
view that a prosecution must be said to have commenced by the 
filing of the information, This judgment of Cotton L.J. 
however, can only be at the most an obtter dictum and can 
hardly be said to be a considered judgment (cf. the language 
similar to that of Cotton L. J. in the judgment of Lord 
Esher, Master of the Rolls). Cotton L. J. explains the case of 
Clarke v. Postan* by saying there was some appearance of the 
accused in that case. It must, however, be said that the judg- 
ment did not proceed upon this ground even if the view of the 
facts taken by Cotton L..J. be assumed to be correct, and far 
from the judgment in that case being considered to be an obster 
dictum it must be taken to bea decision upon a point directly 
raised in that case. The decision in that case was cited with 
approval by Hawkins J. in The Queen v. Yates.? Apparently 
a similar view is taken in the article on malicious prose- 
cution in the Encyclopedia of the Laws of England by 
Woop RENTON, Vol. VIII, p. 515. “A man prosecutes a charge 
who Jays an information beforea Magistrate accusing of the 
offence or makes an oral accusation before a Justice or takes 
any active proceedings ina prosecution at any stage including 
preferring a bill before the Grand Jury whether it is zgnored 
oris found but is followed by acquittal on any ground.” It 
cannot, therefore, be said that the question even under the 


1. (1885) L-R. 14 Q.B.D. 648, 661. 2. (1834) 6 O. & P. 423. 
3. (1883) 11 Q.B.D. 7 50. 
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English Law is free from doubt, and the decision of Fletcher 
J in this case, following this supposed rule of English Law, can- 
not be considered. satisfactory. Under the Indian Law insti- 
tution of criminal proceedings known to be false is itself an 
offence, and the civil action for malicious prosecution only 
corresponds te this, 


SUMMARY OF ENGLISH CASES. 
In re Columbian Fireproofing Company, Limited. 
[1910] 2 Ch. 120. 
‘Companies (Consolidation) Act, 1908, Ss. 93, 212—% At the 
time of the creation of charge”—Meaning of. 

S. 93 of the Companies (Consolidation) Act, 1908, provides 
that a floating charge on the undertaking of a Company is void 
against the liquidator unless the instrument creating the charge 
is filed with the Registrar within 2r days of the creation of 
the charge. S. 212 provides that floating charges on the under- 
taking created within 3 months of the winding up are void 
except to the extent of the cash paid at the time of the creation 
of the charge, 

In this case, a Company being in urgent need of funds, the 
directors accepted an offer for an advance of £ 1,000 ona floating 

- charge, promising to execute an instrument at the next meeting 
of the Board. On the strength of the promise, a portion of the ad- 
vance was also paid. The instrument was duly executed at the 
next meeting and registered within 21 days of the execution of 
the instrument but more than that period from the date of the 
advance, Held, first, that a charge was not created when the ad- 
vance was made and, therefore, the registration was perfectly good; 
secondly, that “at the time of creation” in S. 212 does not neces- 
sarily mean contemporaneously with or immediately in exchange 
for the security; that it is a question of fact in ail cases 
whether under the circumstances the payment could be said to 
have been made at the time of the creation of the charge, and 
that, in this case, the payment must be taken to ‘haye been so 
made. 





` In re Weir Hospital. l [1910] 2 Ch. 124 (C. A.) 
Cypres, when applicable—Powers of Court in drawing up r 
scheme, 
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Where the directions of a testator do not offend against 
either law or public policy, the application of the Cypres doctrine ` 
to the employment of his charitable bequest is permissible only . 
where the administration of the trust fund in accordance 
with his directions either is, or has, through a supervening 
change of circumstances in the course of time, become 
practically impossible, or when the fund is, or has, become 
grossly in excess of any amount which could, without unreason, 
be expended in loyally fulfilling the express terms of the bene- 
faction. Neither the fact that some other charity is likely to be 
more beneficial nor the fact that a margin is likely to be left after 
expending the funds in the manner indicated by the testator, is 
a justification for departing from the clear instructions of the 
testator. So!ong as there is no occasion for the application of 
the doctrine of Cypres, the Court, when called on to frame a 
scheme, has simply to provide a machinery for giving effect to 
the testator’s will. 





Inve Eveved: Molineux v. Evered. 
[r910] 2 Ch. 147 (C. A.) 


Powers of appointment—Covenant not ta appotnt, effect of— 
Principle of “ut res magis valeat”, application of—Covenant to 
appoint by wili. 

(x) A power to appoint by a will cannot be executed by a 
deed. (2) A covenant to appoint by a will in a particular way 
cannot be the subject of specific performance or have any legal 
operation. (3) An exercise of the power by will is not invalid by 
reason only of the fact that the appointor has covenated to 
make such an appointment. (4) A release by the appointor, or 
acovenant by the appointor not to exercise the power is not 
open to objection even though the effect of the release is for the 
benefit of the appointor. (5) Such a release or covenant may 
apply either to the whole of the settled property or toa part 
only. (6) The appointor may covenant not to exercise his power 
in favour of a particular object of the power, and in such a case, 
the power could, thereafter, be exercised only subject to the 
fetter or limitation thus imposed. (7) In so far as the whole or 
any patt is released, it goes as unappointed to persons entitled 
in default of appointment. (8) If the power is to appoint by deed 
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or will, a deed by which the appointor purports to release a por- 
tion of the fund in favour of an object of the power may be 
construed wf res ma gis valeat as an appointment in favour of the 
object. But this cannot be soif the power is testamentary only. 

Applying these principles, it was held that the effect of a 
covenant bya donee of a testamentary power with 3 of her 
7 children to whom the fund wasto go in equal shares in 
default of appointment, not to exercise the power of appointment 
so as to reduce their respective shares in the fund below 
£ poco apiece, was to leave £49,000 unaffected by any appoint- 
ment by her which does not leave them £7,000 apiece. The cove- 
nant, being by deed, could not be given the operation of making 
an appointment in favour of those children. 


Inre Thursby’s Settlement: Grant v. Littledale. 
[1910] 2 Ch. r81. 


Power of revocation and power of appointment—Trust-moneys, 
securtties, ec.” : meaning of—Real estate purchased out of, if 
included— Appointment, when implzes revocation. 

A power of revocation is not a power of appointment, but is 
a power, the exercise of which is a condition precedent to the 
exercise of the power of appointment. An appointment, there- 
fore, in the exercise of a power of appointment and of every and 
any other power, does not prima facie refer to powers of revo- 
cation but only to powers of appointment. Otherwise, if there 
are other indicia besides reference to the power, shewing an inten- 
tion to execute the power of revocation also, for instance, a re- 
ference to property which can only pass by means of an execution 
of both: power of revocation and power of appointment. 


The question in this case was whether there was such a 
"reference to particular estate as to involve a revocation and a re- 
appointment. A marriage settlement conferred upon the husband 
and the wife a joint power to appoint the trust moneys, stocks, 
funds and securities comprised in the settlement amongst the 
children ; it contained also a power to invest the trust funds in 
the purchase of real estate. The husband and wife appointed 
a teal estate in favour of their eldest son, reserving power of 
revocation. Subsequently, they appointed the whole of the trust 


ae’. 
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moneys, stocks, funds and securities comprised in the settle- 
ment in favour of all their children equally. Warrington J. 
held that the term “trust moneys * * security ” included the real 
estate purchased therewith, and therefore the subsequent ap- 
pointment operated as a revocation of the earlier appointment. 
On appeal, it was held that that term did not include real estate: 
that ifthe real estate became subject to the trusts it was not becuse 
that term comprised real estate but because the trusts created 
by the settlement apply by necessary implication to the lands 
bought by the trustees out of the trust moneys in pursuance of 
the provisions in the trust deed and which the trustees must 
necessarily admit they hold on the trusts of the deed and that 
accordingly, the subsequent appointment did not affect the 
earlier one, 


Stancomb v. Trowbridge Urban District Council. 
[r910] 2 Ch. r90. 
Corporation—Injunction—" Wilfully,” meaning of -Seques- 
tration order suspended. 

. Rule 31 of order XLII [Rules under the Judicature Act] 
provides that ‘‘any judgment or order against a .corpora- 
tion wilfully disobeyed may, by leave of the Court ora Judge, 
be enforced by sequestration against the corporate property 
&c.” Held: the expression “ wilfully” is intended to exclude 
only casual, or accidental and unintentional disobedience to an 
order of the Court. If an act prohibited is in fact done, it is 
no answer to plead that a servant did it and that he did it 
through carelessness, neglect or even in dereliction of his duty. 

In this case, an order of sequestration was made but was 
directed to be kept in office for 6 months to give the defendant 
council time to obey the direction of the Court. 





Hunte, Roope-Teague and Co., v. Ehrmann Brothers, 
[1910] 2 Ch. 198. 
Passing-off action—Essentials of —Definite class of goods to 
whith descripiton ts applicable. 
In all passing-off actions, two things are necessary to be 
proved if the plaintiff is to succeed ; first, that the name, the get 
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up, or any other device by which the defendant seeks to describe 
his goods is the proper description of plaintiff's goods; second- 
‘ly,.a definite article or class of articles for which the incrimi- 
nated articles are passed off. Though the defendant might be 
guilty ot passing off even when the goods he sells are goods be- 
longing to the plaintiff, if he passes them off as certain other 
. goods belonging to the plaintiff, the plaintiff is not absolved 
from the necessity of proving that there are certain definite goods 
for which the incriminated goods are passed off. In this case, the 
defendants advertised certain wine as plaintiffs “wine, over 6 
years in bottle, usually sold at 6o s. a dozen, reduced price 34 s. 
-a dozen” As a matter of fact, the plaintiffs had no wine which 
was matured in bottles. Held accordingly that the plaintiff's 
action was unsustainable. 





Measures Brothers, Limited v. Measures. 
[1910] 2 Ch. 248. 
Contract of servwe—Agreement tn restraint of defendant's 


carrying on similar trade after termination of service— Termina- 
tion of employment before stipulated pertod—E fect of. 


Under a contract of employment, the defendant was entitled 
to serve for 7 years as director of the plaintif company on a cer- 
tain salary, and onthe expiration of that term, he was bound for a 
further period of 7 years not to catry on any business in competi- 
tion with the plaintiff company. The plaintiff company, having 
gone into liquidation, could no longer employ the defendant and 
the receiver gave him; notice and terminated his employment. 
Held, under these circumstances, (Buckley L. J. dissenting) 
that the company was not entitled to an injunction restraining 
the defendant from carrying on trade in competition of the 
plaintiff company in breach of the covenant contained in the 
contract of service. 





The decision of Joyce J. in [1910] 1 CI, 336 affirmed. 
Parliamentary franchise to run tramways-—Not transferable 
unless authorised. 
When a parliamentary franchise, like that of running trame 
ways on public roads, is couferred upon a person, it is not com- 
petent to such person to confer upon other people similar powers, 
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unless expressly authorised so to do by the statute conferring the 
franchise. 





Butler v. Rice: [1910] 2 Ch. 277.. 

Mortgage—Merger—Subrogation—Payment, by a third party, 
of the mortgage at the instance of a stranger on proviston of legal 
mortgage of part of the property. 

One Mrs. Rice had certain property in Bristol and another 
property in Cardiff; both these were mortgaged toa Bank. The 
plaintiff was asked by Mr. Rice to advance the amount of the 

. mortgage, a portion of which was to be secured by a-legal mort- 
gage of the property in. Cardiff, the other portion by a personal 
undertaking by the solicitor of the defendant, and the plaintiff 
agreed, stipulating that the deeds were to be with the solicitor 
till the mortgage was executed. Plaintiff was not aware at the 
time that the mortgage comprised also the property at Bristol. 
With the money advanced, the mortgage was paid off, the deeds 
being left with the‘solicitor. Mrs. Rice refused to give the mort- 
' gage as promised by Mr. Rice. In the action which was 
brought by the plaintiff for a declaration that he was entitled to 
a charge on the Bristol property : 

Held: he was. ‘The fact that the mortgage was paid with- 
out the concurrence of Mrs. Rice did not matter, as the question 
was not whether a new charge was created but whether an already 
existing charge had been extinguished. Nor did the fact that the 
property on whicha legal mortgage was promised to be effected 
was only a part of the original security matter as there was no 
evidence that the plaintiff intended to give up, pending the exe- ` 
cution of a proper mortgage, such security as the transfer of the 
deeds would give him. 





Hudson v. Spencer. [1910] 2 Ch. 285. 
Donatio mortis causa—Legacy toan equal amount—No pre- 
sumption of satisfaction. - 
A legacy to the value of a donatto mortis causa does not raise 
the presumption of a satisfaction of the donation. 





- In re Weniger’s Policy. [1910] 2 Ch, 291. 
Priority as between equitable tncumbrancers on choses tn action 
Order of time or notice. 
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It isclear thatin the case of choses in action, such as 
policies of life assurance, the priority of equitable incumbrancers 
is determined, in default of their gaining priority by giving 
notice, by the order of dates, It is equally clear that where 
there is a trustee or other person to whom uotice can be given 
‘which has the effect of restraining him from parting with the 
money in his hands priority is prdma facie determined by the 
order of notice. But both on principle and on the authority of 
Spencer v. Clarke! the mortgagee who gives such notice cannot 
thereby gain priority over charges of which he has actual or 
constructive notice at the time he advances the money. This 
priority does not, however, extend to further advances made by 
the prior mortgagee, which he is under no obligation to make 
‘under his mortgage contract. 





United Mining and Finance Corporation, Ltd. 
[1910] 2 K. B. 296. l 


Solicitor— Undertaking lo pay money, etc., to person nota 
client—Summary jurisdiction of High Court to compel performance. 

The High Court has jurisdiction- to summarily enforce 
undertakings (here to pay money) given by a solicitor zz that 
character, and it matters not that they are not given (1) in an 
action, but in a mere mortgage or loan transaction, etc., or 
(2) toa client ; nor need there be any question of misconduct or 
dishonourable conduct in issue to give the Court summary juris- 
diction. 





Kish v. Taylor. [1910] 2 K. B. 309. 

Ship—Charter-party—Necessary deviation—“ Dead freight? 
— Whether lien extsis. 

A ship-owner will lose his lien if there has been an improper 
deviation. But ordinarily, if a vessel, in the course of her voyage, 
puts into a port of refuge necessarily for the safety of the ship 
and the cargo, that is not a deviation, (even though the neces- 
sity to deviate was caused by the ship’s unseaworthiness) and 
the effect ofit (such deviation) is not in any way to interfere 
with the contractual rights of the parties under the bill of 
lading. 

: 1. (1878) 9 Ch, D. 187. 
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If. iu the course of the voyage, there is some loss or damage 
which is occasioned or contributed to by the unseaworthiness of 
the vessel, then the ship-owner is liable for the loss even though’ 
itis aloss which is within the perils excepted by the bill of 
lading. 

A lien for “dead freight” includes a lien even for unligurtdated 
damages, in respect of the loss suffered by the shipowner in 
consequence of a full cargo not being shipped. 


p= 





Compania Sansanena De Carves Cangeladas 
v. 
Houlder Brothers and Co., Ltd. 


[1910] 2 K. B. 354 (C. A.) 
Practice—Foinder of defendants on different contracts. 

_ The rst defendant having agreed to carry plaintiff’s goods 
in his own ships or in the ships of others sent a vessel of the 
and defendant which carried the goods under a bill of lading 
from the plaintiff. The vessel;proving unseaworthy during the 
voyage the goods were damaged. 

Held that the defendants were properly joined in one suit. 

[Per Vaughan-Welitams L. J.—The actual carrier was the 
principal and the original contractor was his agent.] 

[Per Fletcher-Moulton L. J.—Rule No. 4 of the Supreme 
Court Rules provides for such a case.} 

[Buckley L. J.—Plaintiff’s cause of action is one though the 
contracts with the defendants were different. ] 





Kinahan and Co., Ltd. v. Parry. [1910] 2 K. B. 389. 


Principal and Agent— Undisclosed Principal—Hotel —Li- 
cense 1n Manager's name—Limtited authority of Manager—A cts 
of Manager tn contravention of —Liability of owner of hotel. 

The license for a hotel was taken out in the name of the 
Manager whose name appeared over the door as licensee, 
Though the owner of the hotel had ordered the Manager to buy 
liquor for the hotel only from a particular brewery, he bought it 
from the plaintiff who, in ignorance of the prohibition, was sell- 
ing to him at the hotelon his credit. Subsequently on dis- 
covering the limited authority of the Manager the plaintiff sued 
the owner of the hotel for the price, 
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Held that the plaintiff was entitled to recover as the vendee’s 
name appeared as licensee and as there was nothing to show 
that he was a mere manager and that too of a tied hotel. 





Consolidated Tea and Lands Coy. v. Owler’s Wharf, 


[x910] 2 K. B. 395. 
Whar finger—Transport of goods of wi some customers— 
Whether common carrters. ` 


There isa distinction between willingness to serve every 
one who asks and willingness to serve only particular favoured 
persons. There is also a distinction between the carrying on 
of public employment of carriers and the mere occasional render- 
ing tothe customer of the warehouse the subsidiaty service of 
collecting and carrying his goods from the import steamer. The 
latter class of persons in each of the above cases are not public 
carriers, and are,therefore, not subject to the liabilities incidental 
to such a position. 





Grover and Grover, Ltd. v. Mathews. [1910] 2 K.B. 401. 


Fire Insurance—Contract by agent without authority—Loss by 
Jire—No ratification possible after, and with knowledge of, loss. 


A contract of fire insurance effected by an agent without 
authority cannot, after, and with-knowledge of loss by, fire, be 
ratified by the principal. The law is otherwise in marine insur- 
ance whose principles, only so far as they are incidental to a 
contract of indemnity as such and not to the special business of 
marine insurance, are applicable to both classes of transactions. 





Wilson & Coventry, Ltd. v. Otto Thoresens Line. 
[r910] 2 K. B. 405. 

Ship—C harter party—Fixed number of demurrage days— 
Dead | fret ght— Reasonable time. 

If a charter-party provides a feed number of demurrage ` 
days the ship must wait for those days if the charterer requires 
itand there is ground for believing that further cargo will be 
loaded. Where no time is fixed, the ship, if not fully loaded, ` 
must wait a reasonable time and the charterers are entitled to 
keep it on demurrage till then ; for otherwise the charterer will 
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have toincura very heavy penalty; he will lose his profit on 
the carriage of a part of his cargo and, in addition, he may have 
to pay a large sum to the ship-owner for dead freight, whereas if 
the ship is detained for some time both parties will be gainers. 





The King v. Sarrey County Judge. [1910] 2 K. B. 410. 
Right to sport and shoot—Right relating to land. 
A suit to contest the validity of certain acts of the defen- 
dant done to preserve the defendant’s right to sport and shoot — 
over plaintiffs land is a suit relating to land. 





Hobbs v. Winchester Corporation. 
[1910] 2 K. B. 471. (C. A.) 
l Public Health Act, 1871 (38 & 39 Vit., C. 55) Ss. I16, 117, 
308— Sale of unsound medt—Prosecution—Acquittal—Mens rea 
not necessary—Compensation—No right to. 


Under the Public Health Act which imposed a penalty upon 
persons selling unsound meat the plaintiff in the case was com- 
plained against as having kept for sale unsound meat but the 
complaint was dismissed. The plaintiff: thereupon claimed 
compensation provided by S. 308 of the Act for “damages sus- 
tained by reason of the exercise of the powers of the Act in rela- 
tion,” as the section said, “ to any matter asto which he is not 
himself in default.” , 


Held by the Court of Appeal that as the policy of the Act 
was to make penal the keeping for sale of unsound meat, ` whe- 
ther the vendor or his agents had any knowledge of the unsound 
character of the meat or not, the plaintiff cannot be said to be 
‘ one who is not himself in default so as to entitle him to claim 
compensation, notwithstanding the dismissal of the complaint, the 
unsoundness of the meat having been proved according to the pro- 
visions of the Act. 





Sepwellv. Bass. [1910] 2 K. B. 486. 
Damages—Remoteness.—Contract, breach of—Contingent pro- 
Sits. ; 
A contract was entered into between the plaintiff, who was 
a breeder ot race horses, and the defendant, who was the owner 
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ofa stallion, that the defendant’s stallion should serve in 1909 
one of the plaintiffs brood mares for £ 315 to be paid by plain- 
tiff to defendant at the time of the service. The defendant sold 
the horse in 1898 to a purchaser in South America and thus 
precluded himself from performing the contract. Plaintiff sued 
for damages, assessing the damages at £ 700. 


Held that the damage was too remote and that the plaintiff 
was entitled only to nominal damages. 





- The King v. Norton. [1910] 2 K. B. 496. (C. Cr. A.) 


Evidence— Statements made in the presence of accused— When 
evidence. 


Statements made by persons in the presence of the accused, 
relevant to the crime, are not in themselves evidence of the facts 
stated in them, but they are admissible only as introductory to, or 
explanatory of, the answer given to them by the person in whose 
presence they are made. Such answers may of course be given 
either by words or by conduct, ¢.g., by remaining silent on an occa- 
sion which demanded an answer. If the answer given amount to 
an admission of the statements or some part of them, they or that 
part become relevant as showing what facts are admitted. If the 
answer be not such an admission, the statements are irrelevant 
to the matter under consideration and should be disregarded. 
The fact of a statement having been made in the prisoners 
presence may be given in evidence but not the contents, and the 
question asked, what the prisoner said or did on such a state- 
ment being made. If his answer, given either by words or con- 
duct, be such as to be evidence from which an acknowledgment 
may be inferred, then the contents of the statement may be 
given and the question of admission or not in fact left to the 
Jury. If it be not evidence from which such an acknowledgment 
may beinferred, then the contents of the statement should be 
excluded. To allow the contents of the statement to be given 

- before it is ascertained that there is evidence of their being ack- 
nowledged to be true, must be most prejudicial to the prisoner, 
as, whatever directions be given to the Jury, it is almost impos- 
sible for them to dismiss such evidence entirely from their minds, 





Mordaunt Brothers v. The British Oil and 
Cake Milis, Ltd. {1r910] 2 K. B. 502. 
Sale of goods— Unascertained goods—Deltvery orders— Un- 
paid vendor's lien——Assent to sale. 


4 
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The assent which affects the unpaid seller's right of lien 
must be such an assent asin the circumstances shows that the 
seller intends to renounce his rights against the goods. It is not 
enough to show that the fact of a sub-contract has been brought 
to his notice and that he has assented to it merely in the sense of 
acknowledging the receipt of the information, His assent to the 
sub-contract in that sense would simply mean that he acknow- 
ledged the right of the purchaser under the sub-contract to have 
the goods subject to his own paramount right under the con- 
tract with his origina] purchaser to hold the goods until he is 
paid the purchase-money. Such an.assent would imply no inten- 
tion of making delivery to a sub-purchaser until payment was 
made under the original contract. 


JOTTINGS AND CUTTINGS. 


The Tirupati Temple Scheme Case.-—We invite the attention 
of the readers to the arguments of Counsel before the Privy 
Council in the Tirupati Temple Scheme Case which will be found 
printed asa supplement to this part. When the judgment of 
the Judicial Committee was reported it was thought that the 
Privy Council had entirely upset the judgment of the High 
Court. It was assumed by many, although there was no founda- 
tion for it, and the arguments now published would show how com- 
pletely this assumption was erroneous, that the direction of the 
High Court regarding the application of the surplus funds on 
the cyfres principle was completely ignored as unwarranted in 
law and that a person who was not a trustee, such as the treasurer 
appointed inthe scbeme framed by the Privy Council, could 
not be given powers of management and could not be allowed 
to deal with questions relating to the budget. As questions relat- 
ing to the framing of a proper scheme are important for the 
proper management ofmany of our religious and charitable 
institutions and as there is an evident misconception as to the 
effect of the judgment of the Privy Council in the Tirupati Tem- 
ple ‘Case we think the report of the arguments although some- 
what late (as we were able to secure them only now) will be 
found useful, It will be seen from the arguments that the 
Judicial Committee rightly point out that the Advocate-General is 
entitled to interveue in these suits and that courts are entitled to 
know the opinion of the Advocate-General on theschemesubmitted 
by the parties. This is the commonest procedure in England. 
Until the advent, however, of the present -Advocate-General 
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` even suits relating to charities instituted by an Advocate-General 
were rare, at any rate, in the Madras Presidency when that was 
the case the intervention of the Advocate-General after the 
filing of the suit or the seeking of his opinion in respect of 
schemes must even bea greater rarity. Weare glad that the 
present Advocate-General is more active-in these matters and is 
exercising what is only his proper and legitimate function in the 
interests of these institutions which, as representing the Crown, 
he is entitled to supervise. We hope even in suits filed by private 
parties, wliere the question is one of a scheme, his opinion will be 
sought after if not by the parties a ay rate by the Courts in the 
future, ° 

The Photographing of Witnesses. —Everybody witha proper 
regard for the dignity of the administratioa of justice must be 
gratified that Sir Albert de Rutzen has prohibited the taking of 
photographs of the witnesses in the proceedings in the Crippen 
case at the Bow Street Police Court. The time has come, in- 
deed, when the Judges of the High Court and the various cri. 
minal Judges of the metropolis ought to agree to forbid the use 
of the camera in the Courts in which they preside, It isa 
scandal that a witness in a sensational case, whether he Uesires 
the publicity or not, sbould have his portrait reproduced in a 
public print to gratify the vulgar curiosity of the multitude, 
The practice of taking portraits in our Courts of Justice, so far 
asit irritates or unnerves a witness, interferes with the due admi- 
nistration of the law, and the Judges ought promptly to exercise 
their power to suppress it. Noris there the slightest reason 
why witnesses alone should be protected from the growing nui- 
sauce. It has become a common thing for prisoners to be photo- 
graphed in the dock. We can conceive of nothing more calcu- 
lated tocausean innocent man and his relatives additional suffering 
than the knowledge that his ‘portrait is being circulated in 
this way throughout the land. This isa matter to which the 
institute of journalists, which has been holding its annual con- 
ference in London this week, might profitably have devoted its 
attention, for any question which affects the connection of the 
Press with the Law must be of moment to both, but the insti. 
_ tute has been engaged in considering topics either more domes- 
tic or academic in their interest. It remains for the administra- 
tors of the law to combine to deal effectively with an evil which 
threatens to degrade our Courts in the eyes of all right-thinking 


meu.— Zhe Law Fournal. aor 
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The Institute of Journalists.—Sir Edward Clarke, speak- 
ing at the annual conference of the Institute of Journa- 
lists on Monday, said his friend Sir Douglas Straight 
and himself were two of the oldest journalists present, 
though, speaking directly for his friend, they did not 
look it. A great many years ago they were both engaged in. 
journalistic work, Sir Douglas, he thought, writing manuals of 
„instruction on swimming, cricket, and all the other arts in which 
he excelled, and he himself (Sir Edward) reporting for the 
Standard cases in-the Law Courts, with the privilege, which he 
well remembered once enjoying, of being offered half a sovereign 
by a solicitor to put his name inthe paper. Some years: after- 
wards came the work of the Press Gallery, and years after that, 
again, his great pleasure in having as Solictor-General to settle 
the Charter of the Institute —7he Law $ournal. 

bag 

Lord Loreburn and the Bench :—Lord Loreburn, who has 
been on the woolsack less than five years, has appointed nearly 
one-third of the High Court Judges. As many as ten Judges 
—Sir S. F. T. Evans, Mr. Justice Neville, Mr. Justice Parker, 
Mr. JuStice Eve, Mr. Justice Pickford, Mr. Justice Coleridge, Mr. | 
Justice Hamilton, Mr. Justice Scrutton, Mr. Justice Avory, and 
Mr. Justice Horridge—have been appointed during bis compara- 
tively brief tenure of office, Though four of these appointments 
-were perhaps not wholly unaffected by political considerations 
they can all be justified on ‘professional grotinds. The Lord 
Chancellor, in the exercise of his legal patronage, has, indeed, 
maintained a high standard of excellence, from which, it may 
confidently be expected, he will:not depart in filling up the fur- 
ther vacancy on the Bench created by the death of Mr. Justice 
Walton. Inthe County Courts, as wellas inthe High Court, 
there have been many changes during’ the past four years and’ a 
half. No fewer than fourteen County Court Judges have been 
appointed since Lord Loreburn came to the woolsack, and his 
County Court selections have shown, scarcely less conspicuously 
than his High Court appointments, a fitting regard for the im- 
portance and dignity of the Judicial office —Jdzd. 

wa 

County Court Fudges and High Court Fudgeships :— 
Though the expectation that one of the two newly created King’s 
Bench Judgeships would be filled by one of the most conspi- 
cuously able of the County Court Judges was not fulfilled, yet 
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we trust that Lord Loreburn will avail himself of the present op- 
_ portunity of recognising the principle that a County Court 
Judge should occasionally be promoted to the High Court. 
There are several men on the County Court Bench who, in point 
of legal learning and judicial temperament, are not inferior to 
their High Court brethren. The occasional promotion of a 
County Court Judge to the higher judicial sphere would be 
advantageous in several ways. It would, by destroying the feel- 
ing that a County Court Judgeship is the final stage in its oc- 
cupant’s career, make the office more attractive to the most 
capable men at the Bar; it would, by making available for the 
Divisional Courts the services of a Judge with a practical experi- 
ence of the County Courts, tend to facilitate the hearing of 
appeals from those tribunals; and it would, by bringing into 
closer union the County Courtand. High Court systems, do 
something to render our legal system less anomalous. The ad- 
option of the principle would not be without precedent. Mr. 
Justice Ridley was an Official Referee when Lord Halsbury ap- 
pointed him a King’s Bench Judge in 1€97, and Sir M. D. Chal- 
mers was the County Court Judge for Birmingham when the 
late Lord Herschell appointed him a Commissioner of Assize in 
1895. If an Official Referee be qualified fora High Court Judge- 
ship, and ifa County Court Judge be competent to act as a 
Commissioner of Assize, certainly the reasonableness of the sug- 
gestion that a County Court Judge should sometimes be promot-. 
ed to the King’s Bench cannot te questioned. And there would 
be something peculiarly fitting in the departure being made by 
Lord Loreburn, who, by his proposals for increased Jurisdiction 
in the ill-fated County Courts Bill of last year, showed his ap- 
preciation of the marked ability with which, as a whole, the 
County Court Judges do their work—The Law Fournal. 


ced 
* 


Furisdiction in the Long Vacation.—'The refusal of the 
‘Long Vacation Judge last week to grant a rule zest for a writ of 
attachment for contempt of Court raises the interesting question 
of the powers of the Court out of term. The division of 
the legal year into terms and vacations is, says Reeves in his 
‘History of English Law,’ ‘the joint work of the Church and 
necessity? The Church forbade forensic work during certain 
holy seasons; necessity compelled its cessation during harvest 
time. But the institution of fixed terms into the business of the 
Common Law Courts did not affect the Court of Chancery in'its 
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capacity of oficina justitiae. The original Jurisdiction of the 
Chancellor had been not to try cases, but to issue writs returnable 


in term time to the other Courts, so that ‘the Chancery was al-. 


ways open.’ ‘To-day, of course, equity follows the law in respect 
of dealing with causes during the Long Vacation. But the Va- 
cation Judge, sitting with all the powers ofa Judge of the High 
Court of Justice, can still exercise any ordinary equity jurisdic- 
tion. His powers in matters of Common Law are, it is true, 
. more restricted. He has inherently al] the extensive jurisdic- 
tion, which the Judges possess in Chambers to interfere and re- 
lieve from the consequences of abuse of process of the Court, or 
of irregularities, as by illegal arrest or execution, and he has by 


statute certain powers in connection with the great remedial | 


writs. Thus the Habeas Corpus Act of 1816 allows a writ of 
habeas corpus to be returnable in vacation, and the writ itself could 
always be issued out of the King’s Bench Court during vacation 
(Rex v. Shebbeare, 1758, and Regina v. Batcheldor, 1839). But 
neither the writ of prohibition nor the writ of certzorarz can be 
granted by the Vacation Judge, nor, in ordinary.cases, the writ 
of attachment for contempt, although, of course, where the 


Judge is invested with power to grant an injunction, the grant - 


of the power carries with it as an incident the power to punish 
for disregard of the order. The two Vacation Judges can, 
however, always constitue themselves a Divisional Court for any 
of these purposes (Rule 12, Order 63). And the power given 
by the Court of Criminal Appeal Act for that Court to meet 
and hear cases during vacation enables a Divisional Court to be 
formed out of that body, and any Divisional Court can give the 
relief sought for by issuing a rule'to show cause, which operates 
as a stay in the meantime. — The Law Fournal. 
7 E 
% 


The Late Mr. Justice Walton :—The Lord Chief Justice, at 
the sitting of the Court of Criminal Appeal on August 19, said 
that since the Courts had adjourned the profession had sustain- 
ed the loss of one (Mr. Justice Walton) who had occupied a 
great position. Many of those present in Court would know 
how great that position was. His call tothe Bench some years 
ago was received with universal approval by every member of 


both branches of the profession. Unhappily, his occupation of > 


that position was limited toa very few years, but during that 
time he had shown that he possessed the highest qualifications 
for judicial work. He was always. most anxious to hear both 


` 


- 


PART XVIII] ‘THE MADRAS LAW JOURNAL. 417 


sides, and, when trying an accused person, to hear all that could 
be said on his behalf. When they had the privilege of his 
assistance in the Court of Criminal Appeal that side of his 
character was strongly brought out. He was a man of conspi“ 
cuous modesty and the greatest devotion to duty, and it was to 
this which, under Providence, he had probably sacrificed him- 
self. Only a fortnight ago he was engaged inthe preparation 
of a considered paper on the interference by the Government 
with the freedom ‘of contract, which he finished within two 
hours of its delivery. He could not allow this occasion to pass 
without giving this expression to the great sorrow they all felt 
at the loss they had sustained. 


Mt. John H. Cooke, of Winsford, writes:—“The following is 
an interesting statement in connection with the life of the late 
Mr. Justice Walton. In the year 1894 I hada casein which I 
acted for the plaintiff against the Cheshire County Council. I 
instructed Mr. Joseph Walton, K. C., and the present Mr. Elden 
Bankes, K. C., as Junior. It was heard before Mr. Justice Day, 
who summed up dead against us; but the jury thought there was 
something in the plaintiff's case, and weré about an hour arriv- 
‘ding at their verdict, which was ultimately in favour of the 
defendants, the County Council. Mr. Walton was not able to give 
that attention to the case which he thought he ought to have 
given because he was engaged very largely in the Court of 
Appeal during the hearing of our trial. After the case was over 
he called me on one side, and, addressing me by name, said: «J 
have not been able to attend to this case as I feel I ought to have 
done. I shall not take the fee.” Of canrse, I was absolutely asto- 
nished at such aremark, as I had not complained in any way 
whatever of his absence, knowing that we were in very good hands 
with Mr. Eldon Bankes as Junior. We ultimately succeeded in 
maintaining the plaintiff’s position in the matter. Ihave men- 
tioned the incident to a large number of the members of the Bar 
and have been repeatedly told they have never heard.of such an 
instance of great kindness occurring before’. — The Law Fournal, 

* * 
* 

Lord Halsbury :—Lord Halsbury completes to-day his 
eighty-fifth year, and every member of the profession will cor- 
dially wish him many happy returns of the day. So sureis his 
possession of the secret of perennial youth that he remains, de- 
spite his eighty-five years, one of the youngest men in the pro- 
fession, His seventeen years on the woolsack—a record of service 
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excelled only by Hardwicke and Eldon—left his energy so 
unexhausted that, in addition ;to adding to his long series of 
© notable decisions in the House of Lords, he has undertaken the 
editorship of a great digest of English law. Two Chancellors of 
the Victorian era died nonagenarians; Lord Lyndhurst was 
ninety-one when he passed away, and Lord St. Leonards reached 
the age of ninety-three. The mental and physical vigour which 
Lord Halsbury continues to display, in his character as ‘a 
statesman as well asiu his capacity asa lawyer, encourages the 
hope that his years will be at least as many as those of any of his 
predecessors. Lord Alverstone lately described the ex-Lord 
Chancellor as ‘the best president of any Court before whom he 
had ever argued? Lord Halsbury will not, perhaps, rank 
among the most erudite of the lawyers who have held the 
- Great Seal, but none of his predecessors has excelled him either 
in his quickness of perceptionor his judicial willingness to listen. 
—The Law Fournal. aha 
Women Lawyers:—The recent death of Mrs. Judith Foster, 
the well-known American woman lawyer and Republican cam- 
paign orator, who was admitted to the lowa Bar as long ago as 
1872, draws attention, says the Manchester Guardian, to the 
advance women all over the world have made in this profession. 
It is only natural that America should be the first country to 
allow women to practise as barristers. In 1869 Mrs. Myra 
Bradwell, of Chicago,was refused admission to the Bar in Illinois. 
Finally the Legislature of the State of Ilinois passed a law 
making women eligible for admission to the Bar. This was 
in 1872. Mrs. Bradwell founded a legal newspaper, and was in 
legal partnership with her husband. Their daughter is now 
‘Chairman of the Legal News Publishing Company. Since 1879 
women lawyers have been admitted to practise in the Supreme 
Court of the United States. Among the official positions held 
by them are Assistant Attorney-General of the Philippine Islauds, 
Examiner in Chancery to the United States Supreme Court, and 
Assistant Counsel to the Corporation of Chicago. 


New Zealand was the first of our colonies to admit women 
to practise law, where Miss Ethel Benjamin was admitted to the 
Bar of the Supreme Court of the colony. She took the LL. B. 
degree with honours. Miss Clara Martin followed in Canada, 
after a three years’ fight against conventional prejudice. Miss 
Greta Greig was the first woman-bartister admitted at the Law 
Courts at Melbourne, 


a 
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Compensation Cases and Professional Misconduct— A 
Proclamation has recently been issued by the New York Bar 
Association against the touting for clients ‘on Court-house 
‘steps, iti corridors, and on the stairs leading to the Court-room.” 
In this country, happily, this is a form of professional miscon- 
duct which does not exist to any appreciable extent, in, at any 
rate, the precincts of the more'important Courts. Among, how- 
ever, a very limited class of solicitors there are practices in the 
earlier stages of litigation which are equally to be condemned. 
This is what Sir John Gray Hill said in a paper he read on the 
Workmen’s Compensation Act at the Birmingham meeting of . 
the Law Society two years ago :— 


I am told that arrangeinent is often made between a solicitor ofa cers 
tain class and a surgeon of a like class that the latter is only to be paid in 
case the claimant succeeds in getting an award. As this offers an induce- 
ment to the witness to: give false evidence, I think that any solicitor who 
is known to bea party to such an arrangement deserves to be brought 
before the Discipline Committee of the Society and to have his misconduct 
reported tothe Court, while the surgeon wonld deserve the correction of 
' the Medical Council; and I trust that some of these persons will meet with 
their reward. There are, I have reason to know,, some members of our pro- 


fession who in other respects conduct claims under the Act in a most un- 
scrupulous manner, and who resort to such tricks the devices as are deserving 
of the severest censure, Iam also informed on good authority that touts 
are employed by these persons, who obtain from the hospital porter or 
lodging-house keeper the names aud addresses of injured workmen, and 
induce them to place their cases in the hands of the solicitors in question. 


The collection of opinions on questions of profess ional conduct 
lately, published by the Council of the Law Society, under the | 
title of “ Practice and Usage in the Solicitors’ Profession,” may 
be searched in vain for any pronouncement against the pernicious 

' practice of touting, but the authority of the Discipline Com- 
mittee to deal with the practice does not admit of doubt. 
A case of Police Court touting was reported by the Committee 
to the Court in 1902, and the offending solicitor, against whom 
a graver charge was established, was ‘suspended from practice , 
for twelve months. “ With reference to thetouting,” said the 
Lord Chief Justice, “ it is quite possible that if there is nothing 
but touting, the matter may have to be cosidered as to what 
class of touting constitutes professional misconduct.” 


5) 
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This makes it perfectly clear that there are some forms of 
touting which do constitute an offence sufficiently serious to 
justify the condemnation of the Court, and it may be hoped that 
the Law Society will do its utmost to suppress the objection- 
able practices which a certain class of solicitors, in their desire 
to promote disputes under the Workmen’s Compensation Act, are 
known to adopt.—The Law Journal. 


The Bar and Advertisement—The Bar Conncil, though 
it has never made any pronouncement as to the baser 
forms of touting, has been required on not a few occasions 
to deal with the more subtle methods of securing 
business by advertisement. Here, for instance, are some 

_of the resolutions at which the Council has arrived in its capacity 

as guardian of the etiquette of the Bar: An English Barrister 
ought not to allow his name and address to appear in a legal 
directory published abroad; the clients to whom a member of 
the Bar is entitled to send a notice of his change of address do 
not include “every solicitor from whom he may have at any 
time received a set of papers”; a barrister who gives any com- 
mission or -present to any one introducing business to him is 
guilty of most unprofessional misconduct ; members of the Bar 
ought not to furnish “signed photographs of themselves for pub- 
lication in legal newspapers.” Against none of these resolu- 
tions, perhaps, can any reasonable objection be urged; but the 
last-named regulation is certainly open tocomment because of 
its limitations. Why should the prohibition be confined to legal 
newspapers, and why should any difference be made between 
- the furnishing of a signed portrait and that of an unsigned one? 
Legal journalism has not yet fallen a prey to the popular love 
of illustration. Ifit be an offence fora member of the Bar to 
supply his photograph for public reproduction, it is much more’ 
likely to be committed at the request of the editor of a daily 
paper or a monthly magazine than at the instance of the con- 
ductor of a legal journal.—Jdzd. 


Lord Halsbury. — Lord Halsbury, who celebrated his 
eighty-fifth birthday on Saturday last, has only three pre- 
decessors among the Lord Chancellors of the Victorian era 
who attained a greater number of years, Lord St. Leonards 
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died at ninety-three, Lord Lyndhurst at ninety-one, and 
Lord Brougham at eighty-nine. Though the Law is sup- 
posed, to þe. peculiarly favourable to longevity, the 
occupants of the woolsack (says the G/ode)do not, as a rule, 
strikingly support the pleasing theory. Of the other 
occupants of the woolsack in Queen Victoria’s reign, Lord 
Chelmsford died at eighty-four, Lord Selborne at eighty-three, 
Lord Campbell at eighty-two, Lord Cranworth at seventy-eight, 
Lord Hatherley at seventy-seven, Lord Truro and Lord West- 
bury at seventy-three, Lord Cottenham at seventy, Lord Cairns 
at sixty-six, and Lord Herschell at sixty-two.—TZhe Law Journal. 


Prophecy relating to Lord Halsbury’s future greatness :— 
Even in Lord Halsbury’s earlier days at the Bar, when his 
chief forensic triumphs were achieved at the Old Bailey, his future 
greatness (says the Globe) “lay slumbering in prophetic light.” 
Mr. Montagu Williams relates how one of his contemporaries 
bet “that within twelve years Hardinge Giffard would become 
Attorney-General, and that before he ended his career he would 
become Lord Chancellor. The first part of this prophecy was not 
fulfilled, for, like the late Lord Herschell, he passed from the 
Solicitor-Generalship to the woolsack, ‘There were staid law- 
yers in Lincoln’s Iun who, remembering his associations with 
the Old Bailey, shook their learned heads when Lord Halsbury 
was appointed Lord Chancellor in 1885. Their fears were 
quickly seen to be unjustified. Few of his predecessors on the 
woolsack have excelled him in legal learning and judicia] tem- 
perament, and to his long series of notable decisionsin the 
House of Lords he has made many an sddition since he went out 
of office.—Jbzd. 


Council not able to bestow suficient attention and Return of 
Fee:—A Solicitor has recorded that the late Mr. Justice Walton, 
while at the Bar, voluntarily returned his fees in an action in 
which he had briefed him, because “he was not able to give that 
attention to the case which he thought he ought to have given.” 
“Ihave,” he adds, ‘‘mentioned the incident to a large number 
of members of the Bar, and have been irepeatedly told they have 
never heard of such an instance of great kindness occurring 
before” Asa matter of fact, a similar instance is recorded of 
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Lord Halsbury. “His last appearance in Court at the Old 
` Bailey,” writes Mr. Atlay, in his ‘Victorian Chancellors,’ “was in 
November 1884, under curious circumstances. He had acted 
‘as Counsel in a probate action arising out of the testamentary 
dispositions of an eccentric citizen of Leominster. His clients 
were not only unsuccessful, but were committed for trial on the 
charge of perjury. Rightly or wrongly, Sir Hardinge Giffard 
believed that he had not done them full justice in the hearing 
before Sir James Hannen, and he insisted on defending them, 
devoting tothe task, as I have been told by one of his juniors, 
his whole time and attention during a trial which lasted eight 
days, and eventually returning his fees.\— The Law Journal. 
MEMORIAL RULES. 
Notification of the Government of India, Foreign Department; 
No. 1,606-G., dated Simla, the 29th July 1910. 
The following rules regarding the submission or withhold- 
-ing by Local Governments or Administrations and by officers of 
the Political Department of the Government of India, of petitions, 
memorials, and other papers of the same class, relating to matters 
affecting persons or places under their political charge, when 
such petitions or other papers are addressed to the Government 
of India; to His Majesty the King, Emperor of.India, or to the 
Right Honourable the Secretary of State for India, are published 
for general information.— 
I. MEMORIALS, ETC., ADDRESSED TO THE 
GOVERNMENT OF INDIA. 

I. Every memorial must be submitted to the Political 
Officer of the State, within whose jurisdiction the subject- 
matter has arisen, accompanied by a copy of the order appealed 
against and by.a letter requesting its transmission to the authority 
to which it is addressed. 

2. Memorials may be transmitted either in manuscript or in 
print, but must, with all accompanying documents, be properly. 
authenticated by the signature of the memorialist on each sheet 

3. Subject to the exceptions hereinafter contained, every 
memorial received which conforms to the above rules should be 
forwarded by the Political Officer through the usual officia] 
channel, with a concise statement of material facts, and, unless 
there be special reasons to the contrary, an expression of opinion, 
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4. Memorials, together with their accompanying documents, 
should be in English. If the accompanying documents must 
necessarily be forwarded in the vernacular, an English tranSla- 
tion should be appended, which should be attested by the 
signature of the memorialist on each sheet. 


N.B.—The transmitting officer should examine such trans- 
lations and, if they are found to be incorrect or faulty, notice the 
fact in sending on the memorial. 

5. Every memorial should be accompanied by copies of all 
the orders passed in the case by the authorities who have dealt 
with it in India. l 

6. Local Governments, Adminstrations, and Political Off- 
cersin direct subordination to the Foreign department of the 
Government of India, are vested with discretionary power to 
withhold memorial addressed to the Government of India in the 
following cases: 

(1) When the memorial is illegible or unintelligible. 


(2) When the memorial contains language which, in the 
opinion of the authority who would otherwise forward it, is 
disloyal, disrespectful, or improper. 


(3) When a previous petition of the memorialist (which 
term includes a rejoinder submitted by the memorialist in 
answer to a previous petition of some other party) has been dis- 
posed of by the Secretary of State or the Governor-General in 
Council, and the petition discloses no new facts or circumstances 
which afford grounds for a reconsideration of the case. 

(4) When the memorial relates to a matter which is within 
the competence of the Local Government, Administration, or 
Political Officer to dispose of, and no application has previously 
been made to such Government, Administration, or Political 
Officer for redress. 

(5) When the memorial is an appeal preferred more than 
six months after the date on which the memorialist was informed 
of the orders against which he appeals, provided that the Local 
Government, Administration, or Political Officer as the case may 
be, may, at their or his discretion, extend the period to twelve 
months, if the delay will facilitate a settlement of the dispute, 
or other good cause is shown. 


“a 
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(6) When the memorial refers to matters in which the 
memorialist is not personally interested. 

7. Provided they do not contravene the conditions specified 
in the preceding section, memorials which are appeals against 
orders passed by Local Governments, Administrations, and 
Political Officers in direct subordination to the Foreign depart- 
ment of the Government of India, in the exercise of political 
control in territories not included in British India, shall be for- 
warded, except in the following cases in which a discretionary 
power to withhold the memorials may be exercised :— 


#(1) When the order appealed against has been passed by 
the Local Government, Administration, or Political Officer as a 
recognised Court of Appeal in regard toa judgment or order of 
any Court of civil or criminal jurisdiction established or con- 
tinued by the Governor-General in Council in such territories. 


(2) When the order appealed against is a mere refusal to 
exercise political control in regard to a judgment or order of any 
special Court established by the Governor-General in Council in 
such territories, from which Court there is, by its constitution, 
no appeal, though a general political control over it is declared 
or understood to exist. $ 

(3) When the order appealed against isa mere refusal to 
interfere in a matter of purely internal policy with the action ot 
orders of the Ruler of a Native State, of .which the memorialist 
is a subject: provided that the State is one in which it is not 
customary for the British Government to intervene in matters of 
internal policy, and that the matter complained of does not dis- 
close a state of misrule so gross that the Paramount Power 
would be called upon to interfere. 

N.B.—This rule applies to a temporary Administration 
established in a Native State by the Governor-General in Coun- 

-cil when the temporary Administration is appointed to exercise 
the same powers and occupy the same position asthe Native 
Administration which it supersedes. 


è Note to Rule 7 (1) of Sections I and I£—Memorials which are practically 
appeals for mercy or pardon must be transmitted, But their transmission will not 
affect the discretion in regard to capital sentences allowed to Local Governments and 
Administrations by the Home Department Resolution No. 20—1403-13, dated the 
14th October 1885, as modified by Foreign Department Circular No. 3,2891-.B,, dated 


the 30th August 1901. 
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> Page petitions 8. Memorials from persons t in such terri- ` 
from Government tories which are not covered by these rules may 
Aer Geis — be treated under the Memorial Rules of the 
ete, Home Department when they are applicable. 

9. The following special rules apply to the case of appeals 


against the orders of the Government of Bombay :— 


(x1) In the following cases the decision of the Loca] Govern- 
ment shall ordinarily be considered as final, and no appeal shall 
lie to the Government of India, an appeal to the Secretary of 
State for India only being admissible with the permission of the 
_ Local Government, which should be previously obtained : 


(a) Giras cases in States of classes I to IV in Kathiawar, 
which would have been tried by the Rajasthanik Court when it 
existed, but are now tried by the States Huzur Courts from 
whose decision an appeal lies to the Agency audto the Local 
Government. 

(6) Giras cases in States below class IV in which the 
decision of the Agent to the Governor, Kathiawar, is at present 
final under the rules sanctioned in Government Resolution 
No. 6511, dated the 18th November 1898, subject to the genera] 
political control of the Local Government. 

(c) Cutch Jadeja Court cases. 

(2) Memorialists who desire to appeal against the orders of 
the Government of Bombay in political cases shall have the 
option of addressing such appeals either tothe Government of 
India or to the Secretary of State aud such appeals shall be for- 
warded subject to the provisions of rules Gand 7. This rule 
shall not apply to— 

(2) appeals in Giras cases or in those which are specially 
covered by any of the foregoing rules ; 

(4) memorials of the class specially reserved in rule IV of 
the rules published with Home Department Notification No. 148 
(Public), dated the roth January 1905 ; 

(ġ) memorials which involve questions affecting the status, 
dignity or powers of a Ruling Chief or his relations with the 
Paramount Power (including questions of succession or adoption) 
and with other chiefs. 
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II. MEMORIALS, ETC., ADDRESSED TO HIS MAJESTY THE 
KING, EMPEROR OF INDIA, OR TO THE SECRETARY OF 
STATE FOR INDIA. 

1. Every memorial must be submitted to the Political 
Officer of the State within whose jurisdiction the subject-matter 
has arisen, accompanied by a copy of the order appealed against 
and by a letter requesting its transmission to the authority to l 
which it is addressed. 

2. Memorials may be transmitted either in manuscript or in 
print, but must, with all accompanying documents, be properly 
‘authenticated by the signature of the memorialist on each sheet. 
3. Subject to the exceptions hereinafter contained, every 
memorial received which conforms to the above rules should be 
forwarded by the Political Officer through the usual official 
channel with a concise statement of material facts, and, unless 
there be special reasons to the contrary, an expression of opinion. 


4. Memorials, together with their accompanying documents, 
should be in English. If the accompanying documents must 
necessarily be forwarded in the vernacular, an English translation 
should be appended, which should be attested by the signature 
of the memorialist on each sheet. 

N.B.—The transmitting officer should examine such trans- 
lations, and ifthey are found to be incorrect or faulty, notice the 
fact in sending on the memorial. l 

5. Every memorial should be accompanied by copies of all 
the orders passed in the case by the authorities who have dealt 
with it in India. 

6. Local Governments, Administrations,and Political Officers 
in direct subordination to the Foreign department of the Govern- 
ment of India, are vested with discretionary power to withhold 
memorials addressed to His Majesty or to the Secretary of State 
in the following cases :— i 

1. When the memorial is illegible or unintelligible. 

(2) When the memorial contains language which, in the 
opinion of the authority who would otherwise forward it, is 
disloyal, disrespectful, or improper. 

(3) When a previous petition of the memoralist (which 
term includes a rejoinder submitted by the memorialist in answer 
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to a previous petition of some other party) has been. disposed of 
by the Secretary of State, and the petition discloses no new facts 
ot circumstances which afford grounds for a reconsideration of 
the case. 3 

(4) When the memorialist has not preyiously appealed to 
the Government of India (or the Government of Madras or 
Bombay, as the case may be), and received the decision of the 
Governor-General (or Governor) in Council upon it. 

(5) When the memorial is an appeal preferred more than 
six months after the date on which the memorialist was informed 
of the orders against which he appeals, provided that the Local 
Government, Administration, or Political Officer, asthe case may 
be, may; at their or his discretion, extend the period to twelve 
months, if the delay will facilitate a settlement of the dispute, 
or other good cause is shown. 

l (6) When the memorial refers to matters in which the 
memorialist is not personally interested. 

7. ‘Provided they do not contravene the conditions specified 
in the preceding section, memorials which are appeals against 
orders passed by the Governor-General in Council (or Governor 
in Council in Madras.or Bombay, as the case may be), in the 
exercise of political control in territories not included in British 
India, shall be forwarded, except in the following cases, ni 
which a discretionary power to withhold the memorials may be 
exercised :— l i 

* (xz) When the order appealed against has been passed by 
the Government of India, Madras or Bombay (as the case may. 
be) as a recognised Court of Appeal in regard to a judgment or 
order of any Court of civil’or criminal jurisdiction established 
_ or continued by the Governor-General in Council in such terri- 

tories. l 
-(2) When the order appealed against isa mere refusal to 
exercise political contro] in regard to a judgment or order of any 
special Conrt established by the Governor-General in Council in 
such territories, from which Court there is, by its constitution, 
no appeal, though a general political contrul over it is declared 
or understood to exist. 





* Note to Rule 7 (1) of Sections I and IJ.—Memorials which are practically ap- 
peals for mercy or pardon, must be transmitted. But their transmission will not 
affect the discretion in regard to capital sentences allowed to Local Governments and 
Administrations by the Home tepartment Resolution No, 20—1403—13, dated the 
14th October 1885, as modified by Foreign Department Circular letter No, 3289-1-B,, 
dated the 30th August 1901. 


6 
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(3) When the order appealed against is a mere refusal to 
interfere in a matter of purely internal policy with the action or 
orders of the Ruler of a Native State, of which the memorialist 
isa subject: provided that the State is one in which it is not 
customary for the British Government to intervene in matters of 
internal policy, and that the matter complained of does not dis- 
close a state of misrule so gross that the Paramount Power would 
be called upon to interfere. 

N.B.—This rule applies to a temporary Administration 
established in a Native State by the Governor-General in Coun- 
cil when the temporary Administration is appointed to exercise 
the same powers and occupy the same position asthe Native 
Administration which it supersedes. 

8. Memorials from persons + in such territories which are 

t e.g. petitions sot covered by these rules may be treated 
ee under the Memorial rules of the Home Depart- 
missal, pensions, ete. ment when they are applicable. 

9. The following special rules apply to the case of appeals’ 
against the orders of the Government of Bombay :— 

(1) In the following cases the decision of the Local Govern- 
ment shall ordinarily be considered as final, an eppeal to the 
Secretary of State for India only being admissible with the per- 
mission of the Local Governmen:, which should be previously 
obtained : 

(a) Giras cases in States of classes I to IV in Kathiawar, 
which would have been tried by the Rajasthanik Court when it 
existed, but are now tried by the States Huzur Courts from 
whose decision an appeal liesto the Agency and to the Local 
Government. 


(6) Giras cases in States below class IV in which the 
decision of the Agent to the Governor, Kathiawar, is at present 
final under the rules sanctioned in Government Resolution 
No. 6511, dated the 18th November 1898, sabject to the general 
political control of the Local Government. 

(c) Catch Jadeja Court cases. 

(2) Memorialists who desire to appeal against the orders of 
the Government of Bombay in political cases shall have the 
option of addressing such appeals either to the Government of 
India or to the Secretary of State and such appeal shall be for- 
warded subject to the provisions of rules 6 and 7- When in the 
exercise of this option an appeal has been presented to the 
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Government of India, no further appeal shall lie to the Secretary 
of State. This rule shall not apply to— 

(@) appeais in Giras cases or in those which are specially 
covered by any of the foregoing rules; 

(6) memorials of the class specially reserved in rule IV of 
the Rules published with Home Department Notification No. 148 
(Public), dated the toth January 1905; 

(¢) memorials which involve questions affecting the status, 
dignity or powers ofa Ruling Chief or his relations with the 
Paramount Power (including questions of successiou or adop- 
tion) and with other Chiefs, 

Ill.—List of memorials to the Secretary of State and of 
petitions to the Government of India withheld under the discre- 
tionary powers conferred by the above rules will be forwarded 
quarterly to the Government of India-in the Foreign department. 


IV. Whena petition or memorial is withheld, the writer 
should be informed of the fact and of the reason for withholding 
it. 
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MUST AN ACKNOWLEDGMENT OF A DEĘBT 
BE ADDRESSED OR COMMUNICATED 
TO THE CREDITOR ? 


In the case of Imam Aliv. Bai? Nath Ram Sahu? Sir 
FRANCIS MACLEAN, C. J., and MOOKERJEE J. considered the 
question whether an acknowledgment ofa debt must, to be 
operative under S. 19 ofthe Limitation Act, be addressed or com- 
municated tothe creditor orto some one on his behalf,. and 
answered it in the affirmative. Except for the high authority 
of the learned Judges with whose names the decision is asso- 
‘ciated, we should unhesitatirgly have answered it in the negative. 
Out of the respect that is due to any'considered pronouncement 
of such eminent Judges, and forthe reason that the decision 
itself purports to be based upon a ruling of their Lordships of 
the Judicial Committee, we propose to dwell upon the matter at 
some length to see if the view of the learned Judges can be sup- 
ported by the language of the section and of the last clause of 
Explanation (i) thereto, by the policy underlying the enactment 
thereof, or by the authority of decided cases. 


The suit was one for sale upon a mortgage. The mortgage 
‘was of various items of property. Subsequent to the date of the 
mortgage, the equity of redemption in someof the items was 
sold to different persons, one of whom was, at the instance of the 
plaintiff, made a defendant only after the institution of the suit 
and at a time when it would be barred as against him but for an 
admission by the mortgagor relied upon as an acknowledgment 
under S., 19. The admission was contained ina deed of sale 
executed by the mortgagor in favour of a third party, who was 
also a defendant in the suit, whereby the equity of redemption 


g I. (1906) I. L. Re 33 C. 613. 
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in another item of the mortgaged property was conveyed to him, 
and was to the effect that the conveyance was executed for dis- 
charging the plaintiffs’ mortgage. It was contended that this 
was no valid acknowledgment because there was no admission of 
liability to the mortgagees (plaintiffs), nor was: it communi- 
cated or addressed to them. And the learned Judges upheld 
this contention relying, in support of their view, upon the deci- 
sionsof the Privy Council in Mylapore v. Ye Kay ' and of Sir 
CHARLES SARGEANT in Mahalakshmi Bai vy. Firm of Nageshwor.* 
They distinguished the cases of Swkko Mont v, Ishan Chander? 
{also a decision of the Privy Council) and Madhu Sudan v. 
Broja Noth* relied upon for the contrary view on the ground 
that in each of those cases the admission was, if not addressed, 
communicated to the creditor, And an argument against their 
view founded on the last clause of EXplanation (i) to the Section 
they met by the observation that the Explanation did not say 
that such an acknowledgment s#ou/d be held sufficient but that 
it merely provided that it myé be held sufficient. We venture 
tosubmit that the view of the learned Judgesis erroneous ; that 
the Privy Council case relied upon by them decides nothing of 

' the kind ; that the distinction suggested by them between their 
case and the Privy Conncil case of Sukho Mont Ve shan 
Chander? is not based upon principle or authority ;and that 
the remark with which they brushed aside the argument based 
upon the Explanation is unsatisfactory and unsound. We now 
proceed to elaborate these points, And first we take the Section 
and Explanation (i). 


Section rg runs thus: “If, before the expiration of the 
period prescribed fora suitor application in respectof any 
property orright, an acknowledgment of liability in respect of 
such property or right has been made in writing signed by the 
party against whom such propertyor rightis claimed or by 
some person through whom he derives title or liability, a new 
period of limitation, etc.” Its language is clear and presents no 
dificulty whatever. According to the section, an acknow- 
ledgment to be valid must be (r) an acknowledgment of liability 


r. (1857) L R z4 1 A. 168; 14 ©. Bor. 2. (1885) I L. E. r9 B. 71. 
3 (1895) L h. R. 25 C. 844 (P. G3) 4 CIWMB LR 299. 
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in respect of the property or right claimed; (2) made 
before the expiration of the prescribed period; (3) in 
writing signed by the party against whom it is claimed or some 
one through whom he derives title or liability. It makes no 
reference to, and must be therefore assumed not to require, the 
additional condition that the acknowledgment must be ad- 
dressed to the creditor or to some one on his behalf, or indeed 
that it must be addressed to a third party at all. Is there any- 
thing then in the Explanation which militates against this view? 
The Explanation says (we quote only so much of it as is relevant 
to the present discussion) : “ For the purpose of this section an 
acknowledgment may be sufficient though it is addressed to a 
person other than the person entitled to the property or right.” 
The use of the auxiliary “may,” in the view of the learned Judges, 
vests a discretion in the Court to accept or not as sufficient an 
ackuowledgment not addressed tothe creditor or to some one 
through whom he claims, and does not make it obligatory upon 
it to do soin all cases. We beg tosubmit that it does no such 
thing whatever and that the Legislature had, having regard to 
the context, no option but to use the auxiliary “may.” The Ex- 
planation says, forour present purpose, that an acknowledg-~ 
ment may be sufficient though it is addressed to a person other 
than the person entitled to the property or right. It ouly says 
that the acknowledgment need not be addressed to the creditor or 
to some one claiming on his behalf. But} it does not say, and 
cannot say, whether an acknowledgment not addressed to the 
creditor or to some one claiming on his behalf is sufficient to 
save the bar of limitation as that must depend upon whether it 
complies with the requirements of the body of the section. In 
short the appropriateness of the auxiliary will become manifest 
if the Explanation is read thus: ‘¢An acknowledgment may, if it 
complies with the requirements of the body of the section, be 
sufficient though it is addressed toa person, etc.” Even if this 
explanation is not accepted, we still think that the construc- 
tion put by the learned Judges upon the Explanation is erroneous. 

Now the ordinary, natural sense of the auxiliary “may” is, 
no doubt, permissive and not obligatory. It gives a discretion to 
the donee of the power to do a particular thing and cannot make 
it imperative upon him. In some cases, however, the questio- 
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arises whether it becomes obligatory upon the donee to exercise. 
the power upon a particular occasion or in a particular manner. 
This must, according to the view of the highest Court of Appeal 
(Fuliusv. Lord Bishop of Oxford) be determined aliunde, and in 
general, from the context, from the particular provision, or from 
the general scope and object of the enactment conferring the 
power. Let us apply this test to the Explanation and see what 
is the conclusion to which we are led. 


The Explanation ‘says that an acknowledgment may be 
sufficient, though it is addressed to a person other than the 
person entitled to the property or right. It was, as the learned 
Judges themselves pointed out, added for the first time in the 
Act of 1871 to give effect to the decisions in Dur Gopal v. Kashee: 

_Ram*, Nijamudin v. Mahammadali?, Ahiloji Valad v. Dongar 
Hartchand * and Ali Hossein v. Ram Dayal®. Now the pro- . 
vision in the Act of 1859 corresponding to that in S. 19 of the 
Act of 1877 was, for our present purposes, no doubt the same. 
All that, under that Act also, was required for a.valid acknow- 
ledgment was that it should be in writing, "and it was also not 
in terms provided that it should be addressed to the creditor or 
to some one on his behalf. But the English law has always 
been different. Under it,-an acknowledgment addressed toa 
person other than the person entitled to the property or right 
has always been held insufficient to save the bar of limitation. 
And in the cases quoted above, it was contended on the analogy 
of the English law, that an acknowledgment, to be valid, must 
pe addressed to the creditor or to some one on his behalf But 
this contention was overruled aud it was expressly pointed out . 
that, by omitting the express provision in the English Act, that 
the acknowledgment must be given to the mortgagor or to 
some person claiming his estate or to the agent of such mort- 
gagor or person, the Indiau Legislature deliberately departed 
from the rule of English law. And the Explanation was insert- 
ed not, it is submitted, for the purpose of leaving it to the . 


presiding Judge to say whether or not he will accept the acknow- 


ledgment as sufficient, but for indicating that the above cases 





I. (1880) L. R. 5 App. Cas. 214, 235- 2. (1865)3 W. R. C. R. 3. 
3. (1868) 4 M. H. C. R. 380 4. (1867) 5 B.H.C. R.A.C. J. 176 
i 5. (187%) 3 N. W. 78 ; ; 


` PART XX.) YHH MADRAS LAW JOURNAL. 435 


were rightly decided, lest from the absence of such express pro- 
vision it should thereafter be argued that the Legislature did 
not recognise them as good law. Instances are not rare in 
enactments of an exception, a proviso, or an explanation being 
inserted, not really because the case provided forin it is an 
exception or a proviso to, or an explanation for that provided by 
the section itself, but because prior toits enactment there was 
some doubt about the provision in the exception, etc., and the 
Legislature, by way of abundant caution, is anxious to remove it, 
The last clause of Explanation (i) to S. rọ seems to us to be 
enacted for such a purpose. 


Again, if the cases, which have laid down that the use of 
the auxiliary.“ may ” indicates that the Legislature conferred a 
“power upon the Court or Judge which before it he had not, 
are examined, it will be seen that in all of them the form em- 
- ployed by the Legislature is “The Court may,” etc.—a form 
peculiarly adapted for expressing its object. In the case before 
us, however, the form employed is : “ An acknowledgment may 
be sufficient though addressed to a person other than the credi- 
tor.” This form does not indicate, nay, it cannot indicate, that 
any power has been conferred upon anybody. It is declaratory, 
and declares that the Legislature regards such an acknowledg- 
ment as sufficient. In this view, there can be no room for the 
suggestion that the Legislature intended to vest a discretion in 
the Court to accept or not an acknowledgment as sufficient 
which’ was not addressed to the creditor. It may be observed, in 
passing, that the language of the Explanation is borrowed from 
the decisions to give effect to which the Explanation is admitted 
to have been added. 


That the view we have been contending for is the correct 
view is pointed to also by another provision in the Act dealing 
with the same subject of acknowledgment. Article 180 of the 
Act of 1877 (the law enacted by this article has been the same 
under all the three Acts) gives a period of 12 years for enforcing 
a judgment, etc., ofa Court established by Royal Charter in the 
exercise of its ordinary original civil jurisdiction, and the third 
column provides that when some acknowledgment of a present 
right to enforce the judgment, etc., has been given in writing 
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signed by the person liable to pay such principal or interest or 
his agent ¿o the person entitled thereto or his agent, the period of 
12 years shall be computed from the date thereof. Here, it 
will be seen, it is expressly provided that the acknowledgment 
should be given to the person entitled or hisagent. It may 
with force be argued that if the Legislature intended to provide 
that acknowledgments under S. 19 should also, as a tule, 
be addressed to the creditor or to some one on his behalf and to 
vest a discretion in the Court to accept it only in some cases, it 
would have adopted a different mode of expressing itself and 
not left it to be spelt out of an explanation. 


‘Nor does the context suggest a different view. The provi- 
sion concerning the sufficiency of acknowledgments addressed to 
a person other than the creditor or to some one through whom 
he claims does not stand by itself but forms part of a lengthy 
explanation providing for various other matters also, and it has 
“never yet been even suggested that in those cases the Court is’ 
not bound to accept the acknowledgments as sufficient but is 
given a discretion to accept them or not asitlikes. Thus it has 
always been the law that. an acknowledgment is sufficient 
though it omits to specify the exact nature of the property or 
tight, though the maker avers that the time for payment, 
delivery, performance or enjoyment has not yet come, and so on. 
Further, if the view of the learned Judges is to be accepted as 
correct, it is difficult to imagine, and the learned Judges have 
not theniselves indicated, circumstances guiding the exercise of 
the discretion. 


It may be that the learned Judges were influenced in their 
-decision by considerations of the English law onthe subject. 
Indeed their reference to the rule of the English Common Law 
as finally settled by decisions, subject to exceptions created by 
Statute, would seem strongly to point to their having been mis~ 
led thereby. . The English law, no doubt, requires that an ac- 
knowledgment, to be operative, must be addressed to the creditor. 
But that is because of the peculiar principles of the Common Law 
with respect to the'cause of action. Itis incumbent on the 
plaintiff in an action of assumpsit (which corresponds to our ac- 
tion for recovery of debt due) to aver in the declaration and to 
prove a promise by the defendant to pay the debt made within 
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the period of limitation. In fact the material and the only issue 
in the case is whether or not the defendant did make the pro- 
mise within the prescribed period. The promise may, however, 
be express or implied, and, if the latter, it may be implied from 
an acknowledgment of the debtor; but the acknowledgment 
ought to contain an unqualified and direct admission of a previous 
subsisting debt, which the party is liable to and willing to pay. 
Accordingly, ifthe acknowledgment is accompanied by such 
qualifying expressions or circumstances as repel the idea ofan 
intention or contract to pay, no implied promise is created and 
the acknowledgment is not sufficient to form the ground of an 
action. ‘Thus it has been held in England that an acknowledg- 
ment of indebtedness qualified by expressions indicating that the 
debtor is unable or unwilling to pay the debt at the time or that 
the time for paying it had not come is insufficient. It is there- 
fore also necessary, having regard to the purpose served by an ac- 
knowledgment under the English law, that it should be addressed 
to the creditor. 

The principles of these decisions will not apply to cases 
atising under the Indian Limitation Act. Under it an ac- 
knowledgment merely revives the debt and does not itself afford 
a cause of action. It need not amount to a promise to pay the 
debt, but it is sufficient if it admits a liability subsisting at the 
date of the admission. Accordingly, under the Indian Act, an 
admission is sufficient acknowledgment, though it is accompanied 
by expressions of inability or unwillingness to pay at the time 
or indicating that the time for payment had not come. It is 
also unnecessary foran acknowledgment to be operative under 
it that it should be addressed to the creditor. For the distinction 
between the English and the Indian Law as to sufficiency of an 
acknowledgment and the purpose servedby it, see Nijamudin 
v. Mahammadalt: ; Gopee Kishen v. Brindabun Chunder?. 

It is, therefore, clear that if regard is had to the language of 
the section, to the object of the Legislature in enacting the Ex- 
plan.tion, to the provision itself and to the context in which the 
provision occurs, and to the difference underlying the theory of 
an acknowledgment between the English andthe Indian Law, 
the only tenable conclusion is that the Court is bound to accept 


J. (1868) 4 M. H. O. R. 385 (306.) 2 (1879) 13 M. I. A. 37 (54) 
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as sufficient an acknowledgment which satisfies the requirements _ 
of the section even though it is addressed to a person other than 
the creditor or a person through whom he claims. 


And this is the view which has almost always been taken of 
the provision in the Explanation by the Courts in India—we say 
“almost always” advisedly because there isa decision‘of Sir 
CHARLES SARGEANT in Mahalakshmi Bat vw. Firmof Nageshwar,* 
to be presently referred to, which favours the view of the learned 
. Judges. Thus, acknowledgments ina deposition— Venkata v. 
Parthasaratht?,Perta Venkan v. Subramaniyam Chetti? Narayana 
v. Venkataramana*'; in a written statement— Venkataratnam vy. 
Ramaraju®, Strinivasa Krishna v. Narhar Khando®; in a letter 
written by the debtor to his agent—Ambica Dat v. Nityanund”, 
ina will executed by the mortgagee to his son— Uppi Haji v. 
Mammavan *; in a deed of conveyance executed by the obligor to 
which the obligee was nota party—have always been held to be 
sufficient. For the latest cases on the point, see Abdul Ali v; 
Von Goldstein®; Strinivas Krishnav. Narhar Khando®; Lacchmi 
Chand v. Allah Din?® and Brojo Nath v. Gaya Sundart!?. 


The decision in Mahalakshmi Bhai v. Firm of Nageshwar?, 
no doubt, is opposed to our contention and supports the view 
of the learned’ Judges. It was held in that case that the Ex- 
planation contemplated an acknowledgment being “ addressed” 
to the creditor and that, as the acknowledgment in that case was 
not communicated to the creditor or to some one on his 
behalf, it was not sufficient. With the greatest deference to 
the learned Chief Justice, we are constrained to say that the de- 
cision is wrong. The judgment is very short, the pointis not 
at all discussed, and no authority is cited in support of the view 
there held. And, as in the Calcutta case, the Explanation, which 
expressly obviates the necessity of an acknowledgment being ad- 
dressed to the creditor, is pressed into service in support of the 
contrary view. The decision is considered to be erroneous also by 
STARLING, who expressly says .so in his Commentaries on the 
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Indian Limitation Act (see page 96),and by Mrrra who, though 
` he does not expressly say so, says that under all the three Limi- 
tation Acts an acknowledgment need not be addressed to the 
creditor (see Commentaries on the Indian Limitation Act, Vol.i, 
page 326, foot-note 10). 

Leaving, therefore, the decision of SIR CHARLES SARGEANT 
as erroneous and as wholly opposed to the decisions of all the 
Courts in India, we see that according to the said decisions, an 
. acknowledgment is sufficient though not addressed to the credi- 
tor, Having regard, therefore, to the circumstance that the 
language of the Explanation is at least ambiguous and permits 
of both views, that the decisions of the Indian Courts are almost 
all one way, and to the principle recognised by Courts of Justice 
‘that “ where rights have been regulated and arrangements as to 
property made on the faith that the law was as laid down it may 
be right to follow the decisions”, we should, if the matter had 
rested here, have strongly protested against any change in the 
view as to the scope of the Explanation. But, it is said, there 
is a ruling of their Lordships of the Judicial Committee sanction- 
ing the view of the learned Judges, and Mylapore v. Yeo Kay’, 
is cited for the purpose. It is unnecessary to say that if the case 
did lay down the rule of law for which it was relied upon, the 
matter would be concluded and the formidable array of Indian 
decisions would not avail us at all. We venture to submit that 
their Lordships were not called upon to consider, and did not in 
fact consider, the question whether an.acknowledginent, to be 
operative, must be addressed to the creditor or to some one on 
his behalf. As this is evidently the strongest point in favour of 
the view of the learned Judges, we offer no apology for setting 
out the facts of the case and the judgment of their Lordships 
in extenso in so far as they are relevant to the topic on hand. 


The suit was by a devisee for possession of immoveable pro- 
perty. The devise was to 5 brothers, members of a Hindu 
family, by names Ramaswami, Krishnaswami, Subbaraya, 
Coomaraswaini, and Vyapuri (alias Mylapore) plaintiff in the 
suit and appellant before their Lordships. Under Article 140 of 
the Limitation Act of 1877, the plaintiff has, to institute such a 
suit, a period of 12 years from the time when his estate falls into 
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Possession, that is from the date of the death of the testator. 
But he instituted it only after the period prescribed by the Arti- 
cle, and the lower Courts found that the testator died on. 19th 
September 1864; that Ramaswami obtained Letters of Adminis- 
taration and remained for some time in exclusive possession of 
the properties ; that in or about 1869 he mortgaged them with 
possession to a Mr. Bennett who instituted a suit upon his mort- 
gage, and, in April 1871, bought them himsef in .execution of 
the decree obtained thereon; that in Apri] 1874, Bennett, as the 
duly authorised agent of Subbaraya and Coomaraswami, convey- 
eda half share in them to the defendants in the suit; that all 
along Bennett and the defendants remained in exclusive posses- 
sion ; and that the suit itself was instituted only on rath Sep- 
tember 1883. On these findings, they held the suit barred. On 
appeal to their Lordships, Mr.' Mayne sought to get over 
the bar of limitation by contending that the devisees being mem- 
bers of a joint Hindu family, possession of Ramaswami wis not 
adverse to the other brothers ; that, as the mortgage to Bennett 
was on behalf of the family,his possession as mortgagee was also 
not adverse to the brothers; and that even after his purchase in 
1871 he continued to hold the properties on behalf of the family 
as was shown by his admission contained in the conveyance of 
1874 executed-by him as agent of Subbaraya and Coomaraswami. 
In that conveyance, Mr. Mayne contended, Bennett admitted 
that he held the properties on behalf of the devisees. Their 
Lordships accepted the findings of the Courts below, and, with 
reference to Mr. Mayne’s argument, observed as follows :— 


«Then it was contended that by virtue of S. 19 of the 
Limitation Act, an admission had been made which gave a 
further period from which the right of bringing the action was 
to be dated.” Their Lordships then set .out the terms of the 
Section and proceeded: ‘But what liability does this mean? 
It must mean a liability tothe person who isseeking to recover 
or some one through whom heclaims. Was there any admission 
made in this case by Mr. Bennett at any time, or by any of the 
defendants? Theadmission is said to have been made by Mr. 
Bennett in the conveyance which was executed in 1874. It is 
contended that in that conveyance Mr. Bennett admitted that he 
was liable in respect of the property. Tae ouly admission is that he 
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was acting asagent for one of the executors in selling the estate. 
He was selling the estate for the purpose of getting paid out of 
the proceeds of the sale. He does not admit that he was liable 
to be turned out of possession, or that any one had a right of 
Possession as against him, zor does he make any admission at all 
to the plaintiff or to any one through whom he claims, Under 
these circumstances the clause does not apply. No liability has 
been admitted to take the case out of the Statute of Limitations.” 


A Court called upon to consider whether a piece of writing 
of the obligor constitutes a sufficient acknowledgment within the 
meaning of S. 19 of the Act must inquire— 


(1) whether there is in the writing any admission at all; 


(2) if there is, whatis the nature of the liability required 
to be admitted by the Section’; 


(3) whether the liability admitted by the writing is of the 
nature required by the Section ; 


(4) what" is a sufficient acknowledgment within the mean- 
ing of the Section and of the Explanation, in particular, 
whether the writing must beaddressed to the creditor or to 
some one on his behalf ; 


(5) whether the writing, relied upon as an acknowledg- 
ment, is a sufficient acknowledenient 


Now if the writing in question contains no admission at all, 
that is, if question (1) is answered in the negative, the other ques= 
tions will not arise for consideratlon. But if it does, the qttestion of 
law, the second of the above questions, whatis the nature of the 

liability required to be admitted by the section, and that of fact, 
the third question, whether the liability admitted by the writing 
is of the nature required by the section, will have to be con- 
sidered. Again, if the writiag admits a liability, but not liability 
of the kind required, the further question of law, the fourth 
question, whether the writing must be addressed to the creditor 
or to some one on his behalf, and that of fact based thereon, the 
fifth and last question, whether the writing is so addressed, will 
not require to be considered. 


It will be'seen from the above extract from their Lordships’ 
judgment that this is exactly the line of investigation that they 
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adopted. They open their judgment with the remark that an 
“« admission” (their Lordships used the word “ admission” for 
the word ‘‘acknowledgment” in the section) was relied upon in 
the case which would save the bar of limitation. Thus they 
admit that the writing in the case contained an admission, 
Then they proceed to consider what is the nature of the liability 
required to be admitted by the section, and, whether the writing 
in the case admitted liability of the kind required. In doing so, 
they set out the section and define the liability contemplated by ` 
it as “a liability to the person whois seeking to recover posses- 
sion, or some one through whom he claims.” And in answering ° 
the question, whether the writing in the case admitted liability 
of the kind required, their Lordships hold that it did not. They 
hold that in executing the conveyance in 1874 wherein Bennett 
was alleged to have admitted the title of the devisees, including 
the plaintiff, to the properties conveyed thereby and to others of 
which he was in possession, Bennett no doubt admitted that he 
was acting as agent for one of the executors and ought to get 
himself paid out of the proceeds, but he did not admit his lia- 
bility to be turned out of possession of the properties or the right 
of plaintiff or any one through whom he claimed to turn him out 
of possession. ‘The investigation is concluded with the remark 
that the clause (S. 19) did not apply as no liability had been 
admitted to take the case out of the Statute of Limitations. 


If we are right in our analysis of the rature of the inquiry to 
be made in a case arising under the section and of the judgment 
of their Lordships, it becomes abundantly clear that far from 
their Lordships having laid down that an acknowledgment to be 
sufficient must be addressed to the plaintiff, which would be an 
' answer to the fourthof the questions we have mentioned above, 
they did not consider, and could not have considered, that ques- 
tion because no liability of the kind required by the section was 
admitted in the case before them (see the last two sentences in 
the extract from their judgment). All that they did consider 
was what was the nature of the liability required to be admitted 
by the section, and, whether there was, in the case before them, an 
admission of liability of the kind required. i 


That this isthe correct understanding of the decision is 
shewn by the fact that the Explanation is not referred to at all in 
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the judgment though the Section itself is fully set out, and that 
this is how the decision has always been understood by commen- 
tators on the Indian Limitation Act—MITRA and STARLING—and 
by Judges—WILKINSON J. in Venkata v. Parthasaradhti, and 
Sir ARNOLD WHITE C. J. and BHASHYAM AIYENGAR J. in Na- 
rayana v. Venkataramana?. ' It may not be impertinent to point 
out that the italicised passage in the judgment on which the 
learned Judges rely is somewhat misleading and that there would 
have been no room for any such misconception if it ran, as, from 
our analysis of their Lordships’ judgment, it would be obvious it 
was intended to run : “ nor does he make any admission at all of 
liabelety to the plaintiff or to any one through whom he claims.” 
The mistake into which the learned Judges have fallen may also 
well be dueto the concession made by the Vakil for the res- 
pondents (so we gather from the statement in the judgment) 
that their Lordships did lay down the rule stated by the learned 
Judges, his suggestion being that in doing so they overlooked the 
provisions of Explanation (i). For the reasons above stated, we 
think the more accurate way of stating it would have been to. 
say that the Privy Council were not called upon to, and did not. 
lay down any such rule. 


Even if the italicised passage in their Lordship’s judgment 
can be construed to lay down any such rule, the observation is at 
best obzter and not much reliance can safely be piacedon it in the 
face of other decisions, also of the Privy Council, in Fatzmatulnzssa 
v. Sundar Das? which strongly points to, and in Sukka Mont v 
Iskan Chander* and Maniram Seth v. Seth Rupchand® which 
expressly lay down, the contrary view. 


In Fatimatulnissa v. Sundar Das?, the suit was by a mort- 
gagor for recovery of the mortgaged property. It was instituted 
‘more than 60 years from the date of the mortgage and would be 
barred but for the alleged sufficiency of certain admissions 
of the mortgagees recognising the title of the mortgagor or of his 
right to redeem. The admissions were coatained ina plaint 
anda written statement of the mortgagee filed in certain pre- 
vious proceedings. The pleadings themselves had been destroyed 
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and could not be produced, but the copies of the decrees in those’ 
suits, which were produced, recited the pleadings. The Sub- 
ordinate Judge considered that he was bound to presume that 
the pleadings were signed by the mortgagees because the law 
required them to do it, and so held the acknowledgment suffi- 
cient to save the bar. But the High Court, on appeal, reversed 
his decree on the ground that under the then law plaints re- 
quired to be signed only by the Vakil and written statements 
did not require any signature at all, and therefore there could be 
no presumption that any such acknowledgment asthe Acts of 
1859 aud 1871 (the case was under the old Acts but the law then 
was the same as that enacted by S. 19 of the Act of 1877) required 
was given. And their Lordships of the Judicial Committee ac- 
cepted the view of the High Court and disposed of the point of 
acknowledgment. Now it is perfectly clear that ifthe High 
Court and the Privy Council had accepted the view of the Sub- 
ordinate Judge that even under the old law plaints and wiitten 
statements required to be signed by the parties, they would have 
held, as the Subordinate Judge did, that the admissions relied 
upon were sufficient acknowledgments withia the meaning of 
those Acts, sufficient though not addressed to any body at all, 
much less to the creditor. 


Sukha Moni x. Ishan Chander? isa stronger authority iu 
favour of the view advanced in the present article, and in 
our opinion, expressly decides the point. The suit wasby a co- 
owner against another co-owner for contribution of the latter's 
share of a debt raised for their joint benefit and discharged solely 
by the former. It was assumed before their Lordships that the 
period for bringing such a suit was three years and the suit would 
have been barred but for the validity of certain admissions by 
the defendant co-owner. The admissions were contained ina 
petition presented some time before the suit by the co-owvers for 
the appointment of a manager for the ‘protectiou of their joint 
property by the payment of their joint debts. One of the directions 

- given to him was to apply the surplus income to the payment of 
the joint debts of the co-owners and to the petition was appended 
u list enumerating the joint debts. It was contended before 
their Lordships that the admission in the above petition was 
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only an admission of liability to the creditors, without specifying 
a debt to the plaintiff co-owner, and that therefore it gave no 
new starting point for limitation. With reference to this conten- 
tion their Lordships observed that it was not necessary under 
the Act, thatan acknowledgment shouid specify every legal 
Consequence of the thing acknowledged; and that, as in the par- 
ticular case the defendant acknowledged a joint debt, the legal 
incidents of her position as joint debtor with the plaintiff, one of 
which was that the latter might sue her for contribution, 
followed. 


This decision again heid that ax acknowledgment in a 
petition presented to the Court was sufficient under the Act, 
Their Lordships must have been perfectly aware that the 
acknowledgment in such a case could not be addressed to the 
creditor ; and yet, though they did not quote the Section and the 
Explanation, they held that such an acknowledgment was suffici- 
ent. The absence of an express citation of the Section and of the 
Explanation, far from warranting the somewhat nice distinction 
suggested by the learned Judges, strongly indicates that their 
Lordships thought, as the counsel in the case seems to have done 
{for we do not find any argument to the contrary based on the 
Explanation) that the point was beyond dispute. What is more, 
though the counsel cited Mylapore v. Yeo Kay *, in the course 
of the argument, their Lordships did not make any point of it. 
Why, even the counsel himself cited it, not for the position the’ 
learned Judges of the Calcutta High Court thought it had laid 
down, gtz., that an acknowledgment must be addressed to the 
creditor, but for the position that ¢he leabilety must be acknow- 
ledged as incurred to the plaintiff (see page 849 of the report). 
This again shows what Mylapore v. Yeo Kay 3 is generally un- 
derstood to have decided. 


It seems to us, therefore, that Sukko Mont v. Ishan Chan- 
der ?, is an express decision of the Privy Council opposed to the 
view of the learned Judges of the Calcutta High Court and that 
in the face thereof, their view is not tenable. But the learned 
Judges attempted to get over it by suggesting the distinction 
that in that case as well as in the case of Madhu Sudan v. 
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Broja Nath *,a decision of the Calcutta High Court, the ac- 
knowiedgment was, if not addressed, communicated to the 
creditor or to some one on his behalf. Again, with all res- 
pect to the learned Judges, this distinction ‘seems to-us not 
founded on principle or authority. Authority there is none to 
warrant the distinction. The language of the Explanation does 
` uot suggest it, nor is there, in the decision of Sukka Moni? itself, 
anything to favour it. And the learned Judges themselves 
have not suggested any principle in favour of it. This attempt 
to whittle away express decisions of the highest Court of Appeal 
is unsatisfactory and undesirable, especially when doing so 
would shake tights and titles which had been founded through 
many years on the conviction that the view we have been con- 
tending for was the right view and would not be departed from. 
Further, itis a well settled canon that in understanding deci- 
sious of Courts we ought not to substitute for the reasons given 
by the decisions themselves in support of their conclusions what 
may appear to us to he very good reasons for the same. 


Weare glad we are not obliged to pursue this course of 
reasoning and press the decision in Sukko Monts case ? against 
the learned Judges, for we find, in the very volume in which 
the Calcutta case is reported, another decision of the Privy 
Council in terms referring to the Explanation and expressly laying 
down thatunder it an acknowledgment need not be addressed 
to the creditor—see Maniram Seth v. Seth Rup Chand}. 
In that € case the acknowledgment relied upon was contained 
in a reply petition filed by the debtor in certain probate pro- 
ceedings, and it was held to be a valid acknowledgment, 
although not addressed to the creditor. ‘This decision, therefore, 
concludes the matter, and in the face of it, the decision of the 
learned Judges can no longer be good law. 

A. VISVANATHA AIVAR. 
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NOTES OF INDIAN CASES. 
Emperor v. Soorindra Mohan Chuckerbuty: LL.B, 
37 Č. 412 and Emperor v. Lalit Kumar Chatterjee: 
LL.R. 37 C. 439.—The question in these cases was how far the 
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provisions of the Criminal Procedure Code as to bail are applica- 
ble to cases to which the provisions of Part I of Act XIV of 1908 
have been applied. S. 498 of the Cr. P. Code enacts that the High 
- Court or Court of Sessions may in any case, whether there be an 
appeal on conviction or not, direct that any person be admitted 
to bail, or that the bail required by a Police officer or Magistrate 
-be reduced. In the first case under notice it was held that the 
power of the High Court to grant bail in any case under S. 498 
of the Cr. P. Code was not affected by Act XIV 1908 as that was 
in no way inconsistent with the procedure prescribed in Part I of 
Act XIV 1908. Although S. 12 of the Act refers to S. 497 only, 
the High Court will have regard to that section when exercis- 
ing their powers under S. 498. 

In the second case under notice it was held that the powers 
conferred upon the Sessions Court under S. 498 were inconsistent 
with the procedure prescribed in Part I of Act XIV of 1908 and 
that therefore these powers were abrogated as regards cases to 
which the provisions of that part were applied. Onthe whole, 
having regard to S, 14, Clause I, of Act XIV of 1908, we think 
the construction placed by the Calcutta Judges is correct. 

The High Court pointed out the impropriety of the District 
Magistrate in refusing to.send the record to the Sessions Judge 
when requested by the latter to do so. 

In re Barindra Kumar Ghose & others.—I.L.R. 37 
C. 467.—The observations of their Lordships, and especially 
` those of Sir Lawrence Jenkins C.J., as regards S. 196 of the Code 
of Criminal Procedure and the duties of the Local Government 
in granting sanction with respect to offences therein mentioned, ` 
are very important and should be carefully borne in mind by 
those concerned. According to the decision, the power reserved to 
the Local Government by S. 196 of the Criminal Procedure Code, 
of determining whether cognizance shall be taken by a Court of 
any offence punishable under Chapter VI of the Penal Code 
except S. 129, is one which should be exercised by the Local 
Government itself and which cannot be delegated to any 
other body. It is a question of State policy whether 
sanction shovld be given, and the Legislature having pro- 
vided, and very properly, that that question shall be deter- 
mined by the Local Government, it is beyond the competence 
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of the latter to delegate to any other body or person the 
controlling power and the discretion implied by the section. 
Similary the Local Government cannot by its order give its legal 
or other advisers a roving powerto determine under what section 
of Chapter VI proceedings shall be taken. Such a power 
implies a.delegation which is prohibited by the Section 
and the abandonment of a responsibility that properly 
belongs to the Local Government itself. Hence the judg- 
ment of the Local Government in granting a sanction 
should be specifically directed to the particular section 
of Chapter VI of the Penal Code in respect of which pro- 
ceedings are to be taken, and the order or authority should be 
preceded by, and be the result of, a deliberate determination 
that the proceedings should be taken in respect of a particular 
section, or particular sections, of the Chapter and no other. We 
hope that it will be seen'that sanctions under this section are not 
a matter of course and that they should be the result of a deli- 
berate decision and the minds of the Members of the Local Go- 
vernment should be addressed to the consideration of the question. 
The learned Chief Justice rightly dissented from the case of 
Queen-Empress v. Bal Gangadhar Tilak? and held that S. 532 of 
the Criminal Procedure Code could not cure the defect of want of 
sanction under S.196. He also pointed out that the case of 
Queen-Empress v. Morton followed inthe Bombay case arose 
under S. 197 to which different considerations apply. 


With respect to confessions made by certain of the accused, 
objection was taken that they were not admissibleas having 
been made in contravention of S. 164 of the Criminal Procedure 
Code. This contention was based on the fact that the Magis- 
trate who recorded the confession was the Magistrate who 
conducted the preliminary inquiry and who made the 
commitment. It was found that at thetime the confession was 
recorded bythe Magistrate the latter was uot holding an in- 
quiry as the requisites fortaking cognizance of an offence 
under S. 190 of the Cr. P. C, had not come into existence, and 
there was only an investigation. Under the Code of 1898 the 
law had been altered and the decisions under S. 122 correspon- 
ding to the old Code of 1872 or of 1882 could not govern the 
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construction of S. 164 of the present Code. Under the present 
- Code every Magistrate may record a confession, and an explana- 
tion has been added which says: “It is not necessary that the 
Magistrate receiving and recording a confession or statement 
should be a Magistrate haviug jurisdiction in the case.” 


Mr. Justice Carnduff discusses the question as to how far 
statements to the Police by the accused are admissible. 
A distinction was drawnin a Calcutta case (Queen v. 
Macdonald *) {between a confession and an admission, and 
it was suggested that while the former was inadmissible 
under the Evidence Act the latter might be admissible. 
Sn admission, however, of a criminating circumstance has been 
regarded as equivalent to a confession and as such in- 
admissible if made toa Police officer. Mr. Justice Carnduff 
thinks, however, that admissions of criminating circumstances, 
although they may tell against the accused, may not amount 
to confessions and that, under those circumstances, such admis- 
‘sions might be admissible though made to the Police. With 
due deference we should think there is no warrant for the dis- 
‘tinction sought to be made by Mr. Justice Carndugf and that a 
statement which tells against an accused is a criminating cir- 
cumstance and will therefore come under the rule of exclusion 
enacted in S. 24 of the Evidence Act. 


Ramratan Kapaliv. Aswini Kumar Dutt.—I. L. R. 
37 C.559.—The learned Judges in this case discuss the circum- 
stances under which a joint liability may exist. While thete isa 
combination or conspiracy the liability may be joint, but if there 
is neither combination nor conspiracy it is meither just nor 
equitable to fix a joint liability, although in doing the acts the 
persons may have proceeded upon common grounds. The learn- 
ed Judges also discuss the application of the English rule that 
a release of some of the tort-feasors operates in law as a release 
of every tort-feasor. The learned Judges suggest that the more 
reasonable and logical rule would be to hold that a release of 
one without any intention to release the other joint feasors dis- 
charges the others only 70 fanto, but in the view they took as to 
the nature of the liability the question was not necessary for 
decision. 
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Ramachendra Singh v. Bhikambar Singh.—I.L,.R. 
37 C. 674.—The learned Judges in this case observe: ‘We are 
prepared to admit that a tenancy by sufferance would not by itself 
make the possession of the holder rightful so as to prevent limit- 
ation from running; but, at the same time, we are, of opinion, if 
the landlord or the person entitled to resume the tenancy does 
anything to indicate his assent to the continuance of the tenancy, 
‘that would itself be sufficient to convert the tenancy, by sufferance 
intoa tenancy from year to year.” In this case there is no question 
of seeking possession from a tenant by sufferance. The tenant by 
sufferance, or in one view the tenant for him, died, and his heir 
entered into possession, and the landlord sought to recover pos- 
session from the heir. To such a case Article 139 cannot apply 
for the reason that the rst column of the Article is inapplicable. 
This column runs thus: “ Bya landlord ' to recover possession 
from a tenant.” Again, the statement of the learned Judges that 
‘if the landlord does anything to indicate his assent to the 
continuance of the tenancy that would itself be sufficient to 
convert the tenancy by sufferance into a tenancy from year 
to year,” can hardly be regarded as laying down a correct 
principle of law. In order to create a tenancy the existence 
of the two parties and their mutal assent will be necessary, 
If the act of one alone is not accepted by the other it cannot be 
regarded as creating a tenancy. The Article of the Limitation 
Act applicable would be 144 and the observations of the learned 
Judges at the end of the judgment would show that they had this 
Article in mind in holding that there was uo bar of limitation. 


Rama Dhin Bania v. Sewbalakh Singh.—LL.R. 37 
C. 714.—We are very doubtful about the propriety of the learned 
Judges decision that an application under S.115 of the Civil 
Procedure Code to revise the order of a Presidency Small Cause 
Court is one triable by a Judge sitting in the Original Side of the 
High Court and that the jurisdiction of the High Court in 
matters of revision of this nature is not an Appellate but an Ori- ` 
ginal Jurisdiction which is vested ina single Judge sitting in 
the Original Side, ° The learned Judge’s decision is itself based 
upon the decision of Sale J. in Sarat Chunder Singh v. Brojabat 
Mookerjee* and upon a practice alleged to have been in existence 
or about 50 years. The decision in Sarat Chunder’s case? is 
again based upon the so-called practice and also upon the reason 


T+ (1903) LL.R. 30 C. 986. 
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ing that the Supreme Court excercised revisional jurisdiction 
over the Presidency Small Cause Court and that upon the aboli- 
tion of the Supreme Court the -powers of the latter were vested 
in the High Court in its original jurisdiction, The revisional 
powers exercised by the Supreme Court were governed by Article 
47 of the Letters Patent of the Supreme Court. That article de- 
_Clares that the Court of Request, now represented by the Court 
of Small Causes, shall be subject to the order and control of 
the said Supreme Court of Judicature at Madras in such sort, 
manner and form as the inferior Courts in that partof Great 
Britain called England are, by law, subject to the order and 
control of King’s Bench. It may be pointed out that the 
Supreme Court had no appellate jurisdiction ; in fact, the juris- 
diction under the Letters Patent of the Supreme Court was 
exercisable asa whole by such Court. Even with respect to 
the different jurisdictions which the Letters Patent mentions as 
„exercisable by the Supreme Court (such as civil, criminal, &c.) 
the Supreme Court is not a separate Court. See per GranéJ. 
in Brssessur Bonnerjt v. Ramruiton Royt, The High Court, 
however, has an appellate jurisdiction andthe High Court 
in its original jurisdiction is different from the High 
Court in its appellate jurisdiction. Again, it must be 
remembered that the jurisdiction of the Court of King’s 
Bench with respect to orders of inferior Courts is mainly appel- 
late and not original jurisdiction?—cf. S. 45 of the Judicature 
Act of 1873. When there is such a difference in the two 
Letters Patent and when Art. 47 has been completely replaced: by 
the High Courts Act and the Letters Patent issued to the High 
Courts, there is no warrant for supposing that all the powers of 
the Supreme Courts on the abolition of such Courts became vested 
in the High Court in its original jurisdiction. Article 47 can at 
best be taken to correspond to S. 15 of the Charter act 
must be remembered that under Article 47 of the Lettes. 

Patent of the Supreme. Court, the inferior Magistrates are 
also declared to be subject to the order and control of 
the Supreme Court and we kuow that revisional jurisdiction 
under the Criminal Procedure Code over orders passed 
by the Presidency Magistrates is not exercisable by the High 
Court in its original jurisdiction. Indeed we think there is great 
force in the remark of Sir S. Subrahmanya Atyar J. in Chappan v 
1. Mor. 185. . 2. Ut is a matter of history that 

by a compromise between Hastings and the Chief justice, the latter was 


given the control of all Company’s Courts from the Sudder Adawlut down- 
Wards :— Vindication of Warren Hastings, by Hastings, Pp 88, 89.—ED. j 
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Moidin Kutti” that the jurisdiction exercisable under S. 622 of 
the old C. P. C or the jurisdiction in revision is only appellate 
jurisdiction. Mr. Justice Sale seems to admit that the power 
of superintendence vested in the High Court under S. 15 of the 
Charter Act and under S. 6 of the Presidency Small Cause Courts 
Act is vested not inits original jurisdiction but in its appellate 
side, 


However this may be, we do not think that there is any 
argument that can now be based upon a time-honored but 
rather exploded notion that whatever be the powers of the 
Supreme Court such powers are bodily transferred to the High 
Court. The question whether that is so has tobe cousidered in 
the light of S. gof the High Courts Act (24 & 25 Vic., Ch. 104.) 
That section says that ‘‘saveas by such Letters Patent may be 
otherwise directed, and subject and without prejudice to the 
legislative powers in relation to the matters aforesaid of the 
Governor-General of India in Council, the High Court to be 
established in each Presidency shall have and exercise all juris- 
diction and every power and authority whatsoever in any 
manner vested in any of the Courts inthe same Presidency 
abolished under this Act at the time.ot the abolition of 
such last mentioned Courts.” S.15 of the same statute says 
that the High Court has jurisdiction over all Courts that 
may be subject to its appellate jurisdiction. That corresponds 
to Article 47 ofthe Letters Patent of the Supreme Court. At 
any rate, after such an express provision of that nature in 
the statute constituting the High Court no implication can be 
raised that something still remains of the powers of the Supreme 
Court. Expressto untus est exclusto altertus. Again, by S. 6 of the 
Presidency Small Cause Courts Act whatever doubt there may 
have been is otherwise removed and the Presidency Small 
Cause Court being declared to be subordinate to the High 
Court that can only be with respect to the appellate 
jurisdiction of the High Court. We should, therefore, think 
that the High Court, in exercising jurisdiction under 
S. 115 of the New Civil Procedure Code with respect to an 
order of the Small Cause Court, whether of the Mofussil or 
Presidency town, is exercising an appellate jurisdiction, and that 
the Judge exercising the original jurisdiction of the High Court 
can have no jurisdiction to entertain an application under S. 115, 


3, (1898) I L. R, 22 M, 6g. 
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SUMMARY OF ENGLISH CASES. 


Skipper & Tucker v. Holloway & Howard. 
[1910] 2 K. B. 630. 
Assignment—Portion of a debt—Validity—Right of assignee 

to sue—Fudweature Act, 1873, S. 25, Sub-S. 6. 

By a deed of assignment a definite portion of a'debt dueto 
the assignor was assigned tothe plaintiff. The plaintiff brought 
a suit to recover the amount from the defendant. Held that an 
ascertained portion of an existing debt could be validly assigned 
under S. 25, Sub-S. 6, of the Judicature Act. 


Bennet v. White. [1910] 2 K. B, 693 (C. A). 

Set-off—Assignment to defendant of debt owed by plaintiff to 
third person— Action by plaintiff—Set-off by defendant of assigned 
gebt— Practice. 
Tn a suit by the plaintiff to recover a debt the defendant has 
the right to set-off a debt which plaintiff owed to a third person 
who assigned it to defendant. The decision of the Divisional 
Court reversed. l 





Forster v. Baker. [1910] 2 K. B. 636 (C.A,). 
Assignment—Fudg ment-debt—Assignee of part cannot execute 
tn respect of his part. 

An assignee for valuahle consideration of part of a judgment- 
debt applied for leave to issue execution. 

Held by Bray J. and the Court of Appeal that the assignee 
was not entitled to such leave on the ground that as the original 

` judgment-creditor cannot divide his judgment and issue several 
executions upon it, the assignee of a part of -a judgment-debt 
‘cannot have a better right than his assignor. 

By Bray J. also on the ground that there cannot be an ab- 
solute assignment of part’of a debt or legal chose in action within 
S. 25 Sub-S. 6, Judicature Act of 1873 [dissenting from Skepper 
& Tucker v. Holloway supra]. 





Yates v. South Kirby &c. Collieries, Ltd. 
[t9r0] 2 K. B. 538(C. A.) 
Workman's Compensation Aci—Nervous shock—Compensation 
awarqabfe, , 
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A workman received a nervous shock while rescuing a fellow- 
workman from adanger and was consequently incapacitated 
from work. Held, in a suit for compensation, that the accident 
was one arising out of, and in the course of, the employment, and 
that the workman was entitled to compensation. “N ervous shock 
due to accident which causes personal incapacity to work is as 
much personal injury by accident asa broken leg or any other 
physical injury.” 





Humphries v. Humphries. [1910] 2 K. B. 531(C. A). | 

Res-judicata—sutt Jor arrears of rent—Plea of Statute of 
Frauds not raised —Subseguent suit —Bar. 

In a former suit for arrears of rent under an alleged agree- 
ment of lease the defence plea was that there was no concluded 
agreement of lease but the Statute of Frauds was not raised as a 
defence. The claim was decreed. In a suit for subsequent 
rent it was held that the defendant was barred by res judicata 
from raising the Statute of Frauds as a defence by the fact that 
he had not pleaded it in the first instance. 

Decision of the Division Court affirmed. 





Weatherley and Sons v. International Horse Agency 
& Exchange, Limited. [1910] 2 Ch. 297. 

Copyright—List of names—Unfatr use of a work. 

Per Parker J.—It is said that there can be no copyright 
in a mere listof names and this may be true where the list of 
names conveys no useful information whatever, becauge, to sup- 
port every copyright, there must be an element of literary value. 
It may also be true in the sense that every one who by original 
work compiles some list may publish it as an original list of his 
own, but it is equally certain that if the list be the subject of 
copyright at all, no one is entitled in compiling a like list 
to save himself the trouble of original work by copying an 
already existing list, the copyright of which belongs to another. 


Speaking of ‘unfair use,’ the learned Judge says: “An unfair 
use may be made of one book in the preparation of another, 
even if there is no likelihood of competition between the former 
and the latter * * * In preparing these lists the defendants 
have utilised wholesale, and without permission, lists pre- 
pared by the plaintiffs at much trouble and expense, In so doing 
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‘they have appropriated the result of the plaintiffs labour and 
expense to their own use, and even if they have injured the 
plaintiffs in no other way, they have deprived them of the ad- 
vantage * * of being able to publish such a book as the 
detendants’ book at much less labour and expense than any one 
else.” 





In re Baskerville: Baskerville v. Baskerville. 
[1910] 2 Ch. 329. l 
Trustee—Power to let and manage—Power to grant lease of 
unopened mines. 


A power given to trustees for sale and conversion to let and 
manage lands does not include the power to grant a lease of 
unopened mines. 


In re Hoyies : Row v. Jagg. [1910] 2 Ch. 333. 

Statute of Mortmain—Will by a testator with English domicile 
— Mortgage of freehold tn Ontarto—Conffict of laws. 

In this case, a testator with an English domicile gave a free- 
hold mortgage in Ontario for charity. At the date of the testa- 
tor’s death, neither under the English law nor under the Ontario 
law (which in this respect was the same as the English), could 
such a gift be made as the Statute of Mortmain, 1736, prohibited 
the gift of land or interest in Jand to charity. It was, however, 
contended that a mortgage interest in a foreign territory was only 

‘ personalty and therefore the Statute did not apply. Æeld: that it 
was immoveable property to which the ex docd situs applied (in 
this case the Ontario Law) and as a result the gift was bad. 


In re Bridg water's Settlement :—Partridge v. Ward. 
[1919] 2 Ch. 342. 

Morigagor and morigagee— Title by Estoppel—Defechive title 
—Defect on the face of the deed. 

Under a marriage settlement, a certain property was settled 
- to thewife and the husband successively for life, and in default 
of issue, to the appointees of the wife, in default to the wife’s next 
of kin. The wife died without appointing, leaving a mother and 
brother. The brother, reciting the settlement, the fact of the 
“wife's death, and the fact that the husband and mother were stil] 
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living (but only as showing their interest as life-tenants) mort- 
gaged the entire reversionary interest which he said he was bene- 
ficially entitled to as “the sole next of kin.” The mother dying, 
the question was whether the mortgagee could take advantage 
of the accretion to the son’s interest. 


Held: He could, either under the covenant for further assur- 
ance implied under the mortgage or on the broader ground that 
though the assignment was of a defective title, yet as the 
assignor afterwards acquired a good title the Court will make 
that good title available to make the assignment effectual. 


Steeden v. Walden :—[1910] 2 Ch. 393. 
Infant—Next friend—Indemnity for costs of surt. 


Upon the decisions, it is clear that .an infant is liable to 
indemnify a person who institutes an action on his behalf as 
his next friend in all cases where the Court is satisfied that 
the litigation has been prompted by motives of benevolence 
towards the infant and has been conducted in his interest and 
with diligence and propriety. For instance, where an action was 
instituted under competent legal advice, the infant was held 
liable to make good to the nextfriend the costs incurred, and 
damages awarded for having taken a temporary unjunction 
though the action failed ultimately. 


JOTTINGS AND CUTTINGS. 


The Late Mr. Justice Walton.—The death of Mr. Justice 
Walton will be deplored by every member of the profession. 
Apart from the tragic suddenness of his end, his loss is no ordi- 
nary one. ‘There were many exceptional features in his career 
which’/made him notable. His early training in a Jesuit school, 
his graduation at a modern university (his creed excluding him 
from the ancient seats of learning), the gradual building up of 
his legal reputation at a local Bar in Lancashire, his constant 
advocacy inthe Courts and elsewhere of the claims of the 
Church to which he belonged—these were elements in the 
makingof the future Judge which might not have told every- 
where in his favour, but the English Bar knows no distinctions 
of creed or origin, and its excellent traditions overcame al] 
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apparent disadvantages and causes of prejudice. The whole 
profession acclaimed his promotion to the Bench, and if he did 
not entirely fulfil all the high expectations roused by his 
appointment, he won universal respect by the intense sense of 
duty which he displayed inthe discharge of his office. Asa 
Judge, the very powers of refinement which had brought him so 
much success as an advocate led him at times toa wrong deci- 
sion on disputed questions of fact; but his law was seldom at 
fault, and if he had lived he would have added strength to one 
of our tribunals of appeal. He was one of the small but grow- 
ing band among our Judges who valued and encouraged the scien- 
tific study of the law as well as- its practice, and his loss will 
be mourned by the jurists of all countries, in whose Conference he 
‘took part at the meeting of the International Law Association 
held in London only a few days before his lamented death—7%e 
Law Fournal. ea 


Lawyers and Longevity—The death of Mr. Richard Peter, 
of Launceston, removes not onlya picturesque figure from the 
County Bench, but the oldest solicitor in the country. He was 
oldest, however, only in years, aud not in standing, for though 
he was born more than a hundred years ago, he was not called 
till 1838; whereas Mr. Janson, who was his junior, was admit. 
ted in 1835. The quiet fray of the Law Courts seems to make 
for longevity in both branches of the profession, Perhaps it is 
that the judicial temperament, which long experience in the law 
confers, saves the lawyer from worrying about the little things 
which impair the vitality of men in other ways of life. Perhaps 
it is that the pursuit of peace for others, which is ultimately the 
aim alike of the Judge, the barrister, and the solicitor, induces 
peace of mind in the pursuer. Certain it is that our annals 
show a striking record of active servicein the law by men who 
have passed what is regarded as the allotted span of man’s life. 
In the past, Lord Campbell did not begin his Chancelloiship tiil 
he was in his eightieth year, and Vice-Chancellor Bacon conti- 
nued to administer equity till he was eighty-nine. And in the 
present, Lord Halsbury, despite his eighty-five years, is still, as 
FitzJames Stephen said of Chief Baron Pollock, “a fine lively 
old man, straight as a ramrod, and full of indomitable vivacity. ” 
Lord Macnaghten, who has been a Lord of Appeal for twenty- 
three years, has still one of the acutest minds on the:Bench, and 
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Lord James of Hereford, who was appointed Queen’s Counsel 
more than forty years ago, still gives his wise assistance to the 
highest tribunal, and, among members of the other branch, the 
late Sir John Hollams, who died a few months ago, had known 
sixty-six years of continuous practice—The Law ¥ournal. 
aa 
Divorce in Forergn Countrves.—It is certainly dangerous to 
argue too closely from the experience of one country in divorce 
to the needs of another, since in nothing do differences of national 
character and outlook show themselves so markedly as in the 
demand for the disssolution of marriage. This was strikingly 
shown by a paper read at the International Law Conference, 
which proved that the grant of divorce in the United States 
during the last thirty years was, relatively to the population, three 
hundred and twenty times as common as in Canada. In the one 
country the stand-point of the Roman Catholic Church towards 
marriage, in the other the desire for unfettered individual free- 
dom, is predominant. Nevertheless, in view of the agitation 
for the reform ofour divorce law and its administration, it is 


instructive to look to the workings of the law in other States, - 
One of the most glaring evils of our present system is that di- 


vorce is granted to the rich but practically denied to the poor. 
But in France, where the zm forma pauperis procedure is readily 
available, it appears that during the last twenty years the 
number of petitioners suing in this way has more than doubled: 
it was two thousand in 1888, and it was over four thousand 
two hundred in 1908. This throws light upon the suggestion 
constantly made that the poor do not want divorce, even if they 
could get it; but what is more striking is that the increase of 
the marriage rate corresponds largely with an increase of divorce, 
When persons know that if their union is unhappy it may be 
dissolved, they will more readily enter into a legal marriage ; 
deny them this opportunity, and they will resort the more readi- 
ly to illegal unions. It is interesting, again, that the greater num- 
ber of the working-class divorces take place shortly after marri- 
age ; this suggests that the unions were improvidently contracted 
and that the State would do well to supervise in some way, by 
the requirement of parents’ consent or otherwise, the tight of 
young persons to marry. This was a view put forward by several 
witnesses before the Royal Commission; and asa distinguished 
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American jurist has said, ‘‘it is the highest legislative unwis- 
dom .to cencourage reckless marriages and to refuse relief by 
divorce.” The English system is partly open to this reproach, 
and it is questionable whether we should rot do well either to 
imitate foreign countries and recognise the nullity of a marriage 
of minors to which the parents have not conseuted, and which 
the parties themselves soon come to regret, or alternatively tO 
allow a divorce by mutual consent upon the strict conditions 
which are imposed in Belgium in such cases— The Law Yournal. 


* 

The Retirement of Mr. "yastice Felf.—No occupant of the 
Bench holds a firmer place in the affections of the profession 
than the amiable, yet firm and virile, Judge whose retirement is 
now announced. His appointment, less than nine years ago 
after a long and strenuous career at the Bar, was hailed as a 
fitting tribute to his eminence as an advocate, and asan acknow- 
ledgement, notwithstanding his advanced years, of his still un- 
diminished powers of effective work. He has striven, and, on 
the whole, with success, to justify the appointment, and though 
his term of office has been comparatively short, he leaves behind 
him a fine record of public service achieved by a whole-hearted 
and conscientious devotion to his judicial functions. General 
sympathy has been felt for him in the break-down of his health, 
and it will be the universal hope that the relief from responsibi- 
lity which is now accorded him will tend to the restoration of 
his strength. The cordial good wishes of the whole profession 
will go with him in his retirement.—J/ézd. 


se 


The New Fudge-—The promotion of Mr. Montague Lush, 
K. C., to judicial office has been long expected, and it will be 
generally recognised as a strengthening of the Bench. The Lord 
Chancellor is, indeed, happy in his selection of men fitted to 
carry into effect his desire for more speedy justice, and the new 
Judge brings to the discharge of his duties just those qualities 
which go to the realisation of that ideal. A consummate law- 
yer, quick in mind, well versedin legal authority, and thoroughly 
experienced in practice, he may even equal the high reputation 
secured by his father, the late Lord Justice Lush, of whom it 
was said that “ he was the most perfect Mzse Prius Judge of his 
time.” Thus “Amurath succeeds to Amurath,” and both branch- 
es of the profession will be well satisfied with the succession, 


460 THE MADRAS LAW JOURNAL, (vor. xx. 


for the new Judge’s father was an attorney before he became a 
pleader, and proceeded by that arduous channel to the Bar. 

Mr. Justice Lush, the newly appointed King’s Bench 
Judge, is (says the Westmintster Gazette) one of several occu- 
pants of the Bench who laid the foundations of their success by 
writing alaw book, Early in his career at the Har he wrote a 
treatise on “the Law of Husband and Wife,” which has long 
been recognised as the standard work on its subject. Among 
the other legal authors on the Bench are Lord Justice Farwell, 
whose concise work on “Powers” first brought him into promi- 
nence at the Chancery Bar; Lord Justice Buckley, whose book on 
Company Law is a legal classic, and Mr. Justice Phillimore, who 
is well known as a writer on ecclesiastical and international law. 
Two other Judges have strayed in the more pleasant paths of 
authorship. Mr. Justice Ridley has written a translation of 
Lucan’s “Pharsalia,” and Mr. Justice Darling, the most literary 
of Judges, is the author of “Scintille Juris” and several other 
charming little volumes.—Zhe Law Fournal. 


* 
= & 


The Resignation of Lord Collins—The resignation of 
Lord Collins of his office of a Lord of Appeal in Ordinary, which 
we are in a position to announce definitely, will be received by 
the profession with a sincere feeling of regret. Lord Collins 
was appointed a Lord of Appeal less than four years ago. Dur- 
ing the nineteen years he has been engaged in judicial work, as 
a King’s Bench Judge, as a Lord Justice, as Master of the Rolls 
and as a Lord of Appeal, he bas conspicuously displayed the 
wide knowledge of legal principles, the ready grasp of material 
facts, and the remarkable gift of lucid statement which won for 
him so distinguished a place at the Bar. He has, moreover, 
discharged his judicial duties with a fine sense of cour- 
tesy and pleasing touch of humour which have secured 
for him the intimate regard of all those who have prac- 
tised before him. Like the two newly appointed Judges, 
Mr, Justice Eldon Bankes and Mr. Justice Lush, he bears an 
honoured name in legal annals. One of his ancestors, Henry 
Henn, was Lord Chief Baron of Ireland in the reign of Charles 
Il ; a nearer relative, Jonathan Henn, defended O’Connell at the 
famous State trial. We hope, in common with every member of 
the profession, that Lord :Collins—one-of many Irishmen who 
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have won an eminent place in the English Courts—will quickly 
rezain his strength and long enjoy the leisure he has earned so 
well—The Law Fournal. re 

Rumoured Legal Changes.—-Rumour is busy, as we go to 
press, with the possible changes that. may follow Lord Collins’ 
retirement. Sir William Robson will, it is said, accept the vacant 
Lordship of Appeal, Sir Rufus Isaacs succeed him as Attorney- 
General and Mr. J. A. Simon be appointed Solicitor-General. 
These appointments, should they be made, will be of 
more than ordinary interest. Sir William Robson will be, 
with the notable exception of Lord Russel of Killowen, 
who succeeded Lord Bowen in 1894, the only Attorney- 
General who has accepted the office of a Lord of Appeal in 
Ordinary since its creation :n 1876. To Sir Rufus Isaacs will 
belong the distinction of béing the first Jew to occupy the proud 
position of Attorney-General in England. Mr. Simon, who is 
but thirty seven years of age, will be the youngest Solicitor- 
General of modern times. The “enterprising journalists,” as Sir 
William Robson called them in the very guarded allusion he 
made to these rumors at South Shields on Wednesday, 
have, in disposing of the Solicitor-Generalship, ignored the 
claims of the Chancery Bar. No Equity lawyer has been 
appointed a Law Officer since Sir John Rigby succeeded Lord 
Russel of Killowen as Attorney-General sixteen years ago—Jbzd, 


The New Lord of A ppeal.—The ‘promotion of Sir William 
Robson to the position of a Lord of Appeal in Ordinary will add 
greately to the strength of our highest tribunal. Duritig his 
tenure of office as Attorney-General he has rendered signal ser- 
vice to the popular cause in his support of labour legislation, 
and on another side of his duties he has established his reputa- 
tion as a sound international lawyer by his success in the con- 
duct of the British case in the Newfoundland Fisheries Arbi- 

tration at The Hague. In domestic as well as in imperial af- 
fairs, therefore, he carries with him the promise of great and va- 
_ luable service in the final tribunal of Justice ‘for all the King’s 
subjects. He will bring also to the work of the House of Lords 
the experience and knowledge of a great commercial lawyer. 
His departure from the Bar, of which he has proved a dignified 
as well as a popular head, will be regretted by all his colleagues 

—Ibid. 


z 
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The New Law Offcers.—‘To industry and to courage the 
avenues of fame and fortune are ever open.’ These proud words 
of Sir Edward Clarke to his constituents on his appcintment as 
Solicitor-General find a strong exemplification inthe brilliant. 
achievements which have placed Sir Rufus Isaacs, ‘not propped ` 
by ancestry, not assisted by connection,’ at the head of the Bar of 
England, and secured for Mr. J. A. Simon, the youngest of all 
the King’s Counsel the coveted office of Solictor-General. Like 
Erskine, whose versatile career finds its counterpart in the early 
records of the new Attorney-General, Sir Rufus Isaacs owes 
his elevation solely to his great professional eminence. Though 
‘great in counsel’ it cannot, at ‘present, be said that he has ac- 
quired any large accession of fame by his Parliamentary work, 
His style of oratory, as was said of Erskine’s, though of a high 
order, is not indebted for its excellence to beauty of diction, or 
to richness of ornament, or to felicity of illustration—it is from 
its unrivalled vigour, directness, and sense of conviction that it 
derives all its force. He has won his way to the acknowledged 
headship of the profession—even before he became its official 
leader— by combining the most zealous and industrious advocacy 
with that scrupulous and delicate sense of honour which is the 
pride of the Bar of England. He receives his great dignity 
with the good wishes and congratulations of all his contempora- 
ries; for it is felt that he worthily fulfils all the high traditions 
of the Bar, and that its reputation is secure in his hands. 
There was never a more popular appointment toa Law Officer- 
ship than that of Simon, K.C. His career has, indeed, been as rapid 
as it has been brilliant, but every one who has been brought into 
contact with him in the Courts in Chambers or in Hall has 
seen that, notwithstanding his great modesty, his course was 
surely directed towards the goal of all legal ambitions— 
Woolsack.—Zhe Law Journal. 

* * . 

The Lord .Chancellorshié.—The promotion of Sir Rufus 
Isaacs to the office of Attorney-General puts him in the line of 
heirs-presumptive to the Lord-Chancellorship, and the quid- 
nuncs that have been basy with possible difficulties about the 
succession because of the vulgar notion that ‘that most sacred 
fortalice of the Constitution, that inner sactuary and holy of 
holies,’ is closed to "subjects of the King professing the Jewish 
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religion. There is no foundation now for this idea, for the old 
statutory provisions excluding Jews from certain high offices of 
State, including those of Lord-Chancellor and Lord-Lieutenant 
of Ireland, were repealed by the Promissory Oaths Act of 1871, 
and there is nothing in the Common Law to justify such an 
exception to the general rule that ‘ every subject of the King is 
presumably entitled to hold every office under the Crown’ Sir 
John Duke Coleridge, as Attorney-General, was of the same opi- 
nion when questioned on the subject in the House of Commons 
in 1872, and he reaffirmed the same view judicially as Lord Chief 
Justice in his well-known charge to the Jury in Regina v. Ram- 
say Foote [1883]. In his famous speech on the Religious 
Disabilities Bill of 1891 Mr. Gladstone laid down that ‘the prin- 
ciples of theBritish constitution adinit and allow of no civil dis- 
abilities on account of religions opinion,’ and he went‘on toiaccen- 
tuate the grievances of Roman Catholics, for whose relief the 

Bill was introduced, by emphasising the fact that under the 
Constitution there was no obstacle to the holding of the office 
of Lord Chancellor by a Jew, by a Mahomedan, by a Budhist 
or by a.Hindu. These statements were never challenged in the 
course of the debate in which the present Lord Chief Justice (then 
Attorney-General) took part, and there can be no question now 
that, except as to Roman Catholics because of special statutory 
provisions, there is no such disqualification. ‘The only objec- 
tion of substance which has ever been raised to the possibility of 
there being a Jewish Lord Chancellor is the possession by the 
holder of this office of great ecclesiastical patronage. But the 
objection fails entirely because the Act which removed the other 
disabilities of Jews expressly provided that “ where any right of 
presentation to any ecclesiastical benefice shall belong to any 
office in the gift or appointment of Her Majesty, and such office 

shall be held by a person professing the Jewish religion, the 
tight of presentation shall devolve upon and be exercised by the 

Archbishop of Canterbury for the time being” (21 & 22 Vict. 
C. 49, S. 4). And this section of the Act is still in force. The 
Lord Chancellor is not the only great officer of State who exer- 
cises ecclesiastical patronage, and even as to Roman Catholics, 

for whom there is no such express statutory provision, the 
difficulty was got overby a Conservative Government on its 
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appointment of Mr. Henty Mathews (now Lord Llandaff) as 
Home Secretary:by his ecclesiastical patronage being exercised by 
Lord Salisbury, then Premier.— The Law Journal, 


s”s 


The “ Keeper of the King’s Conscience.” —The association of 
ecclesiastical patronage with the Chancellorship has undoubted- 
ly had a great deal to dò with the survival of the idea, long 
after the cause for it had disappeared, that the Lord Chancellor 
is, somehow, the “ Keeper of the King’s Conscience.” That may 
have been literally true in those early times when the Chancellor 
was the head of the King’s chapels and, in virtue of that office, 
private confessor to the King. But even before the Reformation . 
the Chancellorship had passed into the hands of the Archbishop 
of Canterbury, who had no such personal relation:to the monarch, 
and had ceased to be ‘‘ Keeper of the King’s Conscience.” From 
the time of Henry VIII to that of George III nothing was heard 
of the doctrine, and it was then only revived because, it was 
said, of the desire of the King to setup some other authority to 
control his masterful Prime Minister who said, “the Queen’s con- 
science may be kept by a Jew (when the patronage is exercised by ` 
the Archbishop of Canterbury), by a Nonconformist (bound by 
his principles to look upon the Established Church with dislike, 

‘ and yet entitled to present to each living asit becomes vacant), 
‘or by an agnostic.” The principle, if there is any, which would 
exclude the new Attorney-General from the Chancellorship be- 
cause of his religious beliefon which our Constitution now- 
rests, are opposed to the ideas of exclusion involved in the 
maintenance of this figment of the guardianship of the ‘‘ King’s 

. Conscience.” The State, in selecting men for its service, has no 
concern with their religious opinions. And as to the Bar, there 
is no better guide than the fine peroration of Gladstone to his 
speech in the Commons: ‘(In that noble profession—the Bar of 
this country—every man rises by free and open and unbiassed 
and glorious competition. It is a grand thing, morally as well as’ 
socially, for a man to rise and become the head of the English 

Bar, and is it worthy of you and of your traditions when a man 
has arrived at such a position, and when the prize is his by every 
principle of tight, to say to him, ‘pass onwards, you are disabled 
from filling the Chancellorship.’? ».—Zézd. 
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The Camera in Court.—Those who have a proper regard for 
the dignity of the administration of Justice may venture to hope 
that, among other matters, probably more important,discussed by 
the King’s Bench Judges at their customary meeting at the com- 
mencement of the Michaelmas Sittings, the question of the abuse 
of photography in connection with legal proceedings received the 
attention for which it calls. The reproduction of the portraits of 
the parties and witnesses in sensational trials has lately developed 
into a serious evil and the Judges owe it to the prestige of the 
tribunals over which they preside to make it definitely known 
that the practice must be stopped. Sir Albert de Rutzen, during 
the preliminary stages of the Crippen case at the Bow Street 
Police Court, prohibited the taking of portraits of the witnesses, 
but this prohibition did not prevent the publication of photo- 
graphs of the accused persons in the dock. We hope that when 
the Crippen trial begins at the Central Criminal Court on 
Tuesday the presiding Judge will wholly prohibit the use of the 
camera in the Court. [fit isimproper that a witness should, 
against his will, bave his portrait printed in a public journal, it 
is still more objectionable—and this is a statement which may 
be confidently made without any particular reference to “Dr.” 
Crippen or Miss Le Neve—that an accused person who may be 
found to be innocent, should have his or her attitude in the dock 
perpetuated by illustrations in the Press. The vulgar enter- 
prise of the ‘ snapshot’ journalist has recently caused the Jockey 
Club to prohibit the use of the camera in the enclosures at race 
meetings under its control. Surely it never shall be said that 
the Judges of the High Court are less regardful of the dignity of 
the Courts of Justice than are the Stewards of the Jockey Club 
of the amenities of the regions over which they preside.—Zhe 
Law Journal. *,¢ 


Savarkar’s case and the Right of Asylum-—The case 
of Savarkar, the Indian student, is likely to go down to 
history as a judicial romance, as well as a leading case. 
It will be remembered that early in the year a warraut 
was obtained under the Fugitive Offenders Act for his 
deportation to India to stand his trial there for complicity 
inthe murder of Mr. Jackson, the Indian Civil Servant who 
was shot at Nasik, and for attempting to wage war against the 
King. A rule sest for a writ of habeas corpus was then granted 
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to him to test the legality of the deportation, but, after long 
argument before the Divisional Court and the Court of Appeal, 
the rule was discharged and the order was made for his delivery 
up to the Indian Government. In July he was placed in custody 
on board the P. & O. Liner Morea, which touched at the port of 
Marseilles on its journey. While the vessel lay in the harbour, 
Savarkar escaped through the port hole of a bath-room and swam 
to the shore and was seized by a French gendarme and handed 
ovet straightway, Whatever be the true version, Savarkar was 
brought back to the ship, taken to India, and is now standing 
his trial with the other persons involved in the same conspiracy. 


The French Government has claimed that, having touch- 
ed French soil, he ought not to have been restored to 
British custody until his extradition had been granted; and 
that, as the offence with which he is charged is political, he 
would not have been liable to surrender. The two Powers, after. - 
considerable diplomatic negotiation, have agreed that the determi- 
nation of the legality of his arrest on French soil shall be sub- 
mitted to the International Arbitration Tribunal at The Hague, 
and that no sentence shall be carried out upon him till the deci- 
sion of that tribunal has been giver. 

The position of a prisouer committed for trial abroad upou 
a vessel which touches at a foreign port is not quite clear. If he 
is upon a public or State vessel his detention could certainly not 
be questioned in the foreign country, because sucha vessel is 
regarded as being a floating part of the nation’s territory over 
which the national jurisdiction is exclusive. Accordingly dur- 
ing the Crimean War the United States Government held that its 
Courts had no power to issue a writ of Aabeas corpus to bring up 
the bodies of certain Russian prisoners on board an English prize 
vessel which had touched at San Francisco (the case of the Sztka.) 
But this doctrine would not, it is apprehended, apply to a private 
passenger or private vessel, and it has been held in England that 
habeas corpus would lie to test the legality of the detention of 
prisoners in custody under a Canadian warrant who had been 
brought into an English port by such a ship—cf. Zhe Canadian 
Prisoner's Case (1839) and London's Case (1896) 31 L. J. 252. In 
the first case the Canadian prisoners were on their way to depor- 
tation to Tasmania and their detention was held illegal here; in 
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the second, a German subject, who had been extradited from 
Canada, was brought into Liverpool,.and it was found necessary 
to issue a fresh warrant for his extradition from England to . 
Germany. Our Mail Ships Act of 1891 (54 & 55 Vict., C. 31, 
S. 4) makes certain provisions limiting the powers of execution 
of process on Foreign Mail vessels in British ports, and although 
there does not seemto be any convention with France under 
this Act, it appears that in Savarkar’s case the British Govern- 
ment had informed the French authorities of his presence upon 
the Mail steamer which was due to put in at Marseilles, and 
that no objection had been raised, so that the English warrant 
was good by consent while he was on board. 


It is urged that Savarkar’s escape to the shore altered the 
situation, and that once he had touched Freuch soil he enjoyed 
the right of asylum and could not be removed without extradi- 
tion proceedings. The right of asylum, however, is not a right 
of a foreign criminal to demand that the State whose territory 
hehas entered should grant him protection. The State may or 
may not grant him protection, but it certainly is not bound to 
receive every runaway criminal who escapes from custody and 
give him shelter. It may be submitted, then, that Savarkar 
never obtained asylum in France. The French gendarme, 
according to the English version, seized him and gave him 
immediately he reached the shore, and the right of asylum was 
not claimed for him till some days after he had left the port. 
If the French officer of the law refused to admit him into the 
country his position was no better than that of an alien emigrant 
who is rejected at one of our ports on the ground that he isa 
criminal and who certainly could not claim that he had obtained 
an asylum here. 


If, however, as Savarkar’s own story has it, he was arrested 
on French soil by English detectives, the position would be more 
complicated. Such an arrest would be illegal and it might 
then be urged that it was open to France to claim for him the 
asylum of which he had illegally been deprived. Hence it will 
be an important question of fact for the Hague Court to decide 
how the arrest at Marseilles was made. 


Supposing, however, that the Court holds an asylum in 
France to have been obtained, it will have next to determine 
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whether Savarkar was charged with an offence extraditable under 
the treaty between England and France. It is, of course, urged 
on his behalf that the charge was for a political crime ; and 
both by International Law and by the special terms of the Extra- 
dition Treaty of 1876 between the two Powers there can be no 
extradition of Political Criminals. The treaty provides (Article 
XI) that a person charged with a crime connected with a poli- 
tical offence shall not be surrendered, and it is represented that 
Savarkar’s alleged complicity in the murder of Mr. Jackson is a 
crime of that character. There has been much dispute as to 
what constitutes a political crime and the difficulty is greatest 
in so-called ‘relative political crimes’ (delicti ¢mplzces) where the 
political offence comprises an ordinary crime such as murder. 
The practice of nations varies as much as the opinion of jurists 
upon the question and likewise as to the proper body to deter- 
mine the matter in a particular case. In England, for example, 
all affairs connected with extradition are decided by the Judi- 
ciary, in France by the Executive. In England, again, the test 
of a political offence is, whether it is incidental to or part of a 
political disturbance. (Cf. Im ve Castront |L. R. (1891)1 Q. B. 
497] and Zn re Munter [L. R. (1894) 2 Q. B. 410]). 


It may be urged in support of the English claim for Savar- 
kar’s surrender that there was no political disturbance in 
India at the time that he incited murder, so that the 
charge against him on this account—and it is the main part of 
the charge—is not properly fora political crime. In France, 
however, the determination of that question would be purely a 
matter for the discretion of the Executive. The International 
Court will confer great service not only upon the parties imme- 
diately interested in the arbitration, but on all the Powers, if it 
defines what is to be regarded as a political offence. The deci- 
sion of sucha tribunal would certainly have weight and might 
become part of the accepted law of nations. Hitherto England 
and France have taken a particularly liberal view of the exemp- 
tion of political criminals from extradition, It was through 
their refusal to take part that an International Conference 
which Russia desired to call in 1881, to consider a proposal that 
murder or attempt to murder should not be considered a politi- 
cal crime, did not actually take place. The International 
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Tribunal would, however, presumably consider the case not 
exclusively from the point of view of the two submitting Powers 
but from the general stand-point of civilised nations.—Zhe Law 


Fournal. 
t 


+ 

Decision of a Question of Judicial Precedence—A question 
had arisen whether Mr Justice Avory and Mr. Justice Horridge 
took precedence of Mr. Justice Bankes under the following 
circumstances : The two learned Judges were announced in 
the beginning of August, their appointment to take effect on 
October 1 under the Special Act of this year. A few days after 
this announcement Mr. Justice Walton died, and his successor 
was announced in September without any qualification, as it 
was an ordinary vacancy. It was decided that Mr. Justice 
Bankes took precedence in these circumstances, and the Letters 
Patent were dated accordingly— Zbid. 

as 

Re-election on Acceptance of Office. —Without approving, in 
the existing state of the law, of all the uncomplimentary epi- 
thets that have been applied to the opposition tothe return of 
Sir John Simon in the Walthamstow Division, we share the 
widely expressed view that Parliament ought speedily to con- 
sider the repeal of the old statute which compels the Solicitor- 
General, on being appointed toa high legal office, within only 
nine months of his last election to seek again the support of his 
constituents. It appears to have been’ overlooked, inthe dis- 
cussion of the statute to which the opposition to Sir John Simon 
has given rise, that the King’s speech of 1904, when Mr. Balfour 
was in office, proposed the removal, after the termination of the 
then existing Parliament, of the necessity for re-election in the 
case‘of acceptance of office by members of the House of Com- 
mons. Nothing was done, unfortunately, to carry the proposal 
into effect, and theexact proposals of Mr. Balfour’s Government 
never became known. ‘The absurdity of the Act of Queen Anne 
is, of course, most apparent when a new Ministry is formed after 
a general election, It is always known in regard to certain poli- 
ticians of distinction that they will become members of the 
Government if their party is successful at the polls, and it is 
quite obvious that a newly appointed Minister who has again to 
fight for his seat cannot meanwhile attend to the important 
duties committed to his charge. The only ground on which the 
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existing law can be defended is that a member of Parliament 
who is appointed to an office some considerable time after his 
election may have forfeited the confidence of the electors. This, 
however, is an argument not for upholding the law as it stands, 
but for altering it. If it be deemed desirable that the appoint- 
ment of such a member should be confirmed by his constituents, 
it could be enacted that the necessity for re-election should exist 
only where the member accepts an office of profit under the 
Crown after, say, an interval of two years since his election. In 
the case of a Recorder the existing rule ought to be abolished in 
its entirety. Itis absurd and mischievous that a Member of 
Parliament who accepts a Recordership should he required to 
submit himself to his constituents abroad because the duties of 
the office are purely judicial, and mischievous because it limits 
the Home Secretary’s choice. The inhabitants of one town may, 
as things are, be deprived of the services of theman most com- 
petent to act as their Recorder merely because the electors of 
another town have not given him a sufficiently large margin of 
votes.—The Law Fournal. 
i a*s 

The Recognition of New Governments—The Government of 
a State is, in the eyes of International Law, quite distinct from 
the persona of the State, so that a change of Government does 
not alter the relations of a State to its neighbours. Even a com- 
plete change of the Constitution, such as has recently taken place 
in Portugal, wherea Monarchy has given way to a Republic, des 
not affect its international position. The old treaties remain in ` 
force, the old obligations to other countries remain, and the old 
ambassadors remain accredited. The rule, however, is subject to 
an exception in practice—that Foreign States regularly wait 
some time before they give a formal recognition of the change of 
Government. There is always a chancre that the revolution will 
be followed by a counter-revolution and that the new arrange- 
ments entered into with the revolutionary administration will 
be nullified by the subsequent restoration of old powers. Hence 
as a matter of expediency, official recognition is held over till the 
new constitution has acquired a certain stability. In the meantime 
the necessary diplomatic intercourse is conducted with the act of 
Government, which is treated asa de facto sovereign, and, as 
soon as it is deemed safe, is openly accepted as the representative 
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of the State. There is naturally no fixed period for deter- 
mining that time ; it depends upon the special circumstances of 
each case, and the Great Powers usually continue to act together 
in taking the step. Where one part of a State is in insurrec- 
tion against another, the de facto recognition of its independent 
entity may be a serious step for a foreign Power to take, as was 
the case when Great Britain issued a declaration of neutrality in 
the American Civil War. But where the government remains 
undivided, though in a new form, de facto recognition can give 
no offence to the ousted Sovereign since it is obviously required 
in the interests of the State.— The Law Journal. 
Et 

The States Liability for Riots and Strtkes.—The recent 
unrest in France and Portugal draws attention to the question of 
the liability ofa State towards the subjects of a Foreign Power 
. for damage caused to them or their property by rioters or strikers. . 
Some international jurists have claimed that there is a legal 
obligation upon the State to make good any loss incurred to 
foreign residents by its own citizens if the offenders themselves are 
unable to make reparation. The better opinion, however, seems 
to be that at present no such obligation is established, and if a 
State chooses to indemnify foreigners who have suffered from its 
internal disorders it does so as an act of courtsey or benevolence. 
A State is,indeed, bound to indemnify persons subject to a 
Foreign Power for injuries casued by any of its own officers or 
servants; it has a vicarious responsibility for all their actions. 
But the limit of its responsibility forthe actions of private 
citizens is that it should extend to foreigners the same facilities 
as it. grantstoits own subjects for obtaining relief before the 
Courts of the land for any damage caused. If it fails to do this, 
the Foreign Power has the right to interfere on behalf of its 
citizens by diplomatic representations, by reprisals, and, if 
necessary, by force. The famous example of such action by the 
English Government is the case of Don Pacifico, when Lord 
Palmerston ordered a blockade of the ports of Greece to secure 
teparation for damage done by rioters to the property of a pro- 
tected British subject. But, provided that the foreign resident 
has the same opportunity of getting satisfaction as tke native, 
the State is not liable because the offenders prove unable to 
make good the losses. By the Municipal Law of France the 
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losses caused the citizens by strikes and riots are made a liability 
of the communes and counties where they take place, and an 
English subject would, therefore, have the tight to proceed 
against the local authority for losses caused by him by the recent 
Strike, but in other countries ne such communal responsibility 
obtains, and Spain, for example, has so far not acceded to the 
demands of foreign residents that the Government should com- 
pensate them for the serious damage which they incurred in the 
Barcelona Riots of 1909. The tendency, however, is growing for 
States to recognise the public liability for the actions of its revo- 
lutionaries, and it is probable that the liability will ripen in 
time into a legal obligation ; but English law at present knows 
no State responsibility of the kind.— The Law Fournal, 
4 č 


Sketches tn Court.—The strong protests which have been 
made against the sketching and photographing of prisoners and 
witnesses in Criminal Courts have, we are glad to observe, not 
been ineffectual. Mr, Justice Scrutton, on having his attention 
directed at the Central Criminal Court on Monday toa news- 
paper artist sketching a prisoner in the dock, said: ‘ Neither 
sketches, photographs, nor anything of the sort should be taken 
in Court, and if, after what I say, any one sketches, there is 
such a place as Holloway. If any person has madea sketch I 
advise him not to publish in a newspaper after what I have 
said.” It would seem, however, that the High Court Judges 
have not yet agreed to suppress an evil which is threatening to 
impair the dignity of the administration of Justice. The Lord 
Chief Justice did not deem it necessary, at the opening of the 

--Crippen trial on Tuesday, to formally prohibit the taking of 
portraits in the Court, with the result that the sketches of the 
accused in the dock and of several of the witnesses were printed 
in at least one thalf-penny Journal the following day. It is, to 
say the least, anomalous that sketching shonld be sternly 
prohibited in one Court at the Old Bailey and passively. allowed 
in another,.—Jbzd. 


ad 
Sir Rufus Isaacs’—first appearance in wig and gown, (so 
says the Westminster Gazette), he told a company of law-students 
_ not long after he became a K.C., was in a County Court 
case in which he represented a fruit merchant who was being 


sued by a costermonger, The costermonger, who alleged tha, 
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"some Boxes of figs he had purchased were unfit for humax foad, 
--grew angry under Mr. Isaac's’ cross-examination, ‘Look -you 
erë, Guv'nor,” he exclaimed, “some of these ere figs is in this 
Court, and if you eat three of’em and ain’t ill in. five minutes, 
T] give up the bloomin’ case.” The County Court Judge thought 
that Mr. Isaacs ought to make the experiment, but the youug 
_ advocate, resourceful then as now, suggested that it would be 
more fitting for his client to accept the challenge: © What will 
happen if I don’t eat the figs?” whispered the fruit merchant, 
The future Attorney-General told him that judgment would pro- 
bably be given against him. “Then J’ll lose the case,” was the 
. Unhesitating reply —The Law Fournal. 
a% 

Miscellany.—The King has been pleased by Letters Patent 
under the Great Seal dated the rath instant to grant to Lord 
Collins, late a Lord of Appeal in Ordinary, an annuity of £3,500 
commencing from the 7th instant inelusive, and to Sir Authur 
Richard Jelf, late one of the Justices of His Majesty’s High Court 
` of Justice, an annnity of £3,500, commencing from the 6th ins- 

tant inclusive. 


Sir William Robson who has been appointed a Lord of 
‘Appeali in Ordinary has been granted by the King the dignity of 
a Baton for life, by the style and title of Baron Robson of Jes- 
mond in the County of Northumberland. 


A case is before the House of Lords which has made a 
record in the annals of litigation. The trial of Wyler © 
others y. Lewis & others, which resulted in £67,472 damages 
being awarded to the plaintiff, occupied Mr. Justice Phillimore 
and a special jury 33 days in the year rgo8, and an appea 
by the defendants, who unsuccessfully applied fora new trial, 
consumed eighteen days more in the Court of Appeal. The 
total cost was said to be £80,000. Mr. Rufus Isaacs, K. C. 
Sir Edward Karson, K. C., Mr. Eldon Bankes, K. C., and 
Mr. Montague Lush, K. C., were among the leaders engaged 
in the case. It isa somewhat notable circumstance that of 
these counsel one is uow Attorney-General and two others are 
. King’s Bench Judges. 


At the Bloomsbury County Court, on Monday, a young 
typist appeared before Judge Bacon wearing a hat of more thar 
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ordinary size. When she stood in the witness-box His Honour 
said:.“ Tip your hat back,” but the witness could not tilt it 
sufficiently for the Judge, who said, “ I cannot see your eyes, and 
there are the windows of a soul ina case like this” The witness 
then made another attempt and asked “ Will that do?” Judge 
Bacon: “No. It will not. There isa dark shadow across your 
featuresand your eyes are hidden.” The witness : “I cannot tip 
it back any further.” Judge Bacon: “It can go further back. I 
think you are a most obstinate young woman.” The witness: 
“I think I will take the hat of.” Judge Bacon: “No, you will 
not. I will not have a woman with her head bare in Court. 
She must not appear here with her head bare any morethan in 
church.” At last the hat was tilted sufficiently, and the witness 
gave her evidence, which was merely the answering of one or 
two questions, 


_ The recent appoinments (says the Datly Telegraph) suggest | 
an inquiry into the question: ‘What becomes of Attorney-Generals 
and Solicitor-Generals ?? An examination of the records for the 
past century discloses the fact that during 100 years there have 
been (including Sir Rufas Isaacs and Sir Robert Findlay) 39 
Attorney-Generals, the career of each having thus lasted on an 
average something under three years. Of these Sir John 
Lawson Waiton, Lord James of Hereford, Sir John Karslake, 
Sir William Follett, Sir William Atherton, and Sir Charles ` 
Wetherell never held judicial office, and Sir William Horne had 
to rest content with the humble dignity of a Mastership in 
Chancery. Hight of them ultimately climbed to the Wool- 
sack—Lords Loreburn, Cairns, Selborne, Westbury, Chelms- 
ford, Truro, Campbell and Lyndhurst. Chief Justice- 
ships were secured by Lord Alverstone, Lord Russell of Kilo- 
wen, Lord Coleridge, Sir Alexander Cockburn, Sir John Jervis, 
Lord Denman and Sir Vicary Gibbs. The chief Barons of the 
Exchequer were Sir Fitzroy Kelley, Sir Frederick Pollock and 

‘Lord Abinger. Lord Romilly, Lord Gifford and Sir Thomas 
Plumer became Masters of the Rolls. Sir J. Rigby, Sir J. Holker, 
Sir R. Baggallay and Sir J. Rost were Lords Justices. Sir 
Robert Collier, after his brief qualifying experience as a Judge of 
the Coutt of Common Pleas, and Lord Lyndhurst had been Chief 
Justices ofthe Common Pleas; and Lord Lyndhurst had beey 
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Chief Baron of the Exchequer and Master of the Rolls. Some of 
those who never became Lord Chancellors also held more than 
one high position. Sir Vicary Gibbs, for instance, was C. P., as 
well as C. J., C. P.; and Lord Gifford, besides being M. R., 
was also Chief Justice of the Common Pleas.—The Law Fournal. 
=e 

AMERICAN CaASES.—Carriers of Passengers—Duty to make 
change on tender of fare-—In an interesting case in Georgia 
an electric railroad company, operating a street railroad system 
in the City of Atlanta, had a rule requiring conductors to make 
change to the amount of two doliars, but not to furnish change 
fora greater amount on tender by ‘passengers for payment of 
faret, Plaintiff anda couple of companions boarded one of 
defendant’s cars, and tendered to the conductor a five-dollar gold 
piece, with request that all three fares should be taken therefrom. 
The tender was refused, and none of the trio having any smaller 
denomination of money, all were ejected. Plaintiff sued for 
damages, claiming that five dollars was a reasonable amount to 
tender in payment of car fare, but the Trial Court, maintaining 
an opposite view, directed a verdict for defendant. On appeal to 
the Georgia Supreme Court the judgment was sustained, the 
Court saying, that to require conductors to make change for five 
dollars for every passenger would so delay the progress of cars 
as to inconvenience the travelling public, and impose an unneces- 
sary burden on the street rail-road company.—7he American 


Law Review. 
Eat 


Contract by physician with patien: for medical attendance 
during life— Public policy. —In a recent case in Illinois the plain- 
tif had contracted with an aged woman-patient to furnish her 
with such medical attendance as should be required during her 
life time for $100,000 payable in ten annual instalments after her 
death. The Probate Court refusing to allow the claim, and an 
appeal being taken to the Supreme Court, the latter? held such a 
contract not against public policy, and said: “It cannot be 
seriously contended but that in order tocomply with the terms 
of this contract and be entitled to receive the benefits of it, the 
appellant was bound to give Mrs. McVilker the best treatment 


I. Binge V. R. Co., 65 S. E. 879. 
2. Ziegler V. III. Trust Co. Abie. ioe “News May 7, Igro, 
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within his power and skill and to prolong her life as long as 
possible. Should he failto do this, either through neglect, by 
willfully treating her in an improper manner, or by directly 
causing her death, appellant would be unable to recover upon 
the contract. There can be no doubt a contract tocommit mur- 
der or any other crimes is void, as against-public policy. This 
contract does not contemplate the commission of a crime or the 
doing of anything which is unlawfal or contrary to good punts 
morals.—~Zhe American Law Review. 
as 

Freedom of religious worshifb—Compulsory attendance at 
worship in public schools—The Supreme Court of Illinois has 
. decided that the section of the State Constitution ‘guaranteeing 
“the free exercise and enjoyment of religious profession and wor- 
ship, without discrimination”, includes freedom from being com- 
pelled to join in any religious worship. That the reading of 
the Bible in public schools, the singing.of hymns and repeating 
of the Lord’s Prayer in concert, during which time the pupilsare - 
required to rise, bow their heads and fold their hands, constitute 
worship within the meaning of the Constitution, and pupils can- 
not be compelled to join therein against their own or their parents’ 
wishes. 


The Court otherwise rules that the other constitutional pro- 
vision forbidding the use of public school funds in aid of any 
sectarian purpose is prohibition of the giving of a sectarian in- 
struction in the public schools and that the reading of the Bible 
in the public schools constitutes the giving of sectarian instruc- 
tion within the meaning of the constitution, The question has 
come before the Courts of the other States, but had never been 
directly passed on by the Supreme Court of Illinois, In Miliar 
v. Board of Education? it appeared that the Angelus Prayer 
used in Roman Catholic churches was said by teachers and 
pupils when school closed at noon. It did not appear to be 
required of by anybody, but, so far as appeared, it was 
by a voluntary understanding between the teachers and 
scholars to which no scholar or parent objected, and it did.not 
appear that the complainant had any children attending the 
school. It was held thatno rights of the complainant were 


te Yar Il, 497. 
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shown to be violated. In North v, Trustees of the University of 
Llitnots,1 it was held that a rule of the university requiring 
students to attend chapel exercises, unless excused for good 
cause, was not violation of the constitution. It has been held 
that the temporary use of a school house for religious meeting is 
not forbidden by Constitution. ? In McCormick v. Burt? it was 
held that school directors, acting in good faith and not malici- 
ously, are not answerable in damages for the expulsion of a pupil 
for refusing to observe arule requiring all pupils to lay aside 
their books and remain quiet duringthe opening exercises, which 
consisted in reading a chapter from the King James Translation 
of the Bible. School directors are vested with discretion in 
determining what rules will best promote the good order and 
the well being of the school, and though they may err as to 
their powers and duties under the law or as to the facts submit- 
ted to them, they ate not liable toa suit for damages for their 
mistakes honestly made but only for malicious acts. 

“But these decisions” said the Court in the case under discus- 
sion, “ have little or no bearing on the question here. In our 
judgment, the exercises mentioned in the petition constitute 
teligious worship andthe reading of the Bible in the school 
constitutes sectarian instruction”.— The American Law Review. 

tt 

A Cancer Hospital a Nutsance.—In Stotler v: Rochelle a hospital 
for the treatment of cancer was about to be established in Kan- 
sas City, Ken, in a building formerly used as a dwelling house. 

The owner and occupant of the adjacent premises brought an ac- 
tion to injoin its establishment upon the ground that in view of 
the character of the neighbourhood its presence there would ren- 

der it in legal contemplation a nuisance. A permanant injunction 
` was granted, which was affirmed by the Supreme Court. For the 
plaintiff there was evidence that the hospital would cause a 
depreciation in the value of plaintif’s property ; that there would 
be some danger of communication of the disease through trans- 

' mission by means of insects, and perhaps in other ways, and that 

offensive odors resulting from disinfectants used on account of 
it might reach the occupantsof neighbouring dwellings. The 


a ee ee 
Ji 137 Ill, 296. 2. Nickol vw. Sehoot Directors ne TIl. 61. 
3: 95) T11. 263. 
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Supreme Court took notice of the prevailing opinion of the medi- 
cal profession on the second point, saying : 


“ A hospital is not a nuisance Jer se, or even prima facie; 
but it may be so located and conducted asto be a nuisance 
to people living close to it. ‘The question was not whe- 
ther the establishment of the hospital would place the occu- 
pants of the adjacent dwellings in actual danger of infection, 
but whether they would have reasonable ground to fear such a 
result, and whether, in view of the general dread inspired by 
the disease, ‘the reasonable enjoyment of their property would not 
be materially interfered with by the bringing together of a 
considerable number of cancer patients in this place. However 
carefully the hospital might be conducted, and however worthy 
the institution might be, its mere presence, which would neces- 
sarily be manifested in various ways, would make the neighbonr- 
hood less desirable for residence purposes, not to the over-seusitive 
alone, but to persons of normal sensibilities. Upon these con- 
siderations the injunction wasrightfully granted, The plaintiff, 
as the owner and occupant of adjacent property, had such a 
peculiar interest in the relief sought as to enable him to main- 
tain the action.” l 


From the current literature of the subject, it appears that 
while it has not been proved to the satisfaction of the profession 
generally that cancer can be communicated from one individual 
to another, except by the process of grafting or transplanting 
cancerous tissue, competent investigators are not lacking who 
believe that it is of parasitic origin and in some degree infec- 
tious. That theory is presented and argued at length in an 
address published in the Zancet of January 11, 1908, to which is 
appended a bibiliographical note. Results of experiments tend- 
ing to support the theory are recorded in the issues of June 5,1909» 
and April 9, 1910. An article in the same publication (December 
4,1909, pp. 2709-1711) describes observations made in Paris 
covering a period of two years and a halfs which lend color to the 
popular belief in the existence of ‘cancer. houses’; that is, houses 
the occupants of which are peculiarly subject to cancer. In the 
present state of accurate knowledge onthe subject, itis quite 
within the bounds to say that, whether or not there is actual 
danger of the transmission of the disease under the conditions 
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` stated, the fear of it is not entirely unreasonable.— The A merica n 
Law Review. 
: ; x + . 

A FYury-man's Expertence.—“ You read in the papers a good 
deal about what the lawyers say as to ‘impressions’ on the jury” 
said Uncle Ebe. į“ I want to say this: The jury is generally 
with the fellow who is the most ‘frank and honest about put- 
ting his ease. When it sees a lawyer struggling with all his 
might to keep something from coming before the jury—claiming 
it ain’t legal evidence—the jury gets curious to know what it 
was, and thinks he’s trying to hide something he’s afraid of. The 
jury can tell awful. quick when-a lawyer acts smart and tries 
to bamboozle a witness, and it sympathizes with the witness. 

.I have been on cases where the jury would have found one way, 
but was made to switch around on the other side just because 
of what had seemed to it to be unfair dealing at the trial. 


' “Lots of folks think a jury swallows all those” high fallutin’ 
‘orations of the lawyers. That’s where they got another guess. 
We know what all that talk means and if there ain’t logic mixed 
up with it it don’t go. Here’s a thing that ought to be brought 
out. Thecourts ought to encourage jurymen in the asking of 
` questions. Sometimes the lawyers ask their questions in such 
a roundabout way that you can’t tell what the answer really 
means. I once heard a lawyer aska witness what he knew about 
Mr. So-and so’s character for running after bad women, 
' ‘The witness said: ‘I never knew anything to-the contrary,’ and 
the lawyer, let it go at that. In the jury room there was a free- 
forall fight as to whether the witness said Mr: So-and-so ran 
after women or not."—TZhe Green Bag. 


a* 


A Story of Chief Justice Fuller.—A number of years before the 
late Chief Justice Melville W. Fuller was appointed to the United 
States Supreme Court; he presided. athe request of a Chicago 
Coroner, at an inquest at which one of the jurors, after the usual 
sweating in, arose and pompously objected against service, alleg- 
ing that he was the general manager of animportant concern 
and was wasting valuable time by sitting as a juror at an 
inquest. i i 
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Judge Fuller, turning to the clerk, said: ‘Mr. Simson, kind- 
ly hand me Jervrs, the authority on juries.’ 

After consulting the book a moment, he turned to the 
unwilling juror:— 

“Upon reference to ‘Jervis’ I find, sir, that no persons are 
exempt fiom service as jurors except idiots, imbeciles and lunatics. 
Now under which heading do you claim exemption i — The 
Green Bag. 

Pa 

An Absent-Minded Magistrate.—Judge Gaynor related a 
little anecdote while lying at the hospital, after the dastardly at- 
tempt on his life, which proved that the Mayor was cognizant of 
certain evils and not at all adverse to giving them publicity. 

“J knewa man over my way,” said the Judge witha 
smile, ‘who had formerly been a bar-tender, Going into politics 
be was elected a Police—Justice. Withsome dread he heard his 
first case. Mary McMannis was up before him for drunkenness. 
The ex-bar-tender looked at her for a moment, and then said, 
sternly :— 

‘Well, what are you here for ?” 

“If yer please’ yer Honor,” said Mary, the copper beyant 
pulled mein, sayin’ I was drunk. Aw I doan’t drink, ver HOROX 
I doan’t drink.” 


“All right” said the Justice, absent-mindedly, “ all right, 

have a cigar.” —Jdzd, 
Bat 

Right of persons at public entertainments— Ticket only a 
license—In a recent case in the District of Columbia, a person who 
had bought and paid for a ticket and badge for admission to a race- 
course was refused admission by the gate-keeper under instruc- 
tions from the managers of the course. In an action for damages 
the Supreme Court of the District of Columbia decided that in 
the absence of an unlawful assault or false imprisonment, an ac- 
tion of tort will not lie for the mere refusal to admit the purchaser 
of a ticket to the premises ; and the only remedy of the holder 
of the ticket is an action for breach of the contract entitling him 
to recover the amount paid for the ticket and the necessary ex- 
penses incurred in attending the performance. Van Orsdel, J., 
says: 
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The rule as to places of amusement is entirely different from 
that of utilities chartered and created by law for the accomoda- 
tion aud benefit of the public. For example, it is undoubtedly 
true that any one presenting himself for transportation on a rail- 
way train is entitled, upon paying his fare, to be carried, unless 
there is something in his conduct when he presents himself 
which justifies his exclusion. On the other hand, theatres, race 
tracks, circuses, private parks and places of amusement and 
entertainment, in the absence of some statutory regulation or 
restriction as to the manner in which such private enterprises 
shall be conducted, are entirely under the control of the pro- 
prietor or manager, and he may exclude or admit whom- 
soever he chooses. The right given by the purchase of a 
ticket of admission to enter such places is a mere license 
that may be revoked at the will of the proprietor or his 
agents. The reason for granting such wide latitude is manifest. 
Any one, however acceptable, may purchasea ticket and deliver 
it to one most objectionable, whose presence would not only be 
a reflection upon the respectability of the place, but work great 
injury and loss to the owner by driving away desirable patro- 
nage. The law imposes no duty upon the proprietor as to 
whom he sh.ill give or refuse admission. It presumes that bis 
own interest will assure proper treatment to those whom he may 
invite by advertisement or otherwise to his place of entertain- 
ment or amusement, but there is no rule for bis guidance except 
his own judgment and sense of propriety. He may exclude one 
because he is objectionable to the patrons of his place; he may 
deny another admission because his dress or personal appear- 
ance is such as to attract attention from the performance, or 
interfere with its progress in the manner he desires to have it 
conducted, and he may refuse another, as inthe present case, 
because of alleged objectionable conduct on a former occasion. 
All these matters are exclusively within the control of the pro- 
prietor, and when he revokes the license granted by the sale of 
the ticket the ticket-holder’s only remedy is for breach ot the 
contract, which would entitle him to recover the amount paid 
for the ticket and the necessary expenses incurred in attending 
the performance. i 

It is intimated in the decisions of some of the Courts that a 
distinction may, exist, for exámple, as to theatrical tickets, 
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between a case where the license is revoked before the holder takes 
the seat called for by the ticket and where he is given notice of 
revocation and ejected after he has occupied the seat.— American 
Law Review. rE 

The Evidence of a Parrot—In a case before the Divorce 
Court of Silesia, according to a Paris paper, an unusual question 
arose. A husband sought divorce from his wife on the 
ground of unfaithfulness. He had no evidence in the ordinary 
sense, documentary or parol. His one and only witness was his 
parrot. The husband had been away for six weeks, and, when ` 
he returned, the parrot was constantly saying: “Arthur, my 
dear Arthur.” Then in a louder tone: « My sweet, my heart, 
my loved one.” The parrot was so persistent that the husband 
brought his petition, making a close friend, whose name was 
Arthur, the co-respondent. The husband’s counsel demanded 
the receivability of the parrot’s evidence, but counsel for the wife 
maintained that only a person could be called as a witness, 
While the debate was in progress the wife confessed, so the 
Court was not called upon to give a ruling as to whether a parrot 


was or was not a competent witness.—Jézd. 


9 %4 
* 


Interruption of Counsel.—A recent critic of the Bench attri- 
buted some portion of the law’s delay to the greater length of 
the decisions of the Judges. Mr. Justice Ridley—who, the other 
day, adopted the extraordinary course of threatening to leave 
the Bench ifa member ofthe Bar who had been engaged but 
half an hour in opening the defendant’s case did not at once 
call his witnesses—has retaliated by asserting that “a great deal» 
of the delay in the King’s Bench Courts is “caused by the 
length of counsel’s speeches,” which, he added, were“ now much ' 
longer than when he was at the Bar.” We doubt very much, not- 
withstanding the greater complexity of litigation, whether Coun- 
sel’s speeches, as a whole, are more verbose than they were. In the 
biography of Lord Chief Justice North it is written: “ He was 
careful to keep down repetition, to which the Counsel, one af- 
ter another, are very propense: and, in speaking to the Jury on 
the same matter over and over again, the waste of time would be 
so great that, ifthe Judge gave way to it, there would scarce be 
an end, for most of the talk wasnot so much for the causes as for 
their own sakes, to get credit in the county for notable talkers. 


` 
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And his Lordship often told them that their confused harangues 
disturbed the order ofhis thoughts»? Even Mr. Justice Rid- 
ley would, we imagine, hesitate to speak of the present mem- 
bers of the Bar in such sweeping terms as these. A practice 
which undoubtedly has become more common is the interrup- 
tion of Counsel. “If Judges,” Lord Halsbury once said,“ would 
only ‘appreciate what an invaluable assistance it is to their minds 
to listen to those who have prepared their arguments, and are 
perfectly familiar with the facts, they would recognize that ini- 
tial listening, at all events, is most desirable.” Lord Halsbury 
is not alone in perceiving how disadvantageous the interruption 
of Counsel may be. “A garrulous Judge,” Lord Alverstone 
took occasion to observe not long ago, “is an intolerable nui- 
sance, because he lengthens the proceedings and diverts atten- 
tion from the points in the mind of the advocate.” To threaten 
to leave the Court ifan advocate does not bring a speech of 
half an hour’s duration toa close is certainly not the most 
agreeable way ofassisting him in the performance of his duty to 
the Court, as well as to his client.—Zhe Canadian Law Times. 


k * 
* 


The Knowledge of the Barrister-—The late Lord Justice. 
Fitzgibbon, when giving evidence before a Royal Commission 
on Intermediate Education, made some remarks on cramming 
which are worth recalling, since they bring out a part of the 
barrister’s art that often escapes notice. Cramnting, he defined 
as “ the acquiring of superficial knowledge quickly for use of a 
temporary kind,” and it was, he said, a faculty which barristers 
had to cultivate. If he retained ali the facts and the law which 
he acquired for a paticular case, he would be incapable of learn- 
ing anything else; so that the power of discharging know- 
ledge quickly was as important to the successful advocate as the 
power of assimilating it quickly. The barrister of large prac- 
tice to-day must indeed be ready to learnand to expound every 
branch of knowledge, the principles of natural and applied 
science, the nature of the most complex financial and mercan- 
. tile transactions, the most varied social and political conditions 
—aud this in addition to an enormous mass of law embodied in 
different systems each with its own procedure,’ It would pass 
any human ititellect to be master permanently of this vast 
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domain; few can retain for long command over the legal part 
alone. The barrister, however, shews his excellence in his 
power of cramming up ina few days a subject to which other 
men have devoted their lives, and not only so as to understand it 
himself, but so as to be able to elucidate it to the Court. He is 
often accused of loving technicalities; yet skill consists largely 
in making intelligible for a Jury and even for a Judge technical 
methods and terms. Hemust keep his mind always open, ready 
. and alert, so as to receive knowledge but not be weighed down 
by it. And to this end he must study the art of forgetting as well 
as the art of getting. It is, then, the more necessary for him to 
have a firm hold of the great principles of the law, so that he 
may apply them at once to any set of circumstances, however 
complicated, which he is called upon to investigate. Cicero 
said that the science of oratory comprehended all other know- 
ledge, and the science of law, which in our day has largely 
taken the place of oratory, likewise requires of its highest ex- - 
ponents the comprehension of all,knowledge. The smaller man 
may specialize in particular branches; the perfect advocate must 
be able at will,or with short preparation, to range over the 
whole field of human thought and discovery—-Zhe Canadian 


Law Times. 


z * 
s 


Railway Passengers Leaning out of Train:—Sır FREDERICK 
POLLOCK has the following interesting note on this subject in the 
July Law Quarterly—Anna Ramà v. G.I. P. Ry. Co., 12 
Bombay Law Reporter 73, to which our attention has been called 
by a Bombay correspondent, is, curiously enough, acase of 
the first impression so far as regards English and Indian authori- 
ty. The arm of the plaintiff, a passenger who was leaning out 
of a railway carriage in an up train, was struck by the door of 
a catriage ina down train meeting iton another line, which door, 
by some means, had been left open.  BEAMAN, J. delivered an 
elaborate judgment, and, either in thisor in the argument, all 
the relevant and many irrelevant authorities were discussed. 
The learned Judge held, in effect, that a passenger who puts his 
arm or any part of his person, outside the train, does so at his own 
risk ; at ahy rate, if there is an express warning against this prac- 
tice. Such wartings are conimon in Europe, sometimes in 
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general terms and sometimes with reference to a specific portion 
of the line. They seem rather to assume that, in the absence of 
warning, it is not necessarily rash or unreasonable to lean out of 
the window; and on the frequented lines of central Europe they 
are often in two or even three languages, whereas here the no- 
tice was only in English, a point not mentioned in the judgment 
It was argued for the Company that its contract was only to 
carry passengers inside the carriages and not outside; this is 
cleverly put, but really a neat way of begging the question. 

But it does not seem that the passenger, if he knew of the 
warning, did not act as acommonly prudent man. He was in- 
deed not bound to anticipate that the doors of other trains on 
the line would be negligently left open ; onthe countrary he hada 
right to expect that they would be kept fastened, and this reason, 
-at first sight, appears to be strong in his favour. The weak 
point of it is that open doors on other trains, as a matter of fact 
and common observation, was by no means the only danger to 
which projecting heads or limbs may be exposed ; there may be 
. very little clear space in passing through tunneis, covered bridg- 
es, and the like; and an express warning reminds the passenger 
of this kind of risk if it is not already notorious. It cannot be 
said, therefore, that he was not bound to be cautious. Then, if 
the passenger does put his arm outside he can still keep a look- 
out and draw it in when another train is passing. And on the 
whole it seems, even without any express warning, that not to 
keep any look-out for possible objects of collision is reckless, in 
fact, amounting to negligence in law. On the other hand (subject 
perhaps to mere possibilities of exceptional circumstances which, 
ifthey had existed, it was the plaintiffs business to prove) it is 
plain enough that the Company has no means of avoiding the 
result at the last moment ; therefore, the finding for the defendant 
on the ground of contributory negligence was, in our judgment, 
correct. Asto the inference of negligence against the Company 
in the first instance from the fact of a carriage door ina moving 
train being left open, there is no difficulty—Tod v. North British 
Ratlway Company: (1908) A. C. 352. 

One or two remarks arise out of the general conduct of the 
case. We would humbly submit that talk about the Aristotelian 
categories of causation does not tend to enlightenment in a 
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modern Court of Justice, and may be seriously misleading in a 
country where Aristotle’s language and thought are even more 
exotic than those of the Sanskrit books “of logic in England. 
An Indian pleader with a sense of humour might retort some day 
by vouching Jaliness (galen) on the nature of his client’s in- 
juries. It should not be assumed that everything our ‘learned 
friend Mr. Beven puts ina note is fit to be put in a judgment. 
Still less should it be assumed that, because Mr. Beven -~ 
discusses American cases, they can be cited with profit in 
India. Counsel seems to have made some play with Mr. 
Beven’s account of two contrary decisions, neither:of them 
recent, in Pennsylvania and Massachusetts. We desireto point: 
out that even the full reports of American cases may be confu- 
sing without some knowledge of the divergences between 
‘the law and practice of different States, as well as the 
general differences between American and English practice. 
It is no discredit to Indian Lawyers to say that such know- 
ledge must be rare in India and not always accessible even 
in the High Courts. In Massachusetts, for example, a plaintiff 
complaining of negligence is held-to prove, as part of his own 
case, that he was in the exercise of due care, and the right of 
the Judge to comment on matters of fact is subject to legislative 
or even constitutional restrictions in all or almost all State Juris- 
dictions (cf. POLLOCK on Torts, 8th Edn., 482). We hope the Indian 
High Courts will not encourage these transatlantic excursions; 
but if they must go so far abroad, we think Canadian or 
Australian decisions would be safer to play with.— The Canadian 
Law Times. 
* 

Imperial and International Appeals. —Political Offences 
and the Right of Asylum.—The escape and re-capture of 
Savarkar, the Indian Law student who was arrested in Eng- 
land for seditious conduct in India, has given-tise to some 
discussion in France as to whether the facts do not involve a 
breach:on the part of the French officials of the right of asylum. 
Savarkar was being conveyed for the purposes of his trial to 
India on board the P. & O. Liner Morea, and while the ship was 
lying at her wharf in Marseilles, one of her ports of call, he 
escaped through a port-whole and landed on the quay, He 
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was seized bya French gendarme, and handed back to the 
British officers in whose custody he was being taken to India. 
The ship then proceeded on her voyage with Savarkar on board. 
It is asserted by the French socialistic press that the gendarmerie 
have violated the right of asylum which-enured to Savarkar 
asa political offender. It is true that the practice of States 
negatives any ob/tgat/on to surrender a fugitive political offender ; 
‘but unless there is some domestic recognition of the offender's 
right of asylum in its territory, every Sovereign State has the 
right, free from all legal consequences, to exclude or deport any 
person whose presence might be considered dangerous to its 
safety or tend to prejudice the relations of such State with 
friendly Powers. Apart from the extradition laws, and the 
Aliens Act, 1905, there is some doubt whether a foreign criminal 
can be lawfully seized or expelled from England. In Musgrove 
v. Chung Tang Toy,1 the Judicial Committee of the Privy 
Council gave expression to the view that an alien has no 
right enforceable by action to enter the realm; but this 
has been criticised as a dictum at variance with Common Law 
authority. (See Excy. Laws of Eng, and Edn., Vol. 5, p. 626.) 
Coke’s opinion is that England is a complete asylum to the 
foreigner who has not offended the laws. BALCKSTONE and CHITTY 
(Prer. Crown, p. 49) say that the Crown, at Common Law, has a 
right to order aliens out of the realm, or to keep them out, at 
any tate if they be not merchants having the right to enter the 
realm under the provisions of the Magna Charta (Att. 41). Opposed 
to this, and supporting the opinion of Cogs, are extant opinions 
of the law officers affirming the illegality, at Common Law, 
of seizing or expelling a foreign criminal. (See Zncy. Laws 
of Eng. Ib; ubi sup:). These considerations, it: will be observ- 
ed, have reference tothe domestic side of the question and 
the individual right of the alien under the municipal law; they 
do not affect the abstract doctrine of international law that there 
is an inherent right in all Soverign States to exclude or expel 
strangers. Strictly speaking, there is no rzgk¢ of asylum enur- 
ing to the fugitive from justice under the modern rules of Inter- 
national Law. A State may or may not afford asylum as it ses 
fit. “ The so-called right of asylum is certainly not a right of 
the foreigner to demand that the State, into whose territory he 





I, (1891) A. C. 272, p 
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has entered with the intention of escaping prosecution from 
some other State, should grant protection and asylum. For such 
State need not grant them.” (OPPENHEIM: Jn. Law. Vol. 1, 
(Peace), p. 371). So far as France is concerned, it seems that 
the matter is not complicated by any provisions of municipal 
law enabling an alien to claim protection. The question was 
fully discussed by the Judicial Committee of the Privy Council 
in the case of Jz re Henry Adam in the year 1837, and it was 
there held that by Art. XIII of the Code Cruel (which prevailed 
in the Mauritius previous to its surrender to the British Crown, 
and continued to regulate civil rights there) the domicile of an 
alien in French territory can only be obtained “ par D autortsation 
du Government,” which, according to the law and practice in 
France, is an express and formal authority of the Government, 
and not a mere tacit or permissive acquiescence in respect of his 
residence there. Hence, in the absence of such authority, it was 
competent to the Governor in Council to deport an alien from the 
colony, notwithstanding it appeared that the person so deported 
had for a long period enjoyed the privileges and exercised the 
rights of a person duly domiciled in the island. Official‘authority 
to establish domicile is still required by French law so far as we 
have been able to discover, the amendment of Art. 13C. N. by the 
Law of 1889 not having dispensed with that requirement. (See 
Huc, Comm. du Code Civil, Vol. x., pp. 263, 267, § 267, 270.) 
Hence, it would seem that if the French Government adopts the 
action of the Police as an exercise of international comity, that 
Government would not be answerable, either before a domestic 
tribunal o1 in international law, for the surrender of Savarkar.— 
The Canadian Law Temes. 
BOOK REVIEWS, 

The Succession Certificate Act: By Mr. ALEXANDER 
Kinngy. The Cranenburgh Law-Publishing Press: 3 to 5, Bow 
Street, Calcutta. Price Rs.:—We are sure that this book will 
be useful to the profession. The author gives, in the introduction 
to the book, the proceedings of the Legislative Council which 
led to the passing of the Act. Under each section the cases decided 
thereunder are given with the substance of the decisions, whether 

I. (4837) Moo. P. C. 400, 
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. they wete under theold Act XXVII of 1860 or under the new one. 

The author also adds some useful notes of his own. The anthor 
would have increased the utility of his work still further if he 

had arranged the cases in the order of the wording of the sections 
instead of clubbing them merely according to the reports in’ 
which they appeared. The getup of the book is neat and the 

book itself handy. 





The Indian Student and the Present Discontent: BY GAR- 
FIELD WILLIAMS, M. B. B, S. Hodder Strougton, London.— 
This little brochure presents some of the most important defects 
in the system of Indian education, and the learned writer has 
l given serious attention to the subject and has some useful 
suggestions to make. The Universities in India, and more espe- 
cially thė authorities who have the control of education in this 
country, will do well to consider someof the aspects brought out 
in this book. 





Bankruptcy Law: BY EDWARD MANSON, Barrister--at-Law. 
and Edition. Sweet & Maxwell, Limited, London. Price 7s. 6¢.— 
Mr. Manson’s Bankruptcy Law gives in a short compass and in 
a succinct form the various points of bankruptcy law useful to 
the student and the practitioner. It is a book eminently fitted for 
the student and is a useful guideto the other bigger books 
on the subject. To be useful tothe practitioners, the author has, 
in the present edition, given references to the cases bearing upon 
the principles explained by him. We believe the book will be 
found useful to the student and'to the practitioner. 


Outlines of Medical Furtsprudence and Treatment of Porsoning: 
By Mr. R. C. Ray. The Hare Pharmacy, 38, Amherst Street, 
Calcutta. Rs. 2:—We welcome these outlines as eminently use- 
ful for students of Law and Medicine. The book will also 
serve as an excellent analysis of the science of Medical Juris- 
prudence for lawyers practising in the Criminal Courts. The 
analysis of matter leaves nothing to be desired, and considering 
the low price fixed on the book, we are sure that it will be 
within the reach of all students and practitioners alike. 
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Rouses Practical Man : 18th Edn.: By E.A. Swan. Pub- 
lished by Sweet & Maxwell, Ltd., London. Price ros. 6d. 


We welcome this neat volume which is the eighteenth edition — 
of Rouse’s Practical Man. The prior edition has been consider- 
‘ably revised and added to. The book is sure to serve as a useful 
book of reference to all business men—to whatever profession 
they may belong. A major portion of the book (Part I consist- 
ing of about 314 pages) is devoted to matters having special 
interest for lawyers such as conveyancing forms, stamps, etc. 
There are many useful observations given for drawing up wills, 
etc. Rules of the English Law of Property are also given. The 
book will prove specially useful to lawyers. 
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MARRIAGE EXPENSES IN A JOINT HINDU FAMILY. 


There is now a conflict of views in the Madras High Court 
on the question whether the marriage of a junior member of a 
joint family is a legitimate family purpose for which the father 
or managing member can lawfully alienate family properties and 
bind other members by the transaction. In an early case, 
Ponnappa Pillat ~. Pappuvayyangar?, the late Mr. Justice 
Mufhusami Iyer did not recognise the marriage of a junior 
member as one of the purposes for which the father can make 
a valid alienation, as he mentioned only Upanayanams in the 
case of boys and marriages in the case of girls, “and such 
ceremonies as, if unperformed, would entail a forfeiture of 
caste ot status.” In a later case, Govtndaragulu Narasimham 
v. Devarabotla Venkata Narasayya,? their Lordships the Chief . 
Fustice and Mr. Justice Moore held, following the earlier case 
“that there is no moralor religious obligation on a father to 
bring about the marriage of his son,” and that a sale of family 
property to defray such marriage expenses would not bind the 
shares of the other sons. But in the recent case of Kameswara 
Sastry v. Veeracharlu?. His Lordship Mr. Justice Kreshnaswamt 
Atyar has, in a lengthy judgment in which Abdur Rakim J. 
concurs, discussed the question in its bearings on the original 
texts, and, disagreeing with the earlier view, has held that a 
mortgage by the father to borrow money for such a purpose is a 
valid transaction, the expense being for a legitimate family pur- 
pose. His Lordship has held that marriage is an obligatory 
Samskara on every Hindu, generally, though its omission may 
entail forfeiture of caste. We propose to examine the nature of 
a Samskara and make a few remarks on the grounds of the recent 
decision. : 
"ox. (3889) I. L. R. 4 M. 1 at p. 17. 2. (1903) LLR. 27 M, 206. 

3- (1910) 20 M, L. J., pe 885, 
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A Samskara in the Hindu Sastras is, literally, any act 
which fits some particular thing for a definite purpose. Thus 
the pounding of grain to remove the husk, the sprinkling of the 
same with water, the preparation of the sacrificial post, and other 
rites in sacrifices, are known as Samskaras, as without doing such 
acts, the things in question are not fitted for the purposes in 
view. These Samskaras may have a visible purpose or an 
invisible purpose. The pounding of the grain isan example of 
‘the former; sprinkling with water, of the latter. In the case of 
the twice-born house-holder, the Adana or preparation of the 
perpetual fire is a Samskara of that fire. Unless so prepared, it 
is mere lay or lowkzka fire and is useless for sacred purposes. It 
is also a general Samskara, fitting up the fire for all sacred 
purposes, instead of for a particular sacrifice or rite. As applied 
` to living beings, Samskaras also imply certain acts done to the 
individual to fit him or his body for certain particular or general 
purposes, Thus ‘shaving’ or ‘bathing in oil’ is sometimes 
prescribed as an initiatory Samskara for various rites like the 
Upanayan, etc. But the principal Samskaras for a dwija, detail- 
ed in Grihya works, are those which fit the body or the soul of 
the individual for the successive acts of his life; they are usually 
to be: performed only once ina life, and are, therefore, of the - 
nature of general Samaskavas. There are as many as forty of 
these, commencing with Gaerbhddhdna, or the religious 
ceremony of consummation of marriage, and terminating with 
Smasana or the last rite, z. e., cremation after death. The 
‘first is a Samskara of the womb and indirectly of the 
future child. The last is a Samskara also of the individual, 
since proper disposal of the body is essential to free the 
soul altogether from its former attachments. I! should be 
noted that the Samskaras from Garbddhana to Upanayana have 
to be performed for each individual by his father, though where 
the father dies after Garbhddhdna, the others must be performed 
bv some other relative. The essential difference between the 
Samaskaras ending with Upanayana, and those coming after, like 
marriage, establishment of the fire,.etc., is that the first ones are 
dove for the child by the others, while the later Saruskaras 
previous to the last, z. e, cremation. have to be done by the 
individual for himself. There is another difference between 
the two sets of Samskaras, not so important as the above, 
namely, that the first set prepares the individual for the second 
set which has no place or efficacy until the first set is performed. 
Asa matter of practice among Brahmans, after the Gzrbkádháng 
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-and .Pumsavana, which latter is done in the 6th or 8th 
month of pregnancy, the later Samskaras are postponed and 
performed with the Upanayana, the most important of the series 
From a Hindu point of view, there is no-difference in the 
obligatory character ofthe various Semskaras, as tully set out in 
the judgment under consideration. It is also clear that, to 
establish the status of a twice-born, Upanayana is sufficient, aud 
marriage and the later Samskaras are unnecessary to secure this 
end. It does not follow from this that marriage is optional or 
unnecessary for all. It is, no doubt, an alternative course : one of 
the other alternatives being the adoption of the stage of Sanyasin 
directly.. No Hindu can be compelled to marry, even by the 
head of his family or caste. But the Sastras declare that one 
should not be an Andsramzz, t. e unattached to a recognised 
Asrama, `The courses open to one who is a Brahmacharin are 
therefore : (1) to continue as Brakmacharin for life when he is 
called a Nurshiika Brahmacharin; (2) to marry and become a 
house-holder ; (3).to directly enter the third or the fourth stage. 


The Mimdmsa distinguishes between two kinds of Vikalpa 
or option. One is an outright option; one is free to 
choose’. either course. The only determining factor is his 
‘will.’ This is usually denoted) by Vrthd Yavavad Vikaipa, 
the option between rice and barley. The other is what 
may be called a ‘ conditional option’ and is usually styled 
Vyavasthita Vikalpa. & grammatical instance will show the na- 
ture of this Vizalfa clearly. ‘The Sanskrit word Acharya has 
two feminine forms—Acharyan and Acharya. Though there 
ate two optional forms, the former alone can be used to denote 
the wife of an Acharya or preceptor ; the latter is used when a 
lady who is herselfa preceptor has tobe demoted. Here the 
option is called a Vyavasthtta Vikalpa. The distinction be- 
tween the two kinds of options may be thus stated: when, with 
the saine end in view, two different courses are prescribed, and 
they are independent, that amounts to a free option; when; on 
the other hand, two courses are - prescribed, but there is a differ- 
ence either in the ends to be achieved or in the qualifications of 
the individual who is expected to follow either of them, or insome 
point other than the mere volition of a person, we have an option 
of the latter kind, a candzévonal option. Thusin Mimamsa XII, 4, 
- 7, referred to in the judgment, two fires are prescribed for a paiti- 
cular ceremony; one, the permanent. âre produced by friction; the 
other, the fire. brought from the.top of a burning tree, The latter ig ` 
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especially prescribed for the individual who aspires after high 
Brahmanic excellence, and it is decided therein that both fires 
should not be used, but one of them only, according to the parti- 
cular end desired. In the present case, the learned Judge is of | 
opinion that the option as to the stages of life open to a Brahma- 
charin is of the Vyavasthita Vikalpa kind, With great respect 

we would venture to differ from his Lordship on this point. Itis 
said that, to be a Natshitka Bramacharin, conquest of the pas- 
sions and freedom from worldly attachment is a condition prece- 
dent. But neither the Fábála Sruti which mentions the optional 
stages nor the text of Vayjnazalkya (1, 49)lays down any such 
conditions. Of course, where a person chooses the stages other than 
that of a house-holder, he may be supposed to ascertain his innate 
tendencies,and select accordingly. But such a condition cannot be 
antecedent, as no one could determine for himself whether he is 
quite free from.attachment, at that early age. The proposed condi- 
tion leading neither to a different end, nor to a distinction in the 
antecedent qualification, cannot, we think, make the option one 
of the restrictive or conditional kind. And there is the distinct 
authority of the author of the Mitakshara himself for the view 
that the option as tothe various stages after Brahmacharya 
is really of the Aschchtka kind. In the commentary on Verses 56 
and 57, Prayaschetfa chapter, of the Yaynavalkya Smriti, Vijna- . 
neswata says: “It is also open toa person to pass from the stage 
of a house-holder directly to the fourth stage, of Sanyasin( Grehkad 
vã). By this the author (Yajnavalkya) indicates that the Samu- 
chayapaksha (the theory that the stages must be taken in conse- 
cutive order) is optional, so says the Fabdla Srute.” After quot- 
ing that Sruti wherein occurs the rule “or one may become a 
Sanyasin directly fromthe Brahmacharya stage,” the author 
states that ‘‘Gautama denies the propriety .of stages other than 
that of the house-holder.” Then he gives his own opinion as fol- 
lows: “ These views of Samuchchaya, Vekalp~a and Badha being 
all based on (authentic) Sruti texts, there is a free option as to the 
various courses (chchaya Vtkalpah) and criticises, in rather 
strong language, the views of some persons who consider the 
- option as Vyavasthita. The latter view, hesays, “should be dis- 
regarded, as being the result of ignorance of Vedic study” (p. 309, 
Sanskrit Bombay edition). At another place, in the commentary 
bn Verse 45 of the same chapter, the author indicateshis opinion 
that the order as.to the later stages need not necessarily be conse- 
cutive. The original is: “One should enter the stage of a forest 
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dweller, leaving his wife in charge of his son or accompanied 
by her.” Vijnaneswara says: “ This is said, adopting the 
Samuchchaya view; but -there is also the view that one may 
enter on forest-life without-becoming a house-holder, under the 
text ‘ without loss of Brahmacharya (chastity), one may take up 
any (stage) that he likes.’ ” Tbus it is clear that Vijnaneswara 
favoured the view of free option as to the various Asrames 
and did not consider it compulsory on any one to take 
them up in consecutive order. The various views as to 
the orders are also fully explained in the judgment of Mr. 
Justice Chandavarkar in Sundaratai v. Shio Narayan? ; but 
his Lordship too, is, we think, inaccurate in stating that the 
Mitakshara follows Yajnavalkya and Manu in adopt- 
ing the Samuchchayapaksha. As we have seeu, the sage 
Yajnavalkya himself countenanced the Vrkalpa or free—option 
view. We thus see that nothing is needed asa condition for the 
adoption of any one of the three future courses prescribed for a 
twice-born Brakmacharin, except his free volition or inclination. 
based, it may be, on an examination of his own nature and tend- 
encies. We inust therefore admit that marriage, as a Samskara for 
atwice-born Hindu, has éwe characteristics not possessed by Upana- 
jana and other earlier Samskaras {1) that every individual has to 
do it for himself and cannag have it done by others; (2) that it is so 
far optional ; that an individual,by his mere choice, need not 
pass through it, but may follow any of the other alternative 
courses mentioned before, without question by society or compul- 
sion by law. The obligation to marry is certainly not legal; it 
is in fact less compulsory than in the case of one married and los- 
ing one’s wife,who isin the eye of the Sastra, without Asrama till 
he takes a second wife. If Hindu law and society can tolerate a 
widower, it can certainly allow one not tomarry, if one chooses to 
continue as a Brahmacharin till death, or professes to become a 
hermit or Sayasin directly. As delay in entering the married 
state is expiable by penance, so are lapses from strict Brahma- 
charya expiable also. It is, therefore, this optional character of the 
marriage Samskara that justities the proposition that if there is no 
patrimony, the marriage of a poor unmarried brother is not com- 
pulsory ou the others, If marriage were in all respects like Ọpa- 
nayang, it is difficult to see why there should not be the same 
compulsoriness; ifit is only a Vyaszasthita Vekalpa, such a 
marriage should not be neglected unléss the other brothers are 
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assured ofthe unmarried brothers absence of attachment 
—a condition which can never be presumed. On the other 
hand, marriage being optional, and poverty being sufficient 
excuse for inability to enter that state, the other brothers 
not burdened with a patrimony incur no sin and violate no legal 
duty in neglecting to get him married. 


We have now to consider how the existence of the two charac- 
teristics, explained above,in the case of matriage asa Samskara 
affects the question whether the father or managing member is 
justified in incurring a debt for the performance of such a cere- 
mony by alienating family property. The first of these charac- 
teristics shows that the manager will incur no sin personally if he 
omits to get the junior member married. There is no religious duty 
cast on him to perform any ceremony for the junior member beyond 
Upanayana. His religious responsibility is not greater than when 
the younger member omits to perform his Sasdhyas, or neglects 
the obsequies of his wif, if she should die, or fails to perform pum- 
Savana {or his pregnant wife at the proper time. Is there then a 
moral or legal obligation on the managing member to supply funds 
for such a purpose as marriage or to get the marriage performed 
when the other member is a minor? The answer has to be 
obtained from a correct interpretation of the Mrtakshara text 
containing the words “ Avasyam kartavyeshu pitri sradhadtshu.” 
The full text, when translated, runs as follows: ‘ While the 
sons and grandsonsare minors, and incapable of giving theif 
consent to a gift and the like; or while the brothers are so and 
continue unseparated; even one person, who is capable, may con- 
clude a gift, hypothecation, or sale of immoveable property, if a 
calamity affecting the whole family require it, or the support of 
the family render it necessary, or zxdisfensable duties, such as the 
obsequies of the father or the itke, make it unavoidable.” The por- 
tion in italicsis Colebrooke’s translation of the Sanskrit words 
quoted above “Avasyam, etc.” It has to be seen that this sentence 
which is Placitum 29 in Mitakshara I (Stokes, 376) is stated 
to be the author’s explanation of the text (of Brihaspati) in 
Placitum 28, which says : ‘‘ Even a single individual may con- 
clude a donation, mortgage or sale of immoveable property, dur- 
ing a season of distress, for the sake of the family, and esfectally .- 
Jor pious purposes.” This text is itself stated to be an exception 
to the rule in Pl. 27, wherein it is stated on the authority of two 
texts (of Vyasa), thatthe father hds independent power over 
moveables only for certain indispensable purposes, but is subject 
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to the control of the sons in regard to immoveables. ‘The result 
of the general rule in Pl. 27, and the exception in Pl. 28, as inter- 
preted in Pl. 29, is that the power over immoveables also is recog- 
nised by the Mztakshara for the purposes mentioned in that placi- 
tum, which are practically the same as the purposes described in 
P). 27. as justifying the alienation of moveables, where the words 
used are “ pür dvasyakéshu dharma krityeshu, etc,” translated 
by “ for indispensable acts of duty and for purposes prescribed 
by text of law as gifts through affection, support of family, re- 
lief from distress, and so forth.” In other words, Vijnaneswara 
extended the power over immoveables on the analogy of the 
power. over moveables: ‘The rous purposes’ in Pl. 28 
“dharmarthé” are restricted by him to certain specified purposes 
in both cases, at P1.27 and at Pl. 29. Though Pl. 27 mentions 
only the father, Pl. 28 says simply “even one” and the commen- 
tator applies the whole exception to the case of the father as 
well as the brother, managing the family. ‘Therefore, the first 
point to notice isthat the limits of that power of alienation in 
question in no way depend on the peculiar position of the father 
or the pious duty of the son towards his debts. 


The whole question, as mentioned already, depends upon 
whether the words ‘or zhe like in Pl. 29 can be legitimately ex- 
tended to the marriage of a junior member. It must be borne in 
mind that in the preliminary discussion in the Mrtakshara on the 
‘nature of ownership, a discussion into which every commentator 
has entered with considerable zeal, the opponents to the birth- 
right theory ask, at Pl. 18: ‘If property were vested by birth in 
the sons, the estate would be common. How then is the father 
competent to maintain the sacrificial fire and perform other 
religious duties which are accomplished by the use of wealth? 
To this Vijnaneswara replies in Pl. <6: “As for the alleg- 
ed disqualification for religious duties which are prescribed 
by the Veda and which require for their accomplishment 
the use of wealth, sufficient power for such purposes is in- 
ferred from the cogency of the precepts (which enjoin their 
performance).” The meaning and the Adztakshara is that, in spite 
of the right-by-birth theory, express texts create exceptions 
to it, when they enjoin on the father (and other members) parti- 
cular religious duties for whose performance wealth is required. 
As the author of Veramstrodaya neatly retorts (I, 23, p. 13, 
Sarkar’s translation): ‘‘ If the right of sonsis only on the death of 
the father, the sons, having no property, would be incompetent 


498 THE MADRAS LAW JOURNAL. [voL. XK. 


to perform the ceremonies enjoined on themselves and would 
thus violate the Sruti, of general application, that ‘one who is 
black-haired and to whom a son is born shall establish the 
sacred fires? Thus, in either view, express texts must be recog- 
nised as exceptions.” l 


It is this idea of implied exceptions by texts that is expand- 
ed in Placitum 29 of the Mitakshara. Three general classes are 
mentioned as justifying alienation, namely, calamity, family 
benefit and indispensable duty, or, duties that must be neces- 
sarily done (Avasyam kartavya). These are independent genera. 
In the last genus of necessary duties, we have one species men- ` 
tioned, #.¢., father’s obsequies. The question is whether the wide 
expression “or the like” (Adi) as translated by Colebrooke, or, 
u and others” as would certainly be the better translation as 
pointed out in the judgment, should not be limited to duties of 
the same class asthe one specified. The doctrine of éyusdem 
generis is certainly applicable to cases of this kind, unless no 
genus can be discovered from the particulars, or the particulars 
mentioned have exhausted the genus.} Here the genus is men- 
tioned (Avasyam kartavya), and therefore ‘the others’ must be 
ejusdem generis with it. It is this point that weighed with Sir 
Muthusami Iyer J. when he said in Ponnappa v. Pappuvay- 
yan gar? “the phrase ‘the like’ in para 29,both by Hindu Law and 
the ruleof construction, refers to * * such ceremonies as, if unper- 
formed, would entail a forfeiture of caste or status.” The words 
‘necessary duties’ describe the genus. ‘Necessary, which we have 
seen is a more correct translation than ‘txdzspensable' in the con- 
text, does not mean entailing a -forfeiture of caste when unper- 
formed. If ‘necessary’ means obligatory on the manager, it may 
include Upanayanams and marriage of girls, but not the marriage 
of the junior members. It would also fail to include purposes like 
the akana or establishment of the sacred fire, etc., by the junior 
members, the very purposes to which the objection in Pl. 18, the 
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answer in Pl. 26, and the retort in Viramsfrodaya I, 23, refer. 
We think the phrase ‘necessary duties’ includes all religious duties 
performable by each member under Vedic injunction, though their 
non-performance does not entail forfeiture of caste and though 
they are not obligatory in the sense that no other course is freely 
open to him. Thus marriage is a religious duty performable by — 
each member, when he does.not elect, of his own free choice, to 

remain a celibate (sar'shézka) or adopt one of the later Asramas. 


Such a ceremony, then, is necessarily enjoined on him, and 
though others are not interested in it directly, it is analogous to 
a purpose conferring common benefit. Tke father's obsequtes are 
mentioned as an illustration of this class. In a family of a father 
and sons, the sons are nót interested in the ceremony performed 
by their father for 22s father; they themselves are not bound to 
do it as long as the father is alive. Still, being a ceremony enjoined 
on the father by Vedic injuuction, the expenses bind the sons, 
though they do not consent to it or aretoo young to be consulted. 
Similarly, where the family consists of joint brothers, any pur- 
pose of a member which amounts to a duty enjoined on him, is a 
legitimate family purpose asit will come uuder the class of ‘neces- 
sary duties.’ In fact, the obligation on the manager to contribute 

-to such expenses arises from the fact that he controls the common 
funds and that the purpose is one enjoined by the Sastra on the 
other member. Where the other member has to be married, and 
being grown up, is willing to be married, the managing member 
has positive intimation of the fact that he does not elect any of 
the other optional courses open to him, Even when the member 
to be married isa minor, since marriage of such a minor is the 
general practice of the community, the manager hasto presume 
that marriage is the course which the junior will adopt, and 
bring it about by the expenditure of common funds. Where the 
money has to be raised by mortgage or sale, the text of the 
Mitakshara, in Pl 29, justifies his act, and the other members, 
whether minors or non-consenting parties, are perforce bound by 
it. Of course the actual amount spent and the scale or standard 
adopted must be suitable to the rank and circumstances of the 
family. If ‘necessary duties’ are only those that, when unper- 
formed; entail forfeiture of caste, it will be difficult to justify 
the expenditure, common in Hindu households, for purposes 
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like the birthday of younger children, the Akskarabhyasam , 
the consummation of marriage by a male member, etc., which 
are universally held to be justifiable purposes, though they are 
not covered by actual decisions. i 


Moreover, the marriage of a girl being a necessary Sam- 
skara for her, in the place of Upanayana, Justice Muthusami 
Iyer, has rightly included it among the ‘indispensable duties’ 
in his remarks in Ponnappa v. Pappuvayyangar.! It follows 
that the decision of their Lordships Davies and Bhashyam 
Iyengar Jj.in Sundari Ammal v. Subramania Iyer? is not 
good law. The father incurs sin in not getting his daughter 
married in time, and the obligation on him to have the marriage 
done cannot be less than the obligation of a married brother 
without patrimony to get his poor younger brother married» 
Even supposing that a father without ancestral property is 
under no legal obligation, one with such property, and after his 
death, his son, are certainly bound to provide for.the marriage of 
the girls in the family. The right of sisters to a share in the 
ancestral property as laid down in Vaynavalkya (II, 124) and 
the Muitakshara (I, vii, 5--14) specially discountenances the 
view which, however, the Courts have now adopted, that the 4th 
share is only symbolic of a marriage provision (Placita I0, 11), 
Though daughters have no legal right to a share as long as the 
father lives, their right to maintenance is undisputed, and 
their right to have the marriage performed by the father 
must also exist. The Mitakshara says that brothers must 
give a share to the sisters, as “they who refuse it shall be 
degraded.” It is difficult to conceive how a father can escape 
liability for the performance of his daughter’s marriage, on any 
scale that his means will allow. Again, the expenses for the 
nuptials of a sister which are held to be justifiable are held so 
really because they are ‘necessary duties’ in the sense of duties 
enjoined at least by long custom, than because they are part of 
the marriage Samskara, though that isthe theory. It is in 
accordance with these principles that the Calcutta High Court 
has recently held in Charaman Sahuv. Gopi Sahu? that the widow 
jn possession of her husband’s estate may validly give a reason- 


I. (1891) I. L. R. 4,M. 1. 2. (1902) I. L. R. 26 M. 505. 
I. (1903) I L. R. 37 C1. 


4 


PART XXIL] THE MADRAS LAW JOURNAL. 501 


able portion of the estate asa marriage portion, and the test of 
reasonableness is based on this very right toa share laid down 
in the Mztakshara texts (I, vii, 5-14) referred to above, and they 
have, in accordance with Hindu notions, held that the gift may 
be made, after the marriage, at the time of the Gowna or Dwtraga- 
mana ceremony, as it is called in Bengal, corresponding to the 
nuptials or consummation of marriage in these parts. No doubt 
itis the widow that is the giver in this case, but there is no 
_ justification for the distinction made in Sundart Ammal v. 
Subramania Tyer,? that the duty to pay for marriage expenses 
attaches only to one succeeding by survivorship or inheritance. 
We must take it that in the Calcutta case, the widow is only 
catrying out a duty which would have been obligatory on 
the sons, if there were any, in the sense of its being a duty 
sanctioned by custom and justifiable under the express text 
of the Mztakshara. The decision in Kamakshi Ammal v, 
Chakrapant Chettiar,? as explained in the Calcutta case, only 
holds that a gift of a considerable portion of property by a 
managing member is invalid. Ramasamt Ayyar v. Vengi- 
dusamt Ayyar* is authority for the position that not only 
the actual marriage expenses but gifts of land by way 
of bh00-danam, can be supported as valid under the Mttakshara 
texts I, vii, 5-14. They would also, therefore, be legitimate 
family purposes, being in the discharge of enjoined duties 
_which is all that the phrase ‘ Avasyam kartavyeshu? can mean, 
Of course the precise point in Sundari Ammal’s case? is not 
touched by these decisions, but if a father has a right to 
spend money for the marriage of his daughter or even gift lands in 
connection with the marriage without the consent of junior 
members* it would be strange if he has not the duty to get 
such marriage performed when he has wealth sufficient for the 
purpose. The Hindu Law is seldom concerned with any rights 
which are not, in some aspect, duties. And we can conceive of 
no harm or difficulty in holding that the marriage of a 
daughter is an enforceable obligation on the father, under Hindu 
Law. But whatever may be the sound view with regard to the 
duties of a father in the marriage of his daughters, we have no 


Ts (1902) J. L. R. 26 M. 505. 2. (1907) I. L. R. 30 M. 452. 

Ns (1898) I. L. R. 22 M. 113. 
4. Kudutamma v. avasimha Charulu : (1907) 17 M.L.J. 528. See also 
LL.B. 18 A. 474; 537- 
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doubt, if we may say so with respect, that the learned Judge, in 
the judgment under discussion, has rightly disagreed with the 
view in Govindarajulu v. Devarabotla and held, contra, that 
the marriage of a male member is a legitimate family purpose, 
and that an alienation for that purpose by the father is perfectl¥ 
valid. As Justice Chandavarkar has remarked in Sundara 
Bat v. Shivanarayana® the proposition laid down in the former 
Madras case, that the marriage of a co-parcener is not a family 
purpose, is a startling one, and we are glad that the recent judg- 
ment has taken a view as to the rights of the manager which 
will meet with the full concurrence of the Hindu community in 
general, and the profession in particular. 


T. RAJAGOPALACHARIAR, M. Ay, B-L. 





SUMMARY OF ENGLISH CASES. 
Galbraith v. Grimshaw. [r910] A. C. 508. 


Attachment order of Scotch Courton property in England— 
Subsequent order in bankruptcy tn Scotland—Effect of. 


‘On a decree obtained in Scotland an order of attachment on 
the goods in England of the judgment-debtor was served on a 
person holding the goods on behalf of the judgment-debtor. Sub- 
sequently an order in bankruptcy was made in Scotland decla- 
ring the judgment-debtor a bankrupt and vesting his assets in 
his trustee in bankruptcy. 

Held—According to the Scotch law of PEA the 
attachment being prior in date prevailed against the subsequent 
order in bankruptcy. l 


Gordon-Cumming v. Holdsworth, 
[r910] A. C. 537. 

Sale of estate named as per plan—Inaccurate particulars— 
Concluded contracst—Plan alone the guide. 

Although a conveyance of a certain estate by naming or de- 
scribing it in a particular way would be a valid conveyance of all _ 
lands that-were usually comprised under such a name or descrip- i i 
tion, yet, if the parties had concluded a contract of sale of a 


I. (1903) 4%, R. 27-M. 206. 2. (1907) L L. R. 32 B. 81 at p. 95. 
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certain estate which bears a certain name, as fer plan annexed, 
no more extent than what would be comprised within the bound- 
aries given in the plan can pass to the purchaser. In such 
cases the plan alone is the material to guide ; if there be any mis- 
representations as to the extent, etc., in the particulars given of 
what is contained within the boundaries given in the plan, that 
may be aground for rescinding the contract, or for entitling the 


plaintiff to an allowance, but where the action is not for rescinding 


the contract, but for recovering more extent of land than what 
would be covered within the boundaries given in the plan, on 
the ground that that also passes by the sale owing to the ex- 
tent, etc., given in the particulars, the plaintiff cannot recover.the 
same as the contract was as per plan. 


Per Curiam.—It is not enough for the parties to agree in 
saying, that there was a concluded contract if there was none, 
and then to` ask a judicial decision as to what the contract in 
fact was. ‘That would be the same thing as asking the Court to 
make the bargain; whereas its sole function is to interpret it. 


The meaning of a descriptive name in a particular coutract 
cannot be determined by a fixed rule of law, without regard to 


‘the facts of the case. 





Reid-Newfoundland Co. v. Anglo-American 
Telegraph Co. [roro] A. C. 560. 
_ Contr act—Constriction—Exclusive right of entry for pro- 
mise for certain purposes—No i prohibition Jor promtsor doing 
something in his own lands. 


A Railway Company entered into a contract with a Tele- 
graph Company by which the latter were allowed “ the exclusive 
right to enter upon the lands of the. Railway Company and to 
build, etect, maintain and operate upon and along the Railway as 
many telegraph lines as may be necessary for their own purposes 
and a special wire for the purposes of the Railway Company, their 
servants and agents, etc.” 

The Railway Company, after this contract, extended its lines 
for which they claimed that the Telegraph Company must fur- 
nish a special wire as per contract. This claim was negatived 
by the Privy Council in.a previous litigation on the ground that 


4 “HE MADRAS LAW JOURNAL. ' [voL. XX. 


the duty to supply a special wire had reference only to the state 
of the Railway as it existed at the date of contract. Then the 
Railway Company itself put in a special wire for their own use 
for the old as well as the new portions ot the Railway. . 

Held—That the Telegraph Company had no right under the 
contract to prevent the ‘Railway Company from erecting the 
special line. 

Per Curtam.—T he ‘ exclusive right’ of the Telegraph Com- 
pany was not an exclusive right of entry, for the Railway Com- 
pany was in possession already for its own purposes; the exclu- 
sive right was to enter for the purpose of erecting, maintaining 
etc., telegraph lines for the business of the Telegraph Company. 
This does not exclude the right of the Railway Company to erect 
and work telegraph lines on its own property for the purposes of 
its Railway business. 





Laughton v. Port Erin Commissioners. 
[r9r0] A. C. 565. 

Contract to sell land to a public body—‘ Indirect’ interest of 
one member of the public body—No rescesston of contract by the pub- 
lic body—Plaintiff’s complaint about delay in completion—Spect- 
fc performance. 

(1) A section of the Local Government Act prohibited any 
member of a local body who was ‘concerned’ in any matter from 
taking any -part in debates or resolutions concerning that 
matter. The father of one of the Commissioners was the 
owner of a piece of land. A land adjoining this was resolved by 
all the Commissioners to be bought from the plaintiff for a cer- 
tain price as a pleasure or recreation ground for the public of the 
place and a contract was concluded. 

(2) The Commissioners delaying the completion of the sale 
on account of their unwillingness, the plaintiff wrote to them 
two letters, the second being a year after the first ; the first to the 
effect that if the contract was not completed by the time agreed on 
he would not consider himself bound by the agreement but that 
he would dispose of the land as he thought fit ; the second letter 
tothe effect that he was sorry that by the most vexatious delay 
of the. Commissioners he had lost interest on the sale’ amount 
and that-he would not: consent to extend the time agreed for 
- cotrpletion. ee BT we , 
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In a suit for specific performance :—/e/d (1) that the argu- 
ment founded on the so-called ‘concern ” of one of the Commis- 
sioners was far-fetched ; (2) that by the two letters the plaintiff» 
far from indicating an intention to determine or avoid the con- 
tract, showed that he insisted on its strict performance, and (3) 
that the plaintiff was entitled to specific performance under the 
circumstances, there being also no determination of the con- 
tract by the defendants. 


Per Curiam—The interest which the Commissioner, the 
eldest son, had in the properties of his father who was advanced 
in years and likely to die soon and the likelihood of the father’s 
adjoining land rising in value if the proposed land was purchased 
and laid out as a pleasure ground would not create even an 
“indirect” ‘ concern ’ within-the meaning of the section.. 





Natal Bank, Ltd. v. Rood. [1910] A. C. 570. 
Conveyancing Law—Settled construction of words—Rule to be 
adopted. 


When a construction in conveyancing law has become. 
locally settled, then it is of especial importance that ideas 
foreign to and subversive of the adopted interpretation should be 
avoided. 


Obiter —If in a locality it. had become the settled rule 
that a certain word such as ‘ disponee ’ must be used in order to 
create a valid donatio mortis causa, that rule must be adhered to 
although it might be a very technical view. This was the 
unanimous view of the House of Lords in a previous case as to 
the binding nature of such locally accepted practice. 





J. C. Thompson v. Equity Fire Insurance Coy. 
[r910] A. C. 592. 

Fire Insurance Policy—Exemption from liability while 
gasoline ts stored or kept” in the building tnsured—' Stored or 
kept ’—Meantng of. 

A Policy of Fire Insurance contained an exemption from 
liability if the fire occurred in the building while gasoline is stored 
or kept in the building insured. A small stove containing gaso- 
line was being used for cooking on certain occasions. On the 


506 . THE MADRAS LAW JOURNAL. [VoL. xx" 


Occasion in question the stove contained one pint of gasoline and 
was kept in a portion of the building without proper precautions 
when it caught fire which extended to othen parts of the 
building. 

Held—That the exemption clause will not relieve the 
Insurance Company from liability as the gasoline cannot, in the 
ordinary meaning of the words, be said to be ‘stored or kept.’ 
The words ‘ stored or kept ’ are common English words with no 
very precise or exact signification. They bave a somewhat 
kindred meaning and cover very much the same ground. ‘The 
expression seems to point to the presence of a quantity not in- 
considerable or at any rate not trifling in amount, and to import 
a notion of warehousing or depositing for safe custody or keep- 
ing in stock for trading purposes. If the words ‘ stored or 
kept’ are notto be given this meaning at all, the exemption clause 
could easily have said merely ‘ while gasoline is in the building? 
The small quantity which was in the building for consumption 
cannot be said fo have been ‘ stored or kept ’ in the building. 





Montreal Light, Heat & Power Co. v. H. B. Sedgwick. 
[1910] A. C. 598. 

Marine Insurance—Insurance against total loss by total loss of 
vessel—Total loss of articles by practically total loss of vessel— 
Liability. ` 

Several barrels of cement were insured against ‘ totai loss’ 
by ‘total loss’ of a barge in which they were conveyed. The 
barge became almost a wreck aud all the barrels of cement 
becoming wet the cement became stones and thus the cargo be- 
came a ‘total loss? In an action for recovery of the amount in- 
sured for, the owners of the barge pleaded that the liability was 
only in the event of the loss occurring by the total loss of the , 
barge. : 
Held—That the event, ze., total loss of cement, contemplated 
had happened; the question whether the barge wasa total loss or 
whether it was almost-a wreck and whether under the circums- 
tances a prudent owner would spend money to save it or not was 
beside the issue, as that was not the consideration with which 
the parties could be said to have entered into the contract. 
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Brown v. Dean. [1910] A. C. 373, 
New Trial—Furisdiction to grant—Principles governing. 
When a litigant has obtained a judgment in a Court of 
Justice, whether it be a County Court or one of the High 
Courts, he is by law entitled not to be deprived of that judgment 
without any solid grounds, and where the ground is the alleged 
discovery of new evidence, it must at least be such asis presu- 
mably to be believed, and if believed would be conclusive. Where 
a Judge has disregarded those principles and has granted a new 
trial on affidavits which show at the outside that there will be 
oath against oath on a new triai—and that is clearly not enough 
—which show nothing in the nature of surprise, fraud or con- 
spiracy and which also state nothing to show that the informa- 
tion alleged could not with reasonable diligence have been obtain- 
edin the first trial, the fact that the Judge came to the former 
conclusion of fact with hesitation and that the matter was 
- serious for the defendant in consequence of his position are not 
sufficient grounds for granting a pew trial. The words that the 
Judgeis entitled to grant a new trial “if he shall think just” 
do not give him an arbitrary discretion but only a judicial one. 





Bellecby v. Heyworth. [1910] A. C. 377. 
Statute—Preamble—Pur pose of. 


Per Lord Loreburn L. C.—I look at the preamble of the 
Act not for the purpose of controlling the wording of the section 
but to explain the purpose of the Act. 





Butterley Co., Ltd. v. New Hucknall Colliery 
Co., Ltd. [r910] A. C. 381. 

Mines— Upper and lower strata of coals—Workeng both by 
different people— Subsidence of upper strata—Right of support— 
. Contract—Necessary implication. 

One owner of two strata cf coals, one above the other 
first let the working of the lower one to A and then of the upper 
one to B. While both strata of coals were being worked simul- 
taneously the upper one subsided and in an action by B for an in- 
junction to restrain the working of the lower one in such a 
manuer as to cause subsidence: Held that the suit must be dis- 
missed for—(1) when the contract of lease of the upper strata was 
‘made both parties knew that both strata would be simultaneously 
worked and worked uuder a system known as ¢he long wall system 
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which according to experience and approved methods of working’ 
was the.best. known a (2) the contract . provided fordamages in 
case of subsidence, and (3) -a necessary implication arose under 
the circumstances of the contract and the plaintiff submitted 
‘himself to such a contingency arising from the working of the 
‘lower stratum. 


gre 


Per Lord Macnaghten, —In order to displace the common 
law right of support there must either be an’ express permission 
or clear implication. It would ‘be difficult to imagine a case in 
which permission to withdraw support could be more clearly 
‘implied than it is in the present case, 


Obiter, —A private act of Parliament is really 1 no more than 
an 1 apreement between the parties to it, sanctioned by the legis- 
lature, aid. in order to construe that agreement, we may look at 
the eee circumstances at the date of it, 





Tied we . 
ode Lord EEN v. Wotney, Somme: Reid 
Sh’. and Co. Ltd. [r9r0] A. C. 394. 

A ct ~ Imperfections ~ Construction — Unexpired term — 
Meaning of. 

Where’ an Act, whick is imperfect i in its language and does 
not provide for all contingencies, is capable of prod ucing obvious 
‘hardship and unreasonable results, whether the construction of 
the plaintiff or defendant be adopted, it isthe duty of the Court 
to interpret the language as itis and give legal effect to legal 
janguage. ‘‘ Unexpired term ” of a lease means the time during 
which, a lease in possession will run but not the time for which 
leases in reversion may be given. 





=i tu Grant. v, Owners of S. S. “Egyptian.” 
[r9r0] A. C. 400. 

. : Meglegence—Damage—Natural and probable Si a acai 
Liability for costs. 

. Plaintiff's servant employed to be in charge of plaintiff’, 
trawler then in dock agreed without knowledge or permission 
- of the plaintiff to take charge of defendants’ trawler in the same 
dock. :This'servant so navigated the defendants’ trawler as to 
cause collision with that of the. plaintiff. A. hole was thus 
caused-in;plaintiff’s trawler which if it had been attended to.in 


time would have. sayed it. But owing to the neglect of this 
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servant to inform the plaintiff of the same intime the trawler 
sank., In a suit for damages for the loss of the vessel: - ‘$71. 
< Held, that the defendants wete not liable for- the loss ofthe 
vessel which was not the naturaland'probable consequence of. the 
collision for which they were responsible and which caused’ only 
a hole. The fact that’ the defendants decoyed’ the plaintiff's 
servant is immaterial, but it is a good ground for depriving them 
of their costs though they . succeeded as regards their liability for 


sinking the vessel. 


ie A sas E Loit 





Catt v. Wood and others. [1910] A.C. 404. . 
_ Friendly Socvety—Rules— Ultra vires—Arhitration— No mts- 
conduct—No settin g aside. 


Rules framed by a Friendly Society under powers conferred 
on it by an Act of Parliament which created it are. not ulzra 
vires when they are part of the necessary, or atall events the 
permissible, machinery to preserve harmony in the working ‘of 
the society. A section of the Act governing the society having. 
provided for arbitration bythe governing body: of the society: 
in case of disputes between the society and its members.::: 


Held that a decision of such governing body as arbitrators is 
not questionable in a Court of Law except for misconduct (miscon- 
duct in its technical sense) even if the arbitrators have gone wrong 
ona pointoflaw. Itis most necessary that we should obey 
loyally the enactments which are made inorder to prevent 
multitudinous litigation and to give effect to decisions (if they 
be honest and not open to a charge of misconduct) of those 
who are deciding rightly or wrongly within the jurisdiction 
which is confided to them by the laws of the country. 





.Thompson v. Goold & Coy. [1910] A.C. 409. 
Act—Construction—Flain words—Constderations of policy. 
Where au Act of Parliament (Workmen’s Compensation 

Act) does not actually require that a person injured should claim 
a particular sum as damages he is entitled to make a simple de- 
mand for damages without mentioning the amount. The fact that 
_ it will embarass the employers if no sum is mentiotied if the 
claim, in-not being able to know whether to settle or dispute tlie 
claim, is no ground for*holding that the plaintiff must name a 
specific sum. Considerations of poliċy ‘ought not to etter: inthe 
coustruction of.stdtutes unless there is a- clear necessity. If is a 
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strong thing to read into an Act of Parliament words which are 
not there, and in the absence of clear necessity it is a wrong thing 
todo. ‘There may be reasons why the Act has not made it neces- 
sary to specify a definite sum, such as ignorance or incapacity of 
the injured person at the time of the demand or at any other time 
as’to the real extent of the injury suffered by him. 





Kirkwood v. Gadd. [1910] A.C. 422. 

“Carrying on Business”— Meaning of. 

The Money-lenders’ Act, 1910 (64 and 65 Vict., C. 51) S. 2, 
Sub-S. (4) required that the mony-lender shall carry on business 
only in his registered address and nowhere else and only in his 
registered name. Some portions of the transactions of a money- 
lender connected with his taking a bill of sale of some property 
took place at the borrower’s private residence. Held that the 
sale is not illegal on that account, the object of the Act being 
to preserve the identity of the money-lender so that the borrowers 

might always know with whom they are dealing, to defeat the 
frauds andto correct the abuses which would attend the business 
if there be a changing name and shifting address. 


The Act wasnot passedeither to hinder orto prevent 
money-lending as a business. What is “carrying on business”? 
It imports a series or repetition of acts. Each separate piece of 
business may consist of many stages and incidents and the busi- 
ness as a whole comprises many separate pieces, 


The Act cannot mean that every stage and every incident 
of every piece of the money-lending business is to be transacted 
at the registered office. That would be impossible, for such 
things as making inventories or taking possession of furniture 
under a bill of sale are part of the business and must be done 
where the goods are situated. Whether a particular transaction 
was carried on at the registered address or not is always a 
question of act. 





White v. Victoria Lumber and Mfg. Coy. Ltd. 
[z910] A. C. 606. 

Workean's Compensation Act—Death of Railway Engineer 
— Contributory Negligence—Misdtrection to Fury —~Question of 
misdirection vatsed newly before the Privy Council—Practice. i 

In this case the defendants, who for the first time 
argued before the Privy Council that the trial Judge erred in 
jawin directing as he did onthe point of contributory negligence 
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were not allowed by the Privy Council to do so on the ground that 
the misdirection, if any, was not pointed out to the trial Judge 
when there was an opportunity; that it was not pointed out either 
in the grounds of appeal to the lower Appellate Court and that it 
was not even argued in that appellate Court. 





Burchell. v. Gowrie & Block-House Collieries Ltd. 


{rgto}] A. C. 614. 

“Principal and Agent—Commission on sale of property.— 
A gent procuring purchaser at certain rates—Principal selling 
property to that purchaser behind agents back and on diferent 
terms—Agent’s right to commission. 

If the relation of buyer and seller is really EN about by 
the act of the agent, he is entitled to commission although the 
actual sale has not been effected by him. In other words the 
plaintiff, z.e., the agent, must show that some act of his was the 
causa causans of the same, or was an efficient cause of the same. 
If an agent brings a person into relation with his principal as an 
intending purchaser, the agent has done the most effective and 
possibly the most laborious and expensive pait of his work, and 
if the principal takes advantage of that work and, behind 
the back of the agent and unknown to him, selis to the purchaser 
thus brought into touch with him on terms which the agent 
theretofore advised the principal not to accept, the agent’s act 
may still well be the effective cause of the sale. 

There can be no real difference bet ween such a case and those 
cases where the principal sells to the purchaser introduced by 
the agent at a price below the limit given to the agent. 

No duty lies upon anagent to communicate to his principals 
proposals which those principals had in effect infoymed him 
could not and would not be accepted. Wherever money isto be 
paid by one man to another upon a given event, the party upon 
whom is cast the obligation to pay, is liable to the party who is 
to receive the money, if he does any act which prevents or 
makes it less probable that he should receive it. 





Eke v. Hart-Dyke. [1910] 2 K. B.(C. A.) 677. 
Workman's Compensation Act—Injury by accident—Meaning 
of 
Where the death of a workman employed as a gardener was 
caused by ptomaine poisoning from Sewer . gas béing inhaled or 
absorbed into his system : 
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H eid, in a suit for compensation: by the widow ona constrac- | 
tion of the words ‘injury by accident,’ that she was not saints to 
recover compensation. : r 


- Per Cozens-Hardy M. R.—" Except in the ‘case of industrial 
and scheduled deceases, unless tlie applicant caw indicate the time, 
the day, and circumstances and place in which the accident has 
occurred by means of some definite event, the case cannot*be 
brought within the meaning of the Act and does not entitle the 
workman and, his dependants to compensation.” : 


+3 





; In. re John Tweddle & Gohinnas: Limited:.... : 
[1910] 2 K: B. (C. A.) p. 697. 
‘Company— Winding up—Recetver liquidator-—Fraud—Public 
examination of persons charged—Persons exculpated—Costs— 
Jurisdiction to order Official Receiver to pay costs personally. 


A Company was ordered to be wound upand the Official 
- Receiver was appoiuted liquidator. He in his report stated 
that certain persons named in the schedule to the report commniit= 
ted fraud in the promotion of the Company, one of whom. was 
the appellant, a director of the Company. Upon the report, the 
Judge orderéd. the public examination of the persous named. 

After the examination the appellant applied for an order excul- 
pating him, which was opposed by the Receiver. The Judge 
nevertheless, passéd an order exculpating him and directed the 
Official Receiver to pay the costs personally of both the examina- 
tion and the application, there’ being no available assets of the 
Compatly. 

Aeld,—That, so far as the public.examination was concerned, 
the. Official Receiver was merely discharging a statutory duty 
and the Judgehad no jurisdiction to order him personally" o 
pay the costs. - 

Held, also that as the Official Receiver aaa the oai 
of a litigant he was a party to the proceedings and the Judge had 
jurisdiction to order him to pay the costs of the application for 
exculpation. 


Pas 





In re. Aktie Bolaget Bohertfors and La Societie 
: De. Rapeteries De. LAA. 
[r910] 2 K. B., p. 727. 
Arbitvation—Practice — - Furisdiction ` — Ser vice. of dotice of 
motion on foreign C Company oist of Jurisdiction, % » tH France, 
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: Iman a agreement entered into in France between the res- 
pondents,a foreign Company carrying on business in Sweden,and 
the appellants, a Company carrying’ on busivess in France, it 
was provided that in the event of any dispute arising under the 
agreement the same should be submitted to arbitrators to be ap- 
pointed by each party or to an umpire appointed by the arbitra- 

‘tors, An award was made against the respondents by an Eng- 
lish umpire. The respondents elected a French domicil. Leave 
was granted to the respondents to serve on the appellants wko 
were out of the jurisdiction a notice of motion to set aside the 
award. . 


“Held, that the Court, had no jurisdiction under Order 
XI, rule 8. A, to grant leave for service outside the jurisdiction 
upon parties domiciled abroad of a notice to set aside an award. 





Crighton and Lawcar and General Insurance 
Corporation, Lid. [1910] 2 K. B. 738. 
 Arbitrator— Delivery of pleadings—Power to allow amend- 
ment. i 
_ An arbitrator can, in the exercise of his discretion as a 


Judicial Officer, allow amendment of pleadings delivered to him 
by the parties under directions. 





Bath v. Standard Land Coy, [x910] 2.Ch. 408. 
Principal and A gent—Company—Directors doing work in 
their individual capactty—Not entitled to char ge remuneration. 


The rule of law that prohibits an agent from making any 
profit for himself beyond the remuneration fixed in the contract 
also prohibits individual directors of companies from taking 
any remuneration for work done in connection with the agency 
work undertaken by the company, though if the work done by 
the director were done by a stranger, the company would certain- 
ly have been entitled to charge the remuneration paid to him 
against the principal. Articles of association allowing con- 
tracts to be made between the board and their own members 
have no bearing on the dealings of any third person with the 
-compauy for the obvious reason that the third person dealing 
with the company is not a party to the contract contained in 
the articles of association. 
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In re Barrance: Barrance v, Ellis. [1910] 2 Ch. 419. 
Codicil—E fect of admitting probate—List of names with sums 
of money against each name. l 


Whena docoment has been admitted to probate it is the duty 
of the Court which has to construe the document to assume that 
the document is a testamentary document. A codicil containing 
a bare list of names with sums of money mentioned against each 
name, was construed in this case as a gift to each of the sum so 
mentioned. 





In re British Power Traction and Lighting 
Company, Limited. [1910] 2 Ch. 470. 


Recetver—Surettes—Right of indemnity — Creditors and 
sureties, bekween—Ltabiletees inter se. 

In a debenture-holder’s action, one W was appointed recei- 
ver and manager and gave security by a bond with sureties, 
In carrying on the business, he received certain moneys and 
incurred certain liabilities which were not paid. On taking 
accounts, it was found out that the moneys in hand were £ 400 
short, It was also found that the liabilities incurred were 
properly incurred and, if paid, would give the’ receiver right 
to be indemnified to the extent of £900. But under the law, 
the creditors would be entitled to proceed against the estate only 
to the extent of £ 500. Under these circumstances the question 
was as to who was to bear the loss of £ 400—the sureties or the 
creditors? Swzfen-Eady J. held that the loss was to be „borne 
by the sureties and not the creditors. The creditors could have 
no higher right against the sureties than as against the estate. 





Inre United Provident Assurance Company. 


z [19:0] 2 Ch. 477. 

` Companies Act, 1908—Class meetings—Fully patd up share- 
holders—Purtly paid up share-holders, with unpaid balances advan- 
ced. 

Fully paid up share-holders forma different class from 
partly-paid up share-holders with the uncalled balance paid in 
advance of calls and bearing interest, for the purpose of class 
meetings summoned in a winding up to approve a scheme of 
arrangement under S. r200f the Companies (Consolidation) Act, 


1908. 
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JOTTINGS AND CUTTINGS. 


Contempt of Court.—The numerous cases of Contempt of 
Court which have recently been dealt with by the Judges have 
induced the President of the Institute of Journalists to propose 
that such cases should be tried by Juries. It isa proposal with 
which few persons cognisant with the history and character of 
the offence will agree. The late Lord Selborne, when he intro- 
duced, in 1883, a Bill to amend the law relating to Contempt of 
Court, rightly observed that ‘Judges must have the power of 
summarily vindicating their authority.” To introduce trial by 
Jury ‘in such cases would be to place the protection of that 
authority in the hands of men less capable of understanding its 
importance. There are, however, other directions in which the 
law relating to Contempt of Court might usefully be altered. 
Lord Selborne, whose Bill was introduced while he was Lord 
Chancellor, proposed that the unrestricted power of punishment 
possessed by the Judges should be limited ; he proposed to limit 
every sentence of imprisonment toa period not exceeding three 
months and the power of fining to £500. Nine years later a Bill 
was introduced into the House of Commons to give a right of 
appeal in contempt cases. This Bill was backed by, among 
others, Mr. Augustine Birrell, Sir Herbert Cozens-Hardy, Mr. 
Justice Coleridge, and Sir Robert Finlay, but, like the Bill intro» 
duced by Lord Selborne, it was not proceeded with. It is 
hardly possible to deny that itis anomalous that the Judges, in 
dealing with an offence which is practically against their own 
authority, should possess an unlimited power of punishment, and 
that the persons whom they summarily deal with should have no 
right of appeal. In these directions, rather than in the intro- 
duction of trial by Jury, those who feel aggrieved by the present 
law as to Contempt of Court may legitimately seek to amend 
it.—The Law Fournal. 


*,% 


The Duplication of Criminal Inquiries—Our protest against 
the evils of repeated hearings in criminal cases—evils not confined 
to the accused, but felt also by the witness, and extending now 
to the general public—has received added weight and authority 
by the accumulation of opinions of experts on the subject which 
we present in another column. It is not the first time, of course, 


“4 
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that the scandal of agonies long drawn out in inquiries begun 
' before the Coroner, repeated in the Magistrates’ Court, and again 
dealt with twice over—before Grand and Petty Juries—on the 
actual trial, has shocked the public conscience. The frequent 
recurrence of such scandals led to the appointment of the Home 
Office Committee on Coroners, which reported this year, recom- 
mending large modifications iu the existing practice. Nothing 
has been done on the recommendations, because of the necessity 
of legislation to alter a procedure—or rather concatenation of 
procedures—accumulated without method in the course of 
centuries to meet conditions of society very different from those 
in which we live.—Zhe Law Fournal. 


a*s 


The Danger to the Community—The modern community 
does not require, either for its protection as a whole or for the 
safeguarding of the rights of the individuals composing it, this 
duplication of inquiries, extending sometimes to the threefold or 
fourfold repetition of the same facts. Nay, thereisa danger 
greater than that of the possible escape from justice of an occa - 
sional criminal, in the general lowering of moral tone through 
the:continual reiteration of the evidences of low, cunning, vicious 
habits, and debased lives, which go to make up the sensational 
crime paraded day by day through the medium of the Press. 
The depths of nausea have been touched in the notorious case 
which has just reached its predestined end, after running 
through all the gamut of horrors in its course from the Coroner’s 
Court to the final hearing at the Old Bailey. Veterans in the 
administration of the law like Lord Lindley, Sir Edward Fry, 
and Sir Alfered Wills join with experts in criminal practice like ` 
Sir Harry Poland, Mr. Heury Dickens, K.C., and Mr. Mitchell- 
Innes, K. C., in denouncing the continuance of this old-fashioned 
procedure; and leading practitioners in both Coroners’ and Magis- 
trates’ Courts, like Mr. Muskett, Mr. Newton, and Mr. Freke 
Palmer, repudiate the necessity for the duplicated inquiries. 
The Crippen case has focussed attention on the question, and 
the accumulation of authority which we have gathered from such 
varied sources ought to assist in putting into motion those in 
authority who can at once initiate with the assurance of the 
general support, the necessary changes in the Jaw.—Jded. 
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Spectacular Trials—The scrupulous impartiality and unfail- 
ing dignity with which the Lord Chief Justice presided over 


the Crippen trial were entirely worthy of the high traditions of 


the Bench. -Not less deserving of acknowledgment are the 


ability, fairness, and sense of responsibility with which both the 


prosecuting aud defending counsel discharged their duties in one 
of the most remarkable cases ever tried at the Old Bailey. It is 
unfortunate that the arrangements made for the admission of the 
public to the Court were so incompatible with the solemnity of 
the proceedings. The issue of ‘half-day’ tickets to fashionably 


-attired ladies tended to givean unpleasantly theatrical tone to the 


audience--a tendency which was certainly not lessened by the 
presence of not a few actors and actresses throughout the trial. 
What, however, is chiefly to be objected to, in the interest of the 


dignity of the administration of the law, is that many of these 


elegantly gowned ladies were accommodated with seats on the 
Bench. ‘This use of the judgment seat for spectacular purposes 
was, we have reason to know, without the authority or approval 
of the-Lord Chief Justice. The city authorities exercise a con- 
trol over the arrangements at the Central Criminal Court with 
which a Judge cannot easily interfere. But it may be hoped 
that some measures will be taken to prevent the morbid curio- 
sity of ‘smart? people from reducing trials at the Old Baliey to 
the level of a melodramatic spectacle.—Jdzd. 
+,* 

The Matinee Hat Case and Public Policy, —It seems in these: 

days as ifthe whole world were transformed, or rapidly being 


. transformed, into a vast ‘medium for advertisement. We have 


long got past all Sheridan’s varieties of the puff—the puff direct, 
preliminary, collateral, collusive, and oblique. Art has begun to 
find its chief sphere inthe pictorial poster, and law is now 
drawn into the vortex—witness the faked up case of the matinee 
hat. “The plot of the little drama was this. Two ladies in the 
biggest of big matinee hats were to take their place in the stalls 
of the Prince of Wales Theatre; exactly behind thema gentle- 
man was to be placed. On the ringing down of the curtain the 
gentleman was to appeal tothe ladies to remove their hats. 
The ladies were to refuse. The manager, Mr. Curzon, was to be 
summoned. He was to insist on the ladies removing their hats 
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or quitting the theatre, and on their refusal a technical assault 
was to be committed forthe purpose of ejecting them, Then 
there was to be case in the Police Court with all its attendant 
notoriety ; and what better advertisement could a manager’s 
heart desire? The little drama was duly played out, and then 
the ingenious author of it and his wife, who had acted a part in 
it, asked to be paid the sum agreed for their services—£100— 
and being denied, resorted to the County Court. There, in old 
language, they have just been non-suited by Judge Woodfall 
on the ground that the contract was void as against public 
policy, for two reasons: the ejection of the ladies might have 
provoked a breach of the peace by sympathisers; aud the Police 
Court proceedings were a fraud on the administration of Justice. 
Neither reason seems quite satisfactory. ‘Beauty in distress,’ 
however it may have appealed to Spenser, does not move an un- 
gallant age like ours. One after another the militant Suffra- 
gettes, having uitered their war-cry, arelet out, undefended, 
unwept. Who will break the law to champion the matinee hat? 
The other point presents more difficulties. . No doubt the collu- 
sion would have justified the Police Magistrate in summarily 
and severely dismissing the charge. But‘ public policy,’ as 
Mr. Justice Burroughs said long ago, ‘isan unruly horse, and 
when once you get astride him you never know where he will 
carry you.’—The Law Fournal. 


*,* 


Order XIV. —Summonses and Afidavits.—Legal practitioners 
will do well to note the observations of Lord Justice Vaughan 
Williams last week in Chir gwin v. Russell on the practice of 
supporting applications for Judgments under Order XIV by the 
affidavits of persons who cannot speak of their own knowledge 
to the facts which they affirm on oath. In this case the aff- 
davit was made by the plaintiffs solicitor, who did not state 
his means of knowledge, nor that he was authorised to make the 
affidavit. An objection to the affidavit on these grounds failed, 
because the defendant’s own admissions showed that they had 
no defence. The learned Lord Justice, however, was careful to 
point out that the Court did not decide against the defendant?s 
contention. He said that it was a wholesome rule that when an 
affidavit was sworn by a person other than the plaintiff he should 
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state his means of knowledge, and concluded with the remark 
that he would be sorry if auy other rule of practice were laid 
‘down. This decision, therefore, does not in any way impugn the 
statement in the Annual Practice that the affidavit should be 
made by aperson who can testify positively tothe requisite 
facts, and that a paragraph should be added showing his means 
of knowledge.—ZJdzd. 
sd 

Disraelt and the Law.—The legal profession, which has sup- 
plied the country with so many statesmen of the highest rank 
missed by very little the distinction of numbering Disraeli among 
its members. At the ageof seventeen the famous statesman en- 
tered a solicitor’s officein Old Jewry, aud it is pleasing to 
find, from the first volume of Mr. Monypenny’s biography, that 
he could write of his lifeas an articled clerk: “It gave me 
great facility with my pen aud no inconsiderable knowledge of 
human nature.” Many years afterwards, when he had filled the 
office of Prime Minister, he aliuded to his father’s choice of a 
profession for him in these terms: ‘“ He was not bappy, certain- 
ly, in the profession which he selected for me to follow, but it 
should be remembered, for his vindication, that I entered it under 
circumstances which would have rendered its pursuit a course to 
me of great worldly advantage.” Disraeli’s gifts were, obviously, 
of too dazzling an order to have enabled him to settle down to 
the discharge of the daily tasks of a solicitor, and characteristi- 
cally enough, it was while ‘‘descending the waters” of the Rhine 
that he determined that he “would not be a lawyer.” His con- 
nection with the law, however, did not cease when he abandoned 
his seat in the office in Old Jewry. He played the part of stu- 
dent in both branches of the profession. “ Upon the petition of 
Benjamin Disraeli, Esq., a fellow of this Society, praying that 
his name may be taken off the Books, his health uot permitting 
him to follow the profession of the law, it is ordered accordingly? 
on the usual terms.” So runs an entry in the records of the Ben- 
chers of Lincoln’s Inn made in 1832. Seven years later, by one of 
those coincidences which give piquancy to life, a similar entry 
was made by the Benchers of the same Inn in regard to Disraeli’s 
great rival: “ Upon the petition of William Ewart Gladstone, 
Esq., a Fellow of this Society, praying that his name be taken 
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off the Books, he having given up his intention of being called 
to the Bar, it is ordered accordingiy.” Who shall say how differ- 
-ent would have been the history of the nation if these two great 
men had been rivals in the Courts instead of in the Senate :— 
The Law Fournal. 
Et 
The “ Black Cap.” —A too sensitive critic of the proceedings 
in the Crippen case has included the donning of the “ black cap” 
by the Lord Chief Justice in passing the sentence of death among 
the ‘hideous trappings and archaic formalities” which shocked 
his conscience as he witnessed the closing stages of the trial. 
We agree with Sir H. B. Poland in deprecating the use of such 
language in connection with a simple act which adds not a little 
to the impressiveness of so solemn an occasion. The exact origin 
of the black cap has been the subject of a good deal of controversy, 
though it may be regarded as certain that it is associated with 
the Order of the Coif. Lord Campbel!, in his “ Lives of Chief 


Justices,” writes :— 


“It was to conceal the wantof the clerical tonsure that 
the Serjeants-at-Law, who soon monopolised the practice of 
the Court of Common Pleas, adopted the Coif, a black 
velvet cap, which became the badge of their order. * * In the 
middle of the seventeenth century the Common Law Judges ad- 
hered to their coifs, or black cloth caps, which they still put on 
when they pass sentence of death.” Serjeant Pulling, much more 
trust worthy as an antiquary, denies emphatically, in his “ Order 
of the Coif,” that the black cap was the Coif. The real Coif, he 
explains, was originally a close fitting head-covering made of 
white lawn or silk ; and the black cap, he maintains, was express- 
ly designed to veil the Coif on the only occasion on which it re- 
quired to be hidden, Referring to the rule that the Coif was not 
to be removed by serjeants when sitting on the Bench, he 
writes :— 


“This rule seems always to have been departed from in pass- 
ing sentence of death. The head of the administrator of the 
law was then covered or veiled asa token of sorrow by the black 
sentence cap. The cornered caps are very distinctly spoken of 
by Dugdale as the head covering which the Judges and Ser- 
jeants then always used when attending church in state (at St. 
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Paul’s or on circuit), or at the reading of the commission or pre- 
siding at the trial of prisoners. How -generally the head was 
covered as a token of sorrow in Eastern countries may be proved 
by several passages in the Old Testament and the ecclesiastical 
character of our earliest judges and advocates makes it highly 
probable that Serjeant Pulling’s explanation of the origin of the 
‘black cap’ is the right one. It is safe, however, to say that it 
has long since come to be recognised, not merely as a token of 
sorrow on passing the death sentence, but as an emblem of 
the high authority which the Judges exercis:. Even in Dugdale’s 
time, as serjeant Pulling does not fail to notice, the Judges ‘sat 
at Paul’s with their caps at the sermon,’ and wore their ‘ coyfs 
and cornered caps? at the reading of the commissions. On nei- 
ther of these occasions could there have beenany fitting reason 
for feelings of sorrow. The Lord Chief Justice always wears his 
black cap in receiving the Lord Mayor at the Royal Courts of 
Justice, and on all State occasions, such as the reopening of Par- 
liament, the Judges carry their black caps, as part of their official 
costume.” —Zbtd. 


— 


BOOK REVIE WS. 
The Digest of the Lawof Discovery with Practical Notes : By 
His Honour Jupee Bray. 2nd Edition. Pablished by Messrs, 
Sweet & Maxwell and Stevens & Sons, London. Price 3s 6d net. 


Junes Bray has rendered a distinct service to the Profession, 
in issuing a second edition of his useful Digest of the Law of Dis- 
covery. Part I ofthe book contains a concise statement of the Law 
of Discovery and it is followed by Part II which contains the 
Orders and Rules of the English Practice on the subject with 
succinct and yet exhaustive notes with reference to decided cases 
bearing on them. OQ. 11 of the new Civil Procedure Code corres- 
ponds to O. 31 of the English Rules of Practice, and the commen- 
aries and notes contained in the book with reference to the latter 
will prove very useful as a commentary on the corresponding O. 
rr of the Procedure Code in India. A second edition of the book 
was.a long-felt want, and we are sure that the Profession both 
in England and India will welcome the new edition. 
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The Government of India: Supplementary Chapter (India 
Councils Act, 1909): By Sik COURTN £Y ILBERT, K.C.B., K.C.S.1. 
Published by the Clarendon Press, London and New York. Price 1s. 

We congratulate the Clarendon Press on the timely issue of 
this book. The book containsa short summary of the Coun- 
cils Act by the.author, Sir Courtney Ilbert, andthe Act itself with 
the Rules made under it form Appendices I to III. ‘The book is 
sure to be useful to all members of Legislative Councils and to 
students of the Constitutional History of India, and we may say 
that the former cannot do without it. Thebook is moderately 
priced and we hope all the members of Legislative Councils and 
students of Constitutional History will possess themselves with-a 
copy of this handy volume. 


The Catechism of the Indian Evidence Act, embodying the 
questions set,for the Mysore Local Service and Pleaders’ Exa- 
mMinations for several years, with answers to them. By B. M. Run- 
giah Naidu :—We hope this book will be of use to examiners 


and examinees on the subject. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Asha Bibi .. Appellant* 
; v. (2nd Deft.) 
P. N. Kadir Ibrahim Rowther .. Respondent 
(Plaintif). 


Mahomedan Law—Marriage—Aushand and wife, relation between— Ditorce— Fssen- 
tials—“ Talak,” meaning of—Sureeh and Kinayah, distinction between— Hasnilton s 
Hedaya, authority of. Asha Bibi 
_ Marriage among the Mahomelans is ia its constitution a contract, and it is open v 
toa man or women entering upon marriage to define their future marital rights and Kadir Ibrahi» 
. liabilities inter se so as to considerably modify the rights and obligations that ordinarily | Rowther. 
flow from a valid marriage. 

The husband has an absolute right to dissolve the marriage, and the only condi- 
tion for a valid exercise of such a right is that he must bea major and of sound mind at 
the time. The wife’s consent or absence of consent is immaterial, and the words of 
repudiation need not be direct in form, nor need they be addressed in the wife's 


presence. 
Marriage and its incidents and connotation and the righis and obligations inter se 


between husband and wife under Mahomedan Law explained. j 


r 


Sureeh (express) and Kinayah (ambiguous) forms of divorce creas a 
and their legal incidents pointed out. 

The word “Taiak” and its meaning pointed ont. 

The authority of Hamilton’s Hedaya as to how far it can be taken as a correct ex- 
position of the Mahomedan Law pointed ont. [Furzund Hossein v. Janu Bibee! dis- 
sented from. ]} 

Second Appeal from the decree of the District Court of Tri- 
chinopoly in A. S. No. 154 of 1907, presented against the decree 
of the Court of the District Munsif of Srirangam in O. S. No. 
199 of 1906. l 

S. Srinivasa Atengar and K. V. Krisknaswami Atyar for 
appellant-2nd defendant. 

The Advocate-General (P. S. Sivaswami Atyar) for respon- 

dent-plaintiff. 

S. Srinivasa Atengar.—Plaintiff sued his wife, the appellant, 
for restitution of conjugal rights. The defences were that 
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there was a divorce and that the husband treated the wife with 
cruelty. The Judge has found that there was no divorce and no 
cruelty, and has therefore given the plaintiff a-decree. I submit 
that there was a divorce and that the Judge’s view, that since the 
words of divorce were not addressed to the wife directly there was 
no legal divorce, is wrong. The Judge refers to Furzund Hossein v.. 
Yanu Bibi” for his position. I submit that the words need not 
be addressed to the wife direct—Ameer Ali’s Mahomedan Law, 
Vol. II, S. 3 of Chap. XII, p. 425; Bailie’s Digest, (1865 Edn.) 
p-p. 214. 215, 216; Sarabat v. Rabiabai? ; Ful Chand v. Nazal . 
Ali. The amount of cruelty found is sufficient to dismiss 
the suit. What is sufficient in Mahomedan Law is sufficient 
in Hindu Law—Buzloor Rahim v. Shumsoonnissa *. Cruelty 
endangering health or life is sufficient. Even legal cruelty 
is not necessary. Anything falling short of it will be sufficient 
if there are other circumstances to show that it would not 
be to the benefit of the wife to have restitution — Buzloor 
Raheem v. Shumsoonnissa*; Husaini Begum vw. Mahomed 
Rustam Ali Khan.” The Court has got a discretion in 
such matters, vide Order XXI, R. 33, C.P.C. What constitutes 
legal cruelty is a question of law—Dular Koer v. Dwaraka 
Nath Musser.6 It is only if the husband wants restitution 
bona fide the Court will give him a decree. In this case the hus- 
band really wants to get at the wife’s.jewels. The facts found 
are beating and kicking and the husband’s keeping a concubine. 
The husband’s father who is with him is in inimical terms with 
the wife’s father. It is only 4 months after the wife sued for 
dower that the husband sued for restitution. Even insults un- 
justly showered upon the wife are a sufficient bar to granting a 
decree. The husband can be put upon terms. The question is 
not purely one of Mahomedan law. Though the marriage laws 
of the parties may be entirely based upon Mahomedan law the 
question of’ restitution is one of justice, equity and good 
conscience—Paig? v. Sheonarain.” [The Vakil then dwelt on 
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the evidence to support the pronouncement of ¢a/ak and about Asha Bibi 

‘cruelty. a Sais 
The A dvocate-General—discussed the evidence as to the  Rowther. 

pronouncement of falak, as the Judges wanted to give a nding 

onthe point. A zalak must be either addressed to the wife 

direct, or it must be communicated to the wife. In the 

absence of either of these there is no valid falak. That is how 

I distinguish the cases cited by the appellant. A mere mental 

resolve to divorce is insufficient. There must be some overt acts 

to make the wife know of the divorce. ‘The only thing that was 

done in this case is that there was some abuse against the wife’s 

father. Furzund Hossein v. Janu Bibi? is directly in my favour. 

The finding of the lower appellate Court is that there was no such 

cruelty as would endanger health, life or safety. The wife who 

complains of cruelty is not a witness iu the case. Restitution, in 

the case of Mahomedans, must, as with marriage, be governed by 

Mahomedan law. The Civil Courts Act governs the subject. 

The fact that the husband beat his wife on three occasions will 

not constitute cruelty on his part. The husband has admittedly 

a house of his own. He is not bound to provide her with a sepa- 

rate house. Keeping a concubine, even if true, is nota matter 

which entitles a wife to live away from her husband. It is not 

alleged that the concubine is kept in the husband’s house. That 

ought not to be a ground for refusing restitution. 


. . Srinwasa Avengar replied on the facts and quoted Sherif Sahib 
v. Usana Bibi? to show that there need not be a communication to 
the wife as to falek. Talak is a unilateral act of the husband, 
and does not require the wife’s consent. Even separate residence 
will have to be given to the wife in case itis necessary under 
the circumstances—Buzloor Raheem v. Shumsoontssa*. 

The Court delivered the following 

JUDGMENT.—One of the defences ef the appellant as defen- 
dant in a’suit for restitution of conjugal rights was that she had 
been divorced in the irrevocable form by the respondent (plaintiff 
in the suit) by pronouncement of Talak three times on the oth 
January 1906, that is, some time before the institution of the suit. 


"1! (1878) LLB. 4 6688, 0, - 2, (1871) 6 MGR, 452, 
Bos ~ TO 3, (1867) 11 MLA, 681, 
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The District Munsif believed the evidence adduced on behalf of. 
the defendant on the point, but the District Judge in appeal did 
not come to a finding on the question whether Talak was in fact 
pronounced as alleged, but, being of opinion that the words of re- 
pudiation must be addressed to the wife, held that as in the pre- 
sent case Talak is not shewn to have been addressed to-the-de- 
fendaut it would not be effective to dissolve the marriage. We 
have considered the evidenze as to repudiation for ourselves and 
we think that the Mansif’s couclusion that the respondent pro- 
nounced Talak three times is supported by evidence and the 
probabilities of the case. The words which the respondent 
actually used were “ Oh, Naina Mahamad Rowther ! It is 4 or 45 
years since I married your daughter. You have now brought her - 
away. This is the Talaku for your daughter. This is the . 
Talaku for your daughter. Thisis the Talaku for your dangh- 
ter. Talaku once, Talaku twice, Talaku thrice, Muttalaku. 
Hereafter you may marry your daughter yourself or marry her to 
a Pallan. She has become my mother.” 

We have no doubt that the District Judge, in holding that 
these words did not effectuate a divorce because they were 
addressed to the defendant’s father although they undoubtedly 
referred to the defendant, took an erroneous view of the Hanafi 
Law which is the law of both the parties on the subject. Accord- 
ing to the principles of that Law the husband, as we shall see, 
has an absolute right to dissolve the marriage, and the only 
condition for a valid exercise of such aright is that he must be 
major and of sound mind at the time. The wife’s consent or 
absence of consent to the action of her husband is immaterial and 
there is nothing therefore in the reason of the law why in order 
that a divorce pronounced by a husband should be valid the words 
of repudiation’ should be addressed to or uttered in presence of 
the wife. Ali that the law requires is that the words should re- 
fer to the wife though if they be not communicated to her at the 
time a question may possibly arise as to whether -she is not enti- 
tled until she comes to know of the divorce to bind her ‘husband 
by certain acts such as pledging his credit for obtaining the 
means of subsistence. That the law on the point is as we have 
stated will be easily intelligible if we beatin mind the theory and 
the principles which constitute the Mahomedan conception of 
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marriage as a legal institution. In Tawzib (Cal. Ed. page 71) Asha Bibi 
marriage is described as “ a contract which has been legalised for Kadir i 
manifold objects such as preservation of the species, the fixing of  Rowther. 
descent, restraining men from debauchery and the encouragement 

of chastity, promotion of love and union between the husband 

and the wife and of mutual help in earning livelihood.” Marri- 

age is regarded as a contract (agd), for no such relations as those 
connoted by marriage can be established between two members 

of the opposite sexes except by their voluntary action, in the 

case of minors, persons recognised by the law as guardians or 

curators for this purpose. are authorised, subject to certain im- 

portant conditions and restrictions, to enter into the contract on 

the minors’ behalf. Marriage differs, however, from other contracts 

in one important respect ; it cannot according to the Sunni law be 
expressed to be limited for a period of time. 

As incident to a valid marriage the law imports certain 
rights and obligations zwfer se between the parties. The theory 
on which such marital rights and obligations are based is 
that the wife upon marriage surrenders her further marital 
freedom and the husband acquires a right to her connubial 
services (muédf) in consideration of certain obligations mostly 
of a pecuniary character incurred by him. Hence the hus- 
band is spoken ofin the books as the owner, as it were, of 
her conjugal services, to secure which he is entitled to exercise 
over the wife a certain amount of personal authority and control. 
The wife has also a right to the conjugal society of the husband 
during the continuance of the matriage, but it cannot be said to 
be of the same absolute character as the corresponding right of the 
husband. The husband does not by marriage lose his further 
marital liberty, though the law, for reasons of policy, has re- 
stricted that liberty to his having four wives at one and the same 
time. Neither of the parties to a marriage acquires a right to or 
power over the property of the other, but on the death of one 
partner the survivor takes a specified share of the inheritance as 
an heiy. The obligation of the husband consists mainly in his 
being made responsible for the maintenance of the wife and of 
the children born of the marriage according to his status in life, 
and he is further bound to make a certain settlement of money or 
property called mahe or dower on the wife: In case he has more 
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than one wife his dealings with them all must be on a strictly 
just and impartial basis. 

The authority with which the husband is armed over the 
wife is ofa disciplinary nature and gives him the power to con- 
trol her liberty of movement and in cases of flagrant misbehavi- 
our and disobedience, even to inflict corporal chastisement on her, 
provided: the exercise of his authority does not in any case 
infringe her right to the safety of life, limb or health, nor amounts 
to cruelty such as by depriving her of social relations with her own 
people. The right to domestic authority is conceded to the bus- | 
band rather than to the wife in consideration as hinted above of 
the pecuniary burden imposed upon the husband and also because 
of the presumed superiority of the male sex in judgment and dis- 
cretion. Forthe same reasons the husband is recognised as 
having an absolute right to put an end to the marriage by his 
private act. No doubt an arbitrary or unreasonable exercise of 
the right to dissolve the marriage is strongly condemned in the 
Koran and in the reported sayings of the Prophet (Hadith) and 
is treated as a spiritual offence. But the impropriety of the hus- 
band’s conduct would in no way affect the legal validity of a di- 
vorce duly effected by the husband. Upon divorce being pro- 
nounced the wife becomes at once entitled to be paid her dower, 
unless it has been paid before, and after a certain period of pro- 
bation she is free to marry again. Inadditionto the husband's 
right to dissolve the marriage whenever he chooses, in certain 
cases such as that of the physical incapacity of the husband or 
the wife and of improper marriages contracted by the guardian 
of a minor the aggrieved party may ask the Court to annul or set 
aside the marriage. j i 

_ These are the ordinary incidents of a Mahomedan marriage ; 
but as marriage among the Mahomedans isin its constitution a 
contract, it is open to a man and a woman entering upon marri- 
age to. define their future marital rights aud liabilities cater se so 
as to considerably modify the rights and obligations that ordi- 
narily flow from a valid marriage. For instance the wife may 
protect herself if she so chooses by stipulation made either before 
or after marriage to the effect—it is not necessary to consider 
here the exact form in which such stipulations: may be made 
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that the husband shall not exercise such control over her liberty Asha Bibi 
‘of movement as the law otherwise vests in him or that he shall ead: 
not take to himself another wife. ‘The husband may, on the other  powther, 
hand, by especial stipulation free himself from liability to main- 

tain the wife who may also release her right to the dower or they 

may agree that non-payment of the dower shall not be a bar to 

the exercise of his marital rights. In some parts of India stipu- 

lations for the protection of the wife such as have been mention- 

ed are of common occurrence at the time of marriage, but almost 

all over India generally protection of the wife against an impro- 
‘per exercise by the husband not only of his marital authority but 

also of his power to dissolve the marriage is for all practical pur- 

poses secured by fixing the dower payable to the wife at an 

amount quite out of proportion to the means of the husband. 
However that may be, the husband always has a right to dissolve 

the marriage at his discretion, whatever be the consequences he 

may have to face. 

The learned District Judge has cited Baillie’s Digest and a 
decision of the Calcutta High Court in Furzund Hossein v. Janu 
Bibee* as authority for his proposition that the words of Talak 
in order to be effective inlaw must be addressed to the wife. 
He does not, however, mention the passage he relieson in 
Baillie’s Digest but presumably he relies on the passage 
cited in Furzund Hoossein v. Janu Bibee® and other passages of a 
similar significance. It has been urged by the learned Vakil for 
the appellant that this decision is not an authority for the 
view propounded by the District Judge. It is not quite 
easy to ascertain the exact mature of the proposition 
intended to be laid down there by Mitter and McLean JJ. 
but- their decision, having regard to the facts of that case, 
seems to involve two propositions, that the Mahomedan law 
has prescribed certain formulæ for divorce which must be strict- 
ly observed if the divorce is in the Sureeh or express form and 
that the direct form of speech is of the essence of those formu 
læ. We are unable to assent to either of those propositions. The 
learned Judges quote from Hamilton’s Hedaya the passage 
“Talak Sureeh or express divorce is where a husband delivers the 
sentence in direct or simple terms asif he were to say ‘I have 
“1, (1878) I. L. R. 4 C. p. 588. i ` 2. Ibid, p. 591. 
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divorced you’ or ‘you are divorced’, which effects a Talak Rijai 
or “divorce reversible” as an authority for this view of the Jaw* 
Hedaya itself is undoubtedly a book of supreme authority on 
Hanafi law, and if it has laid down that a Sureeh or express 
divorce to be effective must be couched in the direct form of speech, 
as Hamilton is understood to suggest, une would feelthe greatest 
hesitation in holding the law to be otherwise. But Hedaya lays 
down no such proposition which, as we have pointed out, would 
be inconsistent with the principles governing the Mahomedan 
law of divorce. At the beginning of the Chapter in which the 
question as to how divorce may be effected is considered, the 
passage in the original literally translated would run thus:— 
‘Divorce is of two kinds, Sureeh (usually translated as express) 
and Kinayah (usually translated as ambiguous). Sureeh or 
express divorce is in his words (¢.¢., is constituted by words of the 
husband) ‘Thou art Taliqun’ (or divorced)and Mutallaqatun 
(another combination of the root letters t, 1 and q also meaning 
divorced) ‘I have divorced thee’. With these a reversible 
divorce is effected, because these words are used in divorce 
(č. e., in pronouncing divorce) and are not used in others (z.¢., 
other connections) and are therefore Sureeh, and reversibility is 
attached on the authority of the text (meaning a passage in the 
Koran). “And it does not require Kiyat (¢.¢., proofof intention 
to use the word in the sense of divorce) because it is express in 
that connection by reason of preponderance of usage.” In plain 
English, what is meant is that divorce may be effected either by 
use of words which are regarded in law as Sureeh or explicit 
such as ‘I have divorced thee’ etc., or by words of equivocal 
meaning technically called Kinayah. If the words which the law 
regards.as clearly and explicitly meaning dissolution of the mar- 
riage tie by the husband have by usage acquired that meaning 
such as the different forms of the word Talak, then it is not 
necessary to prove that the husband by using such an expression 
meant to convey divorce. In Mahomadan jurisprudence the dis- 
tinction between Sureeh and Kinayah is this : when a person ex- 
presses his legal act whether it be a contract, release of rights or 
dissolution of legal relations in spoken words the meaning of 
which is unmistakable either because the expressions used have 
acquired a particular significance by long usage or other wise 
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the law will take him to mean what his words convey and will Asha, Bibi 
neither permit him to say that he meant something else nor en- ante 
tertain such a question at all. When, on the other hand, the Rowther. 
language used is ambiguous, it is open to the person using it to 
say what he meant and the circumstances may be taken into ac- 
count to ascertain his meaning (See Tawzib, Cal. Ed., p. 110 
and Talwit, Constantinople Ed., pp. 137-9 and Fatawa 
Alamgiri; Bulaq Ed., Vol. I, p. 374). This rule, it may be 
observed, is not without a parallel in the rules of the 
English law regarding the interpretation of deeds. The 
word Talak or rather the different formations of the root let- 
_ters t, land q, has acquired a clear and definite meaning as de- 
noting dissolution of the marriage tie by declaration of the hus- 
band. It is not only used in that sense in the Koran and the 
sayings of the Prophet but habitually by the people as a matter 
of usage although its root meaning is ‘ setting free” or “ letting 
loose.” Hence in law the word Talak and its variations are re- 
garded as having the force of a Sureeh expression so that when a 
man uses the expression with reference to his wife he cannot 
afterwards be allowed to say that he meant not divorce but some- 
thing else. On the other hand, if a man were, for instance, to say 
to his wife “ Thou art not my wife” or “I am not thy husband,” 
or on being asked by a third person “ hast thou a wife” answers 
“no” there would be no divorce unless he meant it (See Fatawa 
Alamgiri ; Bulaq Ed., Vol. I, p. 375). This is all that is meant by 
the express (Sureeh) or ambiguous (Kinayah) forms of divorce 
and nothing turns upon the direct or indirect form of speech. If, 
therefore, when Mr. Hamilton speaks of direct and simple words 
he means thereby that the words of divorce in order to be 
Sureeh or express must be addressed to the wife, then he is lay- 
ing down a proposition for which there is really no warrant in the 
Hedaya or any other authoritative writing on Mahomadan law or 
in the principles of the Mahomadan law of divorce. Mr. 
Hamilton’s Hedaya, as is well known, is not a translation of the 
original Hedaya in Arabic, but of a certain commentary of it 
prepared in Persian especially for the use of Mr. Hamilton, who 
apparently was unfamiliar with Arabic, by certain Moulvies of 
Calcutta. This Persian commentary is not ordinarily available 


and is seldom, if ever, used among the Mahomadans nor ever 
* Z 
2 
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Asba-Hibi referred toas an authority. Mr. Hamilton’s translation of it 
v. i . . . 
Kadir Ibrahim 128) however, found vogue in the Courts and is constantly relied 
Rowther. On as authority on questions of Hanafi law, though often under 
the wrong impression that it is a translation of the Hedaya itself. 
But no statement in Mr. Hamilton’s book which is not to be 
found in the original Hedaya can be accepted as an authoritative 
exposition of the Mahomadan law on a particular point unless it 
agrees with the principles of that law or with what is laid down 
by well-known Mahomedan Jurists of authority on the subject. 
The next question to be considered with reference to the ruling 
in Furzund Hossein v. Janu Bibeetis whether the expressions men- 
tioned in the Hedayaas constituting express divorce are exhaustive 
of the forms of such divorce or are mere illustrations of the ways in 
which the different combinations of theroot-word t, 1 and q may 
be used. On reading the passage from Hedaya cited above one 
would prima facie be led to think that the phrases in question 
were meant to be exhaustive of the forms of such divorce, but 
that is not so pointed out iu Fathul Kadar, Vol. 3, page 350 
(printed at Maimania Press, Cairo), a most authoritative com- 
mentary on Hedaya. The prima facie meaning of the passage 
would be that there were no Sureeh forms of divorce except those 
mentioned, but that is not what is meant and later on the author 
(č. e. of Hedaya) mentions fatlig the infinitive form of t, l, q as 
among the express terms of divorce although not mentioned be- 
fore. And the language of the Kauz (a treatise of great authority 
on the Hanafi Law) which is to the effect “ for instance, ‘thou 
art Zaligun (divorced) and Mutallagatun (divorced) and ‘ I have 
_ divorced thee (¢allagtokey is better * * ” That this is so can 
admit of no dowbt if once we remember that the only question in 
connection with a word or phrase being either sureeh or kinayah 
is whether the law does or does not regard it as clearly and 
unmistakably expressive of the meaning of the man the legal 
significance of whose act is in ‘dispute. And we are not aware 
that the Mahomadan law in this connection pays any regard to 
the fact of the speech being in the direct or indirect form. Simi- 
larly by the definition of Talak given in Fatawa Alamgiri quoting 
from Bahmr Raiq and cited in Furzund Hossein v. Janu Brbee® 
from Baillie’s Digest at p. 205 what is meant by the passage 
“J, (1878) LLB. 4 C. 588. = 3, Ibid 591. 
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‘Repudiation or Talak’ as the term is defined in law, is a release Asha Bibi 
from the marriage tie either immediately or eventually by the use of iia ai 
especial words’ is not that the law gives effect to a divorce only if — Rowther. 
some special’ or particular words are used, but that talak denotes 
dissolution of the marriage tie when it is effected by words of the 
husband conveying that meaning as distinguished from the setting 
aside by the Court of a marriage on grounds like those mentioned 
above—see Bahmr Raiq ; Egyptian Ed., Vol. II, p. 252. 

The learned Judges also rely upon another passage in Baillie’s 
Digest vsz., ‘Its pillar is the expression.’ ‘ Thouart repudia- 
ed” or the like. But with great respect it is difficult to see how 
that passage affords any authority for the proposition that the 
words of repudiation must be directly addressed to the wife, since 
the expression within inverted commas is cited as a mere illustra- 
tion. We may mention that the ruling in Purzund Hossein 
v. Janu Bibee 1 has been considered in two recent cases— 
Sarabhat v. Rahtabhat* and Ful Chand v. Nazab Alt Chowdhry? | 
In Sarabhai v. Rahtabhat?, Batchelor J. observes that if Furzund 
Hossein v. Janu Bibee be understood to lay down that a pro- 
nowucement of divorce in order to be valid must be made directly 
to the wife he isnot prepared to follow the ruling because the 
Mahomadan law nowhere lays down such a condition. We quite 
agree in that view. In Ful Chand v. Nawab Ali Chowdry?, 
Stephen and Doss, JJ. also held that the absence of the wife 
makes no difference to the validity of a divorce otherwise duly 
effected, but they think that in Purzund Hossein v. Janu Brbee* 
there is no express decision to the contrary. l 
_ The result is that the defendant having been, in our opinion, 
validly divorced by the plaintif, the latter’s suit for restitution of 
conjugal rights fails. The appeal will, therefore, be allowed, and 
the judgment of the lower appellate Court set aside and that of 
the Munsif restored. The appellant will have her costs throughout. 
We may mention that, in the view we have taken, it becomes un- 
necessary to consider the other questions raised by the appellant, 
viz., whether the plaintiff has been guilty of such cruelty as would 
disentitle him to restitution. 


1. (1878) I. L. R. 4 O. p. 588. 2. (1905) I. L. R. 80 B. 537. 
3. (1908) LLR., 86 ©. 184, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present : Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Syed Saib its .. Petitioner* 
J. 
Meeram Bee ps ne Counter-Petitioner. 


Cr. P. C, S. 488—Applicability— Hssentials—Relationship of husband and wife 
—Mahomedan Law—Marriuge—Talak or Dirorce—Rajai and Bayan Talaks, Iddat 
explained. 

Au irrevocable divorce does not completely destroy the relationship of huskand 
and wife until after the expiry of the period of Iddat, and a wife in that position is 
entitled during lddat to an order for maintenance under 8, 488, Cr. P C, 

On a petition by the wife under S. 488, Cr. P.C. a Magistrate can make or enforce 
an order under the section only if the relationship of husband and wife exists between 
the petitiouer and the counter- petitioner. 

It is not only competent to a Magistrate to refuse to enforce an order duly made 
under S. £88, Cr. P. C., on the ground that the relationship of husband and wife bas 
ceased to exist since the date of the order, but be is also bound to abstain from enfore- 
ing his order under such circumstances [Shak Adu Ilyas v. Ulfat Bibit referred to.] 

Marriage, Talak (Rajai and Bayan) i. e, divorce revocable and irrevocable, Iddat, 
and their incidents, both according to the Hanafi and Shafei lawyers, discussed and 
explained. [Jn re Din Mahomed? ; Shah Abu Ilyas v. Ulfat Bibit; commented on.} 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the order of the Deputy 
Magistrate’s Court, Cuddapah, in D. No. 21 D of 1909. 

Muhammad Ibrahim Sarb for petitioner 

The Public Prosecutor (C. F. Napier) contra. 

K. C. Destkachart for counter~petitioner. 

‘The Court made the following 


ORDER :—The only question which calls for decision upon 
the petition of Syed Saib is, whether the Magistrate was right 
jn holding that the counier-petitioner, Meeram Bee, wao was the 
wife of Syed Saib, but is alleged to have been divorced by him 
in the irrevocable form by pronouncement of three Talaks, is 
entitled during the period of her Iddat, supposing such divorce is 
proved, to the benefit of an order for maintenance which had 
been made in her favour before the pronouncement of Talak. 
The Magistrate relies upon the decisions in Gulam Mohsdin 
yv. Kasara Bibi, In the matter of the petition of Din 
Mahammad ? and Shah Abu Ilyas v. Ulfat Bibi i. in support of 
age ON oS ee 


# Or. R. C. Nu, 309 of 1909. 25th October 1909. 
Cr. R. P. No. 217 ot 1909, 
1. (1896) 1, L. R. 19 A. 50, 2. -(1882) 1. I, B.5 A. 226, 


3: (1879) Weir's Griminal Rulings Vol. 11, p 617, 
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his view, but itis argued by the vakil for the petitioner that 
these cases do not lay down the law correctly. His contention 
would be valid if it can be said that according to Mahomedan 
law a woman irrevocably divorced ceases even before the expiry 
of her Iddat to be the wife of the person who so divorced her. 
And here it may be stated at once that there can be no question 
but that Meeram Bee is entitled under the Mahomedan law to 
maintenance during her Iddat from the petitioner. A Magis- 
trate, however, exercising summary powers conferred on him by 
S. 488, Code of Criminal Procedure, can make or enforce an 
order to that effect only if the relationship of husband and wife 
exists between the two, but in order to determine this, and only 
to that extent, we must ascertain the effect in Mahomedan law 
of an irreversible divorce on conjugal relations. But before going 
any further we may mention that some doubt was entertained at 
one time as to whether it is competent to a Magistrate to refuse 
to enforce an order duly made under S. 488, Crl. P. C., on the 
ground that the relationship of husband and wife has ceased 
exist since the date of the order, but a series of decisions have 
held, and, in our opinion, tightly held, that the Magistrate not 
only has the power, but is bound to abstain from enforcing his 
order under such circumstances~see Shah Abu Ilyas v. Ulfat 
Bibit where the authorities are discussed. 


We may say at the outset that the question under consi- 
deration is by no means easy of determination and can only be 
satisfactorily determined by taking into account the extent and 
the mode in which an irreversible Talak affects those marital 
rights, obligations and disabilities which go to constitute in law 
the relationship of husband and wife. For we shall find that 
the language of a definition such as that of marriage and Talak 
as given in any particular text book or of an argument advanced 
in it in support of a certain right or disability of the wife or the 
husband during the period of Iddat, however useful as a guide, 
does not by itself afford a certain basis for a conclusion. Now 
the rights, obligations and disabilities ordinarily incide nt toa 
valid and subsisting marriage may be thus summarised. Each of 


Syed Saib 


Meeram Bee. 


the parties has aright to the conjugal society of the other ; in 


1, (1896) L U. Rẹ 19 A. 50, 


Syed Saib 
v 
feeram Bee. 
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the event of death of one of them the survivor is entitled to a 
share of the inheritance as an heir; the husband is entitled to a 
certain degree of control over the liberty of movement of the wife; 
the wife is entitled to maintenance and residence and to be paid 
such portion of her dower as is payable by the husband on 
demand but not of the ‘ deferred? portion ; the husband can have 
three more wives at the same time and not more, but the wife 
cannot marry any other person; neither of them can marry with- 
in certain degrees of relationship of the other on account of what 
is called prohibition for affinity—which prohibition is of a perma- 
nent character—for instance, one cannot marry the mother of 
the other ; the husband can marry three other women in addi- 
tion but canndt associate together by marriage his wife and her 
sister or certain other relations of hers; and if there be children 
born in wedlock or ‘on the marital bed,’ to translate an Arabic 
phrase, the father is bound to maintain them, and when they no 
longer need the maternal care he, and, in his absence,his relatives 
have a right to their custody until they are grownup. To dis- 
solve the marriage tie is a right recognized in the husband and 
we have had occasion iu the case of Asha Brbd v. Kadir [brahim 


Rowther, + to explain the theory on which this right is founded. 


Such dissolution of marriageis called Talak, which is usually 
translated as divorce. Talak, however, is regarded by the Hanafis 
as a dangerous act from a purely religious point of view, because 

it putsan end to marriage, au institution in which temporal and l 
spiritual concerns not only of the husband and the wife bat of the 
children and of the society in general are involved, as is pointed 
out in the case just mentioned. The law, whileit permits divorce, 
having regard to the fact that sometimes it may not be possible 
for the parties to live together in peace and harmony, fulfilling 
all those religious and moral duties which are associated with 
married life, insists not only that there shall be some guarantee 
that the husband should not be acting from caprice or upon a 
momentary provocation but takes care that the interests, of the 
children that may be born in consequence of the marriage should 
not be jeopardised. The first precaution lies at the root of the 
distinction between a revocable and an irrevocable divorce and 
the enforcement of th: Iddat, or the period during which a 

z ra OME 
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woman whose marriage has been dissolved by divorce, or death, 
is bound to wait before she is free to marry again, is a sufficient 
safe-guard ensuring correct ascertainment of the paternity of the 
child that may be born to the woman after such dissolution. 
So far as the legal effect of a divorce is concerned the rule as to 
the time when it is to be pronounced, namely, during the state of 
purity of the wife, has oniy a theological significance,and the two 
important forms of divorce, froma legal point of view, are the 
t Raja? usually translated as revocable or reversible and Bayan, 
i. e., irrevocable or irreversible. A simple pronouncement of the 
sentence of Talak, once or even twice, constitutes a revocable 
divorce which means that the husband is entitled to undo its 
effect if he so chooses, but he must express his intention to that 
effect either by words or in act before the expiry of the period of 
Iddat which counts from the date of the first pronouncement. If 
he allows the period of Iddat to lapse without revoking the divorce, 
there is a complete cessation of the relation of husband and wife 
atthe end of that period. Iddat is, as ordinarily calculated, 
the period of three menstrual courses, and in the case ofa 
woman not subject to such courses it is three months ; in the 
case ofa widow Iddat is of four months and ten days, and if 
a woman is pregnant, her Iddat is in any case prolonged until 


confinement. 


What then are the legal effects of a reversible divorce? Du- 
ring Iddat the husband still retains his right of access to the wife, 
but the latter has n-~ corresponding right until revocation to the 
conjugal society of the former. No doubt it would be proper on 
the part of the husband before seeking the society of his wife in 
such predicament to revoke the divorce formally, but this is not 
necessary in law; he cannot, however, compel her to accompany 
him on a journey, but otherwise she remains under bis matrimo- 
nial restraint ; she is entitled to residence and maintenance and 
the deferred portion of her dower becomes due. If he has three 
wives at one time in addition to the divorced wife, he cannot 
marry a fourth woman, nor can he marry such wife’s sister, and if 
either of them dies before the efflux of Iddat the survivor is entitled 
to a share in inheritance from the deceased. These being the in- 
cidents of a reyocable divorce it is obvious that sych divorce, 


Syed Saib 
X. 
Meeram Beeg 


Syed Baio 
y. 
Mecmm Ber, 


16 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


though not without some effect on marital relatious Curing Iddat, 
does not absolately put an end to therelationship ofhusband erd 


. wife ; and in this all Sunni lawyers agree. Ifa divorce in this 


form can be said, therefore, to effectuate a dissolution of marriage, 
as is implied in the-general definition of Talak, the dissolution 
so caused is only tentative and prospective. The essential. 
difference between this form of Talak aud an irrevocable Talak 
which may be effected by three pronouncements in one and 
the same speech, or, if separately, within the period ofone 
month, or by the use of an emphatic expression conveying the 
intention to pronounce an irreversible divorce, is this. The 
effect of an irrevocable divorce cannot, as the description implies, 
be recalled even during Iddat. In both cases, on the expiry of 
Iddat all those relations which are incident to a marriage come 
to au end. But the immediate effect of an irrevocable divorce, ` 
unlike that of a revocable divorce, is to make it unlawful for the 
husbaud to cohabit with the wife, and if he cohabits with her 
with knowledge of the untawfulness of the act, he becomes liable 
to the sentence of death—the punishment awarded for fornication. 
They may marry again, but if the irrevocable divorce was by 
three pronouncements of three Talaks, the law places a further 
difficulty in the way ofsuch union, namely that before remarriage 
the woman should have been married to another man aud divorced 
by the latter after he had consummated the intermediate marriage ; 
and if one of them dies during Iddat the other gets no share in 
the inheritance. That being the result of an irreversible divorce 
according to all the Sanni schools, the Shafeis hold that it com- 
pletely and effectually severs the mactiage tis, and they therefore 
on that ground would uot allow, during Iddat, maintenance to 
the woman so separated, unless she is already preguant and per- 
mits the husband to marry her sister or a fourth wife. Tue Hanafi 
lawyers, however, recognize the existence of the right and the 
disabilities just mentioned during Iddat following upon an irre- 
vocable divorce, and both the Hanafi aud the Shafei lawyers re- 
cognize her right to residence and her subjection to the custody 
of her husband. 

The question now is, to what we are to attribute the Hanah. 
law on this point—to the subsistence ofthe marriage tie in spite 


ofsuch divorce or to some other ground ? Here it is necessary 
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to clear the ground by pointing out that the observance of Iddat 
has no necessary Connection with the completeness or non-com- 
pleteness of the severance of conjugal relations. For Iddat is to 
be observed on the death of the husband when there can be no 
pretence of the subsistence of a marriage, and it is not to be 
observed at all by a woman who has been divorced by her hus- 
band before he has had any sexual connection with her. Iddat, 
it should be borne in mind, is primarily imposed with a view 
“to ascertain whether the woman is pregnant, so that the pater- 
nity of the child that is born:to a woman whose marriage is dis- 
solved may be fixed, though the rules regulating the period of 
Iddat cannot be said to be conterminous in all cases with that 
object. This is a matter to which the Mahomedan Law, 
which recognizes legitimate descent only attaches consider- 
able importance, not only in the interests of the child which 
may be born susequently so that its father may be made 
responsible for its maintenance and up-bringing, and it may 
not suffer the stigma of being of “unknown descent” (Maj’- 
hul-un-nasib) but also in the interests of the father and his 
relatives so that their lineage may be preserved. No doubt, in 
cases in which Iddat is imposed the woman does not recover 
her complete marital liberty until the period has expired, but 
this only shows that in the Mahomedan law the marriage tie 
may no longer exist as on the death of the husband, and yet 
some of the legal incidents usually associated with a subsisting 
marriage may survive for sometime. But it cannot be taken to 
prove the converse proposition that because some of such rights 
and obligations are suspended or lost, the relationship of 
husband and wife has necessarily ceased to exist. 


To what then are we to ascribe, in the first place, the conti- 
nued incapacity of the husband who has irrevocably divorced 
his wife to marry her sister during Iddat or to marry a fourth 
-wife if he has already three wives excluding the woman who 
has been divorced. It seems that the law on this point can be 
satisfactorily explained only upon the hypothesis that the mar- 
raiage still subsists so that the diovrced woman still retains the 
status of wife, and that is the ground on which Hedaya bases the 
law (see Hamilton, Grady’s Edition, pp. 30 and 32). Ibn Ham- 
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Hedaya, aud whose opinions are undoubtedly entitled to an in- 
dependent weight, however, observes in this connection (see 
Fathul Quéer, Egyptian Edition, Vol. I, p. 132), that it would 
be more accurate to say that some of the consequences of mar- 
riage subsist during Iddat ofan irrevocable divorce rather than 
the marriage itself. But this hardly affords any explanation of 
the law. 

As tothe rights of maintenance and residence, these are also 
upheld by the author of Hedaya substantially on the same 
ground, that is to say, subsistence of marriage during Iddat so 
far as some of its consequences including these rights are con- 
cerned, The argument is that one of the most important ends 
for which marriage is legalized isthe begetting of children, 
and as Iddat of divorce is enforced for the purpose of ascertain- 
ing whether the woman is bearing a child and she is therefore 
obliged to live under the protection of her husband, he is not 
only bound to provide her with residence but also with mainte- 
nance, because maintenance isareturn for the custody of the 
husband with reference to the chief end in view in marriage. 
And the Hanafi lawyers draw a distinction between this case 
and the case of a woman undergoing Iddat of widowhood, hold- 
ing that the latter has no right of maintenance, because the 
marriage no longer subsists, while her Iddat and right to be 
provided with residence are based on special texts (see Hamil- 
ton, Grady’s Edition, p. 145). In our opinion, therefore, an irre- 
vocable divorce does not completely destroy the relationship of 
husband and wife, until after the expiry of the period of Iddat, 
and therefore a wife in that position is entitled during Iddat to 
an order for maintenauce under S. 488 of the Code of Cri- 
minal Procedure, as held in the cases cited above. But it must 
be admitted that we have arrived at this conclusion after con- 
siderable hesitation. We may, however, mention that we should 
not have thought it necessary to deal with the question at such 
length but for the fact that in none of the reported cases brought 
to ottr notice is the question discussed with reference to its ob- 
vious difficulties. In Gulam Mohidin v. Kesara B1b27 the ground 
upon which Zurner C.J. bases his decision is that under the 
Mahomedan Law a wife irrevocably divorced is entitled to 





J. (1879) Weir’s Cr. Rul., Vol. I, p. 617. ` 
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maintenance during Iddat, but as has already been pointed out- 
that does not conclude the question whether she is so entitled under 
the Code of Criminal Procedure. In Lx the matter of the Petition 
of Din Mahammad, in which Mahmood J. considered the question 
in its proper aspect, the learned Judge mainly satisfied himself 
with quoting a passage from Hamilton’s Hedaya (Grady’s Edition, 
p. 100) which runs thus: “A marriage is accounted still to subsist 
during the Iddat with respect to various of its aspects, such as the 
obligations of alimony, residence and so forth, and hence it may 
lawfully be accounted to continue in force with reference to the 
woman’s inheritance, but as soon as the Iddat is accomplished 
a further procrastination is impossible, because the marriage 
does not continue in any shape whatever.” In the original 
Aledaya, however, the words “ such as the obligation of alimony, 
residence and so forth” do not occur, and apparently the Per- 
sian version which Mr. Hamilton translated has imported these 
words from Kifayah, a well-known commentary of Hedaya (see 
Fathul Qudir, Egyptian Edition, where both the Hedaya and 
the Kzfayah are printed at pp. 3 and 4, Vol. IV). Mahmood J., 
moreover, does not consider the question with particular refer- 


ence to an irrevocable divorce which, as we have pointed out, 


differs from a reversible divorce in some important respects. 
Further, the passage in Hedaya corresponding to that quoted 
by the learned Judge, occurs in a discussion of the question as 
to the right of inheritance of a wire divorced by her husband in 
his death-illness, and the main ground on which her right asan 
heir is recognized is that according to Mahomedan Law, when 
a man is seized of an illness which subsequently ends in his 
death, his heirs acquire a sort of inchoate right in his posses- 
sions during such illness, and hence the husband during such 
sickness is not allowed by divorcing her to defeat the rights 
which have already begun to accrue to the wife. The case of 
Shah Abu Ilyas v. Ulfat Bibi? merely adopts Mahmood J.’s 
judgment on the point in Zz the matter of the petition of Din 
Mahanunad. 
The revision petition must be dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-Present :— Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 
Natesan Chetti alzas Chidambaram 
Chetty aud another i Appellants* 


in all appeals 
(Defendants) 


Vengu Nachiar, A. No. 158, 
Sella Nachiar, A. No. 159, Respondents 
Bothakza Nachiar A. No. 160, (iainih 


C.P.C. ( Ast XIV of 1882) Ss. ?75—" Relates to the suti, meaning of— Registra- 
tion Act, SS. 3, (D, 17, Suh- Ss. 1 and 2— Registration of compromise decrees relating to 
leases. if necessaru—T.P. A, S. 107 —Transferor and Transferee—Dolivery of posses- 
sion— Essentials—Statute—- Construction —Pruviso. 


The words “relates to the suit” in 8. 375 of the Code (1882) means “relates to the 
matter of theclaim in the case” and there is nothing in the section to restrict the relief 
granted in the compromise to what ‘s prayed in the plaint or less. [Ramdhari Kuar v, 
Kakan Lal Chaudhry? ; Gurudeo Singh v. Chadrika Singh”, applied. Venkatappa 
Nayanin v. Thimma Nayonin®; Muthu Vijaya Raghunatha Udayana Tevar v. Thana 
dararaya Thambirant; Joti Kurucetappa v. Izri Sirusappa®; not followed.) 


The provisions of the Registration Act do not apply to proper judicial proceediugs 
whether consisting uf pleadings filed by the parties or orders made by Court, [ Bindesur 
Naick v. Gangasaran Saha! referred to.] 

Decrees and orders are clearly outside the scope of S. 17-of the Registration Act 
whether they relate to leases or not; and Sub-S. 2 of S. 17 has not the effect of mak- 
ing decrees and orders relating to leases compulsorily registrable. — 

Provisoes are often inserted unnecessarily excepting cases which would not other- 
wise.fall within the enactment for the purpose of removing apprehensions, and cases not 
otherwise cleariy outside the scope of an enactment cannot be brought within it by 
any inference founded on the terms of the proviso. 

In India attornment by the tenants liable to pay rent and receipt of rent from 
(bem are not necessary to give the transferee possession of the rert even where the 
transferor has possession to give ; and where the transferor has no possession to giver 
all that be need do is to send a notice to the lessee to pay the rent to the transferee, 

The plaintiffs were sued in a prior litigation by their sister and the defendant's 
father. The sister elaimed to be entitled to all the villages and the defendant’s father 
claimed to be a lessee under her. The suit was compromised on the terms that the 
plaintiffs were to accept the lease by their sister to defendant’s father and each of the 
sisters was to be entitled to 4 of the rent payable thereunder. One ofthe terms of the 
compromise was that the four sisters were to send yadasts to the lessees in possession of 
the villages to pay their rent to defendant's father, 


Heid:—(1)That ihe compromise was one relating to the suitand as such good and 
enforceable, 5 
*A, Nos. 158, 159 and 160 of 1907. 8rd Septembar 1909. 





1. (1908) 13 C.W.N. 217. 2, (1907) L. L-R. 360 193 
3, (12894) I. L. R. 18 M. 410. 5. (1898) I, L. R. 22 M. 214. 


5, (1907) I. L. By 30 M. 478 at 480. 6 (1897) LL.R. 20 A, 171, @.C.) 
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(21 That the compromise was not bad for want of registration, whether it related to 
the lands included in the suit or not,either under S, 17 of the Registiation Act or under 
8.107, T. P. a, 


(3) That there was sufficient delivery of possession in the case by plaintiff's giving 
notice to the lessees in possession to pay rent to the defendant’s father. 


Appeais from the decrees of the Subordinate Judge’s Court 
of Madura, East, in O. S. Nos. 1, 2 and 3 of 1906, respectively 


These are three suits for rent against the same persons to 
which the defences are (r) that a compromise decree which was 
alleged by the plaintiffs:to constitute the lease was invalid as a 
lease, not having been registered; (2) that possession was not 
delivered, and (3) that there was a subsequent agreement in the 
shape of a condition precedent to the pavment of rent. ‘The first 
question is as to the construction of the compromise decree. The suit 
in the compromise decree was by the rst plaintiff as heir of R, her 
‘mother, to all the properties of R against her three sisters as defen- 
dants. The 2nd plaintiff who was a lessee from R joined the ist 
plaintiff intbat suit with a view to recover the whole as a lessee of 
the rst plaintiff whom he reco~nised as thesole heir of R. The de- 
fendants therein admitted rst plaintiffs right to 4 of the whole 
and to the 2nd plaintiff's right to be a lessee of that jth. They 
did not admit the rest. The compromise agreement recognising 
this admitted right stated that thereafter the plaintiff and the three 
defendarits were each to be owner of #th and that 2nd plaintiff 
was to be lessee of all, że, of each in respect of 3th. But the 
decree which was passed in the case was simply that there shall 
be a decree in the terms of the compromise in so far as it was 
‘consistent with the plaint’. Overruling all the contentions of 
the defendants decrees were now passed for the rents claimed. 
Other facts are given in the judgment. 


P. R. Sundara Atyar, S. Srintvasa Atyangar and C. V. 
Ananthakrishna Atyar for appellants {defendants.) 


The Advocate General (P. S. Stvaswami Atyar) and K. N. 
Atya for respondents (plsintiffs), 


P. R. Sundara Atyar:—I submit that out of the compromise 
the only thing that could be deemed to have been embodied in 
the decree is only what was originally admitted and the rest of 

_ it was outside the plaint. It cannot be deemed to include the 
other terms of the compromise which are not only foreign to the 
scope of the plaint but which, if carried out, would (x) give a 
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tight in each of the defendants to jth of the suit properties, (2) 
destroy the old lease of the whole of the suit properties which 
the and plaintiff had from R, and (3) create new leases each for 
4th in favor of the plaintiffand the 3 defendants—ef. $.373, C.P.C. 
The lower Court quotes Purna Chandra Sarkar v. Nil Madhub 
Nandi! in favour of its view that the leases must be deemed to 
bave been incorporated in the decree as it was a condition on 
which the other portion of the decree in favour of the then plaintiffs 
was agreed to be granted. I submit that as in the written statement 
the defendants had admitted all the rights which the decree gavethe 
then plaintiffs, there was no necessity for their accepting it on any 
condition, and also that as the decree does not state that the rest of , 
the compromise is to be the condition on which the decree in 
favour of the plaintiffs was given, the portion in favour of the then 
defendants canuot be deemed to be part of the decree. Next, the 
statement of a lease as a concition is not itself a lease, and a lease 
has to be registered, whether it is in a decree or in a deed—S. 17 
of the Registration Act; S. 375, C.P.C.; Gurudeo Singh v. 
Chandrika Singh®?; Patha Muthammal v. Esup Rowther®; 
Muthayya y. Venkatarathnam.* Moreover $. 107 of the T.P. 
Act applies to the case. i 

The Advccate General —The written statement in the previous 
case wanted the suit to be dismissed as regards Tiruvattiyur one 
of the six villages. The decree does incorporate the termsof the 
compromise. 5.375 speaks of “so far as il relates to the suit.” 
The ‘Court intends to do what the law requires it to do— 
Ramasamiv. Ramasamt®, ‘The words “so far as it relates to the 
suit” would include what was pleaded by both parties to the 
suit. ‘The words “ in so far as it is consistent with the plaint” 
means in so for as it does not go beyond the subject-matter of the 
plaint or thereliefs soughtin the plaint. The reliefs granted by the 
decree need not be the identical reliefs sought for. They may be 
less and they may be of.a different character; e.g., in a suit for 
land which each party claims as his, a compromise decree 
may grant tue plaintiff Rs. 100 and dismiss the plaint. 

The plaintiffs wanted to recover the whole of the village 
(Tiruvattiyur) while thé defendants admitted the plaintiff’s right 





1. (1901) 5 C. W. N. 486. 2. (1907) 1. L. R. 36 ©. 193. 
3. (1906; I. L. R.29 M. 365. 4. (1901) IL. R. 253 M. 563 
i 5. (1907) 1 L. R. 30 M. 255. 
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only tu 4th of the rest. The compromise decree in respect of 
this village was that the plaintiffs be put in possession of the 
whole village on certain conditions. Such a decree will not be in- 
consistent with the plaint. The fact that the defendants also do 
get some advantage under the compromise decree will not make 
it inconsistent with the plaint. The conditions annexed to the 
decree may be either declaratory or executable. As there was a 
lease already executed by the 2nd plaintiffin favour of the rst, the 
agreement was that that shall bein favour of the rst plaintiff 
and of the 3 defendants, each to the extent of ith and that the 2nd 
plaintiff shall pay each of them 4th of the whole rent. Even 
without there being alease of jth in favour of each of the four, 
the agreement to pay each ith of the rent would þe valid, ‘There 
is no undertaking in the compromise to execute any new lease. 
There was on necessity to grant any new lease. 2nd plaintiff was 
given the possession he asked for on condition of his paving a 
certain amount to the defendants— Pranal Anni v. Lakshmi 
Annt'; Foti Kuruvetappa v. Lert Strusappa*; Subbarayudu v. 
Venkatarathnam’; Ap. 202 of 1904 (unreported) ; S. A. 673 of 
1g06 (unreported); Govinda Chandra Pal v. Dwarka Nath Palt; 
Fasimuddin Biswas v. Bhuban Felant®; Gupta Narain Das v. 
Bijoya Sundari ê. 

The last two cases also decide that registration is not neces- 
ary as tegards compromise decrees—Purna Chandra Sarkar v. 
Nil Madhub Nandi”; Ramdhari Kuar v. Kannan Lal Choudry’. 
Gurudeo Singh v. Chandrika Singh’, quoted by the other side, is 
opposed to the other cases decided by the Calcutta High Court 
and is wrong with regard to the decision on the point of regis- 
tration. 

In the present case there is no lease but only a decree. Any- 
thing which will have tbe effect of a lease does not thereby 
become a lease. There is no definition of lease in the Transfer 
of Property Act and the Registration Act simply says that a lease 
“includes. * * *”. As to S.17 of the Registration Act, 
Cl. (6) and (c), they were inserted ex mazore cautela. By the 
specific mention of certain kinds of documents in clauses (4) and 
(c) other documents are not to be supposed to require registra- 
tion even if they are embodied in decrees. A lease is an act of 

1 (1899) I L.R. 22 M, 608 (P. C) 2. (1907) LL.B. 30 M. 478 480, 





8, (1907) I7 M. L.J, 200. 4, (1908) I.L R. 35C: 837 841. 
5, (1907) I. L, R. 34 C. 456, 462. 6. (1897) 2 C. W. N, 663. 
7. (1901) 5 C.W.N. 486. & (1808) 9C.L. J. 16,18 C W N. 217, 


9, (1907) LL.R. 36C. 193. 222. 
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the party. A decree is an act of the Court. Registration is 
necessary only when it is an act of the parties, 2.2., only “when 
they are executed by parties, as isappaient from the opening words 
of the section—-Brra7 ddohinee Dasee v. Khedar Nath Karmakar.> 
The answer to the objection based upon S. 107 of the Transfer 
of Property Act isthe same. The Transfer of Property Act deals 
only with acts of parties. If the agreement is incorporated in 
the decree it does not require registration. If not incorporated 
itis a mere agreement, and it is a lawful agreement which will be 
binding upon the parties—see Szndesri Nawk v. Ganga Saran 
Sahu?; Pranal Anntv. Lakshmi Anne? ; Raghubans Mant Singh 
v. Mahabir Singh +*+; Muthayyav. Venkata Rathnam*. Patha 
Muthammal v. Esuf Rowther® is wrong, in so fa. as it is opposed 
to the ruling of the Privy Council in Pranal Anns case? is really 
in my favour. If the agreement is embodied in the decree it may 
be executable or declaratory. But the Judge hes, on a pre- 
vious execution petition filed to recover rent, ruled that no 
decree had been passed in my favour entitling me to execute. 
The function of an executing Court is only as regards the execu- 
tion, discharge or satisfaction ; it cannot decide that there is no 
decree or no'valid decree. The existence of a decree, it must 
assume. in this case the Judge has held that what was granted 
in my favour by the compromise agreement did not torm part of 
the decree. An erroneous decision on a question of law will sot 
be ves gudtcata— Attammav. Naratna Bhatia”. Anyhow this agree- 
ment is embodied in the compromise, and that is judicial evidence 
of my right and I can enforeé it in asuit. It is not open to any 
one to blow hot and cold. Therefore S. 244, C. P. C., cannot be 
a bar. 


P. R. Sundara Atyay in reply—When the defendant’s 
daughters said that they ‘accepted the lease’ given by the 
rst plaintiff in the previous suit, there was a new lease created in | 
favour of each daughter. No wordsof demise are necessary to 
constitute a lease—ozde the definition of ‘lease’ in the Registra- 
tion Act. Evenan agreement to lease is a lease. Stroud’s 
Fudtual Dictionary says that any instrument having the effect of. 
a lease isa lease. The old lease is split up into four new leases in 
favour of new people, There can be no ratification by one for 


1. (1908) LLR. 36 0.1010. 2 (1897) LL. R 20A. 171P. G). 
3. (1899) L L. R. 22 M. 508, 511, 513. 4. (1905) LIAR. 28 A. 78, 80. 
6. (1901) L L'R. 25 M 563. b. (1906) LLR. 29 M. 366, 367, 


7 (1907) LLR. 30 M. 501, 504. 
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whom an act was not originally done. If a sum of money is paya- 
ble as rent it cannot be decreed unless there is a lease. As to 
when one lease should in law be deemed to be surrendered and a 
new lease created,see Woodfall on Landlord and Tenant, p. 342 
et seg. Any alteration in the conditions will cancel the old lease 
and create a new one. A compromise decree stands on the same 
footing as the contract of compromise as regards its validity— 
Krishnabhat v. Hari Govind’; Nagappa v. Venkata Row *; 
Lakshmanasami v. Rengamma? ; Ramasami v. Ramasami.* As 
regards the decree that can be passed under S. 375, it must 
be one that relates to the subject-matter and to the suit. Any 
decree which contravenes this rule will be wléva vires so far as 
regards the portion contravening—Venkalappa Nayanim v. 


Thimma Nayanim® ; Muthu Vijaya 
cases quoted by the other side are not 


v. Thandavaraya.® The 
against this view if we 


look to the facts and the pleadings in those cases. A decree 
may give a relief in favour of a party on certain conditions, but 
the conditions themselves cannot be availed of by the opponent 


as a part of the decree, for to include 


that would be outside the 


scope of the suit. As regards the necessity to register decrees, 
the Privy Council has not, iu the two cases cited, decided that 
they do not require registration. All that they say is that the 


narration of the agreement would only 


be judtctal evidence there- 


of. A compromise petition is not a pleading. It comes in when 
pleadings are ended. Even if the compromise had been em- 


bodied in the decree, still it will be invalid for want of registration., 


P. R. Sundara Atyar on the merits—Unless there is a 
contract to the contrary the law implies, in the case of a lessee, a 


covenant for possession and auiet 


enjoyment. If the cove- 


rnant is broken by the tenant not attorning to me thereis a failure 
of consideration, and so the lessor cannot recover rent in pro- 


portion to the failure of consideration. 


The Advocate-Geneval onthe merits—The transaction be- 


tween the parties is not a lease: it is partly merely a chose 


in action, being only a transfer of the right to collect rents, 
and partly a transfer of a reversion by way of lease. By giving 
notice to the lessee to pay the rent to the transferee, the 





1. (1906) LLR. 31 B. 15. 
3. (1902) LL.R. 26 M, 31. 
5. (1894) LLR 18 M, 419, 
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transferor does everything he is in law bound to do in respect 
of the former—vzde the definition of an ‘actionable claim’: 
S. 2 and S. 131 of T. P. Act. Rent is a debt, whether it is 
rent for past period or for the future—~Avumnachellam Chetti v. 
Subramaniam Chetti?; vide S. 130 of the old T.P. Act; Foa on 
Landlord and Tenant, 4th Edn. pp.164 and 165; Halsbury’s Laws 
of England, Vol. IV, pp. 369, 363, 368, 375 on the meaning of 
‘chose in action.’ Even future debts are choses in action—Kyzll 
v. Prowse? ;Encyclopcedia of Laws of England, and Edn., Vol. 3, 
page 49 ; Shephard’s Transfer of Property Act, p. 18, for the mean- 
ing of ‘actionableclaim’. Title to thing assigned vests as soon as 


` the transfer is made; so the transferee must, if necessary, bring a 


suit to realise the claim. The covenant for quiet enjoyment can 
apply only in the case of an actual lease—Mammikkutt? v. 
Puzhakkal Edom.*? Even supposing that there is a lease of mel- 
varam, if the original lessee, vzz., the Sivaganga lessees, fail subse- 
quently to pay the rent, that cannot constitute a disposséssion or 
breach of a convenant for quiet enjoyment. Covenant for posses- 
sion or for quiet enjoyment can only ‘be in the case of actual 
possession. Here the thing leased is only aright to get rent 
trom the actual lessee Ifa third party collected the rent from 
the actual holders of the land, that would be a case of inter- 
ference with the appellant’s right to collect rent. Mere refusal by 
the ryot to attorn to the man entitled to collect rent will not 
constitute a failure to give possession. [Wallis J.—You must 
give such possession as the nature of the case admits of.] By 
refusal to attorn the actual holder of the land is not in posses- 
sion of the right to collect rent. In such a case the actual hol- 
der's possession is not adverse to the landlord. [f so it cannot 
be adverse to the assignee of the melvaram—Zemzndar of 
Vizianagaram v. B. Suryanarayana*t; Raja of Venkatagiri v. 
Iskapalli Subbayya.® ` 

P. R. Sundara Atyar on the right to collect rents, being a 


. lease, said that this was a case of concurrent lease—Foa, p. 631; 


Woodfall, 240, 241, 200 ; Ram Anant Sing v. Shankar Singhs 
Harman v. Beam” ; Wordsley Brewery Co. w. Halford.® 





1. (1906) I. L. R. 30 M. 235. 2. (1884) 33 W. R. 163, 
3. (1906) L- L, R. 29 M. 353. 4. (1901) I. L. R. 25 M. 587 
5. (1902) I. L. R. 26 M. 410. 6. (1908) I. L. R. 30 A. 369. 
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K. N. Aiya on the memo of objections.—I am en- 
titled to interest under the Interest Act on the amount of rent. 

P. R. Sundara Atyar.—The Interest Act says it is a matter 
of discretion. Your Lordships will consider all the circumstances 
of the case. 

The Court delivered the following 

JUDGMENT :—In these suits the plaintiffs seek to recover 
rent alleged to be due to them, respectively, under a compromise 
eutered into between themselves, on the one hand, and their sister 
and the defendants’ father, on the other, in O. S. No. 18 of 1901, 
on the file of the Subordinate Court of Madura, East. The plain- 
tiffs in these suits and their sister are the daughters of the late 
Rajah of Sivaganga. The Rajah granted a permanent lease of six 
villages to his wife, aud his wife in turn leased 5 of the 6 villages 
to the European lessees to whom the Rajahhad leased the bulk 
of the Zemindari and who are commonly known as the Siva- 
ganga lessees. As stated in the plaint filed by the defendants’ 
father in O. S. No. 18, the Sivaganga lessees paid her the rent 
for six faslies or Rs. 60,000 in advance in 1891. The plaintiffs’ 
mother died in 1892, and in 1900 her youngest daughter, the 
present plaintiffs’ sister, claimed to succeed to the six villages 
as heiress to her mother and to the exclusion of her sistets, the 
present plaintiffs, on the ground that she was the sole unmarried 
daughter at the time of her mother’s death. For the assertion 
of this claim she sought the assistance of the defendants’ father, a 
leading Nattukottai Chetti in the Madura District, and in 
October rg00 he advanced her Rs. 30,000 on a mortgage of her 
interest in the villages, Exhibit A, aud took a lease of them from 
her, Exhibit B, and in February 1g01, joined with her as and 
plaintiff in O. S. 18 of 1901r, against her sisters, the present 
plaintiffs, for the purpose of asserting her rights and his rights as 
lessee under her in the suit villages. The present plaintiffs in 
their written statement, Exhibit N, set up that their mother 
took nothing under the permanent lease which they alleged was 


executed by the late Rajah devamz for his own benefit, but they ` 


alleged a subsequent family settlement by which they and their 
sister were entitled on his death to succeed each to one-fourth 
share in the villages. While the suit was pending, the minor 
Rajah, through the Court of Wards, applied to be made a partv 
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for the purpose of asserting his claim to the six villages, but his 
application was rejected on the 5th Angust 1901, Exhibit O. 
Subsequently, on the roth March 1902, the suit was compromised 
on the terms, speaking broadly, that the 1st plaintiff was to give 
up her exclusive claim to the six villages aud that the three de- 
fendants, the present plaintiffs, were to accept the lease, Exhibit 
B, executed by her in favour of the and plaintiff, the present de- 
fendants’ father, and each be entitled to one-fourth of the rent 
payable thereunder. One of the terms of the compromise was 
that the four sisters were to send vadasts or notices to the Siva-~ 
ganga lessees to pay the rent due under the lease of the 5 villages 
to the and plaintiff, and this admittedly was done. The Siva- 
ganga lessees, however, failed to pay any rent to the 2nd plaintiff 
apparently in consequence of a notice, Exhibit I, dated the 23rd 
June 1902, from the Court of Wards demanding the rent on 
behalf of the minor Zemindar and threatening a suit if it was 
not paid. No such suit was instituted, but the Sivaganga les- 
sees refused to pay their rent of the 5 villages to the defendants’ 
father and the defendants after him without an indemnity, and 
they in their turn refused to pay the plaintiffs their share of the 
rent due to them, and after an unsuccessful attempt to recover 
their rent in execution of the decree in O. S. No. 18, Exhibit H 7, 
the present suits were instituted by these plaintiffs for the purpose 
of recovering their respective shares of the rent. 


The defendants contended that the plaintiffs were not en- 
titled to sue because the compromise had not been registered, and 
also because of their failure to give possession of the rent payable 
by the Sivaganga lessees in respect of the 5 villages, and also that 
by a subsequent agreement no rent was payable to the plaintiffs 
until the defendants had recovered the rent payable by the Siva- 
ganga lessees. The Subordinate Judge overruled all these conten- 
tions and gave the plaintiffs decrees. These contentions were again 


raised before us in appeal. Before coming to the objection for 


want of registration, it will be convenient to deal with certain con- 
tentions which wete raised as to the scope and effect of the de- 
cree, Exhibit D. Inthe first place, it was said that the compro- 
mise did not relate to the suit within the meaning of S. 375, 
Civil Procedure Code, in so far as it constituted the and plaintiff 
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in the suit a lessee under the 1st plaintiff and the defendants in 
the suit (the present plaintiffs and their sister), and entitled the 
defendants in the suit to recover rent from the 2nd plaintiff, as 
no such reliefs were sought in the plaint, and that, therefore, this 
part of the compromise could not be covered by the decree. It is 
quite true that no such reliefs were sought and that this test was 
laid down as applicable to compromises in Venkatappa Nayanim 
v. Thimma Nayantm™ and applied in Muthu Vijaya Raghunatha 
Udayana Tevar v. Thandavaraya Tambtran?, but in a jater case, 
Foti Kuruvetappa v. Izari Strusappa*, it was held that ‘‘relates 
to the suit” in S. 375 means “relates to the matter of the claim 
in the case” and that there is nothing in the section to restrict 
the relief granted in the compromise to what is prayed in the plaint 
or less. We entirely agree with this view which is also in ac- 
cordance with the decisions of the Calcutta High Court in Purna 
Chandra Sarkar v. Nil Madhub Nandit, Ramdhari Kuar v- 
Kekan Lal Choudhry® and Gurdeo Singh v. Chandrikah Singh 
and Chandrikah Singh v. Rashbehary Singh®. In Original Suit 
No. 18 the rst and the and plaintiffs were litigating as lessor and 
lessee for the ownership and enjoyment of the six villages, and the 
compromise provided how the six villages were to be owned and 
enjoyed by the parties to the suit. Such a compromise, in our 
opinion, clearly relates to the suit, and might properly be covered 
by the decree. -i 

It is next objected that this part of the compromise was not 
in fact embodied in the compromise decree, Exhibit D. The duty 
of the Subordinate Judge, under S. 375, was to pass a decree in 
accordance with the compromise in so far as it related to the suit, 
and to refuse to pass a decree in respect of such portions as did 
not relate to it. What the Subordinate Judge actually did was 
to pass an order on the petition, Exhibit Dr, “ Decree in 
terms of the razinamah in so far as it is consistent with the 
plaint,” and the decree, Exhibit D, sets out that the Court “ re- 
solves to make a decree in accordance with its(the razinamah’s) 
terms and so far as is consistent with the plaint and hereby directs 
that the plaintiffs and defendants do abide by the same. The 





1. (1894) I. L. R. 18 M. 410 at p. 414. 2. (1898) I. L. R. 22 M. 214. 
. 3. (1907) 1. L. R. 30 M. 478 at p. 480. 4. 41901) 5 0. W. N. 485. | 
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terms of the razinama are * * æ (setting them ont). 
(The purport of the Razinama has been given above—ED.) 

Now, it is not clear what the Subordinate Judge meant by 
‘consistent with the plaint? Strictly speaking, it may be con- 
tended that the whole compromise is inconsistent with the plaint 
as it rejects the exclusive title of the rst plaintiff to the six villa- 
ges on the basis of which the rst and 2nd plaintiffs sued. Ob- 
viously, however, the Subordinate Judge did not take this view 
or he would not have passed the decree atall. Although he has 
expressed himself badly, we do not think the Subordinate Judge 
intended to do more than to comply with the provisions of §. 375 
by passing a decree in accordance with the compromise in so far 
as it related to the suit, and that this must be taken to be the 
effect of his decree. On any other view, it would be necessary to 
consider how far the present defendants and their father, who got 
possession of one of the suit villages on the strength of this com- 
promise, are now to raise an objection of this kind. 

It is then said to be ves judicata that this portion of the com- 
promise is not included in the decree by reason of the order of 
the succeeding Subordinate Judge on the execution petition, Exhi- 
bit H. Now it is clear that this Subordinate Judge treated the 
decree, Exhibit D, as decreeing the compromise in so far as it 
related to the suit, and in this, we think, hewasright. He also 
held that the decree, Exhibit D, did not award the remedy sought 
in the execution petition. -Here again, we think he was right, 
for the decree, Exhibit D, can only be read as declaratory of the 
plaintiffs’ right to rent, and not as directing payment of it by 
the decree as often as it fell due. The Subordinate Judge, how- 
ever, went further and held that this part of the compromise did 
not relate to the suit and, therefore, no decree could be considered 
to have been passed with regard to it. We think he was wrong 
in holding that this part of the compromise did not relate to the 
suit forthe reasonsalready given in an earlier part of the judg- 
ment, and that this was a mistake of law which, according to the 
decisions of this Court collected in Mangalathammal v.Narayana- 
swami Atyar’ does not give tise to res judicata ina subsequent 
proceeding in which the operation of his order is not called in 
question. 





1. (1907) I. L. R. 30 M. 461 at p. 463. 
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The contention that this part of the compromise was not em- 
bodied in the decree appears to be material only in so far asit 
bears on the objections for want of registration. It is said that 
the effect of this part of the compromise is to create a new lease 
from the plaintiffs and their sisterin favour of the defendants’ 
father, and that such lease is bad for want of registration under 
S.170f the Indian Registration Act. What the compromise 
does is to provide that the registered lease, Exhibit B, shall 
be accepted by the present plaintiffs and that they shall be en- 
titled each to }th of the rent under it. Now we are not clear that 
we are bound to construe the compromise as creating a new lease 
so as to give an opportunity for the objection, but even if we are, 
we think the objection fails. In Brzdesri Naik v, Ganga Saran 
Sahu’ in the Privy Council, Lord Watson, delivering their Lord- 
ships’ judgment, laid it down that the provisions of the Registra- 
tion Act “do not apply to proper judicial proceedings, whether 
consisting of pleadings filed by the parties or orders made by 
the Court.” Applying this test it would appear to be immaterial 
whether this part of the compromise was embodied in the decree 
or not, as the compromise petition, Exhibit Dz, was a pleading 
properly filed by the parties, and that it may be sued on‘ without 
registration. Ina later case, Pranal Anniv, Lakshmi Anni, ? 
in which the same learned Lord again delivered their Lordships’ 
judgment, the parties entered into a razinamah about the suit 
lands which was submitted to the Court and a decree passed in 
terms thereof. They at the same time entered into an agreement of 
union about certain lands excluded from the suit which was not 
submitted tothe Court. Appended to the razinamah, however, was 
a note mentioning the agreement of union and a release which 
had been taken with regard to it. Their Lordships held that 
the terms of the agreement of union were related in the razi- 
namah ‘by way of remark’ and that the Subordinate Judge was 
not asked to consider or give effect to them and that they were 
not like the razinamah in so far as it was submitted to and acted 
upon judicially by the Judge, astep of judicial procedure not 
requiring registration. “If,” their Lordships went on to observe, 
“ the parties had settled the suit upon the terms that they were to 
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take half shares not only of the sitit lands but also of the lands 
excluded from the suit, had informed the learned Judge that 
those were the terms of the compromise, and had invited him by 
reason of such compromise to dispose of the conclusions of the 
suit, their Lordships see no reason to doubt that the order of the 
learned Judge, ifit had referred to or narrated those terms of 
the compromise, would have been judicial evidence available to 
the appellant that the respondents had agreed to transfer to her 
the moiety of the land now in dispute.” In our opinion this pas- 
sage clearly means that the compromise could have been enforc- 
ed, although not registered, even about the lands not included 
in the suit. The learned Judges who decided Raghubans Mant 
Singh v. Mahabir Singh, understood their Lordships’ judg- 
mentin the same way. In Bzrbhadra Rath v. Kalpataru Panda? 
and Gurdeo Singh v. Chandrika Singh? it was held that these 
decisions of their Lordships did not justify the view that 
petitions of compromise did not require registration in so 
far as they dealt with matters which were not the subject of 
the suit, but in the last mentioned case it is expressly laid 
down that “a petition of compromise in. so far as it relates 
to properties in suit does not require registration under S. 17.” 
The petition of compromise, Exhibit: Dr, undoubtedly relates to 
the properties in the suit and so, in either view, it does not 
require registration. Te: 

Mr. Sundara Iyer, however, argues that in Bindesrt Nath 
v. Ganga Saran Sahu*. and Pranal Anniv. Lakshmi Annt* 
their Lordships were not dealing with leases which are gov- 
erned .by clause (d) of Sub-S. 1 of S. 17 but with instru- 
ments covered by clauses (b) and (c) as to which Sub-S. 2 
creates various exemptions, amongst others “ (i)—any decree 
or order of a Court or any award.” We are not prepared 
to put any such restricted construction on the observations 
of their Lordships which mention pleadings as well as orders 
and decrees and appear to us toiproceed rather upon the view that 
in the absence of clear and unambiguous words the Legislature 
cannot be supposed to have intended to make the proceedings- 
of Courts dependent for their efficacy and validity on registration 


1. (1905) I.L.R. 28 A. 78, 2. (1905) I. ©. L.J. 388. 
3. (1907) I.L.R. 36 C. 193 at p. 222, 4, (1897) LLR. 20'A. 171, 
„5. (1899) LLR. 22 M: 508. 
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by. one-of thé | parties. Taking: decrees: and: orders: generally 
ton: be :outside the scope of. Sub-S.1 of S. 3 of .the Regis- 
tration Act;. we cannot infer that decrees and .orders rela- 


ting toleases are brought within it simply because certain . 


other decrees: and orders, ozz., those relating to .clauses (6) 
and (c) of Swb-S. 1 of S. 17, are expressly excepted by Sub-S. 2 
of that section. Sub-S.2 is in the nature of a proviso 
and in West Derby Union v. Metropolitan Life Assurance 
Co.,* Lords Watson and „Herschell. observe that provisoes are 
often: inserted unnecessarily excepting cases which would not 
otherwise fall within the énactment for the purpose of removing 
apprehensions, and that cases which are otherwise clearly out- 
side the scope of an enactment cannot -be brought within it by 
any inference founded on theterms of the proviso. Having re- 
gard to their. Lordships’ decisions we are of opinion that 
decrees and orders are clearly outside the scope of S. 17 whether 
they relate to leases or not. 


We think that the objection for want of registration under S. 
107 of the Transfer of Property Act fails similarly as that section 
dees-not apply to decrees and orders. 


THe next contention is that the defendants are not bound to 
pay because the plaintiffs and their sister have never put them 
in possession of the rents payable bythe Sivaganga lessees in 
respect of the 5 villages which they are entitledto. Under the 
compromise the defendants, as lessees, are entitled to possession 
and profits on the one hand and bound to pay tent on the other, 
and under S. 108(4) of the Transfer of Property Act a lessor is 
bound in the absence of a contract to the contrary at the 
lessee’s request to put him in possession of what is leased which 
in this case includes the rent payable by the Sivaganga lessees. 
What then is the sort of possession of these rents which the 
plaintiffs are bound if requested to give the defendants? At 
Common Law for legal possession or seisin of rent, uot only 
attornment by the tenant but also receipt of rent was necessary— 
Pollock and Wright on Péssesston, pp. 36,52. We have not been 
refetred to, nor have we-succeeded in finding, any Etiglish case 
whére the- point is expressly decided. In-W eels v. Blain? it was held 
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that a conveyance operating under the Statute of Uses would of 
itself without more give “acial possession” of rent within the 
meaning of S. 26 of 2 Will. IV, C. 45, but that a conveyance at 
Common Law would not of itself give such possession. What is 
required in this country in addition to the conveyance has been 
considered by this Court with reference to leases or izaras of vill- 
ages or other parts of permanently settled Estates which are of 
common occurrence and it was held in The Zemindar of Vizra- 
nagaram v. Behara Suryanarayana Pantulu ` that “ according to 
the common law of the land which especially prevails in Zemin- 
daris and similar Estates the delivery of possession, when the 


-OWner transfers the estate or a portion thereof by sale, gift, lease 


or otherwise, is by the issue of orders or notices to the karnams or 
other village officers and also though not usually by a general 
proclamtion addressed to the ryots or others in occupation giving 
notice of the transfer and requiring them to attorn and pay rents 
to the transferee”, which as will be seen is very like what the 
defendants’ father stipulated for in this case. ‘The effect of this 
is that inthis country attornment by the tenants liable to pay 
the rent and receipt of rent from them are not necessary to give 
the transferee possession of the rent. This must, however, we 
think, be limited to cases where the transferor himself has posses- 
sion to give, for a transfer by a claimant out of possession, even 
if followed by the usual notice, could not be said to amount toa 
delivery of possession. Here it is to be gathered from Exhibits 
A, BandC, to which the defendants’ father was a party, that the 
Sivaganga lessees took a lease of the 5 villages from the present 
plaintiffs’ mother and paid her rent in advance to the extent of 
Rs 60,000. If so, the mother was in possession of the rent. and 
her possession would enure to the benefit of her heirs, the plain- 
tiffsand their sister. Apart from the special contract, therefore, it 
would appear that all that the plaintiffs and their sister could be 
called upon to do to give possession of the rent in question to 
the defendants’ father was to send notices,to the Sivaganga lessees 
to pay it to him and this they have admittedly done. 


The Subordinate Judge has gone further and found that 
by the terms of the compromise, Exhibit Dı, read with Exhibit 
B, all that the plaintiffs’ sister, under Exhibit B, and all that 

TI (1901) LLR. 25 M. 687at p. 592. 
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she and the plaintiffs, under Exhibit D1, were required to do was 
to send notices to the Sivaganga lessees, and in this we fully 
agree with him. Exhibits A and B show that the plaintiffs 
sister, a young gosha lady, was not in a position to bring 
suits herself financially or otherwise, and that the defendants’ 
father was to have sole conduct of the suit to be instituted 
against her sisters. During the suit he was to have the rent due 
from the Sivaganga lessees paid into Court, afterwards he was to 
get it collected, and at the expiration of their lease he was to re- 
cover the.villages from them amicably or through Court. The 
defendants’ father must have known all about these 6 villages 
before he advanced Rs. 30,000 to the plaintiffs’ sister in October 
1900, and he certainly had full notice of what could be urged in 
favour of the Zemindar in the written statement of the present 
plaintiffs in U. S. No. 18 of 1902, Exhibit N, and in connection 
-© with the unsuccessful attempt to make the minor Zemindar a 
party to that suit in August 1901, Exhibit O. Vet inthe terms 
of the compromise, Exhibit D1,-he stipulates that the plaintiffs 
(here) shal) refrain from interfering with the said villages during 
his lease, that he is to collect the rent from the Sivaganga lessees 
according to the terms of the lease, ExhibitB, and that the plaintiffs 
and their sister are to send yadasts or notices to pay to the lessees. 
This, it appears to us, was all they were required todo to give 
possession, and they have done it. With regard to the further 
contention that the plaintiffs agreed to forego their rent until the 
defendants succeeded in recovering it from the lessees, we agree 
with the lower Court that no such agreement is proved and dis- 
miss the appeals with costs. The Memoranda of Objections are 
dismissed but without costs. 
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.-.IN:'THE HIGH COURT OF JUDICATURE'AT MADRAS. 


` Present :—Sir Ralph, S. Benson,’ Offg. Chief Justice and 
“Mr. Justice Miller. 


R. G. Orr and another .. Appellants* 
(Plaintefs) 
o. 
“R. M: M. S. T. Y. O. Chidam- 
baram Chettiar {since de- 
ceased) and others = .. Respondents 
' (Defendants.) 


C. P. C., 85. 2, 414— Deoree— Order under S. 474 dismissing an interpleader suit 
—Inter pleader suit by tenant— Making claim through the lessor.” 


An order dismissing an interpleader suit under 8.474 of the Code of 1882 isa 
‘decree within the meaning of S. 2 of the Code, and is therefore appealable. 


-A tenant filed an interpleader suit against two sets of claimants to tbe rent, One’ 
set of defendants claimed title as heire of the deceased lessor. The other claimed title 
to the rent on the. ground of the deceased - lessor having acted for him, as benamidar. 
-Held that the suit was maintainable and that 8. 474, O. P. C. (1882) was no bar, both 
persons “making claim to the rent’? through the origiaal lessor, so far as the plaintiffs 


-*(the tenants) were concerned. [Dungey v. Angove? applied.] 


Appeal from the decree of the Subordinate Judge of Madura, 
East, in Of S. No. 55 of 1906. 


The Advocate-General (P. S. Stvaswami Atyar) for appellant. 
P. R. Sundara Atyarand K. N. Atya Azyar for respondents. 


The Court delivered the following 

JUDGMENT :—This is an interpleader suit‘which has been 
‘dismissed by the Subordinate Judge as not sustainable in law. 
The plaintiffs appeal against this dismissal, and we think the 
appeal is well founded. 


For the purposes of this appeal it is sufficient to state the 
following facts. The late Zemindar of Shivaganga granted a 
perpetual lease of certain villages to his wife, Raku Nachiar, in 
1887. Subsequently in the same year, he leased to the plaintiffs, 
for a long term of years, the whole Zemindari excluding the vil- 
lages already leased to his wife and other relations. In 1889 
Raku Nachiar gave a sub-lease of five of her villages to the 
plaintiffs for 29 years on a rent of Rs. 10,000 a year, and put the 





* A. No. 33 of 1907. 7th October 1909. 
1 (1794) 80 E.R 644. at 648. 
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\ plaintiffs-in- possession ‘réceiving the- rent“in“advancė up to June Orr 

a v. 
aoe i Chidámbåra 
Chettiar. 


Raki Nachiar died in 1892, leaving her surviving four daught-' 
“ers ‘who aré defendants’ Nos. 3to 6 and an adopted son. ‘In 1898 
the Zamindar died, and his adopted son ‘(7th défendant) became 
the minor Zamindar. In O. S. No. 18 0f 1901 the 6th defen- 
“dant and one’ Ramanathan Chetti the late father of the defen- 
‘dants Nos. x and 2, to whom the 6th defendants had leased the 
. above’ five villages sued to recover them’ from the defendants 
“Nos: 3 to 5 and the 7th defendant put ina petition stating that 
the villages belonged to him-and claiming to be madea party, 
but his petition to be made a party was dismissed. In March 1902 
the parties to O. S. No. 18 of rgor entered into a compromise, 
and in pursuance of it gave notice to the plaintiffs that the 
‘ plaintiffs should pay the rent of the five villages in future to 
‘Ramanathan Chetti, the father of defendants Nos. 1 and 2. 


On.the- 22nd of. June -in the same vear the Court of Wards, as 
¿guardian of the’minor-Zemindar.(the 7th .defendant)also gave no- 
-tice to the, plaiutiffs stating that-the leases executed in 1887 by the 
-late-Zamindar -in favor -of Raku Nachiar'were colorable tran- 
sactions-executed -by him Jexam7zin the name of -his wife, but for 
-his (the late “Zamindar’s) benefit and that the-lease of the: five 
. villages granted by ther to the plaintiffs in 1889 was for: the bene- 
fit ofthe-late- Zanrindar and requiring the plaintiffs to -pay - the 
' rents of the villages to the Court. of Wards-on ‘account of the minor 
-Zamindar, In these circumstances the: plaintiffs, not -Knowing 
whether they. should pay the rent-to the-defendants, Nos. r to-6 or 
` to the yth defendant filed this interpleade1' suit and deposited in 
-Court-the rent ‘due Rs. (56,060). 

' The`Subordinàte Judge haviag held that the’suit was un- 
“Sustainable with refeterice to the ptovisions of S. 474, Civil Pro- 
‘e@dute' Code (Act XI'V Of 1882) the'plaintiffs appeal. 

“The Vaki! for the defendants Nos. 1 to 6 takes the prelimi- 

nary objection that the order of the Subordinate Judge dismissing 
"the suit is not one of the orders in the interpleader suits against 
“which an appeal is provided for in Cl. 23,S. 588, of the Code 
of Civil. Procedure,-nor-is it-a-decree-within-the-definition of-S. 2 
of the Code. “We think the latter contention is not sustainable. 
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The order of the Subordinate Judge was the formal expression of 
his adjudication on the defence set up in the suit andit decided 
the suit so far asthe Subordinate Judge was concerned. It is 
therefore a decree within the meaning of S. 2 of the Code. We _ 
disallow the objection. 


The main reason given by the Subordinate Judge for holding 
that an interpleader suit will not lie on the facts stated in this | 
case, is that S. 474, Civil Procedure Code, expressly prohibits 
atenant from suing his landlord for the purpose of compelling 
the landlord to interplead with any person other than a person 
making claim “through the landlord,” and he considered that 
in the present case the 7th defendant could not be said to claim 
through Raku Nachiar (the landlord under whom the plaintiffs 
held) but must be regarded as claiming adversely to her. He also 
dwelt on various circumstances which, in his view, went to show 
that the 7th defendant’s plea of benami was not true and on the 
argument that the lease of the plaint villages having been given 
with the late Zamindar’s consent, the 7th defendant would be 
estopped from again demarding from the plaintiffs any rent paid 
by them to Raku Nachiar’s representatives, defendants No. x to 
6. Whatever might be the case with regard to payments made bona 
fide betore the plaintiffs had notice of the 7th defendant’s claim, 
it is difficult to see how the plaintiffs would be protected if they 
wrongly paid away the rents after notice of his claim; andin the 
case of Stuart v. Welch? the Lord Chancellor, referring to the case 
of Nickolson v. Knowles®, stated that the authorities at law shew 
that Sir J. each was not warranted in refusing the injunction 
upon the ground that the case of the party giving the notice was 
so clearly unfounded as not to entitle the plaintiff to have it tried. 
In the present case the Court of Wards has made a formal claim 
to the rent of the plaint villages on behalf of the 7th defen- 
dant and we must proceed to deal with the question of interpleader 
without reference to any alleged weaknessin his case. We must, in 
fact, decide the question on the supposition that the case put 
forward by him is, or may be true. If that case is true, then 
Raku Nachiar was in the position of a trustee for the real owner, 
who was the Zemindar, and the defendants Nos. 1 to 6, who claim 








1. (1839) 41 E. R. 119 at 125. 2. (1820) 56 E. R. 812. 
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as her heirs, are trustees for the 7th defendant, who is now the 
Zemindar. No doubt the general rule of English Law is that au 
interpleader suit will only be maintainable if the landlord, subse- 
quent to the letting, has Cone some act whereby his right to re- 
cover the rent is entangled—Cook v. The Earl of Rosslyn?—but 
there are exceptions to this rule. In the case of Dungey v. 
Angove* the Solicitor-General referred to the case of Wood v. 
Kaye tried before Lord Thurlow and said: ‘“ A house was devised 
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totrustees for the separate nse of Mrs. Kaye with a provision for the - 


rent to be paid to the person to whom she should give a letter of 
attorney. The trustees not acting, Mr. and Mrs. Kaye entered. 
In 1783 they executed a lease to Wood for 7 years, if she should 
so long live. In 1787 the trustees, at the instigation of her son, 
insisted that as the estate was devised to them, they had aright 
to receive the rent and apply it to answer repairs on other parts 
of the estate, and they gave notice to the tenant not to pay. In 
consequence of his refusal the lessor proceeded upon the lease; 
and the tenant filed a bill.” It was insisted, as it is now, that a 
person who had taken a lease from another, could not file such a 
bili. The Lord Chanceller said, it would be the most detri- 
mental thing to the public and to tenants; because nothing can 
be more material than that tenants shall be safe in the occupa- 
tion of the estate; that if a landlord has a complete title he may 
indemnify them; but that if he does not take care of the defence 
the consequence is the tenant has a right “to come into equity,” 
and the Lord Chancellor, after expressing his concurrence with 
the decision in Wood v. Kaye said: “The title of the trustees 
was derivative from that of the cestut gut trust and was consis- 
tent with it. The tenant did not come to disavow the title of the 
landlord. It was a question between the trustees.and the cestud gui 
trust with which.the tenant had nothing to do”—30 English Re- 
ports 644 at p. 646. The principle of that case seems to us to be 
applicable to the present case. According to the allegations 
of the 7th defendant the title of Raku Nachiar (and of 
defendants Nos. r to 6) was derivative from the Zemindar 
and was consistent with it. The plaintiffs do not deny the 
title of Raku Nachiar to grant them the lease, but they 
do not know whether she did so in herown right or benam? 
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for the Zemindar. The plaintiffs have. no - interest in the. 
matter except.to be protected from being made-to pay the .. 


rent twice over. The 7th'defendant , does not’ deny. the title of:; 


Raku Nachiar to grant the lease. He affirms.it, but says that it , 
was. granted.on-his father’s behalf, and he has now. succeeded.to. 
his father’s rights. Then it was argued that S..474, C. P. C., 
which contains the rule applicable to the Courts in India, is.nary 
rower than the rules deducible fromthe English cases and for~. 
bids a tenant to sue to compel-his iandlord to interplead. with.. 
any person other than a person making claim though such land-. 
lord. We must therefore see whether the 7th defendant makes-. 
claim through Raku Nachiar.andit is not difficult.to hold that.. 
he does so. What. he says is that Raku Nachiar was entitled by, 
arrangement with her husband to hojd the position of the land-, 
lord and what he claims. is the right to stand in her shoes. In. 
other words he makes claim, through „her when he claims to. 
occupy as between himself and the plaintiffs, the same position .. 
which she occupied. So far as the plaintiffs are concerned, , the, 
yth defendant does not claim any right different from that of 
Raku Nachiat. He no doubt claims the right, when, he received... 
the rent to appropriate to himself as being, the, owner,of the.. 
land, aud denies.that Raku Nachiar held that position, but that . 
claim makes no difference so far as the plaintiffs are concerned, . 
As against ,them:the claim of the 7th defendant, is simply. to 
occupy the position of Raku Nachiar. He claims to be the land-.. 
lord by reason of the lease executed by her, and so he, claims. 
through her. For these reasons we think it isopen to the plain-. 
tiffs to maintain this interpleader suit. We accordingly seta. 
side the decree of the Subordinate Judge, and remand the suit, 
for disposal according to law. Appellants will have their costs 
both: in this and_in the lower Court, Costs of the other parties.. 
will be provided for in the fresh decree of the lower. Court. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, AZ, Chief Justice, and 
and Mr. Justice Krishnaswami Aiyar. 


Gangineni Kondiah ai Appellant* 
(Plaintif) 
v. 
Gottipati Pedda Kondappa Naidu .. Respondent 
(Defendant). 


Limitution Act, Arts. 145, 49—Suit by depositor for return of deposit—Demand 
and refusal. 

In a case of deposit of moveable property, whether there has been a demand and 
refusal or not, a suit for its recovery falls witbin Art. 145, and Art. 49 is not applicable, 


Obiter :—A deposit is a gratuitous bailment, and the bailee or depositee ig bound 
to return a mere deposit for safe custody at any time irrespective of the time specified 
in the contract. [ Obiter in Ramakrishna Reddy v, Panaya Goundan™ not followed. ] 


Second Appeal from the decree of the.District Court of Nel- 
lore in A. S. No. 144 of 1906 presented against the decree of 
the Court of the District Munsif of Kavali in O. S. No. 190 
of 1905. ' 

The facts appear sufficiently in the judgment. 

K. Ramachandra Atyar for appellant. 

T. V. Seshagiri Adyar for respondent. 


4. Ramachandra Aiyar:—It is submitted that Art. 145 of the 
Limitation Act applies to the case. Art. 145 is a special article 
dealing with ‘deposits’. It occurs in Part IX of the Schedule. 
Article 49 is a residuary article. It is a well established rule of 
construction that specific articles should be exhausted before a 
general article can be applied, although the language of the general 
article may cover the case in question. There is no reason for 
holding that the language of Art. 145 caunot apply to a suit 
by a depositor against a depositee who may have refused to 
deliver on demand by depositor. Though the possession after 
refusal may be wrongful, still the suit isa suit against a depositee 
to recover a deposit and is covered by Article 145. Article 49 will 
apply to other cases of possession originally lawful becoming 
wrongful subsequently. Article 133 shows that the period for a suit 
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against a purchaser from a depositee or pawnee is 12 years, where 
as if Article 49 should apply to deposits after refusal by depositary, 
the period will be less, vzz., 3 years, which will be an anomaly. 
Article 139 refers to suits against a tenant by a landlord though 
the tenancy may have terminated previous to suit, that is to say, 
the Act will apply an Article like Article 139 though the relation- 
ship may have terminated at the time of suit. 


The term ‘deposit’ has been defined as a gratuitous bailment 
for the use of the bailor. See Beale on Baclments, pages 50 and 51. 


Article 145 covers cases of pawnee also ; it cannot be con- 
tended that if a pawnee should refuse to give possession after 
tender of full amount, suit -will be barred after 3 years under 
Article 49. The English cases which hold that on demand and 
refusal the possession of the depositee is wrongful do not affect 
the present question, which is whether, even then, Article 145 
of the Indian Act does not apply to a suit to recover the 
deposit. There is no provision in the English Limitation Act 
corresponding to Article 145. As to the applicability of Article 
145 to a case of deposit where the depositor agrees to leave it for’ 
more than 30 years with the depositee, it is to be noted that in 
a deposit, which is a gratuitous bailment, the depositor can al- 
ways sue to recover, notwithstanding his promise to the depositee. 
S. 159 of the Indian Contract Act applies the principle in the case 
of a gratuitous loan for use; a fortiori in the case of a gratuitous 
deposit. As for authority: Narbadabat v. Bhavani Shankar: is 
exactly in point; see also Administrator General of Bengal v. 
Kristo Kamini Dassee?; Gopal Chunder Bose v. Surendra Nath 
Dutt. The case in Subbakka v. Marup pakkala* is no authority 
in the present case. That was a suit for recovery of title deeds 
in the possession of the original mortgagee after his mortgage 
amount was paid up by a puisne-mortgagee. That would not bea 
case of deposit and Article 49 may well appiy. Further, it is to be 
noted that under Act IX of 1871 the case of title deeds was spe- 
cially dealt with under Article 33, the period being 2 years, while 
in Article 147 corresponding to Article 145 of the later Act, 
the language of the Article was not altered, the special Article 
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33 of Act IX of 1871 was repealed, and Article 49 was enacted in 
general.terms. Ramakrishna Reddy v. Panaya Gounden* is no 
doubt in point. But the point was not decided. It is only an 
obiter dictum thougha considered dictum. There was no demand 
and refusal proved in that case and hence no decision was 
necessaty as to the scope of Article 145 or 49. But it is 
submitted that the reasoning in that case is pot correct. 
There are two classes of cases arising out of a refusal by 
a depositee. One is an action for conversion. To such a suit 
Article 145 may uot apply. The other suit is a suit to recover 
the goods deposited 2% secte or their value which latter relief 
need not be asked for but will be decreed under S. 208, C. P. C. 
This latter suit is governed by Att. 145. Ramakrishna Reddy v. 
Panaya Gounden*, mixes up the two classes of suits, though 
in one portion it seems to deal with them severally. Further 
the decision in Ramakrishna Reddy x. Panaya Gounden? is 
vitiated by its reference to and reliance on Subbakka v. Marup- 
pakkala ? which does not touch-the present question and does 
not refer to the Article 145 at all as relevant for the case. Refe- 
tence was made to Runchordas Vandravandas v. Parvatibat3 and 
Sharoop Dass Mondol v. Jogendra Ray Chowdhry * as to inappli- 
cability of a general article of the Limitation Act while a special 
article applies. The English decisions in Wilkinson v. Verity”, 
Spackman vw. Foster’, Miller v. Dell’, Inre Tidd? and Darby 
and Bosanquet, pp. 43, 44, 4€, have no bearing on the present 
question as to the ‘applicability of the specific terms of Article 
145 to a suit to recover a deposit after refusal by the depositee, 


T. V, Seshagiri Atyar.—Article 145 has no application 
to this case. The defendant was, no doubt, a depositary 
to start with. But he ceased to be so the moment a demand 
was made of him to return the jewel deposited and he refused to 
comply with the demand. From that moment.the detention of the 
jewels by defendant became wrongful and the plaintiffs cause of 
action arose immediately—Darby and Bosanquet, pp. 41, 43 and 
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48; Story on Bazlmenis, Article 107. He ought to have then insti- 
tuted the suit within the 3 years provided for by Article 49. 
Article 145 can apply only to cases where the defendant conti- 
nues to be a depositary at the date of suit. The principle of the 
wrongful detention giving a cause of action to the plaintiff in 
supersession of the original cause of action has been recognised 
in the English Courts—see Wilkinson v. Verity, Spackman Vv. 
Foster®, In re Tidd : Tidd v. Overeii?. The decision in Rama- 
krishna Reddy v. Panaya Goundan* is directly in point. The 
rule of the English Law has also been adopted by the Calcutta 
High Court in Gopal Chunder Bose v. Surendra Nath Dutt”. In 
Administrator General of Bengal w. Kristo Kamini Dassee’ this 
point of view does not seem tohave been considered by the Court. 
There is no reference in the judgment either to a demand and re- - 
fusal or to the provisions of Article 49 of the Limitation Act. In 
Lala Gobind Prasad v. Chairman Patna Municipality 7, at the 
bottom of page 637, Mookerjz J. says expressly that in the 
circumstances of this case Article 49 would be the Article 


l applicable. The decision of the lower appellate Court is there- 
` fore right. 


The Court delivered the following 


JUDGMENT.—The question is whether mele 145 of 
Article 49 applies to the suit. It is assumed for the purpose of 
this judgment that there was a deposit by the plaintiff’s father 
with the defendant of a certain jewel. It is found that there 
was a demand and refusal more than three years before suit. If 
Article 49 applies, the suit is clearly barred. If on the other hand 


the Article applicable is 145, the suit is in time. The decisions 


in Administrator General of Bengal v. Kristo Kamtnt Dassee® 
a nd Narbadabai v. Bhavani Shankar? are clear authorities in 
favour of the applicability of Article 145. It is argued for the 
respondent that Article 145 has no application to a case where 
there has been a demand for the return of the deposit and a 
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refusal by the depositary. In such a case it is said the possession 
of the defendant which was lawful from the commencement of the 
deposit becomes wrongful on refusal to return, and therefore the 
suit becomes one “ for other specific movable property or for com- 
pensation for wrongfully detaining the same” and the period of 
three years provided by Article 49 begins to run from the date 
when the detainet’s possession becomes unlawful. We are un- 
able to agree with this contention. Article 145 is the special 
Article dealing with a suit against a deposilary to recover mov- 
able property deposited and the period of 30 years provided by it 
runs from the date of the deposit. Article 49, on the other hand, 
deals generally with a suit for other specific movable property, 
and it seems to us to have no application where the specific pro- 
vision contained in Article 145 applies. The former Article was 
for the first time introduced into the Limitation Act of 1877, 
Article 48 of this Act replaced the provisions of Articles 47 and 48 
of the Limitation Actof 1871, with a slight modification. Assum- 
ing that Article 49 of the Act of 1877 might cover certain of the 


cases which fell within the scope of Article 48 of the Act of 1871, _ 


there is no doubt that it comprises within it several cases for 
which there was no provision in the specific Articles dealing 
with movable property in the Act of 1871. But the introduc- 
tion of this practically new Article into the category of Arti- 
cles dealing with the withholding of movable properties, whether 
such withholding was a tort or a breach of contract, cannot 
be deemed to provide for the cases where the possession of 


moveabje property is transferred to another by reason of a con- | 


fidential relation such as is involved in a deposit. But apart 
from the foregoing reasoning it is prema facte clear that ail 
actions for the recovery of a deposit of moveable property are, by 
the express words of Article 145, comprised within it. Nu 
exception is made as regards deposits where demand and 
refusal make the continuance of possession unlawful. The 
Article includes suits against a pawnee for recovery of movable 
property. Itcannot be contended for a moment that ifa pawnee 
refuses to return the pledge on demand, and thereby makes his 
possession wrongful, there is any other Article appiicable to the 
case. There is no reason, therefore, for making any distinction 
ii the case of the suit for the return of the deposit. It is 
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further necessary to bear in mind the provisions of Article 
133 of the Limitation Act. It runs as follows:—‘ To recover 
moveable property conveyed or bequeathed in trust, deposited or 
pawned and afterwards bought from the trustee, depositary or 
pawnee for a valuable consideration * ad ¥ * 
12 years from the date of the purchase.” This is obviously an 
abridgment in favour of the purchaser for valuable consideration 
of the period provided in Article 145 in cases of deposit and pledge 
and an enactment of a special period of twelve years in the 
case of a purchaser from a trustee when under S. 10 there 
would be no limitation at all in a suit against the trustee himself. 
See Muthusamt Atyar J. in Muthu v. Kambalinga? and Mitra 
on Limitation, page 1009. It is impossible to agrue that against 
the purchaser from a depositary or pledgee there is always a 
period of12 years from the date of the purchase no matter whether 
there has beena demand anda refusal but that against the deposi- 
tary or pawnee himself who stands in a quasi-fiduciary relation the 
period of limitation is curtailed to 3 years under Article 49, the 
detention becoming unlawful afterdemandand refusal. Articles 
133 and 145 have come down from the Limitation Act of 1859 
in which the corresponding provisions were S. 5 and $, 3,Cl. 15, 
It would have been impossible to suggest when the Limitation 
Acts of 1859 and 1871 were in force that the shorter period of six 
years under the residuary Clause 16, S. 1,0fthe Act of 1859 or 
Article 118 of the Act of 1871 was applicable to a suit against 
a depositary after demand and refusal. Nochange of legal theory 
is discernible in the mind of the Legislature as regards such a suit 
in the Act of 1877. The conclusion, therefore, appears to be in- 
evitable that in acase of deposit of movable property, whether 
there has been a demand and refusal or not, a suit for its recovery 
must fall within Article 145. It was suggested, however, in the 
course of atgument that such a view might involve the hardship 
of preventing the recovery of the deposit altogether where under 
the terms of the agreement of deposit the article was to remain 
with the depositary for 30 years or more. If the depositor cannot 
claim back the deposit before the expiry of the period, it must be 
admitted that the difficulty pointed out is real. But is he pre- 
cluded from claiming back the deposit before the time stipulated ? 
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The answer to this question depends upon an exact understand- 
ing of the nature of the deposit. A deposit is a gratuitous bail- 
ment, See Halsbury’s Laws of England, Vol. I, S. 1074. In 
Sohm’s Instztutes of Roman Law, page 292, it is said: “Depositum 
arises when A delivers a movable thing to B for the purpose of 
gratuitous safe custody,” and again at page 293: “ The deposit- 
ary is not interested in the contract. He derives no benefit from 
the transaction. + ž s ba The depositor, on the 
other hand, isinterested in the transaction ;it is for his benefit that 
the contract exists. ” In Sandar’s Yustinian we have the follow- 
ing:—“ Here (in deposit) the benefit is entirely on the side of 
the person who commits the thing to the care of one who re- 
ceives it gratuitously. * k * * He, has however, no 
tight to make useof the thing.” Itis further pointed out that 
“as it is deposited for the benefit of the person depositing it, 
that person can reclaim it when he pleases and need not like the 
commodans wait for the expiration of the time agreed on.” 
Domat in his Croz? Law in Ss. 691, 692 and 697 defines a deposit 
aud states it as the obligation of the depositary even when a term 
has been agreed upon to return it when demanded. He says: ‘A 
deposit is a covenant by which one person gives to another 
something to keep which he is to restore whenever the depositor 
shall think fit to call for it. The deposit ought to be gratuitous, 
for otherwise it would be a hiring and the letting to hire where 
the depositary would let out his care. * * * x % 
Since it is the nature of the deposit that the things are not depo- 
sited for the behoof of the depositary, as things lent are for the 
use of the borrower, but for the bare advantage of the depositor, 
he may take back the thing deposited whenever he pleases even 
although the time of restitution were regulated by the contract.” See 
also Halsbury’s Laws of England, Vol. I, S. 1084. If this 
was the view adopted by the Indian Legislature as regards the 
relation between the depositor and the depositary, there would be 
no place for the suggestion of the hardship already referred to 
in the.case of a deposit for a term, for even in such a case it 
would be competent to the depositor to claim back the deposit 
the very next day after the deposit. The Indian Contract Act 
passed by the Indian Legislature shortly after the Limitation 
Act of 1871 gives no definition of ‘deposit’ though it is one of the 
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species of bailments dealt with in Chapter IX of the Act. Sec- 
tion 162 refers to the termination of a gratuitous bailment by the 
death of the bailor or bailee. S. 158 refers to bailment for safe 
custody where the bailee is to receive no remuneration. But 


‘neither of these sections has anything to say as to the time at 


which the bailee is bound to return the thing bailed. S. 159, 
however, goes on to provide that the lender of a thing for use 
may at any time require its returnif the loan was ‘gratuitous,even 
though he lent it fora specified time or purpose. It is an a fortiori 
case that the bailee is bound to return a mere deposit for safe 
custody at any time irrespective of the time specified in the con- 
tract. If this view be correct, there can be no doubt that the 


_ suggested hardship, in the application of Article 145 to cases of 


deposit for a term exceeding thirty years, cannot possibly arise. 
In Pollock and Mulla’s Notes to S. 159, a query is put whether 
an express contract not to recall a thing gratuitously lent before 
the expiration of acertain term, would not be good in British 
India notwithstanding the section. Itis true that there would 
be no difficulty about the consideration in such a case, for the - 
mere acceptance of the deposit would be a sufficient consideration 
for the promise not to recall it before the expiration of the term. 
The question whether, in the case of a bailment upon a promise 
not to recall the thing gratuitously lent for 30 years or more, the 
application of Article 745 may not create a hardship, need not 
make us pause in the application of the Article to all cases of 
suits for the return of movable property deposited. ‘The above 
conclusion is, no doubt, opposed to the obzter dictum of Collins 
C.J. and Benson J. in Ramakrishna Reddy v. Panaya Goundan.* 
But we are unable, for reasons already set forth, to agree with it. 
Subbakka v. Maruppakkala? has no bearing on the question now 
under consideration. l 

Reference was made in the course of the argument to the 
English Law. ‘There is no provision in the English Law corres- 
ponding to Article 145. The Statute 21 Jas. I, Ch. 15, provides 
a period of six years next after the cause of the action in all. 
actions of detinue. Under this provision a depositary whose 
detention of the goods becomes wrongful on refusal to deliver 
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after demand, can plead the statute successfully if six years have 
elapsed from the time when the cause of action arises, In 
Wilkinson v. Verity’ approved of by the Court of Appeal in 
Miller v. Dell? it was heldjthat where goods were bailed by 
the plaintiffs to the defendant for safe custody and the defend- 
ant wrongfully sold them, the time ran from the date of the 
demand for. the return of the goods which the defendant 
refused. ‘This view is in accordance with the opinion of the 
celebrated Jurist, Pothier. See Pothier on Contracts, by Evans, 
Vol: Il, page 126. He says: “ Where a man deposits money in 
the hands of another to be kept for his use the possession of the 
custodee ought to be deemed to be the possession of the owner 
until an application and refusal or other denial of the right ; for 
until then there is nothing adverse and I conceive that upon 
principle no action should be allowed in these cases without a 
previous demand; consequently that no limitation should be 
computed further back than such demand.” This was accepted 
by North J. in Jn re Tidde3 as a correct statement of the 
English Law on the subject. However correct thismay be asa 
statement of the principle on which a rule of limitation should 
rest as regards an action against a depositary for the return of 
the deposit, there can be no question that it is not the foundation 
on: which the Article 145 of the Limitation Act rests. We have 
to apply the law in India as we find it. We must, therefore, hold 
that the District Judge is wrong in dismissing the suit as barred 
by Limitation. : ` 

The decision of the lower appellate Court is. reversed and 
the suit remanded for disposal according tolaw. The costs will 
abide and follow the result. ' 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
Present :—Mr. Justice Sankaran Nair and Mr. Justice Abdur 
Rahim. “5. ` i 
Muthusawmi Mudalliar and another .. Appellants* 
v. (Plaintiffs) 
Masilamani alas Subramania Muda- 
liar and others .. Respondents 





(Defendants). 
* 5. 4.820 of 1906. 1st December 1909. 
1, (1871) L. R. 6. C. P. 206. 2, (1891) 1, Q. B. 468. 
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Muthusawmi Hindu Law—Marriage—Sudras—Kaikkolar caste in Tinnecelly—Reversion of 


Mudaliar 
v. 
Masilamani 
Mudaliar. 


bride from Christianity to Hinduism and marriage—Validity—Suit by reversioner for 
declaration—No abatement on reversioner’s death, 

A woman born of Christian parents and belonging to the Kaikkolar (weaver) class 
in the District of Tinnevel!y was treated at the time of marriage asa Hindu and 
married according to the Hindu form of marriage to a Hindu Kaikkolar. The husband 
and wife lived together for 30 or 40 years and were treated by the castemen as mem- 
bers of the caste. Held on the question of the validity of the marriage :—(1) That - 
the marriage was in conformity with the custom obtaining in the caste and was 
therefore valid. (2) That it was vaild by reason of its being in conformity with the 
Hindu Law which does not prohibit marriages between any persons who are not Dvijas, 
i.e, of the twice born Classes. (3) That it was also valid because of the recognition of 
its validity by the members of the caste. 

The term ‘t Sudra ” includes all, but those of the twice born classes, among Sudras, 

It by caste usage any form other than those sanctioned by Hindu Law is considered 
as constituting a marriage, then the adoption of that form under the conditions prescribed 
by the caste with the intention of thereby ccmpleting the marriage union is sufficient 
to impart validity to the marriage. 

Castes and their formation discussed. 

Were a caste accept a marriage as valid and treat the parties as members of 
the caste, it would be an unjustifiable interference for the Courts to declare thore 
marriages null and void. Butif the marriage is valid under the ordinary Hindu Law 
its validity is not affected by its being opposed to the rules of the caste or community 
of the parties. 

A reversioner brought a suit for possession of properties and in the alternative for a 
declaration that certain alienations by the widow will not bind the reversion. The 
lower Courts declared the alienations invalid and gave a decree for possession. The plain- 
tiff-reversioner died pending appeal by defendant. Aveld that the suit for the declaration 
did-not abate, the suit being on behalf of all the reversioners. 


Second appeal from the, deciee of the Subordinate Judge's 
Court of Tinnevelly in A. S. No. 364 of 1905 presented against 
the decree of the Court of the District Munsif of Tinnevelly 
in O.S. No. 290 of 1904. 

The facts appear sufficiently from the Judgment. 

T. R. Ramachandra Atyar for and defendant-appellant. 

S. Srinivasa Atyar for plaintiff-1st respondent. 


N. Rajagopalachariar for 1st defendant-and respondent. 


T. R. Ramachandra Atyar :—The marriage of the rst de- 
fendant is found invalid by the Sub-Judge. It will be so only 
if she was a Christian at the time of marriage. But my case is 
she was converted as a Hindu and then married. ‘There 
is nothing to prevent reconversion. If 1st defendant was 
married as a Hindu, the marriage cannot be impugned either 
under the Christian Marriage Act or under the Hindu Law. The 
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evidence on the plaintiff's side itself shows that such marriages 
are customary and the married couples are recognized as members 
of the caste ; and the caste people do live in the houses of the 
married people. Inter-marriages between sub-castes have been 
held to be good. The cases cited are quoted in the judgment. 
When a reversioner whose real suit is only for declaration dies 
pending suit, the suit abates and the cause of action does not pass 
to the son—Sakyahant Ingle Row Sahib y. Bavani Bozi Sahib.t 
S. Srinivasa Atyar:—There is nothing to show that a 
reconversion was made. The Hindu Law books do not con- 
tain anything as to a reconversion, as such a thing was un- 
known to the spirit of the Hindu Law. If the person who 
has gone over to another religion is to be treated as a patita 
the Mitakshara says that a patita’s daughter can be married only 
on the performance of certain purificatory ceremonies. The 
girl should fast the previous day, bathe in the morning and be 
taken without even the clothes belonging to her parents. No 
such thing has been done here. A patita is one -within the 
pale of the Hindu Religion. A fortiori in the case of one 
beyond the pale of the Hindu religion, there can be no 
marriage without even a prayaschittam. It cannot be said 
that at a particular point of time the woman became Hindu 
all at once without any overt act. The primary condition of the 
validity of a marriage in Hindu Law is that the parties should 
belong to the same caste. Here the woman was a Christian, and 
even if reconversion were possible, it cannot be said that on re- 
conversion she became a member of the same caste to which 
her parents belonged before conversion. It may be she becomes 
a member of a separate class after reconversion. ‘There may be 
and are more than the four castes; Manu Ch. X, Sloka 41 to 45 ; 
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see also Sudrakamalakara. We cannot say that all but those 


belonging to the twice born classes belong to the class of Sudras ; 
see Ghose’s Hindu Law, pp. 846, 848: nor can we say that Sudras 
are not governed by the Dharmasastras—2ritudavana v. Radha- 
mant?. No doubt the cases have decided that marriage between 
sub-sects of Sudras is valid ; but of a member of class distinct 
from the Sudra class, we cannot say that she can contract a 
marriage valid under Hindu Law with a Sudra. The deceased 
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P \ 
was a Sudra, andthe ist defendant was not a Sudra, anda 
marriage between them cannot be valid. 


If a marriage between two Hindus does not satisfy the 
essential condition required by Hindu Law, z.e., that the cone 
tracting parties should belong to the same caste, no amount. of 
recognition on the part of the members of the caste can make it 
valid. l 
T. R. Ramachandra Atyar replied. 
The Court delivered the following 


JUDGMENT.—The plaintiff sues to recover possession of 
certain properties claiming to be the reversioner ofAvudanayagam 
Mudaliar, the last male owner thereof from the alienees of the 
ist defendant who claims to be, but according to the plaintiff is 
not, according to Hindu Law, his widow, as at the time of her 
marriage and till her husband’s death she was a Christian, or, in 
the event of the ist defendant’s title as widow to the property 
being established, fora declaration that the alienations by her 
are not binding ou the reversioners. The lower appellate 
Court has found that the plaintiff has established the relation- 
ship alleged by him and that the alienation by the first defendant 
was not made for purposes which would justify a widow under 
Hindu Law in alienating the property. The only question 
therefore for decision is whether the rst defendant is, as the 
widow of the deceased, entitled to his property under the Hindu 
Law. In that case the plaintiff would not now be entitled to 
possession. The ist defendant was a Christian before her 
marriage to the deceased Avudanayagam. ‘The Subordinate 
Judge accepts the defence evidence that the marriage between 
her and Avudanayagam, a Hindu belonging tot he Kaikkolar 
class, was performed according to the formalities prescribed by 
the Hindu Law;a Brahmin priest ‘officiated at the marriage, the 
Homum was performed, and the Tali was tied round the neck of 
the bride. They lived together as husband: and wife. for 30 or 
4o years from the date of marriage to the death of Avudanaya- 
gam in igor. They were living with his parents as members 
of one family. She lived as a Sivite Hindu like her husband, 
They were not treated ‘as out-castes or put out of caste. The’ 
members of the Kaikkolar community, including the plaintiff, 
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associated with them as Hindus and members of their commu- Muthusawmt | 
nity. The plaintif and the other members of the caste took Bagels 
meals cooked by the rst defendant. They were also worship- RE E 
ping at the temples. They had aboy who was treated asa Mudaliar, 
Hindu. When Avudanayagam died his funeral ceremonies 
were performed by the plaintiff’s son. These acts are mainly 
proved by the plaintiff's witnesses themselves. The common 
Purohit of the deceased and the plaintiffs, who is a Brahmin, 
and also the Purohit of the Tinnevelly Kaikkolar community 
proves that the xst defendant took part in the religious - 
ceremonies performed by her husband at which he was the 
officiating priest. l 
The validity of this marriageis assailed on various grounds. 
Itis first contended that the 1st defendant was a Christian 
at the time of her marriage, which is therefore null and void 
under the Christian Marriage Acts of 1872 and 1865. This 
question was not raised in the Court of First Instance. If there- 
fore the rst defendant was a Christian when she was married, 
without further enquiry it cannot be decided whether the mar- 
riage took place while the Act of 1865 ọr 1872 was in force. But 
it is unnecessary to consider that question as there is no doubt 
that the first defendant became a Hindu when she married her 
husband. She was a Roman Catholic Christian before her mar-. 
riage. She removed the cross from her neck. Her forehead 
was smeared with holy ashes. The Brahmin priest made Ho- 
mum and had the Tali tied round her neck, orin other words with 
her husband she accepted his religion also, The question then 
is whether a marriage of a Hindu with a convert from Christia- 
nity is valid. Itis contended by Mr. Ramachandra Aiyar that it 
is valid both by custom and the general lawof the land. The Sub; 
ordinate Judge holds that no custom has been proved to validate 
the marriage and even if proved, the custom cannot be upheld 
as repugnant to Hindu Law. The District Munsif recorded his 
finding in these terms: “The. evidence let in in the case -shows 
the prevalence of the practice of Hindus marrying Christian girls 
according to Hindu rites and such girls after their marriage fol- 
lowing the Hindu religion,” , The Subordinate Judge in appeal 
holds that “the worthless evidence of a couple of witnesses who, 
have. no clear conception of what they are talking about ig 
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altogether insufficient to establish a custom.” It is difficult to 
understand the Subordinate Judge. Ifhe is referring to the 
evidence of the four defence witnesses as worthless, he has en- 
tirely ignored the evidence given by the plaintiffs witnesses 
themselves and the facts admitted by the plaintiff which go 
very far to, if they do not, prove the custom. The plaintiff (as 
his own first witness) admitted in cross-examination that “among 
Mudalies Christian girls used to be married ifno other girls 
would be available ;” and in re-examination said “if marriages 
of Christian girls be made according to Hindu religion, Hindus 
will go and take meals.” He proves that one Ponnammal, 
daughter of Antony, a Christian, married a Hindu Pichakannu 
Mudaliar and succeeded to the property of her husband who 
died without any issue. Her sister was married to another 
Hindu Sivite. One Chinna Muttoo married a wife who was a 

Christian. His son who predeceased him wasa Sivite and sue l 
succeeded to his property. He refers also to one Myvelu Muda- 
liar whose mother was a Christian woman. ‘The plaintifs son 
and daughter were married by members of these families. Ano- 
ther witness plaintiff's 5th witness, proves that one Arumazi, 
daughter of a Christian father Samuel, was married to a Hindu 
according to Hindu rites. He says she went to the Christian 
church before marriage; after marriage she would smear ashes to 
her forehead. Her daughter was married by the witness's son, a 
Hindu. He refers also to another intermarriage where both parties 
remained Hindus after marriage. He states that according to 
usage “if a Christian girl be married by a Hindu, she would follow 
her husband’sreligion.” ‘The plaintiff's 6th witness admits that 
his brother-in-law, a Hindu, married a Christian wife. This 
evidence given by the plaintiff's witnesses strongly supports 
the defence evidence which proves the usage. The evidence esta- 
blishes beyond all doubt that according to usage the members of 
the Kaikkolar community in that locality used to marry girls 
who were Christians, who lived as Hindusafter their marriage, 
were accepted as members of the community to which their 
husbands: belonged, and were allowed rights of inheritance 
under the Hindu Law. The learned pleader for the respondents 
did sot dispute these facts which prove the custom. The 
practice is not shown or alleged to be recent. Considering that 
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the Catholic Christian community is an ancient community and Muthueawm: 


their converts did not always give up caste on conversion, there 
is nothing improbable in the plaintiff's evidence that it is an 
ancient custom. The pleader for the respondent contended 
that the custom is so utterly repugnant to the Hindu Law as 
declared by the Courts and inthe Dharmahsastras that it should 
not be recognized. The Judicial Committee has held: “ Under 
the Hindu system of law clear proof of usa ge will outweigh the 
written text of the law” and under the Madras Civil Courts Act. 
Section 16 of Act III of 1873, any proved custom about marriage 
must be upheld. 


Apart, however, from its validity as being in accordance 
with custom, I am also of opinion that the marriage is valid 
under Hindu Law. It has been settled by a uniform course of 
decisions in this Presidency that marriages between members 
belonging to different divisions of the Sudra caste are valid— 
see Pandya Thelavar v. Puli Telavar*, Inderun Valungypooly 
Taver v. Ramasawmi Pandta Thalaver*, where the husband was a 
Marava and the wife was of Parevaran, inferiorclass ; and Ram- 
amani Ammal v. Kulanthat Nachtar * where the wife was a 
Vellala, a superior class and the husband was of an inferior class, 
These decisions have since been followed. In Calcutta, Bombay 
and Punjab, the same view is now accepted—see Upoma 
Kuchain v. Bholaram Dhubi*; Faktrgauda ~v. Ganjt® ; Harta v. 
Kansuya °. In the Punjab case which had reference to a marriage 
between members of sub-divisions of Kshatriyas the question is 
fully discussed by Chatterjee J. But it is urgued that as the 
rst defendant was a convert from Christianity she must be 
treated either as an out-caste or a person who does not belong to 
any caste, and a marriage between her and a Sudra is invalid, 
though marriages between different divisions of Sudras might 
be valid. In my opinion the contention cannot be accepted. It 
is difficult to find any principle on which any such distinc- 
tion can be supported. The decision in Pandeya Telaver v. 

„Puli Telaver* was based by Holloway J. on the ground 
that the classes spoken of are the four main castes and 





1, (1863) 1 M. H. C. R. p. 478. 2 (1869) 13 M. I. A.. p. 141 at 158 & 159, 
3. (1871) 14 M. T, A. p- 346 at 352, 4. (1888) I. L. R. 15 C.708. 
5, (1896) I. L, R. 22 B. 278.  . 6. P.R. Vol, 43, p. 326, 
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Muthusawmi not the sub-divisions of these castes; and as the twice-born 
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man isinstructedto marry in his own class the fair inference 
is that on one not twice-born the precept is not binding. 
All those who are not twice-born are thus treated as Sudras, 
Neither -the rst defendant nor her husband belonged to 
the twice-born castes. The learned Chief Justice in the 
same case was prepared to go further and hold that the restric- 
tions on marriage between the castes were only directory. In 
the Calcutta case the wife was the daughter of an out-caste 
and in the Bombay case the parties were Lingayets, who in 
theory recognize no caste as all who wear lingams are equal; and 
as they are not twice-born were treated as of the same caste for 
this purpose. It is clear therefore that by “ Sudras” it was, 
intended to include all Hindus who are not dwijas or twice-born 
classes. This is strictly in accordance with Manu, Chapter Si 
Sl. 4. That a boy taken in adoption need not belong to any 
caste, also supports this view—Shamsing v..Santabat* and 


‘Kusum Kumari Roy v. Satya Runjum Das*, Further, in 


Mayna Bat v. Uttaram® the children of a Brahmin woman 
bya European father were treated as Sudras. It is clear, 
therefore, that the rst defendant must be treated asa Sudra 
under these decisions and the marriage is, therefore, valid under 
Hindu Law. , 

' It was further contended by Mr. Ramachandra Iyer that a 
matriage accepted as valid and binding by the community, sect 
or caste to which the parties belong cannot be held to be invalid 
on the ground that it is opposed to the ordinary Hindu Law and 
the marriage in question is therefore valid even if it is opposed 
to the Dharmashastras. A caste for this purpose may be taken 
to be a combination of a number of persons governed by a body 
of usages which differentiate them from others. These usages 
may refer to social or religious observances, to drink, food, ceremo- 
nial pollution, occupation or marriage. Some of these usages 
may be common to others also. The caste is, so far as I know, 
invariably known by a distinctive name for identification ; it 
has its ownrules for internal management and has also got power 
of expulsion. The plaintiff and the deceased are Kazkkolars 


1. (1907) L L, B. 25 B. 551. 2 (1903) 1. D. R. 30 0, 999, 
3, (1864) 2 M. H. O. R 196, ` 
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and they undoubtedly form a separate caste. The Tinnevelly Kazk- Mutbusawmi 
Aolars form a sub-division of that caste and, for our present pur- sang 
pose, may be treated as a distinct caste by itself. Masilamani 
Though it is a rule of law that a person cannot alter the law Mudahar. 
of succession applicable to himself, it is now settled in India 
that he may change it by conversion to another religion, when 
prima facie he will be governed by the laws of inheritance pre- 
scribed by that religion. A Hindu convert to Mahomedanism will 
prima facie be governed by the Mahomedan laws of inheritance— 
Fowla Buksh v. Dharum Singh.» A Hindu convert to Christia- 
nity could, before the Indian Succession Act, retain his Hindu 
law or accept the law of the Christian community to which he bas 
attached himself—Charlotte Abraham v. Francis Abraham.? 
This was so decided on the ground that though it is not compe- 
tent toparties to create as to property any new law to regulate 
the succession to it ab zw¢estatto, yet when there are different laws 
as to property applying to different classes, parties are to be con- 
sidered to have adopted the laws as to property of the class to 
which they belong. This reasoning of course applies to a family 
which has changed its status without changing its religion. 
Thus in the case of Christians, it was held that, though by 
origin and inhis youth a person might have been a native Chris- 
tian following the Hindu law and customs as to -property, it 
was open to him to attach himself to the Kast Indian class 
who were governed by different laws relating to property. 
Charlotte Abraham v. Francis Abraham, a fortiori for these 
reasons, applies with greater force. It is open to a Hindu who 
is governed by one law of inheritance to accept another law 
of inheritance recognized by Hindu Law. ‘Thus it has been held 
that a Hindu governed by the Mitakshara Law may retain it or 
accept the Dayabhaga Law prevalent in the locality to which he 
had migrated—Soorendranath Roy v. Mussamut Heeramonee 
Burmoneah ? ; Chundra Seekur Roy v. Nobin Soondur Roy*; 
Ram Bromo Pandal v. Kaminee Soonduree®, and Mayne on 
Hindu Law, Section 48. 
When such is the case with the law of inheritance prescribed 
or allowed by the State, it may be easily imagined that greater 


1. (1866) 10M. 1. A, p. dll. 2. (1862) 9 M.T. A. p. 195. 
3, (1868) 12M. L A. p. 96. 4. (1865) 2 W. R. 197, 
5. (1866) 6 W. R. 295, 
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Muthusawmi latitude was allowed in cases of marriage. In fact in the cases 


Mudaliar 


Masilamani 
Mudaliar. 


from the Weekly Reporter above referred to, in deciding whether 
the family had accepted a different law relating to property, ` 
the Courts laid stress on the adoption of different marriage rites. 
The Hindu lawyers prescribe various ceremonies to constitutea 
valid marriage—see Mandlik on Hindu Law, page gor. But 
those ceremonies in their entirety are seldom if ever performed. 
According to them Vivaha Homam and Sapthapathi are essen- 
tial. But it is notorious that marriages are performed in many 
castes without them, and it is now settled that if by caste usage 
any other form is considered as constituting a marriage then the 
adoption of that form under those conditions prescribed by the 
caste with the intention of thereby completing the marriage 
union is sufficient. No other conclusion is possible if due regard 
is had to conditions in India. ‘They show that in all questions 
regarding marriage, including restraints upon marriages between 
persons of different castes, each sect is governed by its own usage, 
which often varies from the accepted authorities on Hindu Law. 
For instance it was and is an ordinary process for a class or tribe 
outside the pale of castes to enter the pale and also for the 
lower castes to claim recognition as belonging toa higher class. 
If the other communities recognise the claim they are treated as 
of that class or caste. This process of adoption into the Hindu 
hierarchy through castes is common both in Northern and 
Southern India. If their claim is refused then they furm a new 
sect. Sometimes classes belonging to a higher caste are denied 
religious communion by other classes of the same caste and if 
not sufficiently powerful to enforce their claims become of lower 
caste. Amongst such classes we often find the usages of the two 
castes or classes. Contact with Buddhism, Mahomedanism and 
Christianity has evolved varioussects which hhave discarded many 
characteristics of popular orthodox Hinduism and assimilated 
many ideas and practise rites which are popularly supposed to 


` appertain to the other religious systems. Conversions to and 


from orthodox Hinduism, Buddhism, Jainism, and in rare instan- 
ces to and from Christianity and Mahomedanism, have not 
always or even generally been accompanied with changes in the 
laws of marriage andinheritance. These facts make it impossi- 
ble to apply therules of present orthodox Hinduism to such sects 
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when any usage inconsistent with such rules is proved or to trea 
such usages as deviations from the ordinary law requiring for their 
validity the requisites of antiquity and continuity necessary to 
uphold acustom in English law. A reference to Mr. Bhattachary 
on Hindu Castes and Sects, the appendix in Mandlik’s Hindu 
Law, relating tomatriages page 394 to 459, and to Sir H. Risley’s 
Peoples of India wii illustrate this position. As to some of 
these sects it may be not easy to affirm that they are governed by 
Hindu Law. Thus the Hosainis area class of Brahmans in 
Western India who are said to have adopted to some extent the 
Mehomedan faith and its observances. The Kuvachandis in 
Sindh are said to resemble the Mahomedans in their habits 
(Bhattachary page 118). The Jaiswars of Northern India 
(page 258} and the Kurmies of Behar (page 272) are said to 
worship Mahomedan saints, according to Mahomedan ritual. 
Of course a Mahomedan priest officiates. The Hindu Law lias to 
be applied to those only whoare Hindus by religion, and it is very 
doubtful whether some of these communities can betreated as 
Hindus or Mahomedauns. In the absence of any statutory law 
they will be governed as to their marriages and inheritance by the 
rules of justice, equity and good conscience (see Ray Bahadur v. 
Bishen Dayall*) or in other words as laid down by the Judicial 
Committee in Abraham v. Abraham” according to the usages.of 
the class or community. About the laws applicable to them I 
entirely agree with Sir James Stephen in his opinion thus record- 
ed :* My own opinion is that if a considerable body of men, bound 
together by common opinions and known by a common name, 
appeared to be in the habit of celebrating marriages according to 
forms and on terms unobjectionable in themselves, the Courts 
ought to recognise such marriages as valid, though in anv parti- 
cular case their might be circumstances which do not suggest 
themselves to my mind and which could invalidate the marriage. 
The fixity of the sect, the propriety of its forms, and the propriety 
of its terms, would ali have to be considered by the Court. I 
think in short that though it cannot be affirmed with con- 
fidence on the one hand, that all persons who are not Hindus, &c., 
can marry in any way which sufficiently expresses their intentions 
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and on whatever terms they think proper it may also .be 

affirmed that a marriage between persons so situated would be 

valid, unless circumstances existed which led the Courts to treat 

it as invalid; but if pressed to say what those circumstances are, 

I should be unable to answer the question, unless I had the facts 

of some particular case brought fully before me.’—Proceedings 

of the Legislative Council, pp. 77-78, Gazette of India Supplement, ` 
January 27, 1872. 

Between these classes who occupy the borderland between 
Islam and Hinduism and those castes who confirm strictly to 
the rigorous tenets of extreme Brahminism, lie various classes 
or castes, whose sole common bond or union is that they are all 
classed as Hindus, and are governed by Hindu Law. 

Though Hindus, they are widely divergent in their religious 
belief and conduct, and their usages are in many respects utterly 
repugnant to orthodox Brahminism. Sir H. Risley’s ‘“ Peoples 
of India” and Mr. Bhattacharya’s “Hindu Castesand Sects” may 
be usefully consulted for information about sects which origi- 
nated in religious difference. Sir H. Risley’s ‘‘ Peoples of India” 
shows how sects are formed, based not only on community of 
religion but also on community of function. Intertribal marria- 
ges have been responsible for the formation of many castes. 
So also migration and changes ofcustom. I shali refer to some 
of these cases which have a bearing on the question before 
us. The sects of Linga, ets (Bhattachary, page 396) Ram Sanchi 
(page 48) Dadupanthi (page 446) Chaitanya (page 464) Swami 
Narayan (page 474) Balattari (page 493) Jains (page 550) 
Kabir (page 496) and Sikhs (page 595) recognise no caste, 
no Brahman supremacy, and many of them receive converts 
from all castes. The Bhinuhar Brahmans of Behar (p. 109) and 
tbe Ooriya Poojari Brahmans (page 62) are believed to have . 
been of low caste. Certain classes in Assam are supposed to have 
been made Brahmans by royal edicts with the result that when 
their ladies marry pure Brahmans they do not interdine with 
their maternal kindred (page 58). Similar promotions to the 
Kshatriya and other castes were made within the memory of men. 
still living. (Risley, App. CXXXI.) 

Emigrants often form castes with their status lowered, but 
emigration also enables men of a lower easte to attain caste 
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promotion. See Risley page 90. Similarly the offspring of the 
union between Brahmans and lower castes are in some places 
treated as Kshatriyas--Kisley, Ap. CXXXIand page 83. For other 
instances see page 81. Clans who were Jats a few years ago are 
now Rajputs on account of changes in their customs and the con- 
verse practice also is said to be no less common, Ap. CXXXI. 


There are classes of Jats who claim to be Kshatriyas though 
they wear no holy thread (Bhattacharya p. 145). Among the 
Agarwalls the wearing of the sacred thread depends upon their 
occupation (p. 206). A Kolita in Assam wears a sacred thread 
when he becomes “a big man” (p. 196). Instances of Brahmins 
ceasing to belong to that caste when they take to agriculture are 
given by Sir D. Ibbetson, (Ap. CKXX Risley.) So also it is noted 
that a Kshatriya in that locality becomes a Kayastha when he 
becomes a clerk. This divergence from the Shastras is observable 
in a greater degree in Southern India. This is only natural, for 
as tightly pointed out in the Census Report of igor, Madras, 
Vol. 15, Part 1, the essential difference between the castes of this 
Presidency and those of Upper India is that the ideas of the 
Aryans and the rules of Manu have affected the people of this 
Presidency less deeply than those north of the Vindhyas, p. 128. 
See the very instructive observations of Mr. Mayne on this point.— 
Section 47, p. 53, 6th Edition. 


In Southern India many castes, numbering over a million, 
deny the superiority or the sacerdotal authority of the Brahmins. 
See Madras Census, p. 139. Many others, over 6 millions, follow 
practices which according to the Shastras place them beyond the 
pale of Hinduism (Groups 9 and 10, p. 139.) We also find that 
many castes claim a position far higher than that which the 
Hindu Society iu general is inclined to accord to them. A few 
castes claim to be classed as Brahmins.- The Pallis or Vanniyas, 
the Shanars and some of the Balijas claim to. be Kshatriyas; the 
Komaties, the Mutans and some few Vellalas state they are Vasi- 
yas—(p. 130) Madras Census Report, 1901. Sometimes, as in the 
case of Jatapur, entirely new castes are formed, p. 131. As in 
Northern India, a change'in the occupation sometimes creates a 
new caste,’ A common occupation sometimes combines members 
of different castes into a distinct body which becomes: a new. 
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Mutnusawmi caste. Migration toanother place makes sometimes a new caste, 
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For instances, see p. 132. This tendency to divide into sects 
or divisions, to form new sects with their own religious and 
social observances, is a characteristic feature of “ Hinduism” and, 


` in my opinion, it is not for the Courts to interfere with it. Ifa 


community have consciously accepted different religious idea 
and rights it is not for the Courts to insist upon their adherence 
to their abandoned ideas and practices. 

Most of these sects arose within a recent date; some of them 
only within the last century. The Brahmo Samaj became a 
definite sect only about 1830, The Balahari sect, “the most 
important of whose cult was the hatred that he taught his 
followers to entertain towards Brahmins,” (p. 493 Bhattacharry) 
became a recognized sect only later, and the Arya Samaj 
only within the last few years. The process is still going 
on. Sir H. Risley says, p. 75, that ‘itis a matter of ob- 
servation at the present day * ™ * that the adop- 
tion of new occupation or of changes in the original occupation 
may give rise to sub-divisions of the caste which ultimately deve- 
lop into entirely distinct castes. 

The offspring of the sexual unions between members of higher 
and lower castes becoming members of different castes is also said 
to be going on at the present time—p. 82, 84; also p. 8r. Sir. D. 
Ibbetson states that in the Himalayas any one can observe caste 
growing before his eyes, the priest into a Brahmin, the peasant 
into a Jat and so on, and he also says that the process was also 
more or lessin course at a period not very remote from the pre- 
sent day in Kangara where the proudest and most ancient Rajput 
blood in the Punjab is to be found. App. p. CXXXI. He also 
states that this process of forming separate castes “is going on 
daily around us and it is certain that what is now taking place is 
only what has always taken place during the long ages of Indian 
History.” I entirely agree. It is impossible to hold that mar- 
riages performed amongst such communities are invalid on ac- 
count of nonconformity with the accepted tenets of orthodox 
Hinduism laid down by the Courts. To these communities it 
is impossible to apply a marriage law which is based on 
the immutability of castes and on ordinances which pre- 
sctibe many of their most cherished practices. The castes 
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referred to are only a few selected for illustration, and their Muthueawmi 
usages cannot be treated as exceptions to any general rule. It eee 
appears to me, therefore, that the Hindu Law to be administered Masilamani 
by the Courts consists of the Shastras which claim divine sanc- Mudaliar. 
tion and are followed by the Brahmins generally and also of the 

usages or approved habitual practices of these communities, 

whose caste status depends upon the degree of conformity of 

their usages to the Shastras and if according to the usage of the 
community a marriage is valid or the community recognize a 

marriage as valid then, in the absence of any statntory prohi- 

bition, I fail to see why it should not be recognized as valid even 

without the requisites of a valid custom in derogation of what 

may be styled the ordinary Hindu Law unless it offends against 

rules which would render any other marriage invalid. 


It is of course open to a community to admit any person, and 
any marriage performed between him and any member would, in 
my opinion, be valid if it complied with their usage though it 
ma be opposed to the Dharma Shastras. 


‘Sir James Stephen’s opinion on this question certainly seems 
reasonable. He said that if it were not for English Courts and 
English Law, no difficulty would have risen: ‘ New sects which 
might have arisen would have adopted their own usages and 
would have lived or fled according to the degree of vitality they 
might contain. Their marriage and other customs would, if they 
lasted, have taken their place amongst the other customs of 
the country and would have been treated as equally valid with 
those which are in more general use. Why should we inter- 
fere with this state of things? Why should we determine at all 
what: is or is not orthodox according to Hindu notions ? 
Why should we interfere with the natural course of events? 
There can, I imagine, be but one answer to these questions, namely, 
that no course can be more unwise, more opposed to our 
settled policy, more unpopular with the natives, or more unjust. 
All that can be said for it is, that it is more or less favoured by 
certain analogies which may be drawn froma part of English 
Law which has less in common with India than almost any other 
part of it. Itis upon these grounds, that I think it impossible 
to lay down, beforehand, with any approach to completeness, 
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all the essentials to the formation of a new and valid custom as 

to marriage. It is impossible tu affirm, in general, that the 

mere fact that a Hindu sect is of recent origin, and that it has 
adopted forms of celebrating marriage differing from those com- 
monly in use, are not sufficient to prevent such. marriages from 
being held valid by Hindu Law as interpreted and administered 
by our Courts.” Gazette of India (January 27th, 1873, Supple- 
ment, p. 8x.) This is in strict conformity with the spirit of Hindu 
Law. The legal rules put forward by the sacred writers are 
primarily intended only for those who accept in theory, the reli-. 
gious belief, the religious, social and moral obligations which 
form the foundation of that system. On the others, it is binding 
only by adoption, and though it will be presumed that as Hindus 
they are governed by that system of law, circumstances may 
exist to throw the burden of proof on the parties asserting that 

they have adopted any specific rule of Hindu Law. See Fanin- 
dra Deb Ratkatv. Rajaswar Dass alias Fanindra Deb Ratkat ! 

where the Judicial Committee held that where a family 

were shown to have become Hindus in part only recently, 

there is no presumption that they adopted the law of adoption. 

Where, therefore, the religious and iegal consciousness of a commu- 

nity recognizes the validity of a certain marriage it follows 
that it cannotbe discarded on account of its repugnance to that 
system of law. 

‘Whether the marriage is valid or not according tothe caste 
rules, it is for the caste itself to decide. So far as ancient history 
and modern usages go, marriage questions have always been settled 
by the caste itself, and the validity of a marriage between the 
members of a caste who recognize it as binding has not been 
questioned by outsiders though the caste itself may be lowered in 
their estimation when such marriages are repugnant to their 
notions of morality. 

Where, therefore, a caste accept a marriage as valid and treat 
the parties as members of the caste it would be, it appears to me, 
an unjustifiable interference for the Courts to declare those mar- 
riages null and void. 

It does not follow that a marriage opposed to the usages of ' 
the communities and not recognized by them would be invalid. 

1. (1885) 121, A, 7280.1 L B. 11 C. 463, 
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A marriage, whatever else it is, £ z, a sacrament, an institution, 
is undoubtedly acontract entered into for consideration with 
correlative rights and duties. The Civil Courts Act only requires 
that so far as Hindus are concerned its validity must rest upon 
Hindu Law, de., as explained above the law of the Dharmasastras 
as distinguished from caste rules or the caste law. If it is not 
recognized by the caste or caste rules the parties may cease to 
belong to the castes whose usages they heve violated and who 
would therefore expel them. There is nothing to prevent a man 
from giving up his caste or community. Heis bound by the 
caste rules only on account of his voluntary submission, and 
therefore if the marriage is valid under the ordinary Hindu Law 
they will be legally married even if such marriage is opposed to 
the rules of the caste or community to which they belong. 


In fact in the case before us there are sub-divisions of the 
Kaikkolar community inter-marriages between whom are not 
allowed, but it is not contended that such marriages wonld be 
invalid in a Court of Law though they may entail expulsion 
from those sub-divisions. 


I am, therefore, of opinion that this marriage:is valid (7) on 
the ground of custom, (2) because it is in conformity with Hindu 
Law which does not prolibit marriages between any persons who 
are not Dwijas or twice-born persons, (3) because when the caste 
of which the parties are accepted members recognize a marriage 
as valid then it is legal marriage under Hindu Law. f 


I would, therefore, reverse the decree of the Sub-Judge and 
dismiss the suit for possession and restore that of the Munsif. 

As, however, the alienation has been found to be not binding 
on the reversioners, there must be a declaration to that effect. It 
was contended that on the death of the origina? plaintiff the suit 
abated so far as the declaration is concerued. Butas the suit for 
declaration was brought by the plaintiff not on his behalf only 
but also on behalf of the reversioners, the right to sue survives 
and the suit does not abate. Hach party will bear. his own costs 


throughout. 
Abdur Rahim J.—I agree. - 


—_——— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Ralph Sillery Benson, Officiating Chief 
Justice, and Mr. Justice Munro. 
Sri Raja Chelikani Rama Rau and 


others .. Appellants * 

inS, A. No. 1434 
and of 1904 
(Claimants) 
Sri Raja Ballapragada Venkata Subba 

Row and others .. Appellants in 
S. A. No. 1435 

of 1904 
(Claimants and 2nd 
v. claimants legal 


representatives.) 

The Secretary of State for India represented 
by the Dist. Forest Officer, Godavari .. Respondent 
(Defendant tn both.) 


Rams Rau Crown—Ownership in waste lands and islands— Godavari delta lands— Limitation 
v Act, Art. 149— Limitation against the Crown—Onus—Forest Act— Notification consti- 
Becretary Of tuting a reserved forest. 

State. The rule of English law is that islands arising out of the sea belong prima 
Jaoie to the Crown ; and the same rule would apply in India in the absence of local 
usage or statutory enactment tothe contrary, though the reasoning on which it was 
sought to be based will not hold good after—Reg v. Keyn.? 

Where a person has proved possession of the land notified by the Government as 
a reserved forest as against the Crown for 20 years prior to the notification, it rests 
upon the Crown to prove that it has a subsisting title by showing that the possession 
of the claimants commenced, or became adverse, within 60 years before the notification: 

[Secretary of State v. Vira Rayan’, Secreary of State v. Barotti Ha Ji’, Secretary 
of State v. Kota Bupanamma Garut, referred to.] 

Second appeals from the decrees of the District Court of 
Godavari in A. S. Nos. 551 and 593 of 1903 presented against 
the decrees of the Court of the Forest Settlement’ Officer, Kistna 
&c. Districts, in Claims Nos. 1 and 2 of 1902 respectively. 

T. Subrahmanya Atyar for appellant. 

The Government Pleader (E. B. Powell) for respondent. 

The Court delivered the following 

JUDGMENT:—These are appeals by the claimants against . 
the decrees of the District Court of Godavari in Appeal Suits 








#5. A Nos. 1434 and 1435 of 1904. 30th September 1909. 
1, (1876) 2 Ex, D. 63. i 2, (885) I, L. R. 9M 175, 
3, (1892) I, L-R. 15 M. 315, 4. (1895) I. L. R. I9 M. 165, 
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Nos. 591 and 593 of 1903 confirming the decisions of the Forest 
Settlement Officer of Godavari in Claims Nos. 1 and 2 of 1902. 
These were claims by the Mallavaram and Nadavapalli Estates, 
respectively, to land at the mouth of tne Godavari which Govern- 
ment, by a Notification dated the and December rgor, proposed 
to form into a reserved forest. Both claims being intimately 
connected were dealt with by the lower appellate Court in one 
judgment, and in this Court the same arguments were put 
forward on behalf of both sets of claimants. It was first con- 
tended that, as the appellants were in possession at the date of the 
notification the lands should not have been notified as a reserved 
forest. This contention was properly dealt with and overruled 
by the Forest Settlement Officer in paragraph 7 of his judgment 
in Claim No. 1. -The appellant’s pleader did not attempt to 
argue the matter before us, but contented himself with stating 
this objection. 

It was further contended that the right of the Crown would 


be barred if the claimants succeeded in proving 12 years’ adverse 


possession prior to the coming into force of the limitation section 
of Act IX of 187: and if Madras Regulation II of 1802 applied 
to suits to‘enforce public rights. The contention was based 
upon certain remarksin Secretary of State. Vira Rayan’. The 
remarks are at pages 185 and 186 of the report and are as 
follows :— 

“ The clause of Act XV of 1877 which precluded the revivor 
“ofa right to sue barred was not confined to that Act but was ex- 
“ tended to Act IX of 1871. The wordsare: ‘All references to the 
“ ‘Indian Limitation Act,1871, shall be read asif made to this Act, 
“¢ and nothing herein or in that Act contained shall be deemed 
“ < to revive any right to sue barred under that Act or under any 
“¢ enactment thereby repealed.’ Had this stood alone and had we 
“come to the conclusion that Regulation II of 1802, S. 18, 
“applied to public rights, we should have agreed with the Judge 
“that 12 years’ adverse possession woul have barred the right of 
“the Crown to sue.” When these remarks were made it was 


Rama Rad 
v. 
Secretary of 
State. 


apparently thought that Regulation II of 1802 was repealed by - 


Act IX of 1871. Regulation II of 1802 was not repealed by Act 
UX of 1871. This was discovered in the course of the argument 











1. (1885) L L. R. 9 N. 175, 
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before us. and the contention was.then dropped. We have, 
however, referred to the matter because it seemed desirable to 
point out the misconception on which the remarks in Secretary 
of State w. Vira Rayan* were based. It is now clear that if the 
claimants -had to establish a title by adverse possession they 
would have to prove such possession for 60 years before the 
notification. 

The main portion of the land in dispute lies between Hope 
Island on the north and a channel called. Neelarevu on the south. 
The District Judge finds that the claimants have been in posses- 
sion since 1882 of the portions of this tract claimed by each of 
them. 

The District Judge has further found that this tract together 
with that portion of Yalakalatippa which is shown in Exhibit I, 
consists of islands formed in the bed of the sea at the mouth of 
the Godavari. This finding is attacked, but there is, in our 


‘opinion, evidence to support it, and we must accept it. No 


doubt the District Judge is possibly in error in assuming that 
Exhibit I, a map publised in 1842, correctly represents the out- 
lines of the coasts and adjacent islandsin that year. ‘he survey 
on which the map is based may reasonably be supposed to have 
been made some time before 1842, and between the survey and 
1842 some changes in the outlines may have occurred. This 
possible error, however, in no way affects the correctness of the 
finding now in question inasmuch as the finding applies to the 
portion of Yalakalatippa shown in Exhibit I as well as to the 
land subsequently formed. 


The District Judge has next found that the title to the 
islands in question originally vested in the Crown. It is admitted 
betore us that all the islands were formed within 3 miles of the 
main land. The rule of English law is that islands arising out 
of the sea belong prima facie to the Crown—vide the Law of. 
Waters, Coulson and Forbes, 2nd Edition, page 31. In the ab- 
sence of local usage or statutory enactment tothe contrary he 
same rule wouldapply in British India—vide Secretary of State 
for India v. Kadirikutty?. It is argued, however, that the rule of 
English Law abovementioned no longer holds good owing to the 
pee ee ee ee 





1, (1885) LL.B.9 M. 175. 2, (1890) LLR. 13 M. 369-376, 
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decision in Reg. v. Keyn.! The reason generally given for the Poe me 
tule is that the King is the owner of the soil beneath the sea, Secretary of 
Since the case of Reg. v. Keyn! this reason can apparently no  ‘!"& 
longer be resorted to in support of thisrule. But that circum- 
stance by itself is no reason why the aucient rule should not 
continue to be followed. Ifit were necessary to find support for 
the rule it could, no doubt, be found in the well established rule 
of the common law of this part of India that waste land which is 
not the property of an individual or a community belongs to the 
Government, or it may be correct to regard the title of the Crown 
as similar to the title by Escheat as suggested in Secretary of 
State for India v. Kadirtkutty?, with reference to the observa- 
tions of the Privy Council in Zhe Collector of Masultpatam v. 
Cavaly Venkata Narrainappa,? “ private ownership not exist- 
ing, the State must be owner as ultimate lord. ” 

The District Judge then holds that as the title was originally. 
in the Crown the claimants must prove adverse possession for’ 
60 years. Here the District Judge is clearly wrong. Though 
the title was originally in the Crown, still, as the possession of 
the claimants for 20 years prior to the notification is found, it’ 
rests upon the Crown to prove that it hasa subsisting title by 
showing that the possession of the claimants commenced or be- 
came adverse within the period of limitation, z.e. within 60 
years before the notification.— Secretary of State v. Vira Rayan’; 
Secretary of State for India v. Bavottt Hajt*, The Secretary of 
State for India v. Kota Bapanamma Garu*. As the several 
islands were formed gradually and probably appeared and be- 
came capable of occupation at different times, it may be that | 
there is proof that some, if not all, of them came into existence as 
land capable of occupation within 60 years prior to the notifica- 
tion.: In the case of such land the title of the Crown must bea 
subsisting title. In the case of lands which came into existence 
as land capable of occupation more than 60 years prior to the 
notification, the Crown must show by evidence that it had a sub- 
sisting title at some time within that period. 

We must, therefore, ask the District Judge to return a finditig 
as to whether the Crown has a subsisting title to the whole or 





1, (1876) 2 Ex. D. 63. 3. (1885) I.L.R. 9 M. 175, 3, (1860) 8 M.I.A. 500 at 525. 
4, (1892) L L. R. 16 M, 315. 5. (1895) I. L. R. 19 M. 165, 
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zeae Rau any portions of the claim land lying between Hope Island on 
gee of the north and Neelarevu on the south. 


State. 


Further evidence on both sides on this question may be ad- 
duced before the District Judge as the true point in issue was 
not correctly understood by the parties at the trial. The find- 
ing should be returned within five months from date ‘of the 
receipt of this order, and ten days will be alowed for filing 
objections. 

The remaining land in dispute consists of the plots B and C 
in the plan Exhibit II. As to these plots the finding of the 
District Judge is that they arose as islands out of the sea subse- 
quent to 1842, and we are of opinion that there is evidence to 
support the finding. The plots thus came into existence within 
60 years of the notification. The title to them was originally 
with the Crown and there has not been sufficient time for that 


title to be lost. The claim with regard to these plots was there- 
fore rightly rejected. 

In compliance with the above order, the District Judge sub- 
mitted the following À 
* % x 

FINDING :—“ I find * * that the Crown has no subsisting 
title to the whole or any portion of the claim land lying between 
Hope Island on the north and Neelarevu on the south.” 

These second appeals coming on for final hearing after the 
return of the above finding, the Court delivered the following 


JUDGMENT :—We accept the finding and allow the 
claim to the lands dealt with in this finding. The decrees of 
the Courts below will be modified accordingly. 

The appellant in S. A. No. 1435 of 1904 will get full costs 
throughout. 


In S. A. No. 1434 of 1904 the appellant has succeeded in 
part only. Each party will pay and receive proportionate costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Munro and Mr. Justice Rahim. 
M. Krishna Aiyar .. Appellant* 
.7 (Plaintif) 
v. : 

The Secretary of State for India in 

Council represented by the Colector 
of Tinnevelly l .. Respondent 
(Defendant). 


Limitation Act, Art. 149—Adverse pussession against the Crown—Gramanattam— 
Onus, 

The bare classification of lands as grama&nattam by the Revenue officials wlll eon- 
stitute at the most an assertion of title and nolhing more. 

In a suit against the Crown for recovery of possession of lands claimed by the 
Crown, if the plaintiff proves long possession on his part (e. g, as in this case twenty 
and forty years in respect of the suit items) even thongh the proof does not extend to 
sixty years, it is upon the Crown to prove that it had possession within the statutory 
period, and, in the absence of such proof, the plaintiff is entitled to a declaration that he 
isthe sole owner. [Secretary of State v, Kota Bapanammagaru,  Muthaya Chetty v. 
Seoretary of State®, Hanmanth Rao v. Secretary of State’, Haidar Khan v. Secretary 
of State for India*, Gangaram v. Secretary of State’ referred to; Katti Mahammad 
Mira Y, Secretary of State® distinguished.) 

Second Appeal from the decree of the Court of the Subordi- 
nate Judge of Tinnevelly in A. S. No. 267 ot 1905 presented 
against the decree of the Court of the Additional District Munsif 
of Tinnevelly in O. S. No. 132 of 1904. 

The facts of the case sufficiently appear from the judgment. 

M. B. Dorasami Atyangar for appellant. 

The Govt. Pleader (C. F. Napier) for respondent. 

M. B. Doratsamt Ayangar :—Possession for 30 years throws 
the onus of disproving title ‘on the Government. Full sixty 
years adverse possession need not be proved—S. A. 1434 and 
1435 of 19047, The Secretary of State v. Kota Bapanammagaru’, 
Muthayya Chetty v. Secretary of State?, Nawb Ajujuddin Ali 
Khan®, Hatdar Khan v. The Secretary of State*. There is no 
presumption that the Government has title to all village sites, but 
even if there is, the burden is on the Government to show when 





* §. A. 576 of 1906. 15th September 1909. 
1, (1895) I-L.R. 19 M. 165. (1898) LL.B. 22 M. 100. 
3. (1900) LL.R. 25 B. 287. . (1908) LR. 36 C. 1 
5 (1895) 1.LR. 20 B. 798. » (1903) 13 M. L J. 269, 
7. (1909) 20 M. L. J. 66, 1> (1904) L. L. R. 28 M, 69, 
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the possession began —S. A. 1434 and 1435 of 1904. The entry in the 
settlement register classifying these plots as village sites cannot 
confer title on the Government. Kattai Mahammad Mira Mohi- 
deen V. Secretary of State does not lay down any general propo- 
sitionoflaw. In this case, the Government classified the land as 
village site in 1874 behind the back of the plaintiffs and an 
entry under such circumstances in their own registers cannot 
bind the plaintiffs. It is not sufficient for the defendant merely 
to rebut the presumption of ownership that arises from posses- 
Sion; the defendant must also prove better title in himself before 
the plaintiff could be evicted—Mahammad Meera Mohideen v. 
The Secretary of State for India®; Hanmant Rao v. Secretary of 
State 3; Gangaram v. Secretary of State+; Ismail Arif v. 
Mahomed Ghous *. . 

The mere factof previous possession entitles a party to a de- 
claration against a party who can show no better title—Mustappa 


` Saheb v. Santa Pillai’; Narayana Rao v. Dharmachar ', 


The Government Pleader (C.F. Napzer).— The presumption is 
that all unoccupied Jands vest in the Government. Board’s Stand- 
ing Order No. 21, p.3 (Ed. r907) regulates the method of gran- 
ting it to private parties. In this case the kurnum was the 
party that originally encroached upon the village site. He being 
the party who was bound to report of such encroachments 
his possession cannot avail to the plaintiffs for any purpose. The 
plaintiff seeks to get his title declared. He must prove it strictly— 
Rassonada Rayar Vv. Sitharama Prllat*®. The cases cited are 
mostly Zamindari cases, and obviously have no application to the 
present case. Haidar Khan v. The Secretary of State? indicates 
the nature of previous possession that is necessary to raise a pre- 
sumption of title. 

M. B. Deraisamy Atyangar: —The tule as to presumption of 
ownership from possession applies to all cases. §. 110 of the 


Evidence Act makes no reservation in favour of any class of cases. 
There is no presumption that village sites belong to Govern- 





1. (1903) 13 M. I. J. 269. 


2. (1895) 10 B. LR. 571. 3. (1900) LL.R. 25 B. 287. 
4. (1895) I.L R. 20 B. 798. 5, (1893) LL.R. 20C. 834 58.6, 20 1.4.99, 
6 1999) LLB, 23 M.173. > 7. (1902) LL.B. 26 M 514, 


8, (18684) 2 M H.Ç.R. 171, 9. (1908) LLR. 360. 1, 
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ment. Hanumanta Raov. Secretary of State for India, Gangaram 
v. Secretary of State, are cases of village sites. Rassonada 
Rayar v. Stthrama Pillai? was prior to the Evidence Act and is also 
dissented from in Pemray Bhavani Ram v, Narayan Shivram 
Kristz* which is cited with approval in all the subsequent cases. 


The Court delivered the following 


JUDGMENT :—It is found that the plaintiff has proved 
possession of item 1 in himself and his vendor for 30 years and 
of item 2in himself for 4o years. The defendant, who is the 
Secretary of State for India in Council, has failed to establish his 
title to the laud, or any possession within 60 years before suit. 
The only circumstance put forward to show a title in the defen- 
dant is the fact that at the settlement in 1874 the Revenue 
authorities classed the items as Nattam Poramboke. ‘This at the 
utmost was an assertion of title, and is not by itself sufficient to 
prove the title of the defendant. The judgment of this Court 
reported in Kattai Mahammad Meera Mohideen v. The Secretary 
of State for India in Counci” has been entirely misunderstood 
` by the Subordinate Judge. That judgment does not lay down 

that the mere classification by Government of the lands as 
- Nattam Poramboke has any legal effect whatever except in so far 
as it may be regarded as an assertion of title. It may be regarded 
as settled law that in circumstances like the present the 
possession of plaintiff throws upon the defendant the burden of 
proving that he has a subsisting title—vide The Secretary of State 
for India v. Kota Bapanamma Garu’; Mutthayya Cheiti v. The 
Secretary of State for India” ; Gangaram Chinna Patel v. The 
Secretary of State for India in Counctl® ; Hanumanta Rao y. 
The Secretary of State for Indiat ; and this he has failed to do. 
The plaintiff is clearly entitled to some relief. It is contend- 
ed that the only declaration that the plaintiff can, in the 
circumstances of this case, have, is that he is lawfully entitled 
to possession ofthe land. It is poiuted out that this is the 
declaration that was given in Ganga Ram Chinna Patel v. 
The Secretary of State for India in Council? and Hanumanta Rao 





1. (1900) LL.R. 25 B. 287, © 2 (1895) I.L.R. 20 B. 798. 
3, (1864) 2 M. H. C. R. 171. 4, (1882) LL.B. 6 B. 215 (F. B.) 
5. (1908) 13 M.L.J. p. 269. - 6. (1895) I.L.R, 19 M. 165. 
7. (1888) LLR. 22 M. 100. 8 (1895) LL.R. 20 B, 798. 
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v. The Secretary of State. In the former case the plaintiff had 
only proved possession for 10 years which was insufficient to give 
him a title against any one who might be the true owner, and on 


the ground that he had not proved his title a declaration of title 


was refused. The declaration that he was lawfully entitled to 
possession was given because there was, as there is in the present 
case, a prayer in the plaint for any other relief to which the plain- 
tiff might be entitled because the facts broughtihe case within 
the ruling of their Lordships in the Privy Council case in 
Ismail Arif v. Mahomad Ghouse.? In that case the possession 
proved was for less than 12 years and apparently on that 
ground the words “lawfully entitled to possession” were sub- 
stituted for the words ‘sole and absolute owner ” which appeared 
in the decree of the High Court. In Hanumanta Rao v. The 
Secretary of State for Indta', also the plaintiffsposse ssion only 
extended to ro years. In the present case the plaiutiff’s own 
possession of item 1 extends to 20 years, and of item 2 to 40 years, . 
and such length of possession is sufficient to make out a title 
against anyone including the Secretary of State, the latter 
having failed to prove a title or possession within sixty years. It 
is not contended that in order to prove his title against the Secre- 


. tary of State the plaintiff is bound to prove 60 years’ posses- 


sion, and such a contention would be untenable—vide Zhe Secre- 
tary of State for India v. Kota Bapanamma* and Haidar Khan 
V. The Secretary of State for India in Councit*, The plaintiff 


_ will therefore have the declaration prayed for asto items 1 and 2 


Venkatrama 
Aiyar 
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secretary of 
State. 


with costs throughout, and the decree of the jower Courts will 
be modified accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Abdur Rahim. 
Venkatrama Iyer and another .. Appellants* 
(Plaintiffs) 
v. 
‘The Secretary of State for India 
in Council represented by the 
Collector of Tanjore and 





another ja .. Respondents. 
` Defendants.) 
` Limitation Act, Art, 149—Proaj of possession fer 30 or 40 years—Onus, shifting 
of—Mirasidars’ claim to a viliage tank:in the Tanjore District. 
oF 5. A, 637 of 1907. : 30th November 1909. 
1. (1900) I.L.R. 25 B. 287. 2. (1895) 1.L.R, 23 C. 834. 


3. (1695) LLR. 19 M, 166. 4. (1908) LIR. 86 Q1 (P.0.). 
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Possession for 30 or 30 years is sufficient to shift the onus on Government of 
showing that they have been in possession at some time within 60 years prior to suit. 

Held also on the evidence that the plaintiffs, Ekabogam (sole) Mirasdars of a 
village in the Tanjore District, have established their ownership of a tank and its 
banks in the village (the tank being one nsed for drinking and bathing purposes) as 
against Government. l 


Second Appeal from the decree of the Subordinate Judge’s 
Court of Tanjore in A. S. No. 1382 of 1905, presented against 
the decree of the Court of the District Munsif of Tiruvalur in 
O. S. No. 347 of 1904. 

"She facts of the case are sufficiently given in the judgment. 

T. R. Ramachandra Atyar, S. Srinivasa Atyar and M. Sub- 
ramanta Atyar for appellants. 

The Government Pleader (C. F. Napier) for the respondent. 

T. R. Ramachandra Avyar.—Onus shifts if possession even 
for less thau the statutory period of sixty years is proved. A pre- 
sumption of ownership arises from long possession.— Secretary of 
State for India v. Bavotti Haze; The Secretary of State for India 
v. Kota Bapannamma Garu?; S. A. 1434 of 19042 and S.A. 5376 of 
1906+ (unreported); Hanmantarao v. The Secretary of State *; 
Bhagavan Singh v. The Secretary of State®. Cutting timber, 
grazing cattle and collecting mountain produce have been held to 
prove ownership— Secretary of State for Indta v. Nellakutti Siva 
Subramanta Tevar”. Exclusive enjoyment of fishery raises a pre- 
sumption of ownership to the soil—Hambury v. Jenkins? ; Attorney- 
General v. Fohn Emerson®. Acts of repair show ownership. 
Poramboke and produce thereon in Mirasi villages in ‘Tanjore 
District belong to the Mirasdars —Huddleston’s Papers on Mirasi 
Rights, pp. 553, 505; Tanjore District Manual, pp. 373 to 375 ; 
Tanjore District Gazetteer, p.189. Poramboke does not necessarily 
mean waste—Tanjore District Manual, p. 661; Huddleston, 
PP. 373) 555; 185, 220, 429, 565. Secretary of State for India v. 
M. Krishnayya** does not apply as it deals only with waste, 
Classification as poramboke does not necessarily show that land so 
classed is Government property—S. A. 576 of 1906 (unreported)*. 

Government Pleader (C. F. Napier)—Porambokes belong 
to Government—Zhe Secretary of State for India v. M. 





l. (1892) LL.B. Lò M. 315, ac 317, 324. 2. (1895) LGR. 19 M. 165. 

3. Now reported in (1999) 20 M.D.J. 66. 4. Now reported in (1909) 20 M.LJ. 71, 
5. (1900) LLR. 20 B, 287. o. (1906) 10 Bom. u. R. 571, 

7. (1891) LLR. 16 M 101 (P, ©). 8. (1901) 2 Ch. 401, 411. 

9. 


(1891) A.C, 649. 10, (1905) LLB, 28 M. 257, 
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Krishnayya*, Madathapu Ramayya v. The Secretary of State.? 
Gathering flowers and taking fish are simply privileges, and pri- 
vileged enjoyment cannot be adverse. One isolated act of repair 
as in this case will not show ownership of the tank repaired. 

[Possession and enjoyment for less than the statutory period 
taise a strong presumption of ownership—Mahomed Ali v. The 
Secretary of State for India?—Ep.]} 

The Court delivered the following 

JUDGMENT :—In this case the plaintiffs prayed fora de- 
claration that they are the owners of the tank described in the 
plaint; and for recovery of its possession, and for damages against 
the Secretary of State for India because his agent the Collector 
had leased out the aloe flowers on the banks of the tank and 
thus invaded their rights. The Courts below have found against 
the plaintiffs’ title, and they appeal. Their claim is founded 
on two grounds, %22., (I) that as sole Mirasidars of the village 
they have by immemorial custom an exclusive right to all the 
Poramboke lands of the village; and (2) that they have been in 
exclusive possession and enjoyment of the tank for over the 
statutory period adversely to the Government and they have this 
acquired a title to it by prescription. We think the title of the 
plaintiffs by adverse possession is established by the evidence. 
No doubt their enjoyment of the aloe flowers and of the fishery 
in the tank for the past 35 or 40 years if it stood alone would 
notindicate ownership, because, in fact, Government every where 
and especially in mirasi villages, allows the villagers to take fuel 
and grass, and wild fruits and flowers from the Poramboke and 
other waste lands of the villages and allows them in many cases 
to enjoy also the fish of small tanks, .The non-interference of 
Government with such enjoyment does not imply a denial of the 
ownership of Government or an abandonment by Government of 
its ownership—Zhe Secretary of State for India w. M. Krish- 
nayya.* But in the present case we have much more. It is 
proved by the evidence that the predecessor in interest of the 
plaintiffs expended large sums in clearing silt out of the tank 
and constructed masonry sluices in it for regulating the inflow 
and outflow of its water. These are acts of a kind which raise 


1. (1905) 1,L.R. 28 M. 257 at p. 285. 2. (1903) LL.R. 27 M. 386, 393. 
; 3- (1908) I.LR. 36 C. 1. (P. C); 18 M. L. J. 549. 
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a presumption of ownership in the person doing them and are 
sufficient to shift to the defendant the burden of explaining away 
the acts and the ordinary inferences arising from such acts, and 
showing a title in the Government. There isnot, however, a 
shred of evidence, oral or documentary, adduced by Government 
in this case. There is merely the allegation in the written 
statement that the tank is entered in the revenue and settlement 
registers as Government Poramboke. Such entry is, or course, 
insufficient to prove that the tank is in fact the property of Go- 
vernment. The Collector, examined on interrogatories, admits 
that the Government has never at any time executed any 1epairs 
to the tank. He does not say that they have ever exercised any 
act of ownership in regard to it nor does he attempt to explain 
how it happens that the plaintiffs, if not owners of the tank, 
have cleared out its silt and have constructed masoury sluices 
init. He does not say that these acts were done with the per- 
mission of the Revenue authorities, or even that such acts are in 
that District often allowed by Government at the request of the 
villagers as the upkeep of the tank is to their advantage, The 
record gives no idea of the size or character of the tank, but the 
Government Pleader and Vakil for the plaintiffs state that it is 
a small village tank about r4.acres in extent, not used for irri- 
gation, but used for drinking and bathing purposes. Such a 
tank may well be the property of the villagers in common, or of 
private persons. 


We think that the evidence on the record points to the con- 
clusion that the plaintiffs have been in possession and enjoyment 
of the tank adversely to Government for 30 or 40 years, and this 
is sufficient to shift to Government the onus of shewing that 
Government has been in possession at some time within 60 years 
prior to the suit. ‘There is no evidence that Government was 
ever in possession if it. We must, therefore, hold that the plain- 
. tiffs’ possession should be presumed to have continued for more 
than the statutory period and that they have established their 
title by prescription—Anangamanjart Chowdrant v. T, ripura- 
sundari Chowdrani*;S. A. 1434 of 1904”, and S. A. 576 of 19068 
not yet reported. In this view it is not necessary to go into the 
question of the plaintiffs’ alleged right as Mirasidars. 

We declare the plaintiffs’ right to the tank and its banks as 

against thedefendants and give them a decree for its recovery 





1. (1887) LLR. 1 C. 740 (P.C.) at 748, 
2. Now reported in (1909) 20 M. L, J. 66, 3, Now reported in (1909) 20 M.LJ. 71, 
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Venkatarama and for mesne-profits at the rate claimed, Rs. 8 per annum from 


Aiyar 
v. 
Secretary or 
State. 


Kayarunisa 
Begum 
v. 
Sakina Bivi, 


rgoxr until delivery of possession or 3 years from this date which- 
ever event first occurs, with costs throughout against Ist defen- 
dant. 

Three month’s time is allowed to the xst defendant to satisfy 
the decree. ' 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Miller. 


Kayarunisa Begum .. an -. <Appellant* 
v. 
Sakina Bivi and others i .. Respondents, 


C. P. C. (XIV of 1882) 8. 505—Appeal—Order refusing to accord sanction for 
appointment of Receiver. ` 


No appeal lies from an order of the District Judge refusing to accord his sanction 
for the appointment of a Receiver under S. 5035 C. P. C. (188 2). 


Appeal from the order of the District Court of Tanjore in 
O. P. No. 343 of 1908 in O. S. No. 52 of 1907 on the file of the 
Sub-Court of Mayavaram. 

T.V. Muthukrishna Atyar for appellant. 

C.V. Anantakrishna Aryar, R. Subrahmania Atyar, N. Raja- 
gopalacharvar and T. R. Venkatarama Sastrt,for respondents. 

C. V. Anantakrishna Atyar-—took a preliminary objection 
that no appeal lay as the Sub-Judge simply recommended 
a person to the District Judge for receivership and the 
District Judge declined to appoint a receiver and the petition 
was then dismissed. The District Judge’s order is under S. 505, 
C.P. C, and not under S. 503—Venkatasami v, Strideviamma 
Bat Mant v. Kimchand Gokaldas? — 

T. V. Muthukrishna Aiyar.—This is virtually an order by 
the Sub-Judge refusiug to appoint a receiver. The order of the 
District Judge also is really made under S. 503, C.P.C.-Khagendra 
Narain Singh v. Shashadhar Fha.? S. 505 simply describes the 
method in which the District Judge is to act. 

- The Court delivered the following 

JUDGMENT :—We must follow the decision printed in a 
foot note to Venkatasawmi v. Sri Devtamma’ and hold that no 
appeal lies against the District Judge’s order under S. 505 of the 
Code of 1882. 

The appeal is dismissed with costs. 





* A. ALU. No. 193 of 1908. 16th April 1909. 
1. (1886) I.L.R. 10 M. 179, 180 (F.B,) 2. (1908) LLB, 33 B. 104. 


3. (1904)1.L.R. 31 C. 495. , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Ralph S. Benson, Officiating Chief Justice, 
and Mr. Justice Krishnaswami Aiyar. 


Devi Bhagavalu .. Appellant * 

v. (Plaintif ) 
Tadpatri Veeravadhanta and others .. Respondents. 
(Defendants) 


Co-tenancy—Provisional partition— Deed—Construation— Covenant to make another 
partition at the end of term—Sale of undefined share by one of the sharers—Rights of 
vendee— Necessary party to suit—Suit for partition by vendors—Limitation Act, S. 22. 

Three brothers partitioned their properties provisionally by means of an, award 
which provided inter alia that until a certain year “ Sarvajit ” each should enjoy the 
lands allotted to his share according to the division then made, and that at the end of 
the term all profits and losses should be made equal and the said lands divided equally. 
One of the parties sold half a visam of his share to the plaintiff and allowed another 
portion to be sold for arrears of rent, In a suit by the vendee of the undefined 
share : i 

Held, on a construction of the award—(1)That the joint tenancy or tenancy-in- 
common which existed before the award was not finally put an end to but continued 
to remain till the end of Sarvajit though subject to separate enjoyment of special 
allotments till then. 

(2) That the conveyance by one of the sharers was a valid transfer’ of all the 
sharer’s interest conveyed and that the plaintiff was entitled to maintain a suit for parti- 
tion of the whole land within 12 years from Sarvajit. 

(3) That even assuming that the vendor-sharer was responsible for the rent Sale 
of a portion of the property in the sense that he could have avoided the rent sale by 
payment of rent, the property suld must be held to have been impressed with the 
liability to re-partition at the end of Sarvajit and that the right to re-partition of the 
vendor-shiarer or his vendee was not consequently lost. 

(4) That the purchaser in rent sale was a necessary party to the snit for partition 
by the vendee. 

(5) That the purchaser in the rent sale having been made a party to the suit 
after the expiry of 12 years from Sarvajit, the suit was liable to be dismissed against 
all the defendants, it being impossible to give any relief to plaintiff against others 
without-joining the purchaser in the rent sale. 


Second Appeal from the decree of the District Court of 
Vizagapatam in A. S. No. 73 of 1904 presented against the decree 
of the Court of the District Munsif of Vizagapatam in O. S. No. 
139 of 1900. 

The facts of the case appear sufficiently in the Judgment. 

H. Sttaramaswamz for appellant. 

A. Krishnaswamt Atyar for V. Ramesam for respondent. 

H. Sitaramaswami—submitted that the parties continued 
to be co-tenants even after the award and that the plaintiff as 





* §. A. 1353 of 1905, 27th October 1909, 
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purchaser from one of them was entitled to maintain a suit for 
repartition on the strength of the provision contained in the 
award. Even otherwise the plaintiff was entitled to the benefit 
of the agreement as the provision was in thenature of a covenant 
running with the land—FREEMAN on Co-tenancy, p. 279 ; 
Aryyagirt Venkataramayya x. Atyyagiri Ramayya.* 

A. Krishnaswamt Aiyar.—A family partition was referred 
to arbitrators and the award of the arbitrators provided that at 
the end of a particular year the properties shall be re-divided 
and profits and losses taken into account. Plaintiff sued to 
enforce this provision as the purchaser of } visam of land from 
one of the parties to the original partition. The question is 
whether the plaintiff is entitled to maintain this suit. It is sub- 
mitted that the plaintiff could maintain the suit (1) only if the 
parties could be regarded as continuing to be co-tenauts even 
after the award; (2) if not, plaintiff could maintain the suit only 
if the provision in the award could be regarded asa covenant 
running with the land. 


(x) On the rst point, the parties are no longer co-tenants 
as there was a definition of shares under the award and as they 
were in enjoyment of distinct plots of land. Even if they conti- 
nued to be co-tenants, a purchaser of a specific plot of land from 
one of the co-tenants could not maintain a suit for a general 
partition, And lastly, the suit fails as one of the persons inter- 
ested in the properties was not made a party until after the limi- 
tation period expired. 

(2) If they are not co-tenants, plaintiff could maintain a suit 
only if the provision be regarded as a covenant running with 
the land. The fact that the provision is contained in an award 
is immaterial. An award has to be construed by a Court just 
like a contract. In fact, the Court of Chancery treated an award 
as a contract, the terms of which were ascertained by a third party. 
A direction for re-partition is like a provision for exchange or for 
sale, and it has been held that a provision in a lease empowering 
the lessee to demand a sale of the reversion has been held not 
to be a covenant running withthe land— Woodall v. Clifton,? 
Though the case deals with leases, the principle is equally 


1. (1902) I. L. R. 25 M. 690, 2. (1905) 2 Ch. 257, 
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applicable to provisions contained in sale-deeds or conveyances. 
For the definition of a covenant running with the land 
see Dewar v.Goodman*?, As to what is a covenant running 
with the land Awsterberry v. Corporation of Oldham? was 
also referred to. Next, even assuming a purchaser of the 
entire interest of one of the parties to the original partition is 
entitled to the benefit of the direction contained in an award, 
a purchaser of a portion cannot maintain the suit—Durham 
Brothers v. Robertson*, Lastly, plaintiff, in any event, is not 
entitled to maintain the suit as his vendor put it out of his power 
to bring all the properties into the hotch-pot by allowing one 
of the properties in his hands to pass into the hands of a 
stranger at a rent-sale. 

The Court delivered the.following 

JUDGMENT :—Defendants Nos. 1, 2 and 3 owned amongst 
themselves four vriths, 13 visam and one pie of land in the 
agrahatam of Sangalsa. In 1876 there was an award of arbitra- 
tors on a submission made by them dividing the common pro- 
perties. That document is Exhibit Æ. The plaintiff purchased 
half a visam of land from the 1st defendant on 28th March 1897 
out of the lands that had fallen to the 1st defendant in the divi- 
sion made by the award. The District Munsif gave the plain- 
tiffa decree for his half visam by directing a division of the 
entire property of the three brothers. 

The District Judge has dismissed’ the suit. The first ques- 
tion to be decided is whether the plaintiff was entitled to the 
division, and this turns on the right understanding of the pro- 
vision contained in Exhibit Æ. Exhibit Æ says : “ Time is fixed 
for the partition of the said paddy fields up to the end of the 
year Sarvajit (1887-1888). So it is settled that each should 
enjoy the lands allotted for his share until then, and that, at the 
end of the said term, they should again divide the said lands so 
that the profits and losses are equal and then enjoy” * * 

“ Time is fixed for the partition of the said palmyra ‘topes 
and mango tope lands up to the end of the year Sarvajit (1887- 
1888). So it is settled that, until then each should enjoy the 
lands allotted to his share according to the above arrangement, 
EI SRE E ee eNO hes NA aN Ah A a ER GRE, 
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and that, at the end of the said term the profits and losses should 
be made equal and the said lands divided by the parties 
equally” * * * i 


- What is the effect of the foregoing clauses ? The arbitrators 
do not makea final division of the properties. They direct 
enjoyment separately of the plots specifically assigned to each of 
the sharers and instead of making a final partition direct a future 
division to be made in the year Sarvajit. It is clear that, subj ect 
to the separate enjoyment vf the shares allotted to each, the 
parties are entitled jointly or as tenants-in-common to all the 
properties temporarily divided until the division to be made 
after Sarvajit. Every part of the property comprised in this 
allotment is subject to the common ownetship to be finally termi- 
nated by partition after Sarvajit. The plaintiff, as the purchaser 
of an undefined half visam, or of definite plots amounting in 
extent to a half visam, must be entitled tociaim a partition after 
Sarvajit as the second and third defendants would, notwith- 
standing the alienation of a portion of the lands by the rst 
defendant, be entitled to claim a partition against the 1st defen- 
dant. lt is impossible to construe Exhibit 4 as a contract enter- 
ed into by defendants Nos. 1 to 3—see Krishna Panda v. Bala- 
ram Panda*, Soornavalit Ammal v. Muthayya Sastrigal *, and 
Bajahhart Saha Barrtkya v. Behari Lal Basak.* Their joint- 
tenancy or tenancy-in-commion which existed before the award 
Exhibit Æ is not finally put an end to, but continues to remaiu 
till the end of Sarvajit though subject to separate enjoyment ` 
of special allotments till then. No objection was taken in the 
written statements of the contesting defendants, and no issue ` 
was framed as to whether the plaintiff as a mere purchaser of a 
portion of the property allotted tothe Ist defendant ander the 
award was entitled to claim a partition under the terms of the 
award. And the District Judge, in paragraph 8 of his judgment; 
distinctly concedes that “ as a purchaser from the 1st defendant 
the respondent (plaintiff) stands in his shoes and if the rst 
defendant can now claim re-partition from his brothers respon- 
dent can claim a re-division.” We may usefully add the remarks 
of FREEMAN in his book on Co-Zenancy at p. 279 in support of 





1. (1896) LL.B. 19 M. 290. 2 (1900) LI.R. 23 M. 693. 
.3. (1906) LL.B 33 O, 881 
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the District Judge : “ If, however, there remain any States wherein Bhasavala 
the Courts really intend to assert that a conveyance by one co- Voorn 
tenant of part of the common property is void, in any other sense 8d?anta 
_ than that such conveyance will not operate against or diminish or 

impair the tights of the non-assenting co-tenants. Such courts are 

falling into minority, asthe more recent decisions tend strongly 
towards the recognition of such conveyance as a valid transfer of 

all the grantor’s interest in the property therein described, entit- 

ling the grantor to certain tights that the co-tenants of the 

grantor cannot wantonly disregard”—S. 204. Tne District Judge, 
however, comes to the conclusion that the rst defendant must 

be deemed to have elected to forego the privilege he possessed 

of claiming a fresh division at the end of the Sarvajit by his 

failure to preserve his share intact. Some portion of these. lands 

which had fallen to the rst defendant was sold for arrears of 
Kattubadi under a decree obtained by the Zemindar against 
defendants Nos. 1 to 3 and other sharers. Assuming for the sake 

of argument that the rst defendant was responsible for the sale 

of a portion of his property because he could have avoided it by 
payment, the property sold must be held to have been impressed 

with the liability to re-partition at the end of Sarvajit in the 

same manner that the half visam purchased by the plaintiff in 

private sale was itself liable to re-partition if the and and 3rd 
defendants chose to insist upon it. 

It cannot be therefore said that the rst defendant lost his 
right to re-partition by the sale of a portion for arrears of rent. 
The District Judge himself points out that if the property, when 
sold, had been the joint property of the three brothers, they could 
have no complaint that it was not kept available for re-partition. 
All that can be said is that the properties divided by the award 
in Sangavalsa being liable to re-partition the plaintiff is not 
entitled, any more than the rst defendant was, to claim a re-parti- 
tion ofa portion of the properties divided omitting those that 
were sold for arrears of rent and have come into the hands of the 

“Ist defendant’s wife (the 4th defendant) as transferee of the pur- 
chaser in auction. We may refer, by way of analogy, to suits by 
purchasers from one of several co-parceners in a Hindu family of 
his share in a portion of the family property where the whole 
family property is required to be partitioned for the purpose of 
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Bbagayalu assigning the plaintiffs their share. See MAyNE’S Hindu Law, 


Veera- 
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S. 494. -We must, therefore, hold that the plaintiff was entitled 
to maintain the suit for the recovery of his half visam by a re- 
partition. 

It remains, however, to consider whether in the above view 
the suit was rightly conceived without the 4th defendant having 
been impleaded as a party in the first instance. The remarks 
already made-are sufficient to show that no re-partition could 
be made without the lauds in the possession of the 4th defen- 
being brought into hotch-pot. At the time the 4th defendant 
was added as a party more than 12 years had elapsed from the 
end of Sarvajit andthe suit would, as against her, be barred by 
limitation. And as she was a necessary party the whole suit 
was liable to be dismissed. See Jmam-ud-din v. Liladhar *; 
Kalidas Kartal Das v. Nathu Bhagvan.” If relief could be given 
to the plaintiff against defendants Nos. 1 to 3 without joining 
the 4th defendant and including the lands bought by her, the 
claim must be dismissed as against her merely—Ramkinkar 
Biswas v. Attkulchundra Chaudhri. That being impossible the 
whole suit fails. We would, on this ground, support the decree 
of the District Judge and dimisss the second appeal, but without 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Padmanabha Panji Kannaya .. Appellant* 
v. (1st Prisoner). 
King-Emperor 
Cr. P. C, 8. 423.—" Alter a finding’'—Powers »f appellute ‘Court to recerse a ` 
conviction for an offense and find the accused guilty of abetment of the offence. 
It ia not open toa Court to finda man guilty of the abetment ot an offence 
on a charge of the offence itself, S. 423 has to be read with Ss. 237 and 238, Cr. P. C. 
[Regina v. Chund Buran Phitbai Adamji® followed.] The appellate Court, while 
reversing a conviction for an offence, is not competent to conyict the accused of 
abetment thereof. 
Appeal from the sentence of tne Court of Session of the 
South Canara Division in case No. 14 of the Calendar for 190g. 
. © Or. A. No. 523 of 1909. 28th October 1909, 


1. (1892) 1.L.R. 14 A, 524. 2. (1888) I-L.R. 7 B. 217, 
3. (1907) 1.L.R. 35 O. 510, ‘ 4, (1874) Íl Bom, H.C.R. 240. 
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S. Swaminathan and B. Sttharama Rao, for appellant, sub- 
mitted that there was no evidence of forgery having been com- 
mitted by the appellant or his having been present at the time 
forgery was committed, or his having abetted the same, and 
therefore, under the circumstances, the appellant *could not be 
convicted of forgery. 


The Public Prosecutor (C. F. Napter) contended that there 
was evidence of forgery, or at least that the appellant should be 
convicted of abetment and cited Kashi Nath Nack v. Queen 
Empress?. 


S. Swaminathan in reply contended that the conviction could 
not be altered in appeal into one under S. 109, and also that there 
was no evidence of abetment. He cited Regina v. Chund Burand 
Phirbhat Adamji.? 

The Court delivered the following 


JUDGMENT:—In this case the appellant and another were 
charged with offences under Ss. 467 and 468 of the Indian 
Penal Code. The appellant was convicted under these sections. 
Such evidence as there is, however, shews that the alteration of 
the document was made, not by the appellant, but by the man 
who was charged along with him. The conviction of the appel- 
lant under Ss. 467 and 468 of the I. P. C. was therefore wrong. 
We are asked, however, to consider the -propriety of convicting 
the appellant for abetment of these offences. We have not 
been referred to any authority in support of the proposition 


that when a person has been charged with a certain offence and . 


has been convicted of that offence the appellate Court can, on 
finding that the conviction is not sustainable, convict the accused 
of abetment of that offence. No doubt, under S. 423 of the 
Criminal Procedure Code, the appellate Court has power to alter 
a finding, but we take it that that power cannot be used arbi- 
trarily but only in accordance with other provisions of the Code. 
Those provisions are to be found in Ss. 237 and 238 of the 
Criminal Procedure Code, aud neither of these covers a case like 
the present. The ruling in Regina v. Chund Burand Phtrbhat 
A damj2* is clear authority for holding that it is not open toa 
‘Court to find a man guilty of the abetment of an offence on a 


1. (1897) L L, R. 26 O. 207, "9. (1874) 11 Bom, H. Ç. R, 240, 
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charge of the offence itself, and we agree with the reasoning on 
which the ruling is based. We set aside the conviction and 
acquit the accused of offences under $.467 and 468 of the Indian 
Penal Code. His bail bond is discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kz, Chief Justice, and 
Mr. Justice Krishnaswami Aiyar. 
Mari Veetil Chattu Nair and others .. Appellants* 


(Defendants 2 to 14.) 
U. 


Mari Veetil Mulamparol and others .. Respondents 
l (Plaintiffs). 

Malabar Law—Tarwad—Property acquired by Anandravan while a Manager of 
a branch and when in possession of the funds of the branch without anything of his 
own-—Tawazhi—Tarwad— Constitution of. 

The property acquired by the Manager of a branch who isonly an Anandravan of 
the whole tarwad belongs to the branch if he was at the timeof the acquisition in 
possession of the funds of the branch without anything of his own. 

Where a female and some or all of her children obtain property from ner father and 
have been in possession for 80 years and the members of the branch have constituted 
a separate branch and lived separately, a finding based onthe fact that the members 
constituted a separate Tawazhi Tarwad is not bad in law. 

Second Appeal from the decree of the District Court of 
North Malabar in A. S. No. 209 of 1906 presented against the 
decree of the Court of the District Munsiff of Quilandy in 
O. S. No. 594 of 1904. l 

This was a suit for a declaration that the plaintiffs are en- 
titled to the sum of Rs. 449-9-2 in deposit under this Court's 
decree in O. S.No. 229 of 1903. The properties referred to in the 
plaint were being held ona kanom of Rs. 800 granted to the 
Karnavan of the plaintiffs and defendants who are members of 
the same Tarwad. In 1903 the jenmi instituted O. S. No. 229 to 
redeem the kanom. Redemption was ordered but disputes having 
arisen between plaintiffs and defendants as to who were entitled 
to this kanom amount and value of improvements remaining due 
after the arrears of rent and costs were set off namely Rs. 449-9-2, 
the decree directed that the amount should be deposited in Court 
and that within 6 months from the date of deposit plaintiffs should 
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establish their titleto it by a separatesuit. Hence this suit by 
them. 


`T. R. Ramachandra Atyar and T.R, Krishnasamy Atyar, 
for appellant, relied on Korott Amman Kutti v. Perunjotiil Appu 
Nambiyar? and A. S. 59 of 1905 for the position that the donees 
are not constituted into a Tarwad to whom the presumptions 
applicable to the karnavan of a Tarwad would apply. 


J. Z. Rosario and K. M. Krishna Kurup, for respondent, 
relied on Veerarayan v. Valia Rant of Pudia Kovilagam?. 


The Court delivered the following 


JUDGMENT :—It is found by the Courts below that the 
plaintiffs constituted the members of the Tavazhi tarwad of 
Mulamparol and that they are entitled to the kanom amount in 
deposit. It is contended for the defendants that this finding is 
not correct. The decision in Korott Amman Kutti v. Perungottil 
Appu Nambiyar? is cited as opposed to the view of the lower 
Courts. It was there held by Moore and Sankaran Natr JJ; 
“that when a female and some of, or all, her children obtain any 
property from their father or Karnavan they are not thereby 
constituted into a tarwad by themselves, the senior member among 
them having the ordinary rights of the Karnavan of a Malabar 
Tarwad so far as the other members in his branch are concerned.” 
This view has been adopted in A. S. No. 59 of 1905, All that 
these cases can be said to decide is that the mere circumstance 
of such a gift without more is insufficient to create a Tavazhi 
Tarwad. But whereas in this case there is the gift of property 
in enjoyment’ by the Tavazhifor more than eighty years and 
separate living by the members of the branch, we are not pre- 
pared to say that the Courts below were not justified in coming 
to the conclusion that the branch constituted a Tavazhi Tarwad. 
But, whether this view is correct or not, the question is 
whetber the property acquired by the Manager of the 
branch, who is only an Anandravan of the whole Tarwad, 
when there is*no evidence as to the source out of which the 
property was acquired, is to be deemed the property of the 
Tarwad or of the branch. It is admitted that Ukkaran Nair who 
was the Manager of the branch and an Anandravan of the Tarwad 
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at the time acquired the kanom interest under Exhibits 4 and B. 
Itis a well recognized principle of Hindu Law that if nothing 
appears upon the case except that a member of a joint family is 
in possession of property and he alleges that it is his own self- 
acquisition he is alleging an exception to the general rule and it 
lies upon him to prove the exception.” See MAYNE, paragraph 
289. Thisrule is applicable to acquisitions by Anandravans 
in Malabar.families and has been so applied. In Veera Rayen v. 
Valia Rani of Pudia Kovtlagam, Calicut’ it was stated “it lay on 
the rst appellant who being a member of the Kovilagam is found 
in possession of property, to prove a separate title to it.’ See also 
S. A. 970 of 1883 and S. A. 1153 of 1888. There is no evidence 
worth the name that Ukkaran Nair had separate property of his 
own from which the kanom could have been acquired. 

It remains then to consider whether the acquisition by 
Ukkaran Nair was for the plaintiff's branch aud out of its funds 
or for the Tarwad. Self-acquisition being ont of the way, we 
think the Courts below were justified in finding that the pro- 
perty belonged to the branch of which Ukkaran Nair was Manager 
and whose funds he handled. 

It is unnecessary to lay it down asa broad proposition of 
law that every acquisition by the Manager of the branch, even 
though it has not become a Tavazhi Tarwad, is to be presumed to 
be the property of the branch. The fact that Ukkaran Nair was 
only an Anandravan of the Tarwad and was at the time of the 
acquisition in possession of the funds of the branch, but none 
of his own, is sufficient to justify the finding of the Courts below 
that it was made out of the funds of the plaintiff’s branch. 

The second appeal fails and is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Bhimarazu Varadayya BAS .. Appellant* 
(ist Defendant) 
v. 
Manchukonda Nammalwar and others .. Respondent, 


Madras Acts — Act XXIII of 1971 — Attuoh ment and sale of unenfranchised inam of 


Nammalwar. land revenue or grant of money. 





* A. å. A. O. No. 86 of 1908. 25th August 1909. 
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An unenfranchised inam can be attached and suld in execution of decree of a Varadayy 

Civil Court. y 

Appeal froin the order of the District Court of Guntur in Nammalwo 
A. S. No. 185 of 1908 presented against the order of the Court 
of the District Munsif of Ongole in E. P. No. 361 of 1908 in 
O. S. No. 432 of 1907. 

T. Prakasam for appellant. 

T. V. Seshaghirt Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :—The question is whether an unenfrauchised 
inam can be attached and sold in-execution of a decree of a Civil 
Court. We think it can. The question must be settled by refer- 
ence to Act XXIII of 1871 which consolidates the law relating 
to pensions Pi grants by Government of money or land revenue. 
Now while S. 4 of the Act prevents a Civil Court from enter- 
taining a suit relating to a pension or grant of moreyor land 
revenue it has been thought necessary in S. rr to state that 
certain pensions are not liable to attachment by the Civil Courts. 
The omission of grants of money or land revenue is significant 
‘and shews clearly that under Act XXIII of 1871 such grants are 
not exempt from attachment. 

This appeal is dismissed wich costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr, Justice Munro and Mr. Justice Abdur Rahim. — 6MLT.. 
Ramaiengar,and Vedantachari minor, 
by next friend A. Rangasawmi Iyengar .. Appellants* 


(2nd Plaintif) 
U. Ib USN. 519 
The Secretary of State for India in i 
Council represented by the Collector of 
Chingleput .. : a T Respondent, 
(Defendantin both 
appeals.) 
Hindu Law — Debts — Father's debts— Sows liability—Immoral delts—Fines Ramiengas 
Father s liability to pay costs due to Government in a false pauper suit. v. 
A Hindu father brought a suit in forma pauperis as next friend of one of hig Secretary 


sons (the appellants) to establish his adoption; aid the suit was dismissed on the ground Rise: 


that the adoption set up was false with a direction that the father should pay the costs 
to Government. 





* § A. Nos. 563 and 564 of 1906. ` 22nd September 1909, 


tamaiengar 


v. 
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Held :—That the liability to pay the costs was imposed asa penalty for the 
father’s misconduct in bringing a false case and the debt so incurred was tainted with 
immorality snd that the sons were not bound to pay the same. 


Second Appeals from the decrees of the District Court of 
Chingleput in A. S. Nos. g8 and 99,0f 1905, respectively, present- 
ed against the decree of the Court of the District Munsif of 
Chingleput in O. S. No. 537 of 1904. 

T. Narasimha Atyangar for appellant :—The order to pay 
costs is in the nature ofa fine for having brought an improper 
action—Devkabat v. Fefferson?; Komul Chunder Sen. v. Surbessur 
Doss Goopto?. Inthis case, there was a clear finding in the pre- 
Vious judgment that the claim was a false one, necessarily to the 
knowledge of the father. No adoption could have taken place 
wit hout his knowledge and concurrence. The following cases 
were cited:—McDowell v. Ragava Chetty*; Durbar Khachar ve 
Khachar Harsar*; Periyasamt Mudaliar v. Seetharama Chettiar”; 
Natesayyar v. Ponnusamt’. l 

The Government Pleader contended that the analogy was 
rather to be found in cases of surety debts for which the son is 
liable and also relied upon Chettikulam Venkttachala Reddvar 
v. Chettikulam Kumara Venkatachala Reddiar” and MAYNE’S 
Hindu Law and Usage, 7th Ed., p. 303. 

The Court delivered the following ; 


JUDGMENT :—The father of the appellant in these two 
appeals brought a suit ¿z forma pauperis as next friend of one of ` 
the appellants to establish his adoption and recover possession of 
property. The alleged adoption was found to be false, the suit 
was dismissed, and the father of the appellants was directed, 
under S. 440, Civil Procedure Code to pay the costs due to Gov- 
ernment. Now thereason why the appellants’ father was made 
liable for these costs was that he had been guilty of what was 
certainly an immoral act in bringing a suit which he must have 
known to be false. The liability to pay the costs was clearly 
imposed as a penalty for his misconduct and the debt thus in- 
curred is tainted with immorality and the sons ere not bound to 
pay. Again under Hindu Law, among debts which sons aré 
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not bound to pay are fines (see MAYNE’S Hindu Law, 7th edition, Ramaiengar 
page 389) and in this case the liability imposed upon the appel- Seejotary of 
lant’s father may also be regarded as in the nature of a fine. We, State 
therefore, allow these appeals and give the plaintiffs a decree as 

prayed for, with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Ralph S. Benson, Officiating Chief Justice, and 
Mr. Justice Krishnaswami Aiyar. 


Muvvula Seetharam Naidu .. Appellant* 
SS De (Plaintif ) 
Doddi Ramu Naidu .. Respondent 
(Defendant). 


Madras- Act LIT of 1895—Hereditary Village Officers Act, Ss, 21, 13—Jurisdiction 
of Civil Courts—Suit to recover service inam land from lessee holding over 


Seetharam 
A suit for the recovery a village officer’s inam land from the defendant on the Naidu 
expiry of a lease granted’ by the plaintiff is cognizable by a Civil Court. v 


It is a general principle of iaw that every presumption shall be made in favor of Ramu Naidu, 
the jurisdiction of a civil court and that it shall not be taken away except by express 
words or by necessary implication. 
Second appeal from the decree of the Court of the Tempo- 
rary Subordinate Judge of Vizagapatam in A. S. No. 278 of 1905 
presented against the decree of the District Munsif’s Court of 
Parvatipore in O. S. No. 331 of 1905. 


Suit. to recover certain lands, the plaintiff alleging that he 
leased them to defendant for a year and that the defendant held 
over. The defendant denied the lease. 

It appeared that the lands were emoluments attached to the 
office of Village Munsif. Both the lower Courts dismissed the 
suit on the ground that the suit was not maintainable under S. 21 
of Madras Act III of 1895. The plaintiff appealed. 


V. Ramesam for appellant. 

P. Narayana Murthi for respondent. 

V. Ramesam :—The suit is mairitainable in the Civil Court. 
S. 21 has to be read with S, 13. The suit cannot be filed ina 


~- Seetharam 
Naidu 
Y. 


Ramu Naidu. 
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Revenue Court under S. r3 asit is not based on the grounds 
mentioned in that section. [ Krzshnaswamt Adyar J.—Is not the 
Full Bench case in Kastram Narasimhulu v. Narasimhulu Pat- 
naidu? against you?] No. On the other hand, the observations 
in that case are in my favour—Miller J. at p. 131; the Chief 
Fustice at p. 129. It was conceded in argument by the vakil for 
the appellant. (Vide 16 M. L. J. at p. 515). ‘This is the very case 
contemplated by Subrahmanya Atyar J. in 16 M. L. J. at p. 336, 
and though his decision was reversed by the Full Bench this 
observation is not affected. A suit under S.9 of the Specific 
Relief Act (one of the cases mentioned by Mr. Krishnaswami 
Aiyar in argument in 16 M. L. J. p. 334) has been held to lie in 
the Civil Courts—Boddam J. in C. R. P. 3 of 1903 (unreported). 

P. Narayana Murthi:—The decision of Subrahmanya Atyar J. 
was reversed by the Full Bench and his observation has no 
force. Madras Act III of 1895 consolidates and re-enacts Regu- 
lation VI of 1831, under Ss. 3 and 4 of which the present suit 
would not lie in the Civil Courts. 


V. Ramesam in reply :—Though S. 4 of Regulation VI of 
1831 is similar to S. 21 of Act III of 1895, S. 3 was wider than 
S. 13, and the argument based on the old law fails. 


The Court delivered the following 


JUDGMENT.—T he question is whether a suit for a village 
officer’s inam land, onthe expiry of a lease to the defendant 
granted by the plaintiff, is cognizable by a Civil Court. The 
Courts below have decided against the plaintiff. The Subordinate 
Judge relies on the decision iu Kasiram Narastmhulu v. Nara- 
stmhulu Patnaidu. Far from supporting his view, the obser- 
vations, in that case, of Miller J., at page 131, are in favour of the 


plaintiff, and the other learned Judges do not dissent from his 
remarks. Indeed it may be said that the ratio decedend? of that 


case supports the appellant’s arguments. Both the learned Chief 
Fustice and Justice Miller say that Sections 13 and 21 of Act II 
of 1895 should be read together. Section 13 confers jurisdiction on 
the Revenue Courts and defines the class of cases of which a Re- 
venue Court may take cognizance. Section 21 specifies the class 


of suits of which the Civil Court shall uot take cognizance. It 





“IV (1906) 1. L. R. 30 M. 126. 7 770 eo 


- PART TIL] THE MADRAS LAW JOURNAL REPORTS. 93. 


-is reasonable to hold, notwithstanding the apparent generality Seetharam 
of the language of S. 21, that the jurisdiction -of the Civil ii 
Court is taken away in those cases in which it is conferred on Ramu Naidu. 
the Revenue Court by S. 13. Moreover, it is a general principle of ` 

law that every presumption shall be made in favour of the 
jurisdiction of a Civil Court, and that it shall not be taken away 

except by express words or by necessary implication. We are, 
therefore, inclined to hold that the Civil Court has jurisdiction in 

this case. The express words of S. 13 make it impossible to 

bring sucha suit as the present within them. The case put by Mr. 

Justice Subrahmanya Atyar in Narasimhulu v. Narasimhulu* 

is, we think, right. He says: “ Suppose an office-holder in posses- 

sion of an inam land, which is admittedly inam land, lets it out 

to a tenant for cultivation for a year, and that the tenant at the 

expiry of the term refuses to quit. According to the general 

law the landlord can eject the tenant without showing more than 

the letting and the expiry of the term, as he is not called upon to 

allege or prove his right to the land onto the office, the tenant 

being estopped in stich a case from raising any question as to 

the title of the party, etc.” 


Mr. Justice Boddam has taken the same view in Civil Revi- 
sion Petition No. 3 of 1903. 


The decision in Basappa v. Venkatappa® was under Regu- 
lation VI of 1831, and the language of S.4 of that regulation 
which corresponds to S. 13 of Act III of 1895 is very different. 


We must reverse the decrees of the Courts below and remand 
the suit to the District Munsif for disposal according to law. 
The plaintiff will not be entitled to base his suit on his title 
to the Inam. 


The costs in^ this and the lower appellate Court will be 
provided for in the decree. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, A#, Chief Justice, and Mr. 
Justice Krishnaswami Aiyar. 


- Gavara Ramanna .. Appellant * 
oo, (Plaintif) 
Adabala Rattayya .. Respondent 
(Defendant). 


Madras Act IZL «f 1895—Hereditary Village Officers Act, S. 13, proviso II, and 
8.21—Suit tu recover land on the basis that it does not form part of the inam—dJurisdiction 
of Ciril Court. 

A suit for recovery of land net based on the ground tbat the jand constitutes part 
of the emulument of the office is cognizable by a civil court. 


A claim to recover lands by itself does not raise a question as to the rate or amount 
of the emoluments of the office. 

Obiter.—The question whether the emoluments of the office consisted of land or 
of an assignment of revenue is “one of the facts in issue” within the meaning of the 
proviso IT to 8. 13, The effect of the words “but such decision, etc” is to preserve the 
jurisdiction of the civil courts even in cases where the Collector decided the claim on 
the assumption mentioned iu the section and not to oust the jurisdiction in cases where 
he did not. §.13 isan enabling section conferring jurisdiction on Revenue courts 
and by itself cannot oust the jurisdiction which would otherwise exist. : 


Secoud appeal from the decree of the Subordinate Judge's 
Court of Ellore in A. S. No. 232 of 1905 presented against the 
decree of the Court of the District Munsif of Tanuku in O. S. No. 
431 of 1904. 

Suit for the recovery of lands in the possession of the defen- 
dant on the allegation that the defendant was put in possession in 
execution of a decree of the Collector of Godavari who held, 
reversing the judgment of the Head Assistant Collector, that the 
plaint land was the emolument of the office of Naikwadi belong- 
ing to the defendant. One of the contentions of the present plain- 
tiffin that suit was that the land revenue alone formed the 
emolument. But as there was no issue on the point, the 
Collector gave the defendant possession of the land. Both 
the Courts below.dismissed the suit on the ground that Ss, 13 and 
21 of Act [II of 1895 barred the suit. Hence the appeal. 

P. Narayana Murthi for appellant. 

P. C. Lobo for respondent. 

P. Narayana Murthi :—“ Fact in issue” is not the same 
as “issue of fact,” vide S. 3, Evidence Act. ‘The point was 
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specifically raised, and the point was also pressed before the 
Collector. Under those circumstances the Collector was bound 
to decide under proviso (ii) of S. 13 on the assumption that 
only the land revenue constitutes the emoluments. His decree, 
so far as it goes beyond the emoluments is ultra vzres, and cannot 
affect the plaintiff. 

Again, the jurisdiction of Civil Courts, except so far as it is 

‘ousted by S. 21 still remains. This is not a claim to any village 
office, nor:does any question as to the rate or amount of the emolu- 
ments arise im this case. 

P, C. Lobo—contended that Kastram Narasimhulu v. Nara- 
simhulu Patnatdu* applied and the jurisdiction of the Civil 
Courts is ousted in such cases by S. 2iof the Act. Whatever 
difference there is betweén fact in issue and issue of fact, 
whether land or revenue was the emolument was not a fact in 
issue since the attention of the xst Court at any rate was not 
directed to that point. The case does come within S. ax. It 
does involve the determining of the rate and amount—whether 
the larger compensation be land revenue or the smaller one of 
revenue alone is the emolument. Again, the plaintiff claims for 
the whole of the emolument, not admitting that the defendant 
isentitled to the revenue. That makes the suit one for the 
emoluments of the office. 

P. Narayana Murthi replied. 

The Court delivered the following 

- JUDGMENT :—Except in the cases in which the jurisdic- 
tion of the .Civil Courts is taken away by Act III 1895 that 
jurisdiction remains. 

The section of the Act of 1895 which bars the jurisdiction 
of the Civil Courts is S. 21r. The present suit does not fall 
within that section. It isnot a claim to succeed to any of the 
offices mentioned in S. 13. It does not raise a question as to the 
rate or amount of the emoluments of any such office: If it did, 
every claim to recover lands would be outside the jurisdiction of 

` the Civil Courts, which is opposed to the words “but such decision 
shall not bar the right of the claimant to institute a suit ina 
Civil Court for recovery of the land itself’—the last sentence in 
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‘proviso (ii) to S. 13 (1) of the Act. A claim ‘to recover lands, 
‘in our judgment, does not raise a question as to the rate or 


amount of the emoluments of the office. Section 21 itself contains 
an express provision as to any claim to recover the emoluments 


‘of the office, which may include land. The words “ any claim to 


recover the emoluments of any such office?’ in S. 21 do not 
apply to the present ‘suit, since the suit is not a suit for land 
based on the ground that the land constitutes part of the emolu- 
ments of the office. The general provision in the Act which 

bars the jurisdiction of the Civil Courts ‘does not, ' in our view; 


© 


In this view it is unnecessary to Pere whether” proviso i 


to S. 13 (1) appliés. 
In the view that proviso Gi) applies, we think that ie ques- 


-tion whether the emoluments of the office. consisted of land or 
-of an assignment of revenue was “one of the facts in issue” 
-within the-meaning of the proviso, and the Collector was there- 


fore bound to decide the clain’ on the assumption that only the 


‘assignment constituted the emoluments. The Collector not 
‘having done so, theright of suit to establish the claim to the land 


remains unaffected. ‘The effect of the words “ but such decision, 
ete.” is to preserve the jurisdiction of the Civil Courts even, in 
cases where the Collector decided the claim on the assumption and 
not to oust the jurisdiction in cases where he did. not. Section 
13 is an enabling section. conferring jurisdiction on Revenue 
Courts and, bv itself, cannot oust jurisdiction which would other- 
wise exist. This view is not inconsistént, with the decision of 
the Full Bench in Kastram Narasimhulu v. Narasimhulu Pat- 
naidu. a G 
As in our opinion S 2I. does not bar the suit, we must 
set aside the decrees of the Courts below’ and send the case back 


‘to the Court of First Instance to be disposed of according to law. 


We desire to point out that this decision ‘does not entitle the 


plaintiff to reopen the question as to the assignment of revenue 


forming part of the emoluments of the office. The decree of the 
Collector must be regarded as binding to that extent. 
Costs will abide the event. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` >> 
Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


` Nanammai .. Appellant* 
(Counter-Petttconer) 


v. : 
The Collector of Trichinopoly .. Respondent .. 
(Peteteoner). 
C.P.C. (Act XIV of 1882) Se 266 Q), 273—Decree for maintenance, t rightto  Nanammal 
future maintenance and not liable to attach nent. . v. 
The 


A decree for maintenance is a right to future maintenance and under Ñ. 266 (I) 
C.P.C. (Act XIV of 1882) cannot be attached, por can it be treated as 4 money ‘decree Collector of 
$ Trichinopoly. 


capable of attachment under 5. 273 C.P.C. 
Appeal from the order of the Subordinate Judge’s Court of 


Trichinopoly in E. A. No. 404 of 1908 in O. S. No. 7 of 1907. 


In this case, in execution of an order for.costs under S. 411, 
C.P. C., in favor of the Government, the Government attached the 
decree passed in the suit for maintenance by means of a prohibitory 
order under S. 273, C. P. C., Objection was taken that, having ~~~. = 
regard to S. 266, Cl. (2), C.P.C., the decree was not attachable in — N 
respect of arrears that had not already accrued due. The lower | 
Court overruled the objection and directed the amount of future 
instalments to be paid into Court. Hence’ the appeal. 


` P. ‘Stvrgnan: Mudaliar for appellant—contended that the 
decree could not be attached, having regard to S. 266, Cl. (7), and 
that Monessur Doss v. Beer Protap Sahu > taken yua a aridas 
v. Baroda Kishore? wade the point clear. 


‘The Goverment Pleader for the respondent—contended that 
a decree’ does not come within the -mischief of S. 266 ; right to 
future maintenance inthe’section contemplates only the indeter- 
ninate right to future maintenance ; that the Government had a. 
charge on the maintenance order under S. 411; that this engrafts 
an exception on the general rule in 8. 266, and that in any event 
the procedure adopted in Monessur Doss v. Beer Pratap Sahu> 
ought to be followed, which is in fact the procedure adopted by 
the lower Court ; vide Randas v. Secretary of State.® 





* 0. M. A. 23+ of 1908. Gth August 1909. 
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‘Nanammal The Court delivered the following 


V 
The JUDGMENT :—The decree for maintenance is a right to 
ee of future maintenance and under S.:266 (/) of the Civil Procedure 
nopol: Code of 1882 cannot be attached. It is not a money decree and 
cannot be attached under S. 273 of C. P. C. of 1882, as seems to 
have been done in this case. Perhaps the proper procedure 
would be that laid down in Monessur Dass v. Beer Pratap Sahu. 
The appeal is allowed and the attachment set aside. There will 
be no costs. 





, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Saminatha Vellala Thevan .. .. Appellant" 
v. 
Muthusawmi Vellala Thevan .. .. Respondent. 
l (Petitioner-ist Plaintif ). 
Saminatha Court Fees Act, 8. i1—« Mesne profit?’ —Future mesne profits from plaint date, 
v. court fee on, not pa yable, 


Muthusawmi’ 8. 11 of the Court-Fees Act applies toa claim for mesne profits for which an 


amount can be, and has been, claimed by the plaint ; and consequently court fee is not 
payable on future mesne profits decreed from the date of plaint up till delivery, 


Ramkrishna v. Bhimabai® foll. 

Appeal from the order of the District Court of Tanjore in 
A. S. No. 723 of 1907 presented against the order of the District 
Munsif of Tanjore in O. S. No. 3600f 1891(E. P. No. 799 of 
1906: E. A. No. 682 of 1907). 


Appeal from an order of the District Judge of Tanjore re- 
versing an order of the District Munsif of Tanjore who dismissed 
an application for execution of a decree for mesne profits -for 
non-payment of court-fee under S. 11 of Court-Fees Act. The 
suit was for redemption with mesne profits from the date of plaint 
(mortgage money being ceposited in Court). 


The decree directed delivery of the land to plaintiff and 
mesue profits from date of plaint till delivery, the amount to be 
determined in execution. The District Judge followed the ruling in 
Ramakrishna v. Bhimabhat? notwithstanding the expression of 





* ©. M. A. 23 of 1908. 13th August 1909, 
1. (1871) 15 W. R. 188. 2. (1890) LL.B. 15 B. 416. 
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dissent contained in Dwaraka v. Debendra Y and held that no’ Saminatha. 
court-fee was payable. din ae 

M. Kunjunnt Nayar for appellant. 

T. R. Venkatrama Sastrt for respondent. 

M. Kunjunni Nayar—contended that court-fee was payable 
under S. 11, and ‘cited Dwaraka v. Debendra? and Maiden v, 
Fanaktramayya*, 

The respondent was not called upon. 

The Court delivered the following 

JUDGMENT:—We agree with Ramakrishna Bhikaji v. 
Bhimabhat? and dismiss this appeal with costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :— Sir Charles Arnold White, Z., Chief Justice, and 
Mr. Justice Sankaran Nair. 


N.R. Authipurnam Pillai es Appellant* 
a 
N. Appasawmi Pillai .. , Respondent. 


Will—Construotion—“' Bkopithu ”—Nature of estate taken. as 

A testator bequeathed the plaint propertie’s to one Z? and V and , his adopted son 
K tobe enjoyed by them from generation to generation “ ekopithu ” , ie, “harmoni- 
ously”. There was also a gift in the same will ofan absolute estate in certain other 


property to his adopted son K. . - Autbipurnan 
Held :—On a construction of the will that the estate was to be enjoyed by the three Mes 
devisees and their descendants without partition ør alienation and that they were not APPasawmi 


to take as tenants-in-common. _ 

Appeal from the judgment and decree of Mr. Justice Wallis in 
the Ordinary Original Civil Jurisdiction in C. S. No. 89 of 1906. - 

The facts of this case are given in the judgment. ie 

V. Krishnaswamt Atyar for appellant. 

The Advocate General (P. S. Sivaswamt Atyar for respon- 
dents. 

V. Krishnaswamt Atyar :—“ Santana paramparyamayi ”— 
“munnivrar munnivru”—are words of inheritance and confer 
an absolute estate smilar to “ Naslan-bad-naslan ” or “ Putrapou- 
tradi krame”—cf. Tagore case?. “ Ekopithu” and “ without power 
of alienation” merely restrain alienation and are therefore bad; 





#0. Š. A. 49 of 1907. 29th April 1909. 
1. (1906) LLR. 33 C. 1233. 2. (1898) LLR. 21 M. 37i. 
3. (1872) 4. B. L, R. (O. C. J.) 182; on appeal 9 B. L, R. 395, 
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aoe Eee Tagore case’; Bhoobun Mohin Debtyav. Hurrish ChunderChowdry? 


Peer 





(where “to y ou and the generations of your womb for your sup- 
port no other heirs of yours shall have any right or interest were 
taken to confer an absolute estate); Ramlal Mukherji v. Secretary 
of State for India ? (restraint on alienation - in itself does not 
make the gift one for life) ; Shookmoy Chandradas v. Hari Dassi s 
(where only profits were given and thus the gift was taken to be 
one for life) ; Lali Mohun v. Chuckun Lal® and Bhujanga Rao v. 
Ramayamma è (where “ purtrapoutra parampariyam ”-were held 
to þe words of purchase) ; Arumugum v. Amri Ammal” (where 
the words “ from generation to generation” were. construed- to 
confer absolute estate); Lala Ramjewan Lal v. Dal Koer® (where 
the word “malik” was construed to confer an absolute estate) ; 
Bhairo v. Parameshri Dayal? (where. the words. ‘‘from generation 
to generation ” were held to confer an absolute estate, notwith- 
standing the words “without power of transfer”); cf. S. ` $2, 
Succession Act. Absence of disposition over is also in favour of 
this construction—Lala Ramgewan Lal v. Dal Koer? ; of. S. 125, 
I. S. A. Joint ‘tenancy is unknown to Hindu Law pecker 
Narain Deo v. Ramchund Dutt +°; ; Muthumeenaksht v. Chandra- 
Shekhar 11; Bat Dewali v. Patel Busbanidas: Fesi 


The Advocate General (P. S. Sivaswami Aae No doubt 


` when the words of a gift are clear, restraint on alieuation does tiot 
- qualify the gift. The question here is: What exactly is the 


gift:—S. 82 of I. S. A. Ram Yewan Lal vw. Dal Koer *; Bhatro y, 
Parameshrt Dayal? do-not bear on the question. Cf. Rameshwer 
Prasad Sing v..Lachmi Prosad Singh +°, -Referred also, to 
Shookmoy C hundradasv. Hart Dasst.* Joint tenancy can be created 
ki apt words.—Fogeswar Narain Deo v. Ramchandra Dutt *°. 

an, PV. Krishnaswamt Atyar. jn reply—cited Ramamritham Vv. 
Pre es where it was held that the words ‘sons and 
-gtandgons” have the same effect in India as “ heirs” in England. 





1. (1872) 4 B. L. R, O. C. J. 182; on'appeal 9 B. L, R. 395. 
* (1878) 5. 1 A. 138. (1881) 8. I.A. 61 
- (1885) 12 L A. 103. S. CŒ 11 6, 654. | 5. (1897) 24I. A. 76 8. C. 24 o. 824, 
. (1884) I. L. R. 7 M. 387. 7. (1863) 1 M. H, C. R. 400. 
(1897) I. D. R. 24 C. 406, 9. (1883) L L R 7 A. 516. 
10. (1896) I, L. R. 23 1. A. 87, 1. (1902) I. L. R. 27 M. 498. 
12. (1902) L LB, 26 B. 445. 13, (1903) I. L R. 31, Ull. 

14. ` (1900) I. L. R. 24 M, 299, . 
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` The Court delivered the following’ : Aue 


“JUDGMENT :—The question is whether ` the plaintiff's - Die 
‘father took an absolute estate or an estate of inheritance mad er 
‘the terms of the Will—Eixhibit A. 


By that Wili the testator bequeathed the two houses now in 


suit to his brothers-in-law Ramalinga Pillai and Veerasami Pilla 
and his adopted son Kandasawmi Pillai to be enjoyed: by them 
‘(“Vamsa Paraiparyamayi”) from generation to generation (“ ego- 
pithu”) which means according to the plaintiff “harmoniously; ” 
according to the defendants “living jointly ”, without ‘any. power 
of gift, mortgage or sale. There is also a gift in absolute estate 
of certain other property to his adopted son Kandasawmi Pillai. 

The contention of the learned pleader for the appellant is 
‘that the testator has sufficiently shown his intention to create an 
estate inheritable according to law by the use of the words ed 
e Vamsa Paramparyamayi” and that the words restricting the 
‘power of transfer cannot be given effect to as being an attempt to ~ 
take away the power of transfer which the law attaches to the 
‘estate already created. l 


“It is true, as pointed by Wallis J., that if these pute stood 
alone, they would shew an intention to create an estate of in- 
heritance. But we have to find the intention of.the testator, 
looking at the whole of the provisions of the will, and it appears 
to us that the learned Judge i ‘is rightin holding- that it-was. not the 
testator’s intention to confer on any oneof these donees an estate 
of inheritance with reference.to one third share of the two houses. 

“The subsequent clause by which he left certain other property 
absolutely to one of these three donees by apt words suggests a 
-different intention on the part of the testator with reference to 
these two houses. The condition that the three donees and their 
descendants are to act harmoniously (“ egopithu”) shows that he 
intended that the properties should be kept intact without parti- 
tion ‚the provisions against alienation only confirming this-view . 
of theintention. A joint bequest to three donees, not members of a 
Joint Hivdu family, with such provisions, seems inconsistent with 
any intention to grant any one of them an absolute estate in ‘one 
third share. It has also to be remembered that though words in 
terms giving a power of alienation are not. indispensable to create 
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fsa eee an absolute estate, they are often used. We are of opinion, 
Appasawmi therefore, that Wallis J is rightin holding that the testator’s 


Krishna 
eal 


King 
Emperor, 


intention to be gathered from the will was that the estate should 
be enjoyed by the three devisees and their descendants without 
partition or alienation, and that they were not to take as tenants- 


‘in-common. We accordingly dismiss this appeal with costs. 





.. IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph S. Benson, Offg. Chief Justice, and 


“Mr. Justice Abdur Rahim. 


Krishna Reddi and others sg Petitioners * 
v. ( Counter- Petitioners.) 
King-Emperor jà Respondent. 


Cr. P. Ca Ss. £28, 195— Appellate court's powers to direct further inquiry. 
. A District Magistrate has no power to order further inquiry bya subordinate 
| Magistrate i in regard to a matter.dealt with by him under 8, 195, Cr.P.C, 

The power to take or call for further evidence, given by 8. 428 Cr.P.C,, is expressly 


‘limited to appeals under Ch, 31 of the Code and does not extend to proceedings under 
“B, 195, Or.P.C. [Rama Aiyar v. Venkatachella Padayachi? followed: ] 


Petition under Sections 195 (4), 435 and 439 of the Criminal 
Procedure Code, praying the High Court to revise the order’ of 


‘the District Magistrate of Salem in Criminal Revision Case No.31 


of 1908 presented against the order of the Stationary Second Class . 


Magistrate of Namakkal in Miscellaneous Case No. 10 of 1908. 


K. Ramanath Shenot for the petitioner. 
The Public Prosecutor (C. F. Napier) contra. 
The Court made the following 
ORDER :—In the case of Rama Ativar v. Venkatachella 


Padayachi * it was held that a District Judge had no jurisdiction 
. to order further inquiry by a District Munsif in regard toa 
‘matter dealt with by him under S$. 195, Criminal Procedure 
‘Code. It washeld that such jurisdiction was not inherent, 


because not incidental to the proper exercise of the powers given 
to the District Court by the section, nor were they given by any 
section of the Civil or Criminal Procedure Codes. Though that 


“was ina Civil Court and the present case arose ina Criminal 
Court, we think the same reasoning must be held applicable. 





* Cr. Rev. C, No. 83 of 1909. 23rd July 1909, 
Cr. Rev. P. No. 67 of 1909 : : 
1. (1907) I. L, R. 30 BI, 311. 
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The power to take, or call for, further evidence, given by S. 428, Inre 
Criminal Procedure Code, is expressly limited to appeals under ees 
that chapter, z. e., under Chapter 31 of the Code. Section 195 is not 

part of that chapter, nor does the section itself give any power 


to call for further evidence. 


We must, therefore, hold that the District Magistrate had no 
power to make the order calling for further evidence. We set aside 
the order and direct the District Magistrate to restore the case to 
his file and deal with it according to law. 


ee e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph Sillery Benson, Officiating Chief 
Justice, and Mr. Justice Sankaran Nair. 


Sundara Bai Sahiba #6 as Appellant* 
f (Plaintif ) 
De 
Tirumala Rao Sahib and another .. Respondents 
(Defendants). 
Letters Patent, Cl. 12—" Suit for land”—Suit for maintenance charging it on 
specifio property. Sundara Bai 


A suit which prays for any relief with reference to any specific property is a suit 
for land ; and consequently a suit for maintenance praying that itmay be made a 
charge on specific immoveable property isa “suit forland” within the meaning of 
Cl, 12 of the Letters Patent. 

Obiter,—But where in a suit for maintenance the plaintiff only prays for a decree 
charging her maintenance on ancestral property generally, without specifying any parti- 
cular portion thereof, the suit may not be a suit for land. 


Vv. 
Tirumala Rao. 


Appeal from the decree of Mr. Justice Boddam in C.-S. 
No. 164 of 1905. . 

This was a suit by a widow for maintenance which she wanted 
to have charged upon certain specific’ immovable: property in 
Madras—the only ancestral property available. On defendants? 
(sons’) objection the suit was dismissed on the ground that the 
Court. had no jurisdiction, on the ground that the suit was not 
one for land or immoveable property under S. 12 of the Letters 
Patent. The Judge allowed Rs. 25 a month for the plaintiffs 
maintenance, and three years’ arrears on this basis. ‘The Judge 
` held that the defendants were not vesedeng in Madras but were 
only temporary visitors. 





*0, 8. A. No. 82 of 1906, í 25th August 1909. 
4 


Sundara Bai , 


ve, 
Tirumala Rao. 


` \ 
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.L. A. Govindaraghava Atyar and G. Krishnaswamt Atyar for 
plaintiffappellant. 


V. Krtshnaswamt Atyar, C. P. Ramasamt Atyar and C. K. 
Mahadeva Atyar for deferidants-respondents. 


L. A. Govindaraghava Azvyar—A suit for maintenance 
which asks for a charge on immoveable property isa suit for im- 
moveable property. The Original Side will have jurisdiction if the 
property bein Madras. Theright to maintenance is a real right 
—Ramanadan v. Rangammal* ; Saminathav. Rangathammal? ; 
Kalpagathcht v. Ganapathi Pillai’. The expression “suit for 
laid or other immovable property” has to be literally construed— 
Nalam Lakshmtkanthanv. Krishnaswamt Mudaliar*. “ Suit for 
land” is a suit “ directly affecting land "Dose Thimmanna v. 
Krishna®; Mokhoda Dassee w. Nundo Lall Haldar! ; ‘The Dethd 
and London Bank v.Wordie’; Kellie v. Fraser®; Mantika Gra- 
mani v Ellappa Chetti’; Vaghoji Kuverjt vw. Camaji Bomanj1>°; 
The defendants are living within the jurisdiction of this Court. 
As to the quantum of maintenance, the plaintiff's husband who 
was receiving, besides the income from the land, an allowance 


. of Rs. 250, paid her Rs. 50a month out of the Rs. 250. Plain- 


tiffs sons are getting Rs. r60 in the place of Rs. 250 got by the 
father, besides being in possession of property got by them on 
partition which amounts to Rs. 50,000. The fact that subsequent 
to the partition, the defendants, sons, have wasted much of their. 
property is no reason for reducing the amount of plaintiffs 
maintenance. The plaintiff has not contributed to the waste. 
Arrears of maintenance also ought to be given for more than 
3 years. 

V. Krishnaswamt Atyar.—A suit for maintenance is not a 
i suit for land.” -A suit for land is one for recovery of land or for 
sale of the land. A suit for maintenance is a suit for money only. 
It is only as a matter of descretion with the Court that the Court 
gives a charge for maintenance. The discretion which the Court 
may exercise will not give a title to the plaintiff to any right to 





1. (1988) I.L.R. 12 M. 260. 2, (1889) LL.R. 12 M. 285. 
3. (1881) I.L.R. 3 M. 184,191. `> > 4, (1903) LLR. 27 M. 157. 

5. (1906) LLE 29M, 508. i 6. (1900) T.L,R. 27 0. 555. 

7. (1879) LL.R. 1 0. 249, 263. -` £. (1877) LLR. 2C. 445, 463. 
9. (1896) LLB. 19 M. 271. 10. (1904) LL.R. 29 B, 249, 
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any particular land, A suit for aconveyance of land is not a suit pails Bai 
for land. If the defendants’ lands be very large, courts generally Tirumala Rao. 
refuse to give a charge. Nalam Lakshmikantham v. Krishna- 
samt* is a case of enforcing a security on land already had. The 
observation there is also odzter of a single Judge. Zn re Leslie ? is 
acaseofasuit for sale. Mokhoda Dasseev. Nundo Lail Haldar? 
is a judgment of a single Judge, and he does uot decide this ques- 
tion. Right to maintenance is no veal right—Maynes Hindu 
Law, 7th Edn. p. 694 ; Transfer of Property Act, S. 39. Unless 
there is any right in the property sued for before the suit, the suit 
is not one for land. The suit is for the creation of a right in 
land after the suit. Zhe Delhi and London Bank v. Wordte* is a 
suit by acreditor to remove certain trustees, to appoint a receiver 
and to direct a sale of land to realise what was due to the credi- 
tor. Kallie v. Fraser" is a case in my favour, vide p. 462. The 
fact that the title to a certain land is in dispute in a suit will 
not make it a suit forland—Land Mortgage Bank v. Sudurudeen 
Ahmed’; H. H. Svi Holkar v. Dadabht Cursetj? Ashburner” a 
case of suit for sale on a mortgage; Venkobat v. Rambhajz® ; 
-Sorabje Eursetji Sett v, Rattonji Daddbhe? a suit for foreclosure. 
Vaghoji Kuverji v. Camaji Bomanjt?® is a suit for declaration of 
right to land and for injunction which means asking for every- 
thing connected with land. Similar is Mokhoda Dussee ve Nundo 
Lali Haldar? Dose Thimmannav. Krishna** does not affect the 
present question whether it is a suit ‘for land” There is no argu- 
ment based on defendants’ residence in Madras, advanced by the 
plaintiff. As tothe quantum of maintenance, the plaintiff made 
us oppose the grant of a probate of a will of our father which was 
finally granted. The defendants’ properties are one and all heavily 
encumbered. The plaintiff is a wealthy lady. What has been 
allowed her every month, v2z., Rs. 25, is ‘correct, and sufficient, 
cousidering the circumstances of the case. 

L. A. Govindaraghava Atyar replied commenting on the 
cases cited, 


1. (1903) 1.L.B. 27 M. 157. 2 (1872) 9 B.L.R. 171, 
3. (1900) I.L R. 27 C. 555. . 

4, (1879) LLR, 10. 249. ` 5. (1877) LL.R. 2 C. 445, 463, 

6. (1892) LL.B. 19 C. 358. i 7. (1890) LLR. 14 B. 355, 358, 359. 

8. (1872) 9 Bom. H. O. 12, . 9» (1898) LL.R. 22 B 701. 


10. (1904) LLR. 29 B. 249. 11. (1906) I.L.R. 29 M. 508, 


Sundara Bai 


y 
Tirumala Rao 
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The Court delivered the following 


JUDGMENT :—The plaintiff, a widow, sues the defendants, 
her sons, for maintenance. 

She prays that her maintenance may be charged on certain 
immovable property situated within the local limits of the Originaj 
Jurisdiction of the High Court. 


Her suit is dismissed on the ground that the High Court had 
no jurisdiction to entertain the suit. 


The question is whether the suit is “for land within Clause 12 
of the Letters Patent.” It is contended that suits tor the reco- 
very of possession alone fall within the clause. The High Court 
of Calcutta has held that suits to establish title to land, suits 
for foreclosure, sale, redemption, and suits for specific performance 
of contract for sale of land, are suits for land, andin a judg- 
ment in which the question was fully considered, Moore J. held 
that a suit for sale is a “ suit for land”, following certain Cal- 
cutta decisions— see Nalum Lahshmikantum v. Krishnaswami 
Mudaltar *and the Calcutta cases referred to therein ; also The 
Delhi S London Bank v. Wordie?; Kellie v. Fraser? ;Sreenath Roy 
v. Cally Doss Ghose + ; Land Mortgage Bank v. Sudurudeen 
Ahmed *. 

In Bombay, in the cases reported in Venkoba B. Kasar v. 
Rambhat Jvalad Arjun,’ His Highness Shrimant Maharaj Jasvan- 
trav Holkar v. Dadabhat Cursetjt Ashburner 7; the Judges took 
the contrary view, but in Sovaby: v.Rotangi®, Strachey J. expressed 
his opinion that in the absence of authority on the point he should 
have had great difficulty in holding that a suit for foreclosure is 


‘not a “suit for laud.” The authority of these decisions would be 


considerably shaken if they were not overruled by the later decision 
in Vaghojt v. Camaji®. The decisions of the Calcutta High 
Court are based on the ground that any suit in which a decree 
is asked for, operating directly on the land, isa suit for land. This 
is in accordance witk the principle that all questions relating to 





(1903) IL.L.R. 27 M. 157 at p. 161. 2. (1870) LLR. I.C. 249. 


1, 

3. (1877) LLR. 20. 445, 4. (1879) LL.R. 5 C. 82. 
5. (1892) I.L.R. 19 C. 358 atp. 361. 6. (1872) 9 Bom. H.C.R. 12, 
q 


(1890) I.L.R. 14 B. 353. 8 (1898) LI.R. 22 B. 701 at page 704, 
9 (1904) LLR. 29 B 249, . 
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land should ordinarily be decided by the Court within the limits Sundara. B: 
of whose jurisdiction it lies. We are, therefore, inclined to hold Tirumala Ri 
thata suit which prays for any relief with reference to any 

specific property is a suit for land. The plaintiff’s right of 
maintenance is not merely a personal obligation. Itis a real 

right, but it is not a charge on any other proprietary right until 

it is referred to specific property by contract or decree. 


Where, therefore, in a suit for maintenance the plaintiff only 
prays for a decree charging her maintenance on ancestral pro- 
perty without specifying any particular portion of that property, 
the suit may not bea suit forland as she does not claim any 
relief against any specified property. But where she claims to 
have her maintenance made a charge on specified immoveable 
property, we are of opinion that she prays for a decree to operate 
directly on the land. The decree to be passed, if she succeeds, 
is a decree against that property. If the defendant fails to pay 
her decree debt, it may be sold, if the decree is so framed, for the: 
purpose of discharging the same. 


We are, therefore, of opinion that the suit is “ for land.” 


The only question that remains for consideration is the rate 
of maintenance. There is evidence that during her husband’s 
lifetime the plaintiff was living apart, and, uuder Exhibit C, she 
was to get for her maintenance a sum of Rupees 50 (fifty) a 
month. Since then she has become a widow. The sumof Rs. 250 
(two hundred and fifty) whichthe former Jaghirdar paid to the 
family has been reduced to Rs. 160 and there has been litigation 
in which the members of the family were involved, Taking these 
circumstances and the state of the family into consideration, we 
think tnat maintenance may be awarded at the rate of Rs, 40a 
month. The plaintif is also entitled to arrears of maintenance 
for 3 years prior to date of suit at that rate. 


The maintenance accruing due from this date will be pay- 
able on or before the Ioth of every month. We, therefore, pass 
a decree for maintenance at the above rate and direct that such 
maintenance as well as arrears be made a charge, as prayed for, on 
the property specified in the plaint. 


The arrears decreed will be paid in three equal instalments, 
the first instalment to be paid onor before the 15th ` November 
next, and the other instalments at intervals of four months from 
that date. We further direct that on default the said property 
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Soe Bai 


Tirumala Rao 


may be sold in execution to discharge the amount due. Both 
r paries will pay and receive proportionate costs throughout. 


IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallisand Mr. Justice Sankaran Nair. 


~ Sri Sethuramaswamiar and others .. Appellants* 
v. (1s4, 3rd, 4th 

PES Defendants) 
“Sri Meruswamiar and others .. ..» Respondents 


(Plaintiffs and 
Defendants 2). 
5, Sand 7). 
Hindu Law—Mutt—Head of mutt—Property acquired by — Ownership in— 


, Management of charity properties— Dicision of. 


Sethurama- 
swamiar 
v 
Meruswamiar. 


Where the heads of a mutt are married people and are competent to acquire pro- 


‘ perty for themselves aod their descendants, including the female members of ‘their 


family, there is no presumption that properties acquired by them were acquired for the 
office of mutt and not for their own use and benefit. 


The right of management of properties devoted to charitable and religious uses 
ordinarily descends to the natural heirs of the donee [ Ramanathen Chetti v. Murugappa 
Chetti2, Thandavaroya Pillai v. Shunmugam Pillai? referred to and approved ] and in 
the case of a divided Hindu family, the usage and custom generally is that along with 


“the other properties the office of manager of the charity properties is also divided in the 
. sense that it is agreed to be discharged in rotation by each member or branch of the 


{ 


. family, the duration of their turns being proportionate to their shares in the family 
qRroperty: 
` Appeal from the decree and judgment of the Court of the 


, Subordinate Judge of Tanjore in O. S. No. 61 of 1904. 


V. Krishnaswamt Atyar and A. S. Balasubramania Atyar 


for I to 3 appellants. 


| N. Rajagopalacharz for ist appellant. 


The Advocate-General (P. S. Stvaswamt Aiyar), T. R. 
Krishnaswamt Atyar and S. Varadacharz for respondent. 


The suit is for partition of certain properties and of a right to 


~the trusteeship of certain lands endowed for charitable and reli- 


gious purposes. The rst defendant is theeldest brother, plaintiff is 
the. nd brother, and the 2nd defendant, the 3rd brother. Defend- 


„ants 4.and 5 are ist defendant’s sons, and the other defendants are 


the mother and step-mothers of these 3 brothers. The first defend- 
ant contended that the 1st set of properties and the trusteeship of 
the c sharity Properties were impartible on the ground that they 

A E A ee a ee eS 


ine A. 52 of 1907, ‘18th August 1909, 
1. -(1903). LL. Ri 27 M 1920 eoe 2.. (1908) LLR. 32 M. 167. ` ` 
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were attached to his office of Guru’ of the Raja of Tanjore 
and to the Mutt called Sethu Bhava Swami Mutt of which he 
and his four ancestors were the heads. The Sub-Court held that 
though the practice prevailing in the family, which was a Gra- 
hasta one, resembled those of Goswamis, and though the house 
- of these three brothers was knownas a Mutt, the properties were 
partible as the grants to the ancestor by the Raja were purely 
personal to the several granteesand not in virtue of their office ôf 
Raja Guru or as Matathipathi; that the’properties were treated by 
all the holders, including the.1st deféndant, as private properties ; 
that there was no proof of impartibility, and that the rst defen- 
dant was estopped by his conduct from pleading impartibility and 
that the trusteeship also was divisible just like the other proper- 
ties. A. S. Balasubramania Aryar referred to the evidence that 
there was an office of Raja-Guru. 
V. Krishnaswami Aiyar, continuing, argued :—Plaintiff him- 
mself has admitted that the habitation of the family is called a 
Mutt and that all the practices there resemble those of a Mutt. The 
practices are :—On the death of one head another is installed on 
the Gadzas Raja-Guru by the Raja and as Matathipathi by other 
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Matathipathis. That person wears special robes, begs for alms, 
wears a dhandam or stick, all like an ascetic. There is a flag and’ 
a seal for the Mutt. Upadesams are given to disciples. Bhaja- - 


nas are held in the Mutt and there is a regular establish- 
ment of servants of the Mutt. There are Samadhies (tombs) for 


the deceased holders of the place. Punyathidhies (anniversaries) ’ 


are performed not.only for the last holder but for all the previous’ 


holders. All the holders had spiritual namtes as soon as they came 
to the office and were known only by their spiritual names. The 


ist defendant and his ancestors were called Goswamis. A- 
Goswami is a spiritual.teacher, sometimes ascetic, sometimes of’ 
married life.—West and Buhler, Vol. I, pp. 552, 5543; Gosain’ 


Rambharatt v. Makant Suraj Batarati*; Wilsons Glossary p. 153. 
Oral and documentary evidence to show that there is a Mutt was 
then referred to. Even a married man can be a Matathipathi. For 
the definition of A¢hizam which the present mutt is, see GZyana 
Sambanda v. Kandasamt?; P. R. Ganapathy Azyar on Religious 
Endowments, p. 105 0f Introduction; Satanama Bharat? v. Sara- 
vanabagt Ammal®. For the use of flag, seal, etc., as emblems of a 
Mutt, see Vedyapurna v. Vidyantdht*. The evidence to show 
the existence of these special signs which show that there is a 

1, (1880) LLR. 5 B. 682. 2. (1887) LLR. 10 M. 387. 

3. (1894) LLR. 18 M. 267, 270 4. (1903) LLR. 27 M. 435, 
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Mutt was then referred to. The practices of the family show it 
was a Mutt. Ifit is a Mutt, plaintiff must establish the rule of 
succession in order to entitle him to succeed— Fanokt Debi v. Gopal 
Acharjia* ; Greedharee Doss v. Nundoktssore Doss? ; Raja Vurma 
v. Ravi Vurma?; Giyana Sambanda v. Kandasami*; Genda Puri 
v. Chatar Purt®; Raja Muthuramalinga v. Perianayagam’. 
Secondly, as regatds the division of trusteeship of charity proper- 
ties, I submit that it cannot be divided—Svz Raman Lalji 
Maharaj v: Sri Gopal Luli Maharaj” ; Ramanada v. Muru- 
gappa®; Thandavaroya Piliai v. Shunmugam Pitlat® ; Mitaks- 
hara Chap I; Sec. IV Placttum, 16, 27. Thirdly, as to partibility 
said to have been acquired by plaintiff by adverse possession, mere 
assertion will not do. ‘There must be actual enjoyment. Receiv- 
ing maintenance from rst defendant negatives such enjoyment— 
Raghunath Bali Maharaj Bals*°. 

The Advocate General.— This is an ordinary suit for partition. 
The defendant relies on a custom of impartibility. Prima facte 
the onus of proving the impartibility lies on the defendant. 
Various theories were advanced as to how it was impartible. As 
to onus of proving impartibility see Laka Muddun Gopal v. Khi- 
khindra Koer +}; Adrishappa v. Gurushiddappa'? ; Vinayak 
v. Gopal??, There is no evidence to shew that there was 
any “ office of Raja-Guru.” The term Raja-Guru appears only 
in recent documents and itis merely descriptive of the pro- 
fession of the person. Unless there was an office orginally, and 
unless the grants were expressly made for the office, the lands 
granted cannot become impartible. Simply because the grantee 
happened to be the priest of a rich and influential man it 
cannot be held that the priesthood was an office. Nor would a 
grant to him be in his capacity as officer—Jn re Delaney: Conoley 
v. Qutck?*; Donellan v. O Nerli”. With the extinction of the 
Raj the office of the priest to Raja also has ceased, and natu- 
rally the lands become liable to division. Then evidence was 
referred to to show (a) that the original grants by the Raja, and 
the subsequent confirmation of the same by the British Govern- 
ment, were all personal; (b) that the properties were treated by 





1, (1882) LLB. 9 O. 766, 777. 2. (1867) 11 M.LA 1 at 408, 468. 

3. (1876) LL.B. 1 M. 235, 250, 251. 4. (1887) LIR. 10 M. 375. 

5. (1886) 13 I. A. 100, 6 (1874) 1 LA. 209, 228. 

7. (1897) LL.R. 19 A. 428. 8. (1903) IL.R. 27 M. at 201. 

9, (1903) I L.R. 32 M. 167, 10. (1885) I-LR, 11 C. 777, at 784. (P.C.) 
11, (1890) LL.B. 18 O. 341 (P.C) 12. (1880) ILR. 4 B.”494, 499 (P.C) 


13. (1903) LLB, 27 B. 353, 365 (P.C.) 14. (1902) 2 Ch. 642, 
15. (1870) Ir. R, 5 Eq. 623 
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all the holders as private property enabling them to alienate as 
such, and (c) that the rst defendant conducted various legal 
proceedings against others along with his brothers for a period 
of at least twelve years, whether as plaintiffs or defendants. The 
tst defendant was, by all this, estopped: from contending that the 
properties were impartible. 

As regards the right to partition the trusteeship, vested in 
the family, of properties endowed for charitable and religious 
purposes, Ramanada v. Murugappa * was referred to-as showing 
the practice. 

The Court delivered the following 

JUDGMENT :—Plaintiff sues for partition and delivery to 


him of one third of the properties annexed to the plaint which 


are claimed to be the properties of the joint family consisting of 
himself and of the rst and 2nd defendants. He also prays for 
the settlement of a scheme for the management of the charitable 
and religious endowments mentioned in Part II of the and 
Schedule. 

The defence of the 1st defendant is that the Siapani are 
impartible. His contention isthat he and his ancestors were 
the hereditary Gurus of the family of the Maharajahs of Tanjore, 
and these properties appertain to the office of Guru as such. He 
further contends that his ancestor who was brought to Tanjore 
as his Guru by the then Maharajah was also the head of a Mutt 
and that these properties appertain to that Mutt. The Subor- 
dinate Judge has found that the parties formed an ordinary Hindu 
family and has decreed parion: This is an appeal against that 
decision., 

Most of the Sees specified in pats I and II of Schedule 
Il were given by the then Maharajah of Tanjore to one Sri Sethu 
Bahva Swami stated to bea disciple of the Meruswami Mutt in 
Mannargudi. He had an only son, Sri Rama Sethu Swami, who 
left an adopted son, Sri Sethu Ramaswami, who died'in 1854. 
His adopted son, Sri Rama Sethu Swami, died in April 1886, lea- 
ving three sons, the plaintiff and the 1st and 2nd defendants, and 
2 daughters. From. the date of the gift there was no occasion 
for partition. That gift seems to have been made by the Maha- 
rajah to Sethu Bhava Swami as the latter was accepted by the 
Rajah as bis Guru. Till the extinction of the Kaz the ancestors 
of the rst defendant continued to be the Gurus, and after the 
resumption of the Raf by the British Government, the 1st defen- 
dants father, and after him the 1st defendant, continued to be 

1. (1903) LLR. 27M. 193,20, 0 





ae 


Sethuramsa 
swamiar 
V. 
Meruswamia 


Sethurama- 
swamiar 


y, 
feruswamiar. 


12 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


recognized as Guru of the Royal family. It is the case of the rst 
defendant-appellant that the gift was made to his ancestor on 
account of his being the Rajah’s Guru and those properties to- 
gether with the rest which form an accretion to that estate are 
attached to that office of Raja-Guru, cannot be separated there- 
from and are therefore impartible. 

Sethu Bhava Swami, it is said, also established a Mutt, and’ 
it is contended these properties appertain to that Mutt. Mutts are 
usually associations of .celebates devoted to divine worship, who 
give wpadesam or instructions to deserving candidates. ‘There 
arealso Mathams of which the membersare allowed to matry. 
The house in which they live is also called Mutt. The office of 
the Raja-Guru and the Lordship of the Mui are attained at 
the same time, 

The first defendant’s predecessors were all married men when 
they became Rajah-Gurus. His father is not alleged to have be- 
come a Sanyasi. His grandfather and great-grand-father be- 
came Sanyasis in their last moments. The disciples donot live 
with the rst defendant. There is no doubt the residence of the 
rst defendant is generally called a Mutt. It is, however, also 
called ‘ Aramanai’ by some and ‘house’ by others. 

In support of his contention that there is an office of Guru of 
the Tanjore Maharaja’s family the appellant relies upon the 
ceremonies which were performed at the time when, on the death 
of one Guru, the eldest son succeeded to the office. Evidence has 
been given in this case of the ceremonies of the rst defen- 
dant’s installation. It appears that a few days before his 
father’s death, in the presence of the heads of certain other 
Mutts, the rst defendant'was taught Ramamanthram by his . 
father anda few days after his death he was installed as the 
head of the Mutt. Various persons were invited to attend the 
said ceremony. The- rst defendant was made to wear a dress 
made of Kashaya cloth which the head of the Mutt should wear. 
He was made to siton what is called an ‘ Adhistanapalaki” 
which consists of two wooden planks, one to sit ou and the other ` 
to lean against. The head of Meruswami Mutt who is said to 
be the Guru hereditarily of the rst defendant’s Mutt, placed the 
1st defendant on that seat. Then his disciples made obeisance 
to him and he gave ufadesam to one or two of the disciples. 
The representative of the Maharajah’s family then placed him 
on what is called the Gad?’ -which is a raised seat with a mat- 
tress on it. He had the dhandam (stick) given him. After that 
he started on a procession from his house, went to the Hanuman 
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Temple and as far as the Rajah’s palace, and after receiving alms 
from the palace he came back. It is saidthat no other person is 
entitled to sit on the Gadz, aud the right to sit on the Gadi is 
supposed to have been conferred upon the first defendant and 
his predecessors as they were the Gurus of the Royal family of 
Tanjore. 

It is also alleged and proved that a flag is raised on the new 
year’s day on the Mutt and that the anniversaries of all the pre- 
decessors of the rst defendant are also performed. The sandais 
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used by the predecessors of the 1st defendant are worshipped on - 


the. respective anniversary days. 

The īst defendant and his predecessors, in addition to their 
ordinary names, have also got spiritual names, the first defen- 
dant being called Chitgnana Brahmam, his father was called 
Sachit Sukananda Brahma, his graudfather Ananda Brahmam, 
and his grand fathers’ father Vla Brahmam, and his father, 
the first ‘Guru, Taraka Brahmam. 

The rst defendant’s predecessors, except his father, who were 
Gurus had also Samadbis. These facts are, no doubt, clearly 
proved and they show, undoubtedly, that the family is one of 
great importance in that locality. They have been called Rajah- 
Gurus no doubt from their having been the Gurus of the Maha- 
rajahs of Tanjore. It is also clear from the evidence that the 
Ist defendant and his predecessors were also called Madhathi- 
pathis. 

The question for our consideration is, however, whether these 
are properties attached to this office or belonging to the Mutt as 
such, and for that reason whether they are impartible. 


In order to decide this question we have to consider the 
documentary evidence adduced. Exhibit C series are apparently 
the Saads by which the Maharajahs of Tanjore granted the 
properties in Part ILof the 2nd Schedule as well as the proper- 
ties shewn in Part III of the said Schedule, which are admittedly 
directed to chairtable purposes, to the predecessors in title of the 
rst defendant. The earliest of them, Exhibit C, is of 1739 and the 
latest of theim is about 1760. Exhibit C 3 purports to be a.grant 
made by the Maharajah of Tanjore to Rajah Sri Setugoswami 
Bava. It is not stated to have been given to him forthe main- 
tenance of the office nor was it given to him as the head of the 
Mutt. His spiritual name aiso is not given. The Sanzad itself is 
in the form of an order issued to the officials by the Maharajah, 
reciting that these grants have been made to Sri Sethu Bava 
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Swami with the exception of Exhibit C 3 where he is styled 
Goswami. ‘There is also a direction in the Sanad wich is trans- 
lated thus:—" Let it be conducted from sons to grandsons in suc- 
cession. Let not the objection of a renewed document itself be 
taken every year.” 

The appellants’ pleader relies upon these words to show 
that this ‘Saad’ cannot be treated as evidence of an absolute 
personal gift since the obligation is laid upon the Revenue offici- 
als to see that the injunctions of the Maharajah are carried out, 
and it could, therefore, only refer to the performance of the duties 
by Sethu Bhava Swami of his office or as the head of the mutt. 
We are unable to accept this construction, in the absence of any- 
thing in the body of the document itself, to show that it apper. 
tained to the office, or the mutt. It may, probably, be intended 
to show that any further Sanad was unnecessary every year 
or in case of succession on the grantee’s death. 

‘In the case of the properties which were granted for chari- 
table aud religious performance, the purpose is recited in the 
Sanad itself (Exhibit C2) and there is a specific direction : “ Let 
the charity be conducted perpetually.” On a comparison of these 
two recitals it appears to us to be clear that these were only 
directions to the officials by the Maharajah to see that in the 
case of the charities they were properly performed and iu the case of 
the other properties the descendants of the grantee enjoyed them. 
After these Sanads by the Tanjore Rajah, the only.other Sanad 
that we bave is Exhibit II which purports to be a grant of a vil- 
lage by the then Governor of the Madras Presidency in exchange 
for some salt-pans which the Government seems to have taken up 
for public pnrposes. This was in 1806. Inthat the grantee is 
described as the domestic priest to the Maharaja of Tanjore. 

Of course the property newly granted possesses the same in- 
cidents as the one resumed. In the absence of any -recital in- 
Exhibit II itself to show that these properties were either attach- 
ed to the office or they were granted to the Madathipathi, we 
must assume that they were held on the same tenure as the 
properties of the grantee under the (C) series were heid. 

The Tanjore Raj was resumed -by the British Government: 
about 1855. The grandfather of the rst defendant died in the 
year 1854, and in 1856 his widow presented a petition to the 
Board of Revenue in which, after referring to her husband’s 
death and his adoption, before his death, of the 1st defendant's 
father, she stated that bis installation ceremony, including proces- 
sion, was not performed either by her husband or the Maharajah 
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“to qualify him for my husband’s adhznam and the Maharajah’s 
priesthood,” and she stated that until the adheshekam is per- 
formed he is ineligible for the priesthood. And she also stated 
that in collusion with the subordinate revenue officials, the first 
defendant’s father, without her own consent and without the per- 
mission of the Rajah of Tanjore, had performed the abhishekam 
and the procession and taken possession of the properties. She 
alleged that till then the property was in her possession. But the 
Board of Revenue referred her to the officiating Resident. There 
are statements made by the widow about her husband’s adhinam 
and the necessity of an installation, which support the rst defen- 
dant. But her claim to hold the properties is against him. The 
properties, however, seem to have have been placed under 
attachment, a report called for, and the matter in dispute 
appears to have been finally disposed of by an-order which is 
Exhibit Z inthe case. That order was mainly based upon a 
report by the then Commissioner of Tanjore.. The Commissioner 
referred to the death of the Swamiin 1854. He also said that 
the adoption was perfectly legal, and conferred on the adoptee 
the first defendant’s father, all the rights of the deceased Swami. 
With reference to the properties which were called “Swamy 
Inams”’, he was of opinion that the Inams would necessarily fall 
into the hands of the adopted son. He further pointed out that 
it was the practice of the Tanjore Rajahs themselves to appoint 
as Managers of the Estates persons for whom the Rajahs enter- 
tained feelings of regard, aud that in the case of this family the 
agent of the Rajah’s estates had, for some time after 1826, been 
also looking after the affairs of the Inams, but that the Inam 
proceeds never reached the servants of the Rajah as such, and 
that “ the revenue devided from the Inams as well as the Inams 
themselves were in nowise interfered with by the Rajah, and the 
Swami was quite free to hoard or dissipate their produce as to 
him seemed best,” * * No accounts were rendered to the Rajah 
himself or to any one about his durbar or person. ” 


If the Rajah was interested in those properties, it is scarcely 
likely that the Rajah’sofficials would have refrained from any 
such interference, more especially when we take into consideration 
the fact that the native Rajahs in ancient days actively interfered 
in the management of religious institutions. 


Then, in finally passing orders, the Government observed 
that the lands could in no way be treated as service Jands or en- 
dowments attached to the priestly office confined for the perfor- 
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mance of duty but that they were simple personal grants uncon- 
ditionally bestowed from favor and affection, and the properties 
were accordingly made over to the first defendant’s father. Those 
assigned for the maintenance of chattrams (charities) were charged. 
with the support of the institutions for which they were granted, 
This is undoubtedly strong evidence against the first defendant’s 
contention. 


In the subsequent inquiry by the Inam Commissioner, that 
officer seems to have acted on the same view. Exhibit L series 
are extracts from Inam Registers and Exhibit D series are the 
Inam title-deeds. The title-deeds of the lands which were grant- 
ed for charitable purposes, those in Part III of the Plaint Sche- 
dule, were granted to the 1st defendant’s father, as the Manager for 
the time being, and his successors so long as the charity and 
the religious institutions are properly maintained. The lands 
which were treated by the Government as personal Inams were 
confirmed to the grantee and his heirs as personal Inams. If 
these lands were attached to the office, it was probably open to 
the Government to have resumed them. If they were properties 
belonging to the Mutt, they would certainly have been so treated, 
The conduct of the rst defendant’s father after obtaining posses- 
sion of the properties also is only consistent with the same view 
as was adopted by the Government and the Inam Commissioner. 


In 1867 he sold certain properties for a sum of Rs. 5,000, In 


1875 he made a gift of certain properties to his foster-daughter, 
and in 1877 he sold certain other items of property for Rs. 14,000. 
In 1878 he mortgaged certain other properties for a large sum of 
Rs. 60,000. In all these, the properties were treated by him as 
his own, and a security bond (Exhibit A3) executed by him con- 
templates the possibility of a suit for partition. But there is no 
suggestion anywhere of the properties appertaining to either 
the office or to the Mutt. 


When he appointed an agent in 1878 he specified certain pro- 
perties as chattram properties and the other properties he treated 
as his own. The first defendant’s father died in the year 1886, 
when he (the first defendant) was a minor. The Court of Wards 
seems to have taken possession of the property and managed it 
till 1889. They managed the property not only on behalf of the 
Ist defendant but on behalf of the rst defendant and his brothers 
(see Exhibits T, Tr, and Tz) and they never attempted to dispute 
the validity of any of the alienations made by the ist defendant’s 
father on the ground that he had only a life interest in the 
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property and that they appertained to the office of Guru or that Sethurama- 
they belonged to the Mutt. pir 
The first defendant seems to have succeeded to the manage- Meuswamia 
mentin 1890. He also recognised his father’s alienations and 
undertook to discharge the balance of what remained due of the 
debt of Rs, 60,000 under Exhibit A4. On that occasion, Exhibit 
A(9), he treated the property as family property, neither the office 
nor the Mutt being referred to. Suits were brought not against the 
ist defendant solely but against the rst defendant and his brothers, 
with reference to these properties by third parties, and in the 
written statement filed by the rst defendant and his brothers and 
in the Razi that followed (see Exhibits O and O3) the properties 
were treated as joint family properties and then a decree for 
specific performance was passed against thegtst defendant and 
also: against his brothers, not against him alone (see Exhibit 04). 
Similarly he filed suits with his brothers as a plaintif. On one 
occasion he seems to have protested on the ground that he alone 
is entitled to sue and that it was unnecessary to make others 
parties to the suit as he was in exclusive possession of the estate 
on that occasion. ‘The Sub-Collector pointed out that he origi- 
nally sued as the managing member of an undivided family and 
refused his prayer. 
After the estate was delivered to the first defendant by the 


Court of Wards in 1890, puttahs were granted by him in the 
capacity of the manager of an undivided family (Exhibit E). 


Mortgages were taken in the name not only of the rst defen- 
dant but also of his brothers, and the discharge was also signed 
by them all. All this evidence can only lead to one conclusion, 
and no document has been referred to before the date of this plaint 
in which the 1st defendant ever asserted his exclusive title as 
against the other members of the family. 

Assuming that the defendant’s predecessors were holders of 
an Office or heads of a Mutt they were also competent to acquire 
property for the benefit of themselves and descendants, includ- 
ing the female members of the family, and there is no presump- 
tion that properties acquired by them were acquired for the office 
or Mutt and not for their own use and benefit. Other members 
of the family also may have acquired properties. The properties 
referred to in Exhibit L 14 included in this suit are alleged to 
have been acquired by a lady who is a member of this family. It 
would require strong evidence to show that these properties also 
were devoted to the office or Mutt, 
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There is nothing in the account books to show that these 
were treated as trust property. 


For these reasons the appellant’s contention must be dis- 
allowed. 

It was further contended that the management of the family 
properties devoted to charitable or religious uses descended ac- 
cording to the rule of primogeniture and the plaintiff as junior 
member is not entitled on partition to any.share therein. We are 
unable to accept this contention. It is now well settled that the 
right of management ordinarily descends to the natural heirs of 
the douee (Mayne, 439) and there is nothing to take the present 
case out of the rule. ‘The authorities are collected by Bhashyam 
Iyengar J.in Ramanathan Chetti v. Murugappa Chetti?, The way 


_in which the right#of management is enjoyed is stated by the 


learned Judge as follows:—‘‘Except in the few cases in which the 
hereditary office may be descendible only toa single heir, the 
usage and custom generally is that along with other properties 
the office (of manager) is divided also in the sense that it is 
agreed to be held and the duties thereof discharged in rotation 
by each member or branch of thefamily, the duration of their turns 
being proportionate to their shares in the family property. Even 
in cases in which recourse is had toa suit for the partition of the 
family property, the Courts give effect to the usage and custom 
referred to providing for the management of religious and chari- 
table institutions by different members or branches of the family 
in rotation on the above principles.” There can beno doubt 
that these statements are correct. ‘The case of Nab Kisten Mitier 
yv. Harrischunder Mitter? appears to show that the usage and 


. custom were well established as far back as the year 1818, and it 


is now too late to question them. It will be observed that the 
enjoyment is stated to be divided between the different members 
or branches of the divided family, and this is in accordance with . 
the recent decision of this Court in Zhandavaroya Pillat v. 
Shunmugzm Pillai? that the managing member of an undivided 
family has the right to manage the family charities and that the 
other members of the family have no right to participate in th 
management so long as they continue undivided. f 


We therefore dismiss the appeal with costs. 








(1903) LL.R. 27 M. 192. 2. Morley’s Digest, 146, 
B (1908) LL.R. 32 M. 167, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir R. S. Benson, Officiating Chief Justice, and 
Mr. Justice Miller. 


Muthayya Reddi and others © .» Appellants * 
a > , (Defendants) 
Sudalaimuthu Nadar .. Respondent 
(Plaintif.) 


Tort— Highway— Procession —Right to go in—Cause af action—Special damage 
when not necesssary—Magisterial prohibitery order, good cause of action, 

Magisterial orders prohibiting people from going in procession in public streets 
are, without special damage, a cause of action for the sustainability of suits by a mem- 
ber of the public for a declaration and injunction with regari to.their right to goin 
Procession. 


Second Appeal from the decree of the District Court of 
Tinnevely in A. S. No. 435 of 1905 presented against the decree 
of the Court of the District Munsif of Tuticorin in O.S. No 415 
of 1904. 

Plaintiffs suit for a declaration of his right to goin proces- 
sion was decreed on the ground that the street in which he 
wanted to go was a public street and that the various Magisterial 
orders which prevented him from so doing gave him a cause of 
action though he was unable to prove special damage. 

P. R. Sundara Atyar and C. V. Anantakrishna Atyar for 
defendants-appellants. 

Fohn Adam for plaintiff-respondent. 

P. R. Sundara Atyar :—Simply because a Judge finds that 
all classes of people have been passing and repassing, he would 
not be justified in finding that the street is a public street. The 
fact that some classes were not going in procession in the streets 
till now must be considered in determining whether the street is 

‘public. Extent of the user determines the extent of the dedica- 
tion—vde PRATT on Highways, p. 44; Milners Safe Co. v. Great 
Northern and City Ry.* Merely procuring an order of the Magis- 
trate prohibiting procession will not give a cause of action. 
The plaintif being only a member of the public, must prove 
special damage—Satkuvalad v. Ibraim ? ; Raji Sugaudi v. 
Madhvadas*. Otherwise many suits will be filed. There must 
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Muthayy a be an order of the Government prohibiting processions per- 
Sudalai- manently. 
aty; Fohn Adam :—It is not necessary to prove any specia. 

damage. The plaintiff's right to go in procession has been 
infringed—Koonht Meera v, Mahomed Meera. The fact that no 
procession was had till now will not show that the street is not a 
public street. The order of a Magistrate prohibiting a party from 
going in procession gives a cause of action— vide Kandasamt 
Moodali vw. Subbaroya Moodali?. There isa finding that it is a 
public road. Every one has aright to. go in procession ina 
public road— Sadagopachartar v. Krishna Moorty Row? ; Sada- 
gopachartar v. Rama Row*. 

The Court delivered the following 

JUDGMENT :—There is a finding by the District Judge that 
the streets are public streets and ample evidence to support it. 

As to the cause of action we think the ordets of the Magis- 
trates—which they intended to renew from time to time until 
made permanent—furnished a cause of action just as much as the 
Government Order which was held in Kandasamz Moodali v. 
Subbaroya Moodalt? to have this effect. 

The appeal is dismissed with costs. 


The memorandum of objection is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr, Justice Miller. 
Sri Rajah Velugdhi Govinda Kristna 

Yachundralu Bahadur, Zamindar 

Garu of Venkatagiri .. Petitioner * 


(Plaintif) 


D. 
Vemaraja Suryaprakasam .. Respondent 
(Defendant). 
Madras Acts—Rent Recovery Act, S. 11—Collector’s sanction not necessary for 
charge of water taw. ‘ 
Zamindar The Collector’s sanction is not required to the charge of water tax by the, zemindar 
of against an inamdar. 
vane i Petition under S. 622 of ‘the Civil Procedure Code, praying 
Siyami the High Court to revise the Judgment of the Court of ‘the 
on * ©. R. P. 593 of 1908. “16th Apfil. 1909. 
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Subordinate Judge of Kristna at Ellore in A. S. No. 143 
of 1907 presented against the decree of the Court of the District 
Munif of Ellore in O. S. No. 322 of 1905. 

In this case the lower appellate Court (Sub-Judge) decided, 
in a suit to recover water rate by the Zemindar against an inam- 
dar, that the sanction of the Collector under S. 11 of the Rent 
Recovery Act was necessary, and that, as it was not obtained, 
the suit ought to be dismissed with regard to the water rate. 

S. Subrahmania Atyar for pétitioner. 

Respondent unrepresented. 

S. Subrahmania Atyar :—I submit that the Sub-Judge declin- 
ed to exercise jurisdiction by wrongly deciding the preliminary 
point. A revision lies against an order declining to exercise juris- 
diction on account of wrong decision on the preliminary point— 
Ramay. Kunji*; Manisha v. Eradi? ; Kammathi v. Mangappa?. 
There is no question of improvement in the case for S. r1 to ope- 
rate. The defendant is not a tenant ; he is an inamdar. - He has 
used my water for his dry lands and that is why I claim water tax. 

The Court delivered the following 

JUDGMENT:—The Collect:1’s sanction was not re- 
quired to the charge of water tax : ad this item should have been 
allowed with the interest on it. Vedo not find that there was 
any dispute as to the amount. We modify the decree by allowing 
the plaintiff to recover the amount claimed as water tax with 
interest in addition to the amount allowed by the Subordinate 
Judge. Respondeut must pay the costs of this petition. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr, Justice Munro and Mr. Justice Abdur Rahim. 


Sekharañ Nair (dead) and others .. Appellants* 
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In suits for redemption and in appeals in those suits wherein the right to re- 
deem forms the main question in dispute, “the sukject-matter in dispute” for the pur- 
poses of Art. 1, Sch. I, of the Court Fees Act,;is the existence of tha right to redeem, 
any question as to the amount payable as the cundition of redemption being merely 
incidental to that right ; and the value of the subject-matter isthe principal money 
secured by the mortgage. Consequently, in an appeal froma suit toredeema kanom, 
where the appellants (mortgagees) questioned the plaintiff's right to redeem and also 
claimed a larger amount in case of redemption, the value of the subject-matter in 
dispute in appeal is the principal money secered by the knnom. 

The trustee of a Devaswom gave a melcharth, the meicharthdar undertaking to 
redeem a prior kanom and pay purapad which was at a rate higher than that under the 
prior kanom., A sum of Rs. 5000 also said to have been paid as a part of the consider- 
ation was found not to have keen in fact paid. The prior kanomdar contended that 
the melcharth was a sham, and, even if intended to be operative, was bad asthe trustee 
in granting the melcharth without receiving the money acted to the prejudice of the 
Devaswom, 

Held: that the circumstance that the Rs. 5,000 had not been paid was no suf- 
cient ground for holding that no interest was intended to pass. 

Held further : that even if the Rs. 5,000 was not received by the trustees, there 
was prima facie good consideration for the meleharth and that it was not competent to 
the kanomdars to question the extent of the consideration. 

Second Appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Calicut in A. S. No. 303 of 1902, 
presented against the decree of the Court of the District Munsif 
of Alatur in O. S. No. 401 of 1900. 

This ‘was a suit for redemption, plaintiff being the Mel- 
charthdar. Defendants 1 tor4 were the Kanomdars, aud 6sth defen- 
dant, the Tachudaya Kaimal, represented the jenmi—the Kootal 
Manikkam Devaswom. Defendants 1 to 14 contended zxier alia 
that the 65th defendant was simply a manager of the Devaswom, 
and as such not entitled to grant meicharths, or to sue; that the 
ownership of the Devaswom was in the [rinjalakuda Sabha and the 
Cochin Raja, 65th defendant was only their agent; that this 
matter has been decided in the judgment of the Zilla Court of 
Anjikaimal (Cochin) which was confirmed on appeal ; that the 
melcharth was not dona fide and for proper consideration, and was 
granted before the expiry of the period of the kanom ; that for all 
these reasons, the plaint melcharth was invalid: and that the defen- 


dants had an irredeemable tight, atid were in possession and had 


cleared jungle land in that.belief, and had effected vast improve- 
J merits ‘and: therefore- ought not to be evicted: -Several-igsties wete 
raised. But. the issues material fot this report: ate.: ‘whether. the 
„65th: deferidant was s entitled . to grant tlie telchatth to™ plaintiff 
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with power to sue (Issue 3); whether the melcharth is valid and 
supported by consideration (Issue No. 4); whether the kychit 
of 1063 is not binding on the defendant’s family, aud whether 
properties were not being held thereunder. 
The Munsii found that though the Yogam had some interest 
in the property, Tachudaya Kaimal, the 65th defendant, was like a 
Stanomdar aud had capacity to exercise, during his management, 
ali the powers of an owner provided he did so bona fide and for 
the necessities of thetemple.. On the 4th isste he found that the 
plaint meicharth was not ona fide and supported by consideration. 
This was his reasoning: “The payment of Rs. 5,000 is not evi- 
denced even by the least costly document—a receipt. The mel- 
charth is before the expiry of prior kanom. The.tona fides of 
either of the parties to the transaction is not proved. ‘I'he mere 
fact that Purapad alone is raised is no criterionof dona fides. 
Defendants are ancient tenants. The perpetual right was not set 
up till the date of their written statement. * *  * Where 
are the temple account books showing payments? Plaintiff 
has not satisfied himseif whether the payments were entered 
in those account books. It was a part of plaintiffs case that 
a sum of Rs. 5,000 also was paid to the 6sth defendant as 
consideration for his giving the melcharth.” On appeal the Sub- 
Judge thought that it was unnecessary to enter into the defend- 
ant’s plea as to want of consideration. His reasoning was as 
follows: “There is no doubt some reason to suspect the good 
feith of the 6sth defeadant in regard to Rs, 5,000 and odé which 
the plaintiff says he paid to the 65th defendant, and it may be 
that the plaintif is also to be blamed in this connection, es- 
pecially as the melcharth 4 does not allude to the payment and 
as the Devaswom accounts that are produced in the case do 
not show the payment. If the plaintiff's assertion is true, 
the 65th defendant may have to account, for it to the Yogam 
and the Cochin Raja. But it is immaterial for the defendants 
whether.the €5th defendant has received. the said amount ar 
not. It is sufficient that the 65th ‘defendant had the power 
to gtant the imelcharth and that he has granted it. ‘The 
Undertaking to pay the- amotnt of | the former kadon atid to 


~give’ Patapad to ihe Devaswom at a higher- rate is con- 


sideration for.the sméleharth, i His liability to pay compensation 
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for improvements to such of the defendants as are entitled to it is 
also part of the consideration. Under these circumstances, and 
excluding from consideration the liability of the plaintiff and the 
65th defendant to the Devaswom in regard to Rs, 5,000 and 
odd above referred to, the defendants are not entitled to question 
the plaintiff's melcharth on the score of consideration.” On the 
issue as to the power of the 65th defendant to grant melcharth, 
the Sub-Judge held that the defendants themselves having taken 
the kanom from him, there being also grants of kanom by a 
predecessor of the 65th defendant, the latter must have the 
power to reuew the kanoin, or if in the exercise of discretion he 
thinks it necessary to grant a melcharth to another man he has 
the power also to grant such melcharth. He did not give any 
finding as to the necessity for the Yogam and Cochin Raja being 
parties to the suit, but he held that they had the right to call 
the Kaimal to account, he being the person whom they had ap- 
pointed manager with executive powers of management, &c. As 
to the plea of perpetual power it was not pressed in the lower 
Court. The defendants appealed on the ground of non-joinder 
of the Yogakars, invalidity of the melchatth for want of con- 
sideration, &c. 

V. Krishnaswamt Atyar for appellants. 

C. V. Ananthakrishna Atyar for respondents. 

VK rishnaswamt Atyar—The right of the plaintiff to redeem 
ought to be proved—Fisher, S. 1374, 1376. Though absence of 
Sideration is not in itself conclusive, it is evidence of the color- 
able nature of the transaction—Chinnan v. Ramachandra’; Nama 
v. Rautmal*; Mauladan v. Raghunandan Pershad Singh?—or the 
passing of consideration may be condition precedent to the pass- 
ing of any interest urider the conveyance—Sheo Narain Singh v. 
Darbhard Mauton*. A perpetual lease by a trustee is invalid— 
Mayandt Chetti v. Chokkalinga Pillat ; Vidyapurnay. Vidya- 
nidhi’ ; Nallayappa Pillai v. Ambalavana Pandara Sannadht” ; 
Narasimhachart v, Gopala Ayyangar.® The giving of the bribe 
makes the transaction wholly bad. fu fact it is in law otily an 
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authority to redeem. On the question of the rights of Yogakars 
the judgment (Exh. XIX) operates as res judicata. It was a suit 
between Tachudaya Kaimal as defendant and the Yogakars as 
plaintiffs. The present plaintiff claims under the Kaimal.; the 
present defendants (mortgagees) plead the title of Yogakars as 
Jus tertii. 

C. V. Ananthakrishna Atyar.—The covenant to redeem the 
previous mortgage isin itself sufficient consideration to render 
the suit sustainable. It is not for the previous mortgagee to 
question consideration when the mortgagor does not question 
the same—vrde S.A. 1071 of 1900 (Bhashyam Atyangar and 
Moore JJ.). Again, itis not the business of the melkanomdars 
to see to the application of the money, kanom and renewal of 
‘kanom being a matter in the ordinary course of manage 
ment in Malabar. The fact that a sum of money is paid to the 
trustee as a price for his giving the melcharth does not 
vitiate the transaction, the transaction being in itself a proper 
one. It maybe that the trustee will have to account for the 
amount so got. But that isa question between the trust and the 
Kaimal and not for the previous mortgagee. Exh. XIX cannot 
Operate as ves judicata, as the Cochin Court has no territorial 
jurisdiction in respect of the present suit. Third parties can- 
not question consideration — Govtndamal v. Gopalachariar 3; 
Chinnasamy Reddiar v. Krishna Reddy? ; Achal Ram v. Karim 
Husain Khan? ; Mussumat Durga Choudhrain v. Fawapir 
Singh Choudhry*. Shib Chendra Roy v. Chendra Narain 
Mukherjee was cited for the position that misconstruction of 
sowe of the documents in the case is no reason for interference in 
second appeal. 


The Court delivered the following 

JUDGMENT:—The suit is to redeem akanom. The Dis- 
. trict Munsif dismissed the suit, but the Subordinate Judge, on 
appeal, gave the plaintiff a decree for redemption on payment of 
the kanom amount and a certain sum for value of improvements. 
Against this decree certain of ‘the defendants have filed the pre- 
; sent second appeal, and in their appeal memorandum they 
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question the plaintiff's right to redeem and also contend that if 
it is held that the plaintiff is entitled to redeem he can only do 
so on payment of a larger sum for improvements than that fixed 
by the Subordinate Judge. The extra amount claimed for im- 
provements is not given in the Memorandum of Appeal, and 
Court-fee has been paid onthe kanom amount only. The pre- 
liminary objection is taken on behalf of the plaintiff-respondent 
that the extra amount claimed for improvements should be stated 
and that Court-fee should be paid on that amount also. 

The Court-fee payable on a document of any of the kinds 
specified in the First or Second Schedules of the Court Fees Act 
is indicated in one or other of those Schedules—Vzde Ss. 4 
and 6 of the Court Fees Act. Article r of Schedule I is a 
general Article indicating the fee payable in respect of a plaint 
or Memorandum of Appeal not otherwise provided for in the Act, 
that is, '`we take it, ‘not falling under any other Article of the 
First or Second Schedules, as it is those schedules alone which 
indicate the fee. A perusal of the two schedules will show that 
a Plaint or Memorandum of Appeal in a redemption suit can only 
come tinder Article 1 of Schedule I. Under that Article the Court- 
fee has to be computed at a stated rate on the amount or value 
of the subject-matter in dispute, so that before we can ascertain 
the amount of the fee we must know the value of the subject- 
matter in dispute. Now a suit for redemption is a suit to recover 
property mortgaged on payment of what is alleged to be due to 
the mortgagee. The plaint may show that in addition to the 
principal money, arrears of interest and compensation for im- 
provements are payable to the mortgagee before the property can 
be recovered. It may also indicate that the defendant is claiming 
more under one head or another than the plaintiff admits to be due. 
Nevertheless S. 7, Cl. 9, of the Court Fees Act lays down 
that the fee in such a suit shall be computed according to the 
principal money expressed to be secured by the instrument of 
mortgage. Hence, in such a suit it must be taken that for the pur- 
pose of Articler, Schedule I, the value of the subject-matter in dis- 
pute is the said principal money. From this it seems reasonable 
to infer that for the purpose of the Court Fees Act the subject- 
matter in dispute in a redemption suit is the existence of the 


right to redeem, any question as to the amount payable as the 
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condition of redemption being regarded as merely incidental to 
that right. Let us suppose that such a suit is dismissed, and 
that the Court dismissing the suit has also recorded a finding 
that if it were found that the plaintiff had the right to redeem 
he would have to pay more than the amount alleged by him to be 
due. The plaintiff on appeal would necessarily urge his right to 
redeem, and might also contest the finding as to the amount 
payable. The nature of his suit in appeal would, however, be in 
no way altered, and there is no sound reason why the subject- 
matter in dispute in the appeal should, for the purpose of the 
Court Fees Act, be regarded.as different from the subject-matter 
in dispute in the plaint, że., the-existence of the right to redeem. 
How then are we to value that subject-matter in the case of the 
appeal memorandum? We canonly value itas in the case of 
the plaint, as otherwise there is no provision in the Court Fees 
Act for valuing it- Suppose again, the plaintiff gets a decree for 
redemption and the defendant, asin the present case, appeals, 
contending that the plaintiff has no right to redeem, and in the 
alternative that if the plaintiff has the right to redeem the 
amount payble by him is greater than that found by the lower 
Court. Here again the nature of the suit isin no way changed 
in appeal. The same questions arise as arose originally and as 
arise in tle appeal by the plaintif just dealt with above, gzz., the 
existence of the right to redeem, and the amount payable if that 
right is found to exist. There is no good reason why a defen- 
dant appealing on such grounds should be in a worse position 
than a plaintiff appealing on similar grounds, or why the subject- 
matter in dispute in the defendant’s Memorandum of Appeal 
should not also for the putpose of the Court Fees Act be taken to 
be the sameas the subject-matter in dispute in the plaint. 

In support of the views above expressed we may refer to the 
case of Hafiz Ahmad v. Sobha Ramt. There it was held that 
“ where an appeal is preferred ina suit for pre-emption on the 
ground that the right to pre-empt has or has not been established, 
as the case may be, no matter what other pleas may be taken, 
the value of the subject-matter in dispute, for the purposes of 
the Court Fees Act, must be determined as in terms provided in 
Article (VI) of S.7 of the Act”. It was also held that the 
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subject-matter of the dispute in such cases was the right of 
pre-emption. 

We are not concerned here with the case where in the appeal 
by plaintiff or defendant against a decree in a redemption suit the 


-only question is as to the amount payable. In such a case the 


existence of the right to redeem cannot be said to be the subject- 
matter in dispute in the appeal memorandum, for the existence 
of that right is not disputed. The subject-matter in dispute is a 
definite amount. The Memorandum of Appeal can only, however, 
as before come under Article x of Schedule I for the purpose of 
computing the Court-fee, and under thatArticle the Court-fee is to 
be computed on the amountin dispute. The result is the same as 
that arrived at inthe Reference under Court Fees Act, 1870, 
reported in I. L.R. 29 M. 367. 

We are, therefore, of opinion that the Memorandum of 
Appeal in the present case is properly stamped. 

There is no clear finding as to whether the yogam or-the 
members of the yogam are interested in the suit property. If 
they are interested in the property within the meaning of Sec- 
tion 85 of the Transfer of Property Act then the suit is clearly bad 
for non-joinder. We must therefore ask the Subordinate Judge 
to find on the evidence on record whether the yogam or the mem- 
bers of the yogam are interested in the suit property and if 
so what is the nature of that interest. We must also ask him to 
find on the evidence on record whether the kaimal is or is nota 
trustee. 

The findings should be submitted within six weeks from this 
date and seven days will be allowed for filing objections. 

In compliance with the above order, the Subordinate Judge 
submitted findings to the following effect :— 

«I find on the 1st issue referred to me thatthe ‘Yogam’ has 
no proprietary interest in Devaswom property ; that the only right 
which they have is the right to take the initiative in getting a 
Thachutaya Kaimal appointed by the Travancore Maharaja for 
the Devaswom when there should be a vacancy in that office, to 
have the accounts of the Devaswom read to them by the accoun- 
tant of the Thachutaya Kamial in the temple, to perform the ce. 
remonies called Theverseva and Panchasandha in the temple and 
to see that the spiritual interests of the temple are properly kept 


Ay 
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up. They have no interest in the suit property such as entitles 
them to be made parties to the suit. I find the first issue accor- 
dingly in the negative. 

g. On the 2nd issue, I find for the reasons already stated, 
that the Thachutaya Kaimal is in law the trustee of the Devas- 
wom. The evidence on record shows that he has been all along 
managing the Devaswom properties.as the rightful representative 
ofthe Devaswom, without any interference on the part of the 
‘Yogam’. Though in some documents he is styled the proprie- 
tor of the Devaswom properties, the description in those docu- 
ments taken as a whole simply shows that he is the representative 
of the Devaswom and, as such, the person in whom the properties 
of the Devaswom are legally vested. The fact that he is not des- 


cribed as Uralan in the documents relating to the, Devaswom is 


of no consequence, because the usages and designations relating 
to this Devaswom are unique and have nothing in common with 
those applicable to the ordinary Devaswoms in British Malabar. 
It has been decided by the Privy Council, that the rights regula- 
ting particular public religious institutions in India depend upon 
theit own particular circumstances and have to be deduced from 
the history of their foundation and immemorial usage. Such 
being the case, the non-mention of the word Uralan in connec- 
tion with the Thachutaya Kaimal is not by any means a ground 
for holding that he cannot be regarded as the trustee of this 
particular religious institution.’ On the evidence on record, I am 
of opinion that his true legal position is that of a trustee of the 
Devaswom. I find accordingly onthe and issue that the Kaimal 
is the trustee of the Devaswom.” 

The Court delivered the following 

JUDGMENT:—The Subordinate Judge has returned find- 
ings to the effect that the members of the Yogam have no interest 
in the property suchas entitles them to be made parties to the 
suit and that the Thachutaya Kaimal is in law the trustee of the 
Devaswom. ‘These are findings of fact and are binding upon us 
unless open tosome legal objection. It is contended that the 
findings are vitiated by the facts that the Subordinate Judge has 
grossly misconstrued certain documents and has wrongly excluded 
certain evidence as inadmissible. ‘The evidence said to have been 
wrongly excluded consists of Exs. XI and XVII. The Subor- 
dinate Judge did not reject Ex. XI. as inadmissible. He merely 
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pointed out that it was not free from suspicion which he was 
certainly entitled todo. Again the Subordinate Judge did not 
exclude Ex. XVII. He merely criticised the use made of it by 
the Zillah Judge in Ex. XIX. The documents said to have 
been misconstrued are certain judgments filed to show instances 
where the rights in dispute were asserted or denied. He was 
entitled to weigh the effect of these judgmentsin the same way as 
the other evidence in the case and this is all he seems to us to have 
done. We therefore accept the findings of the Subordinate Judge. 
The defendants who appeared in the suit did not contest the 
genuineness of the plaint melcharth and no issue about its 
genuineness was framed. As, however, there were some defendants 
who did not appear, it was necessary to formally prove the mel- 
charth as against them. ‘This necessity was apparently over- ` 
looked in the first Court. The Subordinate Judge permitted the 
formal proof to be given, and in the circumstances we are not 


prepared to interfere. 
The next point taken is that the plaint melcharth was 


merely a sham and not intended to pass any interest in the pro- 
perty. It does not appear that this precise objection was taken 
in the Courts below, nor can it be said to be clearly taken in the 
grounds of appeal here. The main ground of objection taken 
to the melcharth was that a sum of Rs. 5,000 said to have been 
paid by the plaintiff to the Kaimal for the melcharth had not in 
fact been paid. Taking this to beso, the circumstance is not 
enough ground for holding that no interest was intended to pass. 
Then it is said that the melcharth is invalid because the Kaimal 
gave it without receiving the Rs. 5,000 and so acted to the pre- 
judice of the Devaswom. Even if the Rs. 5,000 was not received 
by the Kaimal there was prema facte good consideration for the 
melcharth as the Subordinate Judge has pointed out. The fact 
that the defendants were claiming to hold on perpetual tenure 
was another cogent reason for granting a melcharth. 

The remaining point taken is that compensation should 
have been awarded for 1214 paras of paddy land in place of 310. The 
Subordinate Judge found that 904 peras had been previously paid 
for. The finding is one of fact and is open to nolegal objection. 

‘The appeal fails and is dismissed with costs. Six months 
time from this date is allowed for redemption. 

The Memorandum of Objections is dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr. Justice Sankaran Nair. 
Sangila .. A at zs Appellant* 
(2nd Defendant) 
v. 
Maruthamuthu aud others .. ; Respondents 
` (Plaintiffs and Is 
Defendant). 


Limitation Act, Art, 139—Adi erse BUNNS ease for definite period’—Holding 
over— Starting point. 


Where a lease is for a definite period, and not one from year to year, limitation 
begins to run against tbe lessor on the termination of the lease. 

Second Appeal from the decree of the District Court of 
Coimbatore in A. S. No. 127of 1905 presented against the 
decree of the Court of the District Munsif of Karur in O. S. 
No. 581 of 1904. 


Plaintiff was a purchaser at Court auction; defendant a lessee 
under the judgment-debtor under a lease Exh. D dated 1883 for 
a period of xr year. The District Munsif held that no rent had 
been paid under this lease ; even if it was a genuine one, twelve 
years having expired from the expiration of the lease, the suit 
was barred. On appeal the District Judge held that Exh. D was 
genuine and that non-payment of rent does not render the posses- 
` sion after the expiration of the lease necessarily adverse and 
‘that, therefore, plaintiffs claim was not barred. Hence the appeal. 

H. Balakrishna Rao for appellant. 

K. P. Govinda Menon for respondents. 

H. Balakrishna Rao.—This is a case after the Transfer of 
Property Act. Aditmulamv. Pir Rowthan?* is therefore distin- 
guishable. Even if otherwise, Adimulam v. Pir Rowthau + is not 


good law-—Seshammashettatht v. Chickaya Hegde *; Vadappalld 


Narastmham v. Seetharama es Kankappa v. Sheshappat; 
Chaudrt v. Daji Bhan®; Madanmohan Gossain v. Kumar 
Rameswar Malta’ ; see ais S. 116, Transfer of Property Act. 
K. P. Govinda Menon—trelied upon Adimulam v, Pir 
Rowthan*; Srinivasav. Muthusami” ; [ttappan v. Manavikrama® 








* 5. A. No, 812 of 1906. z Ist December 1909, 
1. (1885) I.L.R. 8 M. 424. 2. (1902) LL.B. 25 M. 507. 

3. (1907) I.L.R. 31 M. 163, ` 4. (1897) 1.L.B. 22 B. 893, 

5. (1900) T.L.R. 24 B. 504, ~=- 6. (1907) 7 ©. L.J. 615. 


7. (1900) LL.B. 24 M. 201, 8. (1897) LL.B. 21 M. 153, 
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The Court delivered the following ` 

JUDGMENT :—This -is a lease fora term of 12 months 
only and under S. 111, Transfer of Property Act, was determined 
at the expiry of the term. I’ is not suggested that the tenancy 
was renewed under S. 116 of the Act; and we think the suit is 
barred under Article 139 of the 2nd schedule of the Limitation 
Act of 1877. The case to which the District Judge refers was a 
case of tenancy from year to year determinable by notice. 

We reverse the decree of the District Judge and restore that 
of the District Munsif with costs in this and the lower appel- 
late Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Abduz Rahim. 





Krishna Baipadithaya :. Appellant® 
(Prisoner). 


Penal Code, S. 211—" Instituting criminal proseedings”—Statement under S. 162, 


Cre P.C. , 

A statement made to the Police under S. 162, Cr. P. C., after the law haz been set in 
motion and by which the prosecution cannot be said to have been institituted, cannot 
be made the basis of a prosecution for an offence under S. 211, I. P. ©. 


_ Appeal from the sentence of the Court of Session of South 
Canara Division in Case No. 10 of the Calendar for 1909. 

The necessary facts appear in the judgment. 

K. Narayana Rao and B. Sttarama Rao for appellant. 

The Public Prosecutor (C.F. Napier) for the Crown. 

K. Narayana Rao: —The so called complaint is a record of 
the examination of the accused by the Police officer in the course 
of his investigation. The Criminal Law had already been set in 
motion by the information given to the Village Magistrate who 
passed iton to the Police officer. Under these circumstances 
conviction for an offence under S. 211, I.P.C., is clearly unsus-. 
tainable—Chinna Ramanna Gowd v. Emfperor*; The Sessions: 
Fudge of Tinnevelly Livtiston v. Sivan Chetty? (per Sankaran 
Natr J ;) and In re Penchalagadu* (Cr. R.C. 515 of 1902.) 

The Public Prosecutor (C. F. Napier)—trelied upon Emperor Vv. 
Yamalagaddu Venkatarayudu* as holding a contrary view. He 
also submitted that whether an information is information under 
S. 154, or otherwise, is to be determined by reference to the 


# Cr. A. 500 of 1909. 25th October 1909. 
1. (1908) LL.R. 31 M. 506. 2. (1309) LLR, 32 M. 258 
3, (1902) Weir's Or. Rulings Vol. I. p. 198. £. (1908) LL.B. 28M, 565, 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. 133 


intention of the partyito be inferred from the circumstances of the 
case—Mallappa Reddi v. Emperor?. The fact that a separate state- 
ment was prepared and wassigned by the accused shows his 
animus. The mere fact that the statement begins by saying that 
“Krishna Baipadithaya being examined says as follows” cannot 
make it any thelessa complaint. There is another distinguishing 
feature in this case. The information to the Village Magistrate 
was Simply that a son of Vishnu Bodminnaya committed the 
offence, not against any particular person, though the Police 
. Officer seems to have taken it to mean the complainant. 

K. Narayana Rao—submitted that Emperor v. ¥amlagaddu 
Venkatarayudu® was distinguishable on the facts. If it was not, 
he would submit with Sankaran Nair J., that the learned Judges 
in that case were wrong. l 

The Court delivered the following 

JUDGMENT :—On the morning of the 22nd March 1908, 
the house of the accused was burnt down. At 4. P.M. that day 
Prosecution Witness No. 4 reported to the Potel—Defence 
Witness No. 9—that Prosecution Witness no x had set fire to 

‘the house. The Potel reported this to the Police in Exhibit D 
and asked them to come and investigate. Prosecution Witness 
No. xo, the Constable who received the report, went to the scene 
on the 23rd March, and after questioning the accused, his wife 
and children, arrested Prosecution Witness No. 1. What the ac- 
cused said was embodied in the Constable’s Case Diary: Exhibit 
F. It was also made the subject of a separate statement, Exhibit 
E, which the accused signed. Prosecution Witness No. r was tried 
for arson but was discharged. Proceedings were then taken 
against the accused, and the charge under S. arr, I. P. C., on 
which he has been tried and convicted is that with intent to 
cause injury to P. W. No. 1 he instituted criminal proceedings 
before the Constable, Prosecution Witness No. 10, charging Prose- 
cution Witness No. 1, with having set fire to his house knowing 
that there was no just or lawful ground for his action. Objec- 
tion is taken that the statement made by the accused to the 
“Constable was a statement made under S. 162, Cr. P. C., and that 
such a statement is nota complaint or charge and cannot be 
made the Basis of a prosecution for an offence under S. aii, I. P.C; 


L (1904),1-LR.27M.127, 0. 2. (1905) I. L. R, 28 M. 565, 
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oe that the statement made by the accused to the Constable though 

ipadithaya, reduced to writing and sigued by him, was a statement made 
under S. 162, Cr. P. C., and not under S. 154, Cr. P.C. There can 
be no doubt on the facts of this case. In Chinna Ramanna Gowd 
v. Emperor? it was held that a statement made under S, 162 
Cr.P.C., cannot be made the basis of a prosecution for an offence 
under S. 211, I. P. C. When the accused made his statement the 
law had already been set in motion against Prosecution Witness 
No. 1, and the proceedings cannot be said to have been instituted 
by the statement made by the accused to the Constable. We 
set aside the conviction and acquit the accused. His bail bond 
is discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Miller. 
Katankandi Koma alras Koyammotti .. Appellant* 


(3rd Defendant) 
v. - 
Thamburam Kandi Siva Sankaran‘ and 
Katankandi others .. es .. Respondents 

(Plaintif, 1st and 

and Defendants). 
atankandi Malabar Law— Gift to female and har children—Incidents of tarwad property 

Koma —Coniract to sell by some of several owners—Specifie performance, 

y: Where a gift of property is made to a Malabar female and her children, governed 


‘a Sankara 
j by the Malabar Law, the donees take it witù the incidents of tarwad property, ies 


the property is not merely impartible but the donecs though not forming a tarwad , 
with a karnavan ofits own have also the same interest in the property that they 
would have had if they had formed a separate tarwad; i.¢, every child of the female 
donees obtains an interest in it at his or her birth. 
A suit for specific performance of a contract to sell lands belonging to severa} 

jointly cannot be maintained if the contract be by some only. 

Appeal from the decree of the District Court of North 
Malabar in O. S. No. rz of 1907. 

The Advocate General (P. S. Stvasamt Atyar) and K. P. 
Govinda Menon for appellants. 

F. L. Rozarto for the rst respondent. 

The Court delivered the following 

JUDGMENT :—We cannot accept the evidence as esta b-. 
lishing the position for which the plaintiff contends, that 
Chirattha the purchaser named in Exhibit ZZ had no interest 


* A, 204 of 1907. 28th August 1909, 
1, (1908) I. L. R. 31M 1506. : 
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in the paramba purchased, Exhibit Æ is most untrustworthy Kabankaniii 
as a statement of title because it was made in a suit in which it no 
was the object of the present 2nd defendant to defeat the Siva Sankaran 
claims ofa mortgagee from her mother and to do this she 
alleged, if indeed she did allege, that her mother had no interest. 
The document is not eutirely clear. We are not sure that the 2nd 
defendant did not intend to admit her mother’s interest, and 
`. merely toallege that she had no right to alienate without her 
(the 2nd defendant’s) consent. 

The witness K. Kannan no doubt says that the purchase of 
the paramba was made at his mother’s suggestion for the rst 
aud 2nd defendants, but there is no explanation why, if Kanaran 
intended his wife to have no interest, he made the purchase in 
her name. It is quite possible that he did not, when it came to the 
point, accept the suggestion of Kannan’s mother in its entirety. 

Exhibit ZZ shews clearly the position taken up by the and 
defendant in 1900. She then: alleged that the gift was to the 
whole family, że., to herself, her mother and all the children of 
both, including therefore the rst defendant though he is not 
mentioned by name. S 

It is very doubtful whether this is really consistent with 
the allegations in Exhibit X: but ifit is, it seems to be much 
more likely to be what the petitioner believed to be true— 
because it does admit some interest in-Chiratha, while the object 
of the proceedings was to Bieta the sale of the property as 
Chiratha’s assets. 

From Exhibit XV it appears that the coatest then in which 
the and defendant joined, was on the question whether the pro- 
perty belonged to Chiratha alone or to her and her children, and 
not whether it belonged to her or to her children. If there were 
really any foundation for the present claim of the plaintiff, the 
2nd defendant would surely have made it in those proceedings. 

The District Judge has given too tittle weight to the tact 
that Exhibit Z7/ stands in Chivatha’s name. He should have 
demanded an explanation of that circumstance from those who 
alleged that she had no interest, but there is none forthcoming. 

Now the District Judge says that both sides are agreed that 
the property was not bought for Chiratha’s sole benefit and 
we must, therefore, take it that it formed in reality a gift to her 
and her children. The donees therefore took it with the incidents 
of Tarwad property (Kunhacha Umma v. Kutti Mammi flajée*) 

1. (1892) I, L. R. 16 M. 201, 





*3 
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eae that is to say, as we understand it, not merely that the property 

S was impartible but that the donees, though not forming a Tar- 
Riva Sankaran wad with a Karnavan of its own (Kortoh AmmanKutti v. Perun- 
gotttl Appu Nambiar?), had the same interests in the paramba 
that they would have had if they had formed a separate Tarwad, 
and consequently that every child of the female donees obtained 
an interest in it át his or her birth, and the children of the and 
defendant are owners of the paramba just as much as the 1st 
and 2nd defendants. 3 

This being so the 1st and 2nd defendants had no power to 
sell to the plaintiff, and the plaintiff cannot sue for specific per- 
formance of their agreement to do so. 

It becomes, in these circumstances, unnecessary to decide 
whether 3rd defendant had or had not notice of the agreement. 

The appeal is allowed, and the plaintiff's suit is dismissed 
with costs in both Courts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Nayana Naickan .. -s T Appellant* 

(PIF.- Counter- 

v. Petitioners). 

Hajarat Kibuliai Syed Gulam Ghowse Sha 
Sait Kadiri se es Defendant 
(Petitioner). 
C. P. C. (Act XIV of 1882) Ss. 642, 241—Appeul—Fowers of Court, 
Nayana An order under 8, 642 dismissing a petition by a ju:igment-debtor claiming ex- 
Naickan emption from arrest is one relating to the execution of the decree and an appeal lies 


ve therefrom. 
Syed Gulam., A Judge who issuesa warrant for the arrest of a judgment-debtor has surely 
power to issue orders for his release if he be found to have been illegally arrested at a 


time when he was exempt from arrest. ; 

Appeal from the decree of the District Court of Tanjore in 
A. S. No. 139 of 1907 presented against the order of the Court 
of the District Muusif of Tanjore in E. A. No. 1320 of 1906 in 
O. S. No. 59 of 1900. 

T. R. Ramachandra Atyar and G. S. Ramachandra Atyar 
for appellant. 

S. Srintvasa Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—The first contention is that no appeal lay 
to the present Judge against the order of the District Munsif. The 


o. *C,M.S.A. A. A. A. O. No. 4 of 1998. 18th January 1909, 
` . 1. (1906) 1, L. R. 29 M, 324, 
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respondent, at the instance of the appellant, the decree-holder, 
was arrested in execution under a warrant issued by the District 
Munsif. He petitioned the District Munsif for his release, plead- 
ing exemption from arrest under S. 642, Civil Procedure Code. 
The District Munsif dismissed the petition on the ground that 
the right to exewption was not proved. The District Munsif’s 
order was clearly an order under S. 244, Civil Procedure Code, as 
it determined a question between the parties to the decree 
relating to the execution of the decree. An appeal therefrom 
lay to the District Judge. The remaining contention pressed is 
that the District Munsif had no jurisdiction to entertain the 
petition for exemption. 


The District Munsif who had power to issue a warrant for 
the respondent's arrest had surely power to issue orders for his 
release if he was found to have been illegally arrested at a time 
when he was exempt from arrest. Every warrant of arrest must 
be considered to be issued subject to the provisions of S. 642, Civil 
Procedure Code. 


The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 


Velu Tayi Ammal and others .. ..  Petitioners* 


(Counter-Petitéoners) 
v 


B. Chidambara Pillaj ` as .- Respondent 


(Petitioner). 


Cr. P. Cy Ss. 487, 119— Order for fresh inyuiry in cases disposed of under 8. 119— 
No jurisdiction—" Discharged” in §.437, meaning of—Cr.P.C.— Charge—Discharge, 
meaning of. 

The jurisdiction given under 8. 437, Cr. P. C., to order farther inquiry cannot be 
applied to cases under Ch. VIII, Cr. P.C., atany rate, where before making an order 
under 8. 119, Cr.P. C., the Magistrate has called on the person into whose conduct the 
inquiry is made, to establish his defence. 

(Yuere:—Whether S. 437 will apply to cases disposed of under S. 119, Cr.P.C,, before 
calling on the person to establish his defence. 

The word “discharged” in S. 437 is equivalent to “ discharged within the meaning 
of Ss, 209. 253, 259, Cr. P. C.” The meaning of the word discharge” in S, I19, 
Cr. P, C, is noa-technical and merely means permission to depart. 

The word “ charge” as applied to offences is used in two senses in the Code 
Tu. Ch, XIX and in Ss. 210 and 254, it is the formal statement of the case which the 
accused has to mest ; and in S. 253 iL is used in the popular sense of * accusation.” 





* Cr. R. O. No. 104 of 1909. 24th August 1909, 
Cr. R. P. No. 75 of 1909, 


Nayana 
Naickan 


v 
Syed Gulam. 


Tayi Ammal 


v 
Chidambara 
Pillai, 
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ee Petition under Ss. 435 and 439 of the Criminal Procedure 
Chidambara Code, praying the High Court to revise the order of the Addi- 
Pillai. ©. tional District Magistrate of Madura in Cr P. C. No. 34 of 190 
preferred against the order of the Court of the Sub-Divisional 
Mavistrate, Dindigul, in M. C. No. 13 of 1908. 
` T.Rangachariar and K.Parthasaratht Atyangar for petitioners. 
The Public Prosecutor (C. F. Napier) contra. 


T. Subrahmania Aoa and P. S. Subramanta Adyar for 
respondent. 


fi 


_ The Court sade the. following 


ORDER :—The only cases, so far asI know, in which a 
Magistrate is authorised by the Criminal Procedure Code to dis- 
charge a person whose conduct is under inquiry before him are 
those provided for in Ss. 209, 253, 259, 119 and 484 of the 
Code. 

I am not concerned with S. 484, but it might be difficult, I.. 
think, to hold that S. 437 is applicable to the case of a person 
discharged under that section. 


The discharge under Ss. 202, 253 and 259 is made heii 
the accused is called on to establish his defence before a Court 
which is competent to.try and determine the case and in cases in 
which a charge must be drawn up before any order can be made 
against the accused or penalty imposed upon him. Section 437 
undoubtedly applies to ‘disposals under Ss. 253 and 259, and 
may be applicable to a disposal under section 209 also. ‘The dis- 
charge uder S. 119 is a different matter. It may be made after 
the defence has been fully heard; no charge need be drawn up 
before the case is disposed of under S. 118; and if the accused (as 
I call him for convenience) is in custody there is no discharge 
but an order of release. 

The question is:Does $.437 apply to this case! ? I think not. 
For the reasons which I am ‘about to give, I think I shall give 
effect to the real intention of the Legislature if I read the word 
‘discharged’ in S. 437 as equivalent to ‘discharged Within the 
meaning of Ss. 209, 253 and 259 of the Code.’ It is clear to me 
that the Legislature would not have madea distinction between 
‘an order of release and a discharge if they had not intended that 
the two should be regarded as different things. They have not 
made any such distinction in Ss 209, 253 and 259. If then 
these two things are different, it is impossible, I think, to apply 
S. 437 to the ‘discharge’ The Code does not authorise its 
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application to a release which is not a discharge, and it would be Tayi Amm 
absurd to make the jurisdiction under S. 437 depend upon the Obidambar 
question whether or not the accused (I use the expression again Pillai, 
for convenience only) was in custody at the time of the disposal 

of the case by the Magistrate. Iam not prepared to attribute 

such an absurdity to the framers of the Code, especially when, as 

here, it is easy by giving a non-technical sense to the word ‘ dis- 

charge’ to bring the procedure in regard to inquiries under 

Chapter VIII into harmony with the provisions of the Code in 
analogous cases. 


There is no difficulty in holding that the ‘discharge’ under 
S. 119 is merely a ‘permission to depart.’ The word ‘charge’ as 
applied to offences is used in two senses in the Code. In Chap- 
ter XIX and in Ss. 210 and 254 it is the formal statement of 
the case which the accused has to meet; in S. 253 it is used in 
the popular sense of ‘accusation.’ 


Similary ‘discharge’ may have two meanings, and S. 119 
indicates that its meaning in that section is non-technical. The 
record is completed by the entry required by the section; the 
Magistrate then permits “ the person in respect of whom the 
inquiry is made” to depart if he is not in custody, and, if he is in 
custody, directs the custodian to give the necessary permission. 


Now this may be done after the Magistrate has been satis- 
fied, after hearing evidence for the defence, that the execution 
of a bond is unnecessary, and it seems to me that it would be 
wrong in principle to permit a “further inquiry ” in sucha case. 
The inquiry is into conduct andso is analogous to an inquiry 
into an offence; and it is to be made in the manner prescribed 
for conducting the trial of an offence |§. 117 (2)]. 


When a person accused of an offence has, by evidence ad- 
duced on his behalf, satisfied a Magistrate competent to try him 
and punish him if he is guilty, that he ought not to be convicted, 
- the Code does not contemplate a ‘further inquiry’ by order of a 

superior Magistrate. The High Court alone can interfere in 
that case. . 


I am unable to see any reason why a difference should be 
made in the analogous case of an inquiry under Chapter VIII, 
When, after hearing the defence evidence, the Magistrate is satis- 
fied that the execution of a bond is unnecessary, a further inquiry 
into the case is, to my mind, an inappropriate remedy if the Ma- 
gistrate is thought to be wrong. 


ayi Ammal 


v, 
hidamtara 
„Pillai, 
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v. 
bli Reddi 
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It may be that the law does not probibit the taking of new 
proceedings under the chapter on the same materials, but this 
is a different matter on which I need not express an opinion. 


I am thus fortified in the conclusion at which I had arrived 
by the process of reductio ad absurdum, by a consideration of the 
matter on the general principles of the Code, and I have no doubt 
that the Legislature did not intend and that I ought not to hold, 
that the jurisdiction given by S. 437 should be applied to cases 
under Chapter VIII, at any rate where, before making an order 
under S. 119, the Magistrate has called on the person, into whose 
conduct the inquiry is made, to establish his defence. It might, 
perhaps, be possible by analogy to apply S. 437 to disposal under 
S. 119, made in circumstances resembling those in whicha dis- 
charge is made under S. 253, but the case before me is not such 
a case. The defence has been heard, and the Magistrate is satis- 
fied that a bond is unnecessary. 


I must, therefore, set aside the order of the District Magis- 
trate as made without jurisdiction. 


Iam asked on behalf of the original complainant (so to 
style him) to interfere unner S. 439, but the Public Prosecutor 
does not support this request, and I agree with him that it is un- 
necessary to order a de novo inquiry. There is clearly nothing 
to prevent the taking of fresh action under Chapter VIII if the 
conduct of the petitioners, perhaps, is such as to render that 
course necessary or desirable. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Venkata Reddi .. Petitioner* 
(Respondent in Ap. 43 of 

1907 & Petr. in C. M. P. 

1253 of 1909 oz the file ot 

v. this Court 

Obli Reddi and another ` ` a. Respondents. 
| (Appts. tn App. 

43 of 1907; & Respts. 

in C. M. P. 1253 of 1909.) 


C. P. C. V. of 1908—00. 45 r. (13) (2) ()—" Stay af execution of the decree 
appealed from" —Pricy Coumeii apypeai— Stay of execution. 


Until the admisssion of the appeal, no decree can be saig to have been “ appealed 
from” ; and, consequently, a court can only stay execution under O. 45, R. I8 (2) (e) 
after the-grant of a certificate for the admission of the appeal. 


*C. M. P. 1264 of 1999, 19th August, 1909, 
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Petition praying that in the circumstances stated in the sie 
affidavit filed therewith, the High Court will be pleased to issue S 
an order directing stay of excution of the decree of the High Obli Rede 
Court in Appeal 43 of 1907 presented against the decree of the 
District Court of North Arcot in O. S. No. 30 of 1904, pending 
disposal of the appeal to His Majesty in Council against the said 
decree. . 

K. Ramanatha Shenad for petitioner. 

M. B. Doraisawmi Atyangar for respondents. 


M. B. Doratsawmi Atyangar took a preliminary objection 
that stay of execution could-not be directed before the certi- 
ficate is granted and relied upon S. M. Bibijarao Kumari v. 
Gopichand Bothra*. He submitted that whatever the scope 
for argument under the old S. 608 C.P.C., under the wording of 
Order xlv, R. 13, execution could not be stayed before the gtant of 
a certificate. 

K. R. Shenoi contended on the authority of Dame Fanbat 
v. Sale Mahomed? that the Court could stay even before. 


The Court made following 

ORDER :—We have no doubt that the Court can only stay 
execution under Order 45, Rule 13 (2) (c) after the grant of a 
certificate for the admission of the appeal. Rule 13 (2) (c) refers 
to stay of execution of the decree appealed from. Until the ad- 
mission of the appeal no decree can be said to have been appealed 
from. This was the view taken in S. M. Bibijarao Kumari 
v. Gopichand Bothra, differing from Dame Yanbai v. Sale 
Mahomed.” 

The petition is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph S. Benson, Officating Chief Justice, 
and Mr. Justice Sankaran Nair. 


Kumarasami Chetty -. Appellant? 
(Plaintif) 
Poosari Sakka Naik and another .. Respondents 
(Defendants). 
Practice —Pleadings— Inconsistent claims—Claim to possession first as purchaser and Kumarasam 
then as mortgagee. Chetty 


Where plaintiff alleged title as purchaser and that is found against, he cannot 
afterwards claim to be entitled to possession as usufractuary mortgagee before the 
purchase, the two claims being inconsistent with each other, 

*S, A. No. 467 of 1906. 7th October, 1909, 

1 (1900) 5 C, W.N. 562, 2. (1894) 1. L. R. 19 B, 10. 
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Second Appeal from the decree of the Subordinate Judge’s 
Court of Tuticorin in A. S. No. 358 of 1905 presented against 
the decree of the Court of the District -Munsif of Satur in O. S. 
No, 129 of 1904. 

Suit for possession on the allegations that the plaintiff was 
owner, having bought the property from 1st defendant’s son who 
is not a party and that the plaintiff was dispossessed. Defen- 
dants set up title in themselves and denied plaintiffs possession. 

The other facts and contentions appear in the Judgment. 

Foseph Satya Nadar for appellant 

N. Rajagopalachar? for S. Srintvasa Atyar for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiff alleged he was a mortgagee 
of the plaint land which was Service Inam, under the 1st 
defendant from 1832; that it was resumed by the Zamindar in 
1898, who granted it to the 1st defendant’s son in rgor, 
who sold it to the plaintiff who remained in possession under 
the sale deed. Itis found that the land belongs to the rst 
defendant; that the plaintiff's vendor never acquired any title to 
convey to.the plaintiff. In second appeal it is contended that as 
the plaintiff is a mortgagee under the 1st defendant who is now 
found to be the owner, he is entitled to remain in possession as 
mortgagee. The plaintiff’s claim in the plaint was not based on 
his mortgage right under the rst defendant. It was inconsistent 
with it as he alleged that the land became the exclusive pro- 
perty of the rst defendant’s son who sold it to him. He could 
have become such owner only after the land was freed from the 
mortgage. He is not, therefore, entitled to any relief for which he . 
has not preyed and which is inconsistent with the title alleged 
by him. 

We, therefore, dismiss this second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Ralph S. Benson, Officiating Chief Justice, 
and Mr. Justice Sankaran Nair. i 


Paramasawmi Iyengar f si Appellant* 
l (Plaintif) 

l v. 
Pusala Thevan and others .. Respondents 
(Defendants). 


Madras Acts— Act VIII of 1865—Rent Recovery Act, S. 11—Usage nf enhancing 
rent for dry land concerted into wet at tenant's expense—Lllegal usage. 

A landlord is entitled to raise the rent only if the improvement is „effected at his 
own expense or at the expense of the Government; and in either case, only with the 


=S, A, Nos, 921 to 962 of 1908, 8th October, 1909, 





Na 
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sanction of the Collector. Where the rent payable is in fact higher, the case Paramasaw n» 


falls under B. 11 of the Rent Recovery Act, VIII of 1865. A usage to charge assess- 
ment at the wet rate on account of the tenants converting land from dry to wet or 
any other improvement effected at the tenant’s expense is illegal, 


Second Appeals from the decrees of the District Court of 
Madura in A. S. Nos. 531 to 560, 647 and 648 of 1907 presented 
against the decision of the Court of the Deputy Collector of 
Madura in Summary Suits Nos. 102 &c. of 1906, respectively. 

S. Srinvasa Atyangar and N. R. K. Thathachartar for 
appellant, ` 

K. N. Atya for respondents. 

The Court delivered the following 

JUDGMENT :—The question is whether the plaintiff is 
entitled to claim wet assessment on dry lauds cultivated with 


. wet crops, whatever may be the source of irrigation. The 


Judge has found that there was no contract, express or implied, to 
pay rent at the rate claimed, and nothing has been urged before 
us to show that he was wrong. It was then argued that. the 
plaintif is entitled to prove that he is entitled to do so by 
custom. The Deputy Collector and the District Judge held 
that the custom is invalid as it is- opposed to the provisions of 
Act VIII of 1865. We.agree. We are unable to agree with 
the appellant’s pleader that in such cases the landlord does 
not raise the rent. Where the rent payable is in fact higher, 
the case falls within the proviso to S. rr, Rent Recovery Act. 
A usage to charge assesment at the wet rate on account of the 
tenant’s converting land from dry to wet or any other improve- 
ments effected at the tenant’s expense is illegal. See Fescher v. 
K ımakshi Pillat*. The ground of decision is that a landlord 
is entitled to raise arent only if the improvement is effected 
at hisown expense or at the expense of Government, and in either 
case only withthe sanction of the Collector. Wehold for the same 
reason, that the custom set up in this case is illegal and that 
the condition in the patta which enables the landlord to receive 
a higher rent when the wet crop is cultivated with water 
brought into the fields at the tenant’s expense cannot, therefore, 
be enforced. The second appeals, Nos. 921 to 925, 928 to 932, 


934, 936: 937, 940 to 944,946, 948, 951 and 952 of 1908 are 
accordingly dismissed with costs and the others without costs. 











= 


l (1897) 1. L, R. 21 M, 136, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
ia Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


V. Sesha Aiyar = Appellant” 
v. (1st Defendant) 
Bhavaji Mangal Doss Jee Varu ; 
and another l .. Respondents 
(Plaintiff and 


and Defendant.) 


Negotiable Instruments Acl, Ss. 7, 8, 43— Plea that maker was a mere name lendep 


Sesha Alyar 
yar u Consideration °—Meaning of —Contract Act, S. 2—* At the request of the promisor.> 


v 
Mangal Consideration meaus an act, abstinence or promise made by the promisee or some 
Doss Jee. other person at the desire of the promisor ; and the mere almission by the defendant 
"ina suit ona negotiable instrument that he was a name lender for the real obligor, 
without more (i.e. without proof of a request by tbe maker to advance money to the 
real obligor), will not make the note one supporied by cousideration so far as the 


maker is concerned. 

Abdur Rahim J, :—Semble—In a suit upon a negotiable instrament, it is open to 
the maker of the note to plead that be signed the promissory uote as a mere “ name 
lender,” i.e. that it was agreed that le was not to be sued upon it, [Subba Narayan ve 
Ramasawmi Aiyar? distinguisted.} 

Second Appeal from the decree of the Subordinate Judge's, 
Court of North Arcot in A. S.No. 222 of 1903 presented 
against the decree of the Court of the District Munsif of Tiru- 
pati in O. S. No. 1005 of 1901. l 

L. A. Govindaraghava Atyar for appellant. 

S. Gopalasami Atyangar for respondents. 

The Court delivered the following 

JUDGMENTS :— Munro J.—The suit was on a promissory 
note, execution of which was admitted by the appellant who, 
however, contended that he received no consideration for it. 
The Subordinate Judge, on appeal, held that on the appellant’s 
own admission the plaintiff was entitled to a decree, Now what 
the appellant admitted is contained in paragraph 3 of his 
written statement. He there says that the plaintif and one 
Narayana Iyer; Police Inspector, had money dealings ; that 
they were unwilling that any written documents should pass. 
between them because of the oficial position of Narayana Iyer, 
and that atthe request of both of them he executed the suit note 
as a mere name-lender. The Subordinate Judge on this observed 





*§, A: 1011 of 1906. 29th Octoþer 1909,. 
1. (1906) I. L. R. 30 M. 88 
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that the rst defendant was liable, because, although the con: Seba ha 


sideration did not pass to him it did pass to his friend. Now 
the definition of ‘consideration’ is to be found in S. 2 (d) of 
the Indian Contract Act, and that definition shews that con- 
sideration means an act, abstinence or promise made by the 
promisee or some other person at the desire of the promisor. 
The appellant does not admit that the promisee did anything 
at his request, and on his mere admission it cannot be held, so 
far as he is concerned, that there was,consideration for the note. 
I would, therefore, reverse the decree of the Subordinate Judge 
and remand the appeal for disposal on the merits. Costs will 
abide the result. 

Abdur Rahim J.—To a suit on a promissory note the de- 
fendant-appellant’s:answer was that he executed the note as a 
‘mere name lender’ for a friend of his to whomthe plaintiff, the 
payee mentioned in the note, advanced a certain sum of money 
and the defendant so executed the promissory note at the request 
made to him by his friend and the plaintiff. The Subordinate 
Judge held that this was no defence at all, and the learned pleader 
for the respondent has cited Subba Narayan Vathtyar v. Rama- 
sawmi Iyer* in support of the judgment of the: lower appellate 
Court. In that case, however, the only point decided was that 
in asuit instituted on a negotiable instrument by a payee 
named therein or the indorsee, it is not open to the defendant to 
plead that such payee or indorsee was a mere benamidar, and 
the learned judges based their ruling on Ss. 8 and 78 of the 
Negotiable Instruments Act, which, in their opinion, merely 
embody the law merchant governing Negotiable Instruments 
Act as enunciated in certain English decisions. But Sections 8 
and 78 have no application to the present question, nor have we 
been referred to any English authority in support of the respon- 
dent’s contention, On the otherihand S. 43 of the Act in so many 
words permits the defendant to resist the suit on the ground 
that the note was made without consideration. It is true that the 
sum mentioned in the nole was paid by the plaintift to a friend 
of the defendant’s, but as pointed out by the learned vakil for 
the defendant who is the appellant before us there is no 
admission in the written statement that the money was advanced 


1. (1906) LLR. 30 M. 88. 
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at the request of the defendant. That being so, it could not be 


_ Said that there was consideration for the promissory note 


so far as the defendant is concerned, and this is made clear by- 
the definition as given in S. 2 of the Indian Contract Act. Justice 
obviously requires that a plea like this, if made ouc, should 
prevail, and no rights of any transferees for consideration being 
involved, it does not seem to me that any principle of law: 
merchant relating to Negotiable Instruments requires that such 
a plea should be barred. It also appears to me that itis open 
to the defendant to show that he signed the- promissory note as 
a mere ‘‘name-lender” which, I take it, means that it was 
agreed that he was not to be sued upon it. 


But this point has not been raised before us by the learned 
vakil for the appellant, and it is, therefore, not necessary to 
express a decided opinion upon it. 


I agree in the order proposed by my learned brother. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kz, Chief ‘Justice, 
Mr. Justice Benson [and Mr. Justice Sankaran Nair.”] 
' Sri Venkatachellapathy Sabyya Vyavasaya Co. 


by its'President S. R. Venkatramier .. Petitioner + 
: in all C. R. Ps, 


v. (Platniif in all S.C. SS.) 

Kanakasabapathi Pillai (Dharmum) 
and others ' i ++ Respondents 
(Defendants) 


Procincial Small Cause Courts Act, Art. 18—Suit reiating toa trust—Siakt Jor 
recovery of subscription due from trust, . 

The plaintiff company sued, by its President,defendants 1 to 4 (the first defendant 
being described as a Zharmam and the rest as its trustees) for recovery of subscription 
due to the plaintiff company by the trust as a member tnereof and prayed for a decree 
to the plaintif company from the lst defendant—the Dhkarxmam—and alternatively, 
for a decree against defendants 2 to 4 in case the trust is found not liable. 

Held per Chief Justice and Sankaran Nair J, Benson J. dissentiente) that the 
suit is not one relating to a trust within the meaning of Art. 18 of the Provincial Small 
Cause Courts Act and is, consequently, cognizable by a Court of Small Causes, 

Petitions under S. 25 of Act IX of 1887, praying the High 
Court to revise the orders of the Subordinate Judge’s Court of 
Tuticorin, in S. C, Ss. Nos. 49: to 495, 1139 and 1140 of 1908. 


* [The case was first heard by the Chier Justice and Jenson J. and on a difference 
of opinion between the learved Judges was raid by Mr. Justice Sankaran Nair, 





- sitting as a Single Judge.-—Ep. ] : 


t C. R. P. 751. to 757 of 1908. 10th December 1909 
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This a snit by an Agricultural Association for: recovery of 


subscriptions due from the rst defendant, a member, which was. 


described as a Dharmam or Trust, the prayer being to recover it 
from the trust properties, and in the alternative to recover the 
amount from the other defendants who as trustees joined the 
plaintiff association. The Sub-Judge beld the suit to be not ofa 
Small Cause nature on the ground that it related to a trust. 

[The petition first came on for hearing before Sankaran 
Nair, J. and he referred it to a Division Bench; the case again 
came on for hearing before the Chief Justice and Benson J., 
where. the following arguments were advanced.— Ep. ] 

A. S. Balasubrahmania Atyar for petitioner. 

S. Srinivasa Atyar for respondents. 

A. S. Balasubrahmanta Atyar:—The mere fact that a decree 
is prayed for against the trust cannot make the suit one “relating 
to a trust” within the meaning of Cl. 18 of Act XXV of 1887. 
Sundaralingam Chetty v. Mariyappa Chetty? is very near the 

point. Otherwise on every occasion an original suit will have 
to be filed for recovery of subscription and there will be an ap- 
pealand second appeal. Subrahmania Aryar v. Doraiswami? 
gives the test to see whether a suit relates to a trust. 

S. Srintvasa Atyar:—The question depends upon the 
meaning of the words “relating to.” They mean “standing 
in some relation to ; having bearing or concern; pertaining 
to.” The words are very wide. They cannot be whittled down 
to something like “relating to the administration of the trust.” 
The words “relating to the trust” will comprise not only 
‘relating to the trust property” but also the “administration 
of the trust.” The corresponding words in the Presidency 
Small Cause Courts Act are “to enforce a trust.” Here 
the words are much wider. There is every reason why 
such suits should be tried as regular suits. The questions 
that may very often arise in “such: cases where the trust 
property is sought to be made liable are—(r) the competency 
of the trustee; (2) whether the transaction is such as 
will bind the trust. The possibility of regular suits for 
each subscription need not frighten us; for once these issues are 
tried and decided, every subsequent suit, even though it may 
i (1902) LLR. 26 M, 200. 2. (P LLR. 26 M. 868. 
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pearthe name of an original suit will be as summary as possible, 
the only issue then requiring trial being the factum of payment. 
Sundarlingam Chetty v. Martyappa Chetty* and PAR 
Iyer v. Doratsawmy Tewar? do not touch this case. 

The Court delivered the following 

JUDGMENTS :—The Chief Fustice (C. R. P. 751 of es 
This isa petition under S. 25 of the Provincia! Small Cause 
Courts Act, 1887, against the decision of the Subordinate Judge 
of Tuticorin on the preliminary objection that the suit being one 
“relating toa trust ” within the meaning of Art. 18 of the Se- 
coud Schedule to the Act, it was not triable on the Small Cause 
side of the Court. The Subordinate Judge allowed the prelimi- 
nary objection. 

The suit is by a limited liability company brought in the 
name of the “President ” of the company, for “subscriptions ” 
alleged to be due to the company under itsarticles of associa- 
tion and rules, from defendants Nos. 2 to 4 as members of the 
company. 

Defendants Nos. 2 to 4 are described in the plaint as the 
trustees of a ‘‘Dharmam” or charitable trust, the trust itself 
being the rst defendant. The claim is made against the 
defendants Nos. 2 to 4, as trustees, and alternatively in their 
private capacity. The plaintiff asks for payment of the amount 
claimed from the rst defendant, z.e., apparently out of the trust 
property,and alternatively by defendants Nos, 2 to 4 personally. 
The and defendant pleads that the trust funds are in the posses- 
sion of defendants Nos. 3 and 4 and that they are liable.. He 
denies his personal liability. The 3rd defendant pleads, zztep 
alta, that -he and defendants 2 and 4 are not the trustees of 
the “Dharmam ” and that the properties of the “Dharmam ” are 
managed by the entire body of the caste of which defendants 
Nos. 2 to 4 are members. The 4th defendant pleads, exter alia, 
that defendants Nos. 2 to 4 are not the sole trustees and that 
the trust property is managed by the whole caste, 

It seems to me that the suit isone relating to the liability of 
the defendants, either as trustees, or in their personal capacity, 
to pay to the company the “ subscriptions” alleged to be due 
from them as “ members,” and that itis not a “suit ‘Telating toa 
trust ” within the meaning of the words of the and Schedule of 





1. --(1902) LL.B. 26 M. 200. 2. (1902) LL.B. 26 M. 368, 
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the Act. In my opinion the fact, that in orderto decide the ques- 
tion raised in the suit it may be necessary to determine whether 
the trust property is liable, does not make the suit one “ relat- 
ing to a trust.” The defendants are not sued because they are 
trustees, but because, as the plaintiff alleges, they are liable under 
the articles of association of the company to pay the subscriptions 


Sri Venkatd. 

ohellapathy 

Vyavasaya ~ 
Co. 


v. 
Kanakasaba- 
pathi Pillai 
Dharmum. 


claimed. It may be that, as a result of a decision in this suit Chief Justice, 


questions may arise for determination as between the defendants 
Nos. 2 to 4and their cestud que trustent (if any) but this, in my 
opinion, does not make the suit one “relating to a trust” as 
between the plaintiff and defendants Nos. 2 to 4. 

The words “suit relating to trust” are, no doubt, wider than 
the words in the corresponding enactment in the Presidency 
Small Cause Courts Act, 1882, which are ‘suits to enforce a trust” 
but the introduction of the words “including a suit, etc., in 
Article 18 of the and Schedule to the Provincial Small Cause 
Courts Act, seems to me to indicate that the words “ suits 

` relating to a trust ” should be construed in a restricted sense, 

If the words “ suit relating to a trust” are susceptible of 
the general interpretation which the Subordinate Judge has 

_ placed upon them, the later words of the paragraph “including, 
etc.,” would seem to be unnecessary. 

I think the view I have indicated is borne out by the autho- 
rities (see Sundaralingam Chetty & another v. Martyappa Chetty 
& another). In Krishnyyyar v. Sundararaja Lyengar®, where 
it was held the suit was not cognisable by a Small Cause Court, 
the suit was by a trustee against his prodecessor in office for loss 
to the cestuz gue trust by the defendant’s negligence, ze., breach 
of trust. In M. V. Subramania Iver v. Pandi Doratswamy Tevar 
& others?, where it was held the suit was not cognisable, the 
plaintiff's cause of action, if any, was to enforce the perfor- 
mance of the trust in so far as the trust related to him. 

I think the Smal) Cause Court had jurisdiction, that the order 
of the Subordinate Judge on the preliminary objection should be 
set aside, and that the case should go back to the Subordinate 
Judge to be dealt with by him as a Small Cause suit. The costs 
in this Court are to abide the result. C.R.P’s. 752 to 757 follow. 


1. - (1902) 1. L. R. 26 M. 200, 2, (1897) I. t. R, 2! M. 245, 
3, (1902) 1. L. R. 96 M. 368. 
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Benson J. C. R. P's. 751 to 757 of 1908) —I find it difficult to 
‘hold that these suits are not “ suits relating to a trust” within 
the meaning of Art. 18 of the Provincial Small Cause Courts Act. 


The rst defendant is the trust itself. Defendants Nos. 


‘2 to 4 are sued as trustees, and it isthe trust property which the 
„plaint seeks to make primarily liable for the sums claimed, the 


claim against defendants Nos. 2 to 4 personally being only an 
alternative claim. I donot think that the cases cited by the 
petitioner’s.pleader support his contention that such suits as 
those now in question do not “relate to a trust” nor do I 
think that the words at theend of Art. 18 (“ including a suit, 
etc.”) can be read so as to restrict the generality of the 
preceding words “ suits relating to'a trust.” ` 


The present suits, on the face of the plaints, involve the 


question of the liability of the trust property, and this directly 


raises the question of the trustees’ right to deal with the trust - 
property in the way they have done, 

I therefore think that they relate to a trust and are not, 
triable by a Small Cause court. 3 

I would dismiss the petition with costs. 

The Chief Fustice:—As my learned brother differs, the 
point of law, which is stated in the judgment, will be referred to 
Mr. Justice Sankaran Narr under S. 98 of the Civil Procedure 
Code. 

Before Sankaran Nair J. 


N. Rajagopalachariar for A. S.: Balasubrmania Atyar, con- 
tended that the real test is whether the object of the suit is to 
enforce any provisions of the trust, z.e., the carrying out of the 
trust. 

S. Srinivasa Atyar referred to British Electrical Traction 
Coy. v. Inland Revenue Commissioners? as to'the meaning of the 
words “relating to.” 

Sankaran Nair J , on the 11th February 1910, delivered the, 
following ~ a 


. JUDGMENT :—I agree with the Chief Justice. The ordersof. ` ` 


the Sub-~Judge will be set aside and he will be directed to restore 
the suits to his file and dispose of them in accordance with law. 
It is open to him, if he thinks fit, toact under S. 23, Small Cause 
Courts Act. The parties will bear their own costs in this Court. 
The costs in the lower Court to be provided for in the final decree. 


1, (1902) 1K, B. 441. 
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“Present :—Sir Ralph S. Benson, viosting Chief Jueni 
and Mr. Justice Sankaran Nair. 


A. Subramania Iyer Ook Appellant* 
(4th Defendant) 
v. ; 
P. Nagarathna Naicker and others .. Respondents 
i (Plaintiffs & 
; Defendants 1 to 3.) 
Religious Endowments—Suit by worshippers against Temple trustees and their Subramania 


aliénees for declaration that alienation is invalid and Sor possession—Decree, form of. Iy er 


Nagarathna 


In a suit by the worshippers of a temple to have the alienation of trust property Naicker 
j 1 


by some of the defendants, trustees, to the other defendants declared invalid and for 
posesssion to the trastees, the propet decree to be made, if the Court be of opinion that 
_ the alienation is invalid, is to decree possession to those defendants who are trustees. 
And the trustees need not be referred to a separate suit for the purpose. 

As the trustees will hold possession not on their own behalf but only as trustees, no 
i injunction restraining them from alienating is necersary. 


Appeal from the decree of the City Civil Court, Madras, in 


O. S. No. 165 of 1906. 
Suit on behalf of the worshippers ofa public temple of 


the name of Sri Bala Vinayagar Kovil, to declare the alie- 
nation (sale) of the temple site by defendants 1 to 3 in favour of 
4th defendant, invalid and to direct delivery of possession to the 
trustees, víz., defendants 1to3. The City Judge declared the 
alienation invalid but decreed possession to plaintiffs on the 
groundthat the defendants were guilty of gross breach of trust 
and therefore unfit to retain possession of the site, 


K. Srintvasa Atyangor and S. E. Sankara Atyar for 4th 
defendant-appellant. 

Ethivaja Mudaliar for respondents-plaintiffs. 

K. Srinivasa Atyangar :—A decree cannot be given in 
favourof the plaintiffs who are mere worshippers, [Sankaran 
Nair J.—Why should not the decree direct possession to be 
delivered to the trustee-defendants?] On the findings of the 
Judge the proper course is for the plaintiff to sue for the removal 
of the trustees and appointment of fresh trustees who must 
sue for possession. 
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Ethiraja Mudaliar :—The prayer in the plaint was that 
possession should be delivered to the trustees. We are agree- 
able to that course. But an injunction should be given restrain- 
ing them from alienating. ee 

The Court delivered the following 

JUDGMENT :—The suit is filed by the plaintiffs under 
S. 30, Civil Procedure Code of 1882, for a declaration that the 
land in suit is the property of the temple of Bala Vinayagar and 
that the alienation of that land by the defendants Nos. 1, 2 and 


. 3, the trustees, to the 4th defendant, is invalid, and for possession 


to be delivered to the trustees on behalf of the temple. It was 


`. contended by the defendants that the temple and the land 


alleged to belong to it was the private property of the defendant 
Nos. 1, 2 and 3. The Judge has found, and his finding is uot 
impeached in appeal, that the temple in question is a public 
temple and the defendants Nos. 1 and 2 are the trustees thereof. 
The Judge has also held that the alienation in favour of the qth 
defendant is invalid. But being of opinion that defendants 
Nos. 1 and 2 have been guilty of mismanagement he has 
directed possession to be delivered to the plaintiffs. 


It is contended before us that the plaintiffs, who are only 
worshippers, are not entitled to possession, nor have they prayed 
to get possession. The Judges decree for possession therefore, it 
is said, must be set aside. 

We are of opinion that as defendants Nos. 2 and 3 are now 
trustees, the rst defendant having died since the institution of 
the suit, they are entitled to the possession of the property. But 
we see no reason to agree with the contention of the appellant 
that such possession cannot be awarded to them in this suit. 
It is admitted that, after the declaration that the aliena- 
tion in favour of the appellant is inva'id, he is not enti- 
tiled to retain possession of the property, and in a pro- 
petly framed suit the trustees would be entitled to recover 
possession on behalf of the idol or temple. This suit is really 
brought to enforce the claim of the temple against the 
person who holds .temple property without title, and we 
see no reason why the trustees should be referred to a -sepa- 
rate stit to obtain possession on its behalf when posession may 
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be given to them in this suit. We accordingly modify the decree 
of the Court below and decree thit possession be given to. the 
and aud 3rd defendants as trustees. As they will hold posession 
not on their own behalf but only as trustees, if is unnecessary 
to issue any injunction as prayed for. As the appellant has 
substantially failed he will pay the respondents’ costs. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
COUNCIL. 
[ON APPEAL FROM THE CHIEF Court OF LOWER BURMA. | 
Present :—Lord Macnaghten, Lord Collins, Lord Shaw and 
Sir Arthur Wilson. 


Maung Tha Huyin Appellant* " 
v. ; ' 
Maung Mya Su and others - Respondents. 


Mortgaye—Priority— Assignment by the mortyag gee—Assignee's mortgage of the 
mortyage property as 0° uner—Assignee’s murtyayor leaving title deeds with the assignee 
—ytitable mortgage by the assiy nes by deposit of title deeds—Assiz.ree’s mortgayor’s 
suit for foreclosure—Equituble martgagee not a party bo the sait—Hffect of the fore- 
closure decree vn the equitable mortyagee —Practice—Remand, 


A; an ass'ynee of a mortgage sub-mortgaged his interest by way of deposit 
of title deeds to Bin Oct. 1895 In Murch 1895, A purporting to be owner in fee 
~ executed a mortgage toc. In July 1302 © brough a fureclosure suit Which was 
decreed by cousent iu the same month, B was Duta party to the suit. But before C's 
foreclosure suit Z hal obtained a decree fur sale and purchased A’s interest. B now 
sued A, Cand æ’s original mortgagors to enforce his mortgage. Held, that B not 
having been made a party to C’s suit his rights were unaffected and that the suit 
should be decided on enquiring as to the priority between B and C. 

The circumstance tnat a prior mortgagee leaves the title deeds with the mortgagor 
would, if unexplained, justify the postponement of his security to the security of 
another, created by deposit of the deeda, 

-Their Lordships remanded a suit where they fouuud it impossible tu pruuounce a 
final judgment without serious risk of doing injustice to one or other of fthe two 
principal parties concerned in it. 

Appeal from a judgment and decree of the Chief Court 
of Lower Burma (April 23, 1907) reversing a judgment and 
decree of the Court of the District Judge of Amherst, (October 
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Maung. Tha On May 12, 1903, the appellant instituted the suit in the 
Ay Court of the District Judge of Amherst. The plaint alleged 
ee el that by an instrument of mortgage, dated July 26, 1890, four. 
owners, the first defendant Maung Tun Hla and Ko Auk Po, 
Ma Mut and Maung Auk Hta conveyed four plots of land 
(Nos. 1, 2,3 and 4) unto the firm of M. M. R. M. Chetty to 
secure Rs. 11,000 aud interest; that the said Ko Auk Po, Ma 
Mut and Maung Auk Hta were dead, and defendants Nos. 2 to 
8 were their legal representatives; that by an instrument of 
transfer, dated November 8, 1894, the said firm of Chetty 
assigned for valuable consideration to one Abdul Rahiman the 
whole of that firm’s right, title and interest in the loan and 
the aforesaid mortgage; that the appellant obtained a decree. 
in the Court of the District Judge of Amherst, dated December 
31, 1901, against the said Abdul Rahiman, ordering, iner alia, 
the attachment, and in default of payment of the decreed sum 
on July 10, 1902, sale ofthe said mortgage and of the right, 
title and interest of the mortgagee thereunder ; that the appel- 
lant, bidding by permission of the Court, purchased the said 
mortgage, and thereupon acquired all the rights of the original 
mortgagee thereunder (August 28, 1902); and that before the 
said attachment and sale a portion of the mortgaged property, 
being plots Nos:.3 ,and 4, had already been sold by Abdul 
Rahiman. The appellant prayed for an account of the moneys 
due to him, an order for payment of the same, and consequential 

relief. 

The defendants put in their written statements, but it is 
not necessary to refer to them here. On the death of the first 
defeudant, Maung Tun Hla, his legal representatives were 
brought on record. 

On July 23, 1903, Abdul Rahiman presented a petition to 
the Court praying that under Section 32 of the Civil Procedure 
Code, he (Abdul Rahiman), one Abdul Gaffoor and four others 
should be added as cefendants to the suit. The grounds of 
the petition were, zaer alta, that aiter the assignment of the 
mortgage deed to Abdul Rahiman by Chetty, the mortgage was 
satisfied by the mortgagors making over all the mortgaged 
property to the said Abdul Rahiman ; and that after such satis- 
faction Abdul Rahiman mortgaged plots Nos. 1 and 2 to one 
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Abdul Gaffoor, who filed a suit against Abdul Rahiman and 
obtained a decree for foreclosure, and was the owner of the 
said plot. On that petition a consent order was made, and 
Abdul Gaffoor was added as defendant under it. 


Abdul Gaffoor in his written statement alleged that the 
original mortgagors made over the whole of the mortgaged 
property absolutely in satisfaction of the debt to Abdul Rahi- 
man, who on March 14, 1895, joined with one Eman Saib in 
mortgaging that same and other property to him, Abdul 
Gaffoor; that on July 21, 1902, a foreclosure decree was made 
by the Court in his favour in default of paying the mortgage 
debt and interest and costs within six months of the said date; 
that such default was made, and that thereupon he became the 
absolute owner of the said plots with possession. He denied 
that Abdul Rahiman had any interest in the said plots at the 
date of the sale to the appellant by order of the Court (which 
- was August 28, 1902). On the death of Abdul Gaffoor his legal 
representatives were substituted for him on the record. 


Further factsand the material issues in the case are set 
out in their Lordships’ judgment. 


At the trial the appellant waived his claim to any lien on 
plots 2 and 3. On the and issue, whether the mortgage pro- 
petty was made over to Abdul Rahiman in satisfaction of 
the debt, the District Judge held that there was no evidence 
of any such absolute transfer; that Abdul Rahiman stepped 
into the shoes of the Chetty firm, the original mortgagees, 
and that he had acquired no better title than that of the original 
mortgagees. Having found the and issue in the negative he 
deemed it unnecessary to deal with issues 3 and 4. In the result 
the learned Judge held that the appellant had acquired the rights 
of the original mortgagees as contained in the mortgage deed, 
dated July 26, 1890, in respect of plots 1 and 2, and found that 
the appellant was entitled to Rs. 11,0c0, with interest from July 
26, 1890, the date of the execution of the original mortgage deed 
together with costs, and ke granted the usual mortgage decree. 


The representatives of Abdul Gaffoor thereupon appealed 
to the Chief Court, and Fox C.J.,and Hartnoll J., who heard the 
appeal reversed the decree of the Court of the District Judge and 


Maung Tha 
Huyin ` 
v. 
Maung Mya 
Su, 


Maung Tha 
Hu, in 
Yv 
Maung Mya 
Su. 


i56 THE MADRAS LAW JOURNAL REPORTS. [VOL XX. 


dismissed the suit against all the defendants. The Chief Judge 
gave the following reasons for his decision : 2 

“The appellants are the legal representatives of M. Abdul 
Gaffoor. They appealon the ground, among others, that the 
Judge should have decided the 2nd issue in their favour arid 
that he should have come toa finding on the 3rd-and 4th issues, 
and such findings should have been in their favour. 

“I am not prepared to hold that the Judge decided the 2nd 
issue wrongly, but his finding that the mortgaged property was 
not made over to Abdul Rahiman in satisfaction of the debt 
afforded no ground for not deciding the 3rd and 4th issues. 


“The mortgage deed of the 14th March 1895, by which Abdul 
Rahiman mortgaged the properties in suit to M. Abdul 
Gaffoor is filed in suit No. 118 of 1902, in which M. Abdul 
Gaffoor obtained his foreclosure decree. No doubt Abdul 
Rahiman purports by it to transfer the land as owner, but if he 
was only mortgagee, the deed operated to transfer his interest as 
mortgagee. The rule is expressed in S. 8 of the Transfer of 
Property Act, thus :— Unless a different intention is expressed 
or necessarily implied, a transfer of property passes forthwith to 
the transferee all the interest which the transferor is then cap- 
able of passing ia the property, and the legal incidents thereof.’ 


“It was argued in this Court that the mortgage toM. Abdul 
Gaffoor was collusive and fraudulent, but no such question: was 
raised in the District Court, nor was the fact that the mortgage 
deed had been executed, contested. l 

“In such a case it seems unnecessary to remand the case 
for a finding on the 3rd and 4th issues. 

“The deed was executed and registered long before the 
plaintiff bought whatever he did buy in execution of his decree 
against Abdul Rahiman, and consequently the latter, at the.time 
of the sale, had no interest in the property in suit either as owner 
or mortgagee. 

_ «The plaintiff then did not stand in the shoes of the original ` 
mortgagee, and he had no right to proceed against the property 
in suit or against the surviving original mortgagor and legal 
representatives of the other mortgagors, or against any one now 
interested in the properties.” 
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The judgment of Hartnoll, J. was as follows:— 


“Maung Tha Huyin bought at the Court sale on the 
a8th August, 1902, the right, title and interest of Abdul 
Rahiman’ in the properties, the subject of the present 
suit. This right, title and interest seem to have 
been the interest Abdul Rahiman secured by the assign- 
ment to him of the mortgage deed of the 26th July, 1900, 
subject to a further charge of Rs. 6,000 created on the property 
by himself on the 14th March, 1895, and with regard to which a 
decree dated the 21st July, 1902, was then existing. Maung 
Tha Huyin must be held, in my opinion, to have stood in Abdul 
Rahiman’s shoes in every respect. He did not satisfy the 
decree, and so, by the terms of it, he lost all interest that he 
obtained in the property by his purchase at the Court sale, on the 
2rst January, 1903. I am, therefore, of opinion that he cannot 
now sue in respect of it on the case that he now sets up. 

-  Atthe hearing of the appeal it was suggested that the 
deed of the 14th March, 1895, was a fraudulent one, and, further, 
that S. 78o0f the Transfer of Property Act should be con- 
sidered. ‘These matters were not part of Maung Tha Huyin’s 
case and are not mentioned in the pleadings, and, in my opinion, 
they cannot now be raised. Maung ha Huyin sued as the 
auction-puichaser of Abdul Rahiman’s right, title and interest, 
and on that alone. 

x “I, therefore, concur in the order proposed by the learned 
Chief Judge.” 

Against the decree of the Chief Court the appellant appeal- 
ed to His Majesty in Council. 
= -¥. W. McCarthy, fot’ the appellant:—The appellant’s full 
titles to the plots in question as equitable mortgagee, holder of 
foreclosure decree, conveyance by the Court, and purchaser at 
public auction, are put inissue by the appellant in paragraph 5 of 
his plaint by reference to the record in his foreclosure suit 
(No. 77 of 1901) and his case is not confined merely to his posi« 
tion as decree-holder as held by the appellate Court. And 
even if the said plaint limits the appellant’s title to that of 
decree-hoder only, such title was complete as against the origi- 
nal mortgagors, and neither Abdul Rahiman nor Abdul Gaffoor 
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had any better title. The appellant’s title ought, under the 
proved or admitted facis of the case, to have obtained priority 
over that of Abdul Gaffoor on the ground that Abdul Gafoor 
having failed to get in the title deeds to the said property or 
subsequently having parted ‘with them, enabled the mortgagor to 
obtain advances from the appellant, and Abdul Gaffoor was 
thereby guilty of gross neglect within S. 78 of the Transfer 
of Property Act, 1882; that the appellant, by the purchase of the 
said properties at public auction held by order of the Court, and 
by having a conveyance of the same to him by the Court, ac- 
quired an indefeasible title to the said properties, independent of 
his titles as equitable mortgagee and decree-holder ; and that 
Abdul Gaffoor, as usufructuary mortgagee, had voright inlawtoa 
foreclosure decree and only obtained such decree by collusion 
with Abdul Rahiman, the transferor, who abstained from making 
the appellant a party to the proceedings and concealed from the 
Court the fact that a year previously the Court had made a simi- 
lar decree in favour of the appellant over the same property and 
collusively and fraudulently consented te Abdul Gaffoor obtain- 
ing a decree to which in law or in fact he was not entitled. 
Abdul Rahiman, being only amortgagee himself, with the equity 
of redemption outstanding in the original mortgagors, could not 
grant a mortgage over the same premises to another person; 
therefore the deed of mortgage of the two plots in question to 
Abdul Gaffoor was null and void, and ‘he learned Chief Justice 
of the appellate Court was wrong in holding that the operation 
of S. 8 of the Transfer of Property Act, of 1882, converted 
an abortive mortgage ofthe fee or an usufructuary mortgage 
into a transfer of a wholly different interest. The interest of 
all parties over the plots in question are merged in the judg- 
ment in favour of the appellant for foreclosure and sale of the 
same in suit No. 77 of tgor, and Abdul Gaffoor’s only remedy is 
against Abdul Rahiman on the personal convenant in the mort- 
gage of March 14, 1895, or to move to set the said judgment 
aside, which he has-not done, while Abdul Rahiman’s suit to that 
end was dismissed. Whatever the force and effect of the alleged 
mortgage by Abdul Rahiman to Abdul Gaffoor, the foreclosure 
decree in Abdul Gaffoor’s favour, of July 21,1902, was a nullity in 
as much asit purported to be the foreclosure of 4 mortgage 
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which Abdul Rahiman (as both Courts agree) had no power to 
grant, and not a foreclosure of the original mortgage which the 
Chief Court held (erroneously, it is submitted) was transferred to 
Abdul Gaffoor ; and the mortgagors of the first mortgage in 
whom the equity of redemption was outstanding were not before 
the Court, nor was the said original mortgage considered by the 
Court in making its decree. 

= The respondents did not appear. 

The Judgment of their Lord” sips was delivered by 

Lord Macnaghten :—This is an appeal in a mortgage suit. It 
was heard ex parte. 

It is the appeal of the plaintiff from a judgment and decree of. 
the Chief Court of Lower Burma, on its Appellate Side, reversing 
a judgment and decree of the Judge of the District Court of 
Amherst, which wasin the plaintiffs favor, and dismissing his 
suit with costs. . 

Owing to the confused state of the record and the- manner 
in which the case was presented to the Courts below, their Lord- 
ships have felt more than the ordinary difficulty which attends 
an ex parte hearing in dealing with the materials placed before 
them. They find it impossible to pronounce a final judgment 
without serious risk of doing injustice to one or other of the two 
parties principally concerned. 

Some of the facts are beyond dispute. 

On the 2gth July, 1890, four persons, who are all dead and 
are now represented by the first eight respondents, mortgaged 
four plots of ground, Nos. I, IJ, HI, IV, in or near Moulmein, to 
the firm ofM. M. R. M Chetty for the purpose of securing 
Rs. 11,000 and interest. The mortgage is Exhibit D. 

On the 8th of November, 1894, the Chetti firm assigned the 
mortgage debt and transferred the security for it to one Abdul 
Rahiman. The transfer is Exhibit 4. : 

In October, 1895, Abdul Rahiman deposited the title deeds 
of the mortgaged property (Exhibits 4 and B) with the plaintiff 
by way of equitable mortgage. l 

In rgor the plaintiff brought a suit (No. 77 of T901) against 
Abdul Rahiman, Abdul Rahiman’s father Emam Sahib, and others, 

*z 


Maung Th: 
Huyin 
v. 
Maung My 
Su, 


fauug Tha 
oyin 


Taung Mya 
i Sa. 


169 THE MADRAS, LAW JOURNAL REPORTS. [VOL. XX. 


to enforce certain mortgage securities, including that created by 
the deposit of Exhibits A and B. 

_ On the 3rst of December, 1901, the District Court of Amherst 
found that the deposited title deeds were held by the plaintiff by 
way of equitable security and a decree for sale was pronounced in 
default of payment. Payment was to be made before the roth 
of July, 1902. 

In pursuance of this decree, the right, title and interest of 
Abdul Rahiman in the property comprised in the deposited 
deeds, Exhibits 4 and B, were put up for sale on the 28th of 
August, 1902. The plaintiff who had the leave of the Court to 


_ bid, was declared the purchaser for Rs, 5,000, A certificate to 


that effect, under the hand of the District Judge and the seal of 
the Court, was endorsed on Exhibit A: 

So far there seems to be no room for dispute, and if it had 
not been for a claim put forward on behalf of one Abdul 
Gaffoor, whose brother was married to Abdul Rahiman’s sister, 
the decree of the District Courtwould seem to have been substan- 
tially right under the circumstances. 

Abdul Gaffoor’s claim was brought on the record in the fol- 
lowing manner. Onthe present suit being instituted, Abdul 
Rahiman presented a petition, asking that he and Abdul Gaffoor 
might be made parties. His story was that, after the assign- 
ment to him of the mortgage debt, the mortgage was satisfied by 
the mortgagors making over to him all the mortgaged property, 
and that he mortgaged the property No. II to Abdul Gaffoor, 


-who filed a suit against him, obtained a decree for foreclosure, 


and thus became the owner of the property. 

By consent, Abdul Gaffoor was added as a defendant. He put 
in a written statement, in which he alleged that Emam Sait and 
Abdul Rahiman, as owner, mortgaged to him, amongst other 
property, plots I and II by a registered deed dated the r4th of 
March, 1895 ; that he brought a suit for foreclosure (No. 118 of 
1902); that a decree was passed in his favor for payment or fore- 
closure; that default was made in payment; and that he became 
the absolute owner of the mortgaged property. 

No amendment was made ia the statement or in the prayer 
of this plaint im consequence of eae Galoor pemg added asja 
defendant. i 3 
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The following issues, with others which are not now co T 
material, were framed by the Judge :— ie 

1. Was Exhibit B executed by the parties named as Maung M 
mortgagors ? 

2. Was the mortgaged property made over to Abdul Rah- 
man in satisfaction of the debt ? 

3. Did Abdul Rahiman mortgage properties I and H to 
Abdul Gaffoor ? 

4. Did this property, by virtue of the decree in No. 118 of 
1902, become the absolute property of the defendant Abdul 
‘Gaffoor ? 

5. What rights, if any, did the plaintiff acquire by his pur- 
_ chase of the bonds, Exhibits 4 and B? i 

6. To what relief is the plaintif entitled ? 

On the 3rd of October, rg05, the District Judge delivered 
judgment. He found that Exhibit Z was duly executed, and 
that the mortgaged property was not made over to Abdul Rahi- 
man in satisfaction of the mortgage debt. 

Abdul Gaffoor, though represented by counsel at the hear- 
ing, did not offer himself asa witness. nor was there any evi- 
dence on his behalf beyond the production of the registered deed 
of the r4th March,1895, and the decree in the Suit No. 118 of 1902, 
dated the 21st of July, 1902. He seems to have rested his case 
on Abdul Rahiman’s story, which was disbelieved, and not to 
have claimed the rights of a mortgagee in any event. As he did 
not go into the witness box, there was no explanation of the fact 
that, notwithstanding the alleged mortgage to him, the title 
deeds, Exhibits A and B, were left with Abdul Rahiman, a cir- 
cumstance which, unexplained, would justify the postponement 
of his security, if any, to the security of the plaintiff created by 
the deposit of those deeds. 

It is to be observed that the Suit No. 118 of 1902 was insti- 
tuted early in the month of July, 1902. ‘The decree was made by 
consent on- the arst of that month. Now, the roth-July, 1902; 
was'the daté fixed for payment inthe plaintifPs Suit No. 77 of 
igor. It is difficult to imagine that’ Abdul Gafoor was in igno- 
rance of” what’, „lad been” ‘done in that: štit. There ‘seems to 
be ground for. supposing that the Suit No.” 118 of 1902 was‘ in- 
stituted for the. pubes of cee ne tle decree i inthe, Suit No. 77 
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of Igor in so far far as it related to Exhibits A and B. How- 
ever that may be, it is material to bear in mind that the plain- 
tiff was not made a party to No. 118 of 1902, nor was the decree 
served on him, and therefore his rights, whatever they may have 
been, remained unaffected by the decree in that suit. 

In August, 1902, Abdul Rahiman, who according to his own 
account, had at the time no interest in the mortgaged property, 
brought a suit, No. 159 of 1902, against the plaintiff, to have it 
declared that the mortgage of the 26th July, 1890, Exhibit B, and 
the assignment of the 8th November, 1894, Exhibit A, did not 
form any portion of the mortgaged property affected by the 
decree in No. 77 of 1901. On the 28th of August, 1902, suit 
No, 159 of 1902 was dismissed with costs. l 

The learned Judge of first instance, dealing with the pre- 
sent case, was of opinion that, as issue No. 2 had been decided 
in the negative, there was no need to go into issues Nos, 3 and 4, 
and, after observing that the plaintif had waived his claim to 
any lien on properties III and IV, decided that the plaintiff had 
acquired the rights of the original mortgagee as contained in 
Exhibit B, in respect of properties I and II; and he came’to the 
conclusion that the plaintiff was entitled to a mortgage decree 
on properties I and II to the extent of Rs. 11,000 with interest. 
As it was not asserted by any of the defendants that any por- 


. tion of the principal and interest due on the mortgage, Exhibit 


B, had beeu paid, the learned Judge did not think it necessary 
to direct an account of what was due on the mortgage, though 
it was asked for by the plaint.’ 

From this decree the representatives of Abdul Gaffoor, who 
was then dead, alone appealed.. Judgment on the appeal was 
given on the 23rd of April, 1907. The Chief Judge did not dis- 
sent from the judgment of the Court below on issue No. 2. But 
he held that the deed of the 14th of March, 1895—which on the 
face of it appears to be a mortgage by an owner in fee, and wasat 


most a sub-mortgage as Abdul Rahman was not the owner of the.. - 


property,. but transferee of the mortgage Exhibit B—was assigned . 
to him by, Exhibit A. “ The deed,”.. hè observes—that is, the 


deed of the igth “March t895—"‘was exectited arid registered long 


befote the: plaintiff botight whatever he did büy in execution of 
his decree against Abdul Rahiman, and- consequently the latter, 
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at the time of the sale, had no interest in the property in suit 
. either as owner or mortgagee.” 


That view seems to their Lordships to be quite untenable. 
Indeed it does not appear to have been suggested by anybody at 
the hearing before the Chief Court. 


The view of Hartnoll J., who was the other Juige in the 
Chief Court, was not the same as that of the Chief Judge, but it 
seems to be equally untenable. He thought the plaintiff must 
be “ beld to have stood in Abdul Rahiman’s shoes in every res- 
pect.” “ He did not,” the learned Judge adds,“ satisfy the de- 
cree ” that is the decree of the arst of July, 1902" and so by the 
terms of it he lost all interest that he obtained in the property 
by his purchase at the Court sale on the 21st January, 1903.” The 
sale was on the 28th of August, 1902. The error in date is im- 
material. But it is difficult to see how the plaintiff could be bar- 
ted or affected by a decree in a suit to which he was not a party. 

Their Lordships are, therefore, of opinion that the judgment 
of the Chief Court should be reversed with costs to be paid by the 
appellantsin that Court, the representatives of Abdul Gaffoor, the 
decree of the District Judge discharged, and the suit remanded 
to the District Judge for findings on issues 3 and 4, with an 
enquiry as to priority between the plaintiff and Abdul Gaffoor 
and for retrial. The District Judge will deal with the costs 
not dealt with by this judgment. 

Their Lordships will humbly advise His Majesty accordingly. 

The last three respondents, the representatives of Abdul 
Gaffoor, who alone appealed to the Chief Court, will pay the 
costs of the appeal. 

` Appeal allowed and the suit remanded. `, 
Messrs. Bramall and Whitte:—Solicitors for appellant. 


The respondents did not appear. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT ALLAHABAD. | 


Present :—Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. 
Sardar Ganpat Rao, Moharkar .. Appellant” 
v. 
Sardar Anand Rao, Baji Sahib, Moharkar .. Respondent. 
Pensions Act, XXIII of 1871, S. 6.—Certitficate under that section—Collector’s 


order referring the parties to Civil Court—Certijicate produced in the Court of Appeal 
—Sanad—Construction— Grant of the zoil of a village. 


Where in a partition suit the Subordinate Judge decreed partition of certain villa- 
ges, holding that an order of the Collector, referring the parties to Civil Court to deter- 
mine whether the said villages were pattible, was equivalent to a certificate under $, 6 
of the Pensions Act, XXIII of 3871, and the High Court on appeal allowed the plain- 
tiff to procure and file a certificate under the said section of the said Act and confirmed 
the decree of the lower Court, their Lordships saw no reason to differ from the conclu- 
sion of the High Court. 


Where the Subordinate Judge decreed partition of a village, holding that, though it 
came within 8. 6 of the Pensions Act, XXIII of 1871, the want of a certificate 
was sufficiently met by an order of the Cullector referring the parties to Civil Court to 
determine whether the said village was partible, and the High Court on appeal confirm- 
ed that decree, holding that the sanad, by which the British Government confirmed the 
land, was not a grant of land revenue but of the soil of the village itself, their Lord- 
ships saw no reason to differ from the two Judges of the High Court on a question of 
construction, particularly as it seemed to them that the Subordinate Judge was fully 
justified in treating the said order of the Collector as dispensing with the said certifi- 
cate, [Ganpat Rao v. Anand Rao? confirmed.) 

Appeal from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces, Allahabad, (July 10, 
1905), modifying a judgment and decree of the Court of the Sub- 


ordinate Judge of Jhansi (June 30, 1902). < 


On May 2, 1866, the British Government granted to one 
Jagdeo Rao, who was the Commander-in-Chief of the Army of 
the Maharaja Scindhia, of Gwalior, at the time of the Indian 
Mutiny, a Sanad, which conferred upon him, as a reward, in 
perpetuity, the villages of Satwansa, Rames-ara and Raipur 
(hereinafter referred to as ‘the three villages’), subject to the 
conditions of loyalty, and the payment of an annual revenue of 
Rs. 854, and also the Government revenue of- the village of 
Mahur situated in’ the: District of Poona, in the Bombay 
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Presidency. The three villages were situated in the District of 
Jhansi in the North-Western Provinces. 

By another Sanad, dated December 1, 1836, the British 
Government declared that the village of Warur Buzurg “shall 
be continued by the British Government to the said Jagdeo Rao 
bem Sultan Rao, and his heirs, lineal or adopted, exclusive of all 
lands, allowances, and rights belonging to others, for so long as 
he, the said Jagdeo Rao dz Sultan Rao, his heirs, shall continue 
loyal to the British Government, and shall pay to it the sum of 
Government Rupees 800. On failure of either of these conditions, 
vizą, loyalty, and due payment of quit rent, the village will be 
liable to be resumed by the British Government.” ‘The Sanad 
guaranteed the holder against any further payment on account of 
Imperial revenue beyond the sum therein mentioned, but it 
declared that the village and its holder would be liable for any 
local taxation’ which might be imposed in the district generally. 
The village of Warur Buzurg was situated in the District of 
Ahmednagar in the Bombay Presidency. 

Jagdeo Rao died on January 6, 1872, leaving him surviving 
three soys, Sultanji Rao, Tantya Saheb, and Ananda Rao, the 
respondente Tantya Saheb had, prior to Jagdeo Rao’s death, 
been adopted into another family. Mutation of names was 
effected in regard to the property in the Presidency of Bombay 
in the name of Sultanji Rao, the eldest son, while in regard to 
the three villages the names of both Sultanji Rao and Anand Rao 
were entered in place of their father. On the death of Sultanji 
Rao, which event occurred on April 17, 1892, he left him survi- 
ving two sons, Ganpat Rao, the appellant, and Krishen Rao, 
but in the Registers both in Bombay and in the North-Western 
Provinces the name of Ganpat Rao alone was substituted for 
that of Sultanji Rao. In April, 1899, Anand Rao applied to the 
Revenue Court for a perfect partition of the three villages. On 
October 26, 1899, the Collector of Jhansi ordered that the ques- 
tion as to whether the property was capable of partition should 
be decided by the Civil Court. On appeal the Board of Revenue 
confirmed that order. 

Anand Rao, therefore, on March 18, 1901, brought the pre- 
sent suit against Ganpat Rao .in the Court of the Subordinate 
Judge of Jhansi. The'plaint recited the above facts, and prayed 


Ganpat Rao 


v. 
Anand Rao 


Ganpat: ‘Rao 
Anand Rao. 
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for a declaration that the plaintiff (respondent) was entitled to 
a half share in the properties therein specified ; and for delivery 
of possession of the said share in pursuance of the said declaration. 

For the purposes of this report it is necessary to refer only 
to one plea raised by the appellant in his written statement of 
defence, vtz., that as the plaintiff had not, before the institution 
of the suit, produced a certificate under S. 6 of the Pensions Act 
(XXIII of 1871) the suit could not be proceeded with. 


The Subordinate Judge, in his judgment, classified the 


‘properties in suit as follows:—(a) Mahur. (b) Houses and land 


situate in Mahur. (c) Warur Buzurg. (d) Houses in- Warur 
Buzurg, (e) The three villages in the Jhansi District. 


He held that the whole of the suit except so far as it related 
to the lands in Mahur (4) was governed by S. 4 of the Pen- 
sions Act, and that as the certificate prescribed by S. 6 of 
that Act was not produced by the plaintiff, the suit so far asit 
related to (a), (c) and (d) could not be entertained. He thought, 
however, that having regard to the orders of the Revenue Courts, 
he was not debarred by S.4of the Pensions Act from enter- 
taining the suit so far as it related to (¢) ; and he found that the 
plaintiff was entitled to have the three villages partitioned. As 
to certain patelji land and 400 acresin Mahurhe held that the 
property in the soil itself, not the mereright to a revenue there- 
from, was the subject-matter of the claim, and, therefore, they 
were not governed by S. 4of the Pensions Act. On June 30, 
1902, the Subordinate Judge ‘made a decree giving effect to his 
findings. 

The appellant appealed to the High Court at Allahabad, 
and the respondent filed cross-objections. The High Court 
adjourned the hearing of the appeal to enable the respondent to 
obtain a certificate under the Pensions Act in regard to the 
three villages. The respondent obtained and filed the necessary 
certificate, and the High Court dismissed the appeal so far as it 
related to the three villages. As regards the village Mahur, the 
respondent was allowed to abandon his suit, with liberty, if so 
advised, to bring a fresh suit in regard to it. As regards Warur 
Buzurg, the High Court held that the Sanad, dated December, 
1866, was a grant of the soil of the village itself, and not of land 
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revenue, and that, consequently, the Pensions Act-did not apply. 
- The respondent’s claim in respect of the houses situate’ in the 
-village Warur Buzurg was also allowed and in other respects the 
decision of the lower Court was confirmed. A decree modify- 
ing the decree of the lower Court was drawn up on July 10, 
1905. For areport of the case see Ganpat Raov. Anand 
Rao. a, 

Defendant appealed to His Majesty in Council against th 
decree of the High Court. 

De. Gruyther, K. C., and P. C. Dutt, for appellant, con- 
tended that as regards the village Mahur, the grant was 
that: of land revenue, and as there was no certificate under 
S. 6 of the Pensions Act (XXIII of 1871), the High Court 
ought not to have allowed the plaintiff to withdraw the suit 
in respect of that village, but it ought to have dismissed the 
same with costs. The village Warur Buzurg was held on the 
same terms as the village Mahur, and the High Court is not 
tight-in interpreting that the Saad of December 1, 1866, was a 
grant of the soil itself. It was merely a grant of land revenue, 
and the suit in respect of that village also should be dismissed. 
"Those two villages in the Bombay Presidency were inam villages 
and could not be partitioned. Reference was made to Inam Land 
and whether such land was partible, to sections from the records 
of the Bombay Government, No. CXX XII, new series; Narrative 
of the Bombay Inam Commission and Supplementary Settlements, 
by Colonel Alfred Thomas Etheridge, (1873) p. 4;.a Hand-Book 

_ for Revenue Officers in the Presidency of Bombay, by Alexander 
Kyd Nairne, (1872), pp. 341 and 343 ; Bombay Regulation XXIX 
of 1827; Adrishappa Bin Gagdiappa v. Grushidappa Bin Gagdt- 

Í appa? ; and to Ramchandra Mantri v. Venktarao and another? 
wherein the case of Raoji Narayan Mandiik v. Dadaji Bapuji 
Desae* relied on by the High Court is discussed. 

, “As regards the three villages in the N. W.- P. the 

“necessary certificate was produced in appeal before the High 

“Court. But the first Court ‘could not take cognisance of 
the claim in respect of those villages without receiving a 





1. (1905) LL.B. 28 A. 104. - 2 (1889) L. R. 7 I. A. 162, 
3. (1882) I L.R. 6 B. 598, at pp, 600, 602, 603and 606. 
4. (1875) 1.L.R. 1 B, ‘623, 
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certificate from the Collector, whose order of October 26, 1899, 
referring the parties to Civil Court, is not a certificate within . 
the meaning of the Pensions Act, S. 6—Nawad Muhammad 
Agmat Ali Khan v. Musammat Lali Begum*. Certain lands, 


-which paid no revenue but were service inam lands, were impat- 


tible and subject to the Pension Act, the certificate under which 
must be produced at the time of the institution of the suit. There 
was no such certificate, and the claim in respect of that part of 
the suit must also be dismissed. 


G. E. A. Ross, for respondent, contended that as re- 
gards the three villages in N. W. P. there was a concurrent 
finding that the same were partible, and the High Court was 
right in allowing the adjournment of the appeal to enable the 
respondent to file the necessary certificate. It was merely a 
technical objection. The withdrawal of the suit in respect of 
the village Mahur was within the discretionary power of. the 
High Court and should not be interfered with. Again, there is no 
appeal when an order of withdrawal is made under S. 373 of 
the Civil Procedure Code (Act XIV of 1882). The Sanad of De- 


-cember, 1, 1866, relating to Warur Buzurg, is,as held by the 


High Court, a grant of thevillage itself. The decree of the High 
Court should be affirmed. 


De Gruyther, K. C., in reply, made further reference as 
to inam land and whether the same is partible, to Shekh Sultan 
Sant v. Shekh Ajmoodin?, and to Land Systems of British India, - 
by B. A. Baden-Powell, (1892), Vol. III, p. 140. 


The Judgment of their Lordships was delivered by 
Lord Collins :—The question in this case is as to the respective 
rights of certain members of the family of one Jagdeo Rao, who 
was Commander-in-Chief of the Maharajah of Scindia, Gwalior, 
at the time of the Indian Mutiny, in respect of certain villages 
and lands, situate part in Bombay and part in the N.W. Provin- 
ces, an interest in which was conferred upon him by the British 
Government in perpetuity as a reward for his services subject to 
the conditions of loyalty and the payment of an annual sum, 
The appellant, Sardar Ganpat Rao, is the eldest son of Sultan- 
ji Rao, deceased, who was the eldest son of Jagdeo Rao. The 

Sa a a ee OE 
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respondent, Anand Rao, isthe third surviving son of Jagdeo 
‘Rao. This litigation began througha claim put forward by 
Anand Rao for a partition of all the family property. Ultimately, 
the present suit, which was brought by*Anand Rao, as plaintiff, 
against his nepew, Sardar Ganpat Rao, for partition, came before 
the Subordinate Judge of Jhansi. Numerous issues were stated 
and disposed of by the learned Judge, but that which was most 
discussed in respect of each portion of property embraced in the 
claim was that which raised the question whether the want of 
a certificate under S. 6 of the Pensions Act XXIII of 1871 was a 
bar to the action in respect of each of the portions of land in 
which rights were claimed. The learned Judge made a list 
of each of the parcels and dealt with each separately. He held 
that the want of a certificate was a bar as to all buta few of 
the parcels, vzz., (a) three Jhansi villages, as to which he held 
that a certain order made by the Collector of Jhansi, of 26th Octo- 
ber, 1899, was equivalent to a certificate under S. 6, and (b) 
certain portions of land in the village of Mahur, as to which he 
held that the property in the suit itself, not the mere right toa 
revenue therefrom, was the subject-matter of the claim, and 
therefore did not fall within S. 6 of the Act; but as to all the 
rest of the parcels, including the village of Warur Buzurg and 
the lands therein, he held that S. 6 applied, and dismissed the 
claim. : 


The defendant thereupon appealed to the High Court and 

the plaintiff filed an objection under S. 561 of the Code of Civil 
Procedure, claiming in effect that he was entitled to have his 
whole claim decreed. But by the time the appeal came to 
be heard the field of controversy was considerably narrowed. The 
Court, at the outset of their judgment say:—“ Only two matters 
have been pressed before us in appeal by the learned counsel for 
the appellant. They are in respect of three villages,in the Jhansi 
District and a portion of the 440 acres of land in the Poona Dis- 
trict, in respect of which the claim for partition was allowed.” 
They then go on:—“ As regards the three villages in the Jhansi 
District, the objection which was raised in the gronnds of appeal 
is that the property was subject to the provisions of the Pensions 
Act, No. XXIII of 1871, and that no certificate was obtained under 
S. 6 of that Act before the institution of this suit, and so the 
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Court had no jurisdiction to try the case. That defect, if any, has 
beeu cured. ‘This Court allowed the hearing of the appeal to be- 
adjourned in order to enable the respondent to-procure a cer- 
tificate and so avoid the necessity of disposing of the technical - 
qnestion raised in regard toit. The result is that the appeal_ 
in respect of the three Jhansi villages fails.” 

They then deal with that part of the 440 acres in TEA of ; 
which the partition was allowed, and agree with the Subordi-. 
nate Judge's decision, which is one of fact, thereon. Tae ra 
on this point also, the appeal tailed. ; 

They then deal with the respondent's objections. First, that’ 
the village of Mahur should not have been excluded from the 
decree in favor of the plaintiff, as it was not covered by S: 6 of 
the Pensions Act, On this point they allow the plaintif to 
abandon his suit as regards that village with liberty, if so advised,- 
to institute a fresh suit in regard to it. The only exception as: 
to this was that the terms as.to costs were too easy upon the 
plaintif. But ths matter was clearly inthe discretion of the’ 
Court in view of the circumstantes to which they refer. 


The next relates to village of Warur Buzurg as to which 
the learned Subordinate Judge had held, though it came within 
S. 6 of the Pensions Act, that the want of a certificate was suffi- 
ciently met by the order above referred to. The High Court, 
without expressing any opinion On that point, held that the Sanad 
by which the British Government, on Ist December 1866, con- 
firmed the land to Jagdeo Row was not a grant of land revenue 
but of the soil of the village itself, and consequently that the’ 
Pensions Act did not apply. 


Their Lordships are nat disposed to differ from the two 
Judges of the High Court on a question of construction, particu-- 
larly as it seems to them that the learned Subordinate Judge, for 
the reasons he gave, was fully justified in treating the order as 
dispensing with the certificate. The learned Judges goon to 
point out that counsel for tle respondent had abandoned his 
point as to the property in Mahur contained in the five deeds 
of sales. They also treated the houses in Mahur. and the Poona 
District as:covered by the reasons given in regard to the re- 
mainder of the 440 aeres included in. the decree and pattitioned. 
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Their Lordships see no reason to differ from:these conclusions, Peary Mob 
The result is that, in their Lordships’ opinion, the appeal fails and Mukerji 
should be dismissed with costs, and they will humbly advise His Narendn 

: . Nath Mvuke 
Majesty accordingly. 
Solicitors: T. L. Wilson & Co. for appellant. 
Solicitors: Pyke Parrott for respondent. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT CALCUTTA ] 


Present :—Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. 
Raja Peary Mohun EEPE : .. Appellant * 

~~ ` v. 

Narendra Nath Mukerji and others . . Respondents. 

_ Religious Endcwment— Egecutors— Suit by, to recover from the trust estale money 
spent by the testator as trustee—A mendment of plaint—Its effect on the character of the 
suit—New defendart—Limitation—Shebait— His right of re-imbursement— Expenditure 
—Preservation of the trust estate—Government recenue—Cost of defending his position 
as shebait —Performance of the obligations imposed by the instrument creating the trust— 
Trustee's right of indemnity— Liability of the trust esta‘e for such indemnity —Shebait’s 
expenditure in excess of actual income, when justified. 

On January 25, 1895, the respondents as executors of a Shebait of a debutter 
estate, who died on January 29, 1894, brought the suit to recover a sum of money i 
alleged to be due to the deceased in his capacity as Shebuit either from the debutter 
estate or from the principal defendunt, the appellant, personally. The instrument by 
which-the endowment was made was-a will, which provided for the order of succession 
to the office of Shebait among the testator’s own descendants and all the surviving des-. 
cendants of the testator were made defendants, of Whom the appellant, who had been 
appointed Receiver of the debutter estate was sued both in his capacity of Receiver 
aud in his‘personal capacity. Under an order of the High Court remanding the suit, 
the prayer of the plaint was amended six yearg after the date of the death of the 
Shebait 80 as to raise directly the question as to the right to the office of Shebait, and 
the representation of thedebutter estate. The Courts in India held that the appel- 
lant must be considered to be the Shebait, and, as such, the proper peis.n to repre- 
sent the debutter estate. It was contended that the suit against the debutter estate 
was barred by limitation. 

Held, that the amendment directed by the High Court did not alter the character 
of the suit and no new defeudant was brought on the record : that the period of limi- 
tation was the period of six years from the date of the Shkedait’s death ; and that the 
suit, therefore, was instituted in time. 

Held, also, that the estate of a deceased Shebait was entitled to be re-imbursed (1) n 
all sums-properly expended by him in the preservation of the trust estate as, for instance, 
all moneys paid in respect of Government revenue and the like; (2) all moneys properly 
expended by him in defending his position as Shebait, which was challenged unsuccess- 
fully Walters v. Woodbridget—and (3) all moneys properly expended in performing 
the- obligations iinposed upon him by the instrument creating the trust or endowment. 








: * 1909, November 11, and December 16: 
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ray Mohun Held, furvher, that the right of indemaity was incident to the position of a trustee 
Mukerji and that (he liability in respect of that indemnity was the first charge on the trust 
v. 
Narendra estate. 


ath Mukerji. : : 
, i Where the trustee received an income less than the calculated income owing to the 


wrongful acts of the respondenls, but spent more tLan the andual amount received in 
maintaining the reiigious observances prescribed by the Fouwer of the trustin the rea- 
sonable expectation that at the cessation of the wrongful acts of the respondents the 
income would be sufficient to defray the expenditure incurred in the meantime. 


Held, that under the circumstances the Shedait was justified in spending more 
than he actually received from the trust estate, and that his executors were entitled to 
be reimbursed from the trust eslate. 

Appeal from a judgment and decree of the High Court at 
Calcutta (February 24, 1905) affirming a judgment-decree of the 
Subordinate Judge of Hooghly (June 30, 1903). 


The substantial question for determination in the appeal 
was whether the respondents were entitledto the money decreed 
to them by the lower Courts. f 


On September 11, 1840, one Jaga Mohan Mukerji, who died 
subsequently in the same year, made a will. The following are 
the terms of his will, whereby he dedicated certain properties to 
the Sheba of two Thakwrs, for the annual celebration of Durga Puja 
and other pious acts, and laid down the order of succession of the 
Shebacts from among his own descendants :— 


“ And in regard to the Collectorate taluks, Putni taluks, rent 
free lands, &c., which I have specified in paragraph 5 of the 
schedule given below the body of this will and set apart for the 
expenses of the S#ebas of Sridhur Thakurand Gopaleshwar Shid 
established by me and the annual celebration of the Durgapuja 
and the performance of the svadk ceremony in honour of my 
ancestors, and other pious acts, I direct that from the profits of 
the said properties the Shebas of the said adorable Thakurs and 
other acts shall be performed, the surplus being devoted to the 
suitable maintenance of the sonless widows in the family, and to 
the construction of roads {or public use, to the excavation of 
tanks, and other pious acts. As a provision against drought and 
other providential calamities, the surplus will be gradually 
accumulated, until it amounts to the Government revenue for one 

1, (1905) 1. L. R. 32 C 582. 
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year, and then Goverument Promissory Notes shall be purchased Peary Mbor 
therewith and kept in stock; and what remains surplus after Areni 
that shall be suitably applied to the construction -f roads, and pease! 
other pious acts, I appoint my eldest son Joy Krishna Mukerji aa 
and Hara Nath Chatterji, a resident of Ittarpara, to the office of 

Shebatis of the said Thakurs as attorneys. The said attorneys 

will possess and make settlements of a)l the said properties as if 

they were the owners thereof, and will give effect to all these 
provisions, and neither they nor their heirs shall be at liberty to 
‘alienate the said properties by sale or gift. After the death of 

Joy Krishna Mukerji (attorney), RajkrishnasMukerji will be 
appointed in his place, and after the death of the said Rajkrishna 

his step brother ‘aba Krishna Mukerji, and after ihe death of 

Naba Krishda, his step-brother Bijoy Krishna Mukerji, will be 
appointed to the office of attorney. After the death of my sons, 

Joy Krishna Mukerji and others, the eldest son in the family 

amongst their respective sons, grandsons, and other successive 
descendants, being appointed as attorney to this effect will per- 

form the Skebas of the Tkakurs aud other acts as aforesaid, and so 

long as a male descendant is alive in their family, no daughter 

or daughter’s son shall be appointed attorney to the above effect. 

Hara Nath Chatterji, the second attorney for the said purpose, shall 

remain as attorney duzing his lifetime, and acting in concert 

with the attorney, my son, shall perform the worship and other 

„acts aforesaid, and after the death of the said Cnatterji, attorney, 

his heirs will have no connection with the office of attorney, 

but my sons, and their heirs in order of succession, shall discharge 

his duties as aforesaid. 


In the Schedule attached to the will particulars of the pro- 
perties dedicated under it were given under the following head- 
ings :— 


“ Para 5—specified debutter mahal, from the income of 
which as aforesaid (the Skebas of) Gopaleshwar Shib and Sridhar 
Thakur, and annual Durgapuja and the srad% in honour of the 
paternal and maternal ancestors will be performed, the Shebazis 
being Joy Krishna Mukerji aud Haranath Chatterji : 


3) 





~“ The first Skebact was Joy Krishna Mukerji, the father of the 
appellant. He was succeeded by his step-brother Babu Naba 
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Krishna Mukerji, and when the latter died in 1890, his successor 
was another step-brother, named Bijoy Krishna Mukerji, the - 
father of the respondents. Bijoy to some extent obtained posses- 


"sion of the debutter estate. The appellant, bowever, disputed 


his title as Shebazt, and seriously interfered with his possession, 
and eventually a suit (No. 40 of 1892) was brought by Bijoy to 
establish his zight as Shebazt, and to recover possession of the 
estate, While the suit was pending a receiver of the debutter 
estate was appointed. On January 24, 1894, Bijoy obtained a 


v decree in his favour, and on that day he died. Bijoy made a will 


a 


appointing the respondents his executors, who obtained probate 
on March 2, 1894. The respondents were substituted for Bijoy 
in suit No. 40 of 1892, in which the decree was drawn up’ on 
October 31, 1894. After the death of Bijoy, the appellant was 
appointed receiver of the debutter estate in place of the receiver 
originally appointed in that suit. The appellant appealed to the 
High Court against the decree of October 31, 1894, which was 
virtually affirmed on August 29, 1898. 

On January 25,1897, the respondents nest the present 
suit inthe Court of the Subordinate Judge of Hooghly against the 
appellant as receiver of the debutter estate, and also in his 
personal capacity ; and they also made all the surviving heirs 


` of the said Jaga Mohan Mukerji defendants in the suit, as there 


was a dispute as to who was the proper person to be appointed 
Shelatt of the debutter estate, according to the terms of the will, 
dated September 11, 1840, The respondent as plaintiff alleged 
that owing to the interference of the appellant, and the obstacles 
thrown in the way of their father, Bijoy Krishna Mukerji, in 
the realisation of rents and profits from the debutter estate, he 
was able to realise only Rs. 4,706-4-5, and had to spend 
Rs. 71,522-5-10 from his private funds on account of the debutter 
estate, and that after the death of their father, they had to pay 


-Rs. 6,392-4-0 on account of the debts of the debutter estate. In 


all they claimed Rs. 77,964-9-6 as due from the debutter estate. 
They prayed for a decree for the recovery of that sum from the 
said estate, and that, in the alternative, if, in the opinion of the 
Court, it were found that the appellant was, by reason of his 
improper acts, bound to pay the money claimed or any portion 
thereof, a decree might be passed against him personally, 
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`The appellant defended the suit on various grounds, plead- Peary Mohu 
ing, nter alia, that the suit was barred by- limitation, that the . oe 
accounts produced by the respondents were fal se and fabricated, „imin 
and that neither the debutter estate, nor the appellant person- 
‘ally, was liable to pay the money claimed. 

On February 7, 1899, the Subordinate Judge made a decree, 
` He held that the claim was not barred by limitation, and that the 
‘appellant was personally liable for the claim so far as he had 
realised money belonging to the debutter estate, and that, for the 
rest of the claim, that estate was liable for such costs and losses 
as, on inquiry by a commission, should be found reasonable. The 
appellant appealed to the High Court. On November 28, 1900, 
the High Court decided that the claim against the appellant 
‘Personally could not be maintained, and that it was also barred 
by limitation against him personally. With regard to the claim 
against the debutter estate, the learned Judges held that it was 
not sobarred, but, asthe debutter estate was not represented 
in the suit, they remanded the suit, in order that the plaint 
might be amended so as to include the prayer that a shebatt of 
the debutter property might be determined, and that the debutter 
estate might be represented by him. 


On July 8, rgo1, the plaint was therefore amended in accord- 
‘ance with the permission given by the High Court, and the 
appellant filed a further written statement containing practically 
the same pleas in answer to the suit as were recorded in his 
previous written statement. 
. The following issues were framed by consent of parties at 
the trial of the suit held on remand :— 


tst—Is it necessary for the plaintiff to value separately, and 
to pay Court-fees for that valuation, for his additional new 
prayer in the plaint ? 

and—lIs there a misjoin¢er of parties in this suit ? 

3rd—lIs the suit defective for plaintiff's omission to make 
idols, Gopaleshwar Shib, Thakur, &c., party defendants in it, and 
are those idols properly represented in this suit ? 

4th—Is the Raja defendant misdescribed in the amended 


plaint ? Ifso, whether the suit can proceed against him or not ? 
“sth—Is any portion of the plaintiff's claim barred ? 


"4 
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6th—Was the money claimed ona.fide spent for the benefit 
of the idols or for protection of their estate? Ifso, is plaintiff 
entitled to recover that money from the debutter estate ? 
7th—Who among the defendants would be considered upon 
the construction of the will of the late Babu Jaga Mohan Mukerji, 
Shebatt of the aforesaid idois, and the representative of their 
estate on plaintiffs father’s death ? ; 

On September 14, 1901, the Subordinate Judge, with re- 
ference to the 7th issue, ruled that the appellant should be 
held, as the Shebat? of the said 7) hakurs, entitled to represent the 
debutter estate, sought to be charged in the suit, and that the 
suit should proceed against him, the same against the remaining 
defendants being dismissed. On February 10, 1902, judgment 
was delivered by the Subordinate Judge on the other issues, the 
first five of which he decided in favour of the respondents, hold- 
ing, upon the sth issue, that S. 22 of the Limitation Act 
had no application to the amendment ordered, and that the claim 
was not barred. As to the 6th issue he directed that the accounts 
filed by the respondents in support of their claim should be 
inquired into by two commissioners, who should report.their 
opinion as to the appellant’s liability as Shebact in respect thereof. 
On March 16, 1903 the Commissioners submitted their report 
to the Subordinate Judge stating that in their opinion 
Rs. 49, 139-3-7 was due to the respondents from the debutter estate. 
Both parties filed objections to that report, and on June 30, 1903, 
the Subordinate Judge delivered his final judgment and held that 
the amount, found by the Commissioners to be due, should be 
reduced to Rs. 45, 960-11-10, and that that sum was recoverable 
from the debutter estate then in the hands of the appellant as 
its Shebart. A decree was drawn upon the same day giving 
effect to that judgment. 

Both parties appealed to the High Court. On February 24, 
t905, the High Court affirmed the decree of the Court below and 
dismissed the appeal and the cross-appeal with costs. The High 
Court held that that Court was not at liberty to entertain the 
point taken by the appellant to the effect that the order of 
remand made by the High Courton November 28, 1900, was ultra 
vires, but must deal with the case from the point at which it 
was left by the Divisional Bench, which made that order,’ and 
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that the suit against the appellant as Shebaz? was not barred by 
limitation, having regard to S. 32 of the Code of Civil 
Procedure and S. 22 of the Limitation Act, inasmuch as 
the amendment of the plaint and the addition of the appellant 
in his capacity as Shebazt of the debutter estate did not constitute 
the addition of a new defendant. With regard to the question of 
the extent of the liability of the debutter estate, the learned 
Judges found that, after dealing with all the important questions 
raised before them, there was no just reason to interfere with the 
decree pronounced by the Subordinate Judge. See Peary Mohan 
Mukerji v. Narendra Nath Mukerji.’ 

Against the decree of the High Court the appellant appealed 
to His Majesty in Council. 

Sir Robert Finlay, K.C., and De Gruyther K. C., (A. M. 
Dunne with them), for the appellant :—On November 28th, 
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1900, the learned Judges of the High Court held that they ’ 


had, under Ss. 582 and 53 of the Code of Civil Procedure 
(Act XIV of 1882), to allow the amendment of the plaint, and 
remanded the isuit. But looking to Ss. 562, 564, 565, and 566 
of that Code, the High Court had not the power to remand 
the case, but only to send down an issue or issues for trial. 
The amendment changes the character of the suit. The High 
Court itself says that it sends the case down for ‘ fresh trial? The 
order of remand granting the respondents liberty to make the 
amendment to their plaint and to proceed to a fresh trial was ultra 
vires and erroneous. On its findings the High Court ought to 
have dismissed the suit and ought not to have remanded the 
same. 
` Before the amendment on July 8th, rg01, the appellant was 
a defendant in the suit in his personal capacity. But after the 
amendment he was made party thereto in quite a different capa- 
city, as Skebazt. Bijoy died in Japvuary, 1894, and the claim 
against the appellant as Sebazt was made on July 8th, ro9or. 
The period of limitation is either 3 years under Art. 57 or 6 years 
under Art. 120 of the Limitation Act (XV of 1877). The suit 
is, therefore, barred under S. 22 ofthe Limitation Act. 
A Shebatt has not the legal property in the endowment, but 
only the title of manager of a religious endowment: Maharanee 
ay (1905) Ra s82 TT N 
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Neary Mohux Sjzbessource Debia v. Mothooranath Acharjo.* His position is 


“Mukerjl 
ae 
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exactly like that of the manager of an infant’s estate. As regards 
the claim relating to money paidin respect of Government re- 
venue, the amount so paid may be a charge on the debutter pro- 
perty, if it is paid for the preservation of that property, even if it 
exceeds the income. But.the expenses stand on a different foot- 
ing. The Skebatt ought not tospend more than the actual income, 
and when the expenditure exceeds the income received, the 
excess cannot be a charge on the property. The lower Courts 
ought not to have allowed items of expenditure exceeding the 
actual income. Again, the previous litigation was of a personal 
character, andit had nothing to do with the debutter property. 
The cost of such litigation is not a legal necessity and ought not 
to have been decreed. The suit should be dismissed as it is 
barred by limitation, or, in the alternative, the decree should be. 
amended by disallowing all items relating to expenditure in 
excess of the income and the cost of previous litigation. . 


Arthur Cohen, K. C., and G. E. A. Ross, for the respondents, 
were not heard. 
-- The Judgment of their Lordships was delivered by 


‘Lord Macnaghten :-~This is an appeal from a decree of the 
High Court of Calcutta afirming a decree of the Subordinate 
Judge of Hooghly. 


In the Court of First Instance the present respondents were 
plaintiffs. The suit was brought by them as executors of Bijoy 
Krishna Mukherji, who was Shedact of a debutier estate for 
nearly 4 years, to recover Rs. 77,g64-9-6 alleged to be due to him 
inthat capacity, either from the estate or from the principal 
defendant, the present appellant, personaily. 


The history of the litigation is shortly as follows :— 


Jaga Mohan Mukherji, who died in 1840, by will dedicat- 
ed certain properties to the Skee, or worship, of two Thakurs, 
or idols, the annual celebration of Durga Puja and other pious 
acts, and provided for the order of succession to the office of 
Shebazt among his own descendants. 





1 (1869) 13 M. I. A, 270, at p. 273, 
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The first Shebait was the appellant’s father. He was succeed- sig cr 
ed by his step-brother, who died in Septembet 1890. On his v. 


death the succession opened to Bijoy Krishna Mukherji. E 
Bijoy’s succession was opposed by the present appellant, 

who threw every possible difficulty in the way of his obtaining 

possession of the estate and collecting the rents. / 


Finally Bijoy brought a suit, No. 40 of 1892, in the Court of 
the Subordinate Judge of Hooghly, to establish histitle to the 
office of Shebact under the testator’s will. 

` On the 29th of January 1894, the Court decided in Bijoy’s 
favour. Bijoy died on the day on which the decree was made. 
By his will he appointed the present respondents his executors, 
and on the 2nd of March 1894, they obtained probate. 

On the 25th January 1897, the respondents brought the 
present suit against the appellant, who had been appointed 
receiver of the debutter estate both in his capacity of receiver and 
in his personal capacity. All the surviving descendants of the 
original testator were made defendants. The respondents, as 
plaintiffs, alleged that, owing to the interference of the appellant 
and his persistent opposition, Bijoy was not able to recover more 
than Rs. 4,607 odd during his incumbency, while he was com- 
pelled to spend Rs. 71,572 odd out of his private funds in pro- 
tecting the debutter estate and performing his obligations as 
Shebatt, and that after Bijoy’s death they had to pay a further 
sum on account of the debts of the estate. In the result they 
Claimed the sum of Rs. 77,964-9-6 from the ee orin the 
alternative from the appellant personally. 

The appellant defended the suit, alleging, among other 
things, that the claim was barred by limitation, and that neither 
he nor the estate was under any liability to Bijoy’s executors. 

On the 17th February 1896, the Subordinate Judge made a 
decree determining that the claim was not barred by limitation. 
He held that the appellant was liable personally so far-as he had 
realized moneys belonging to the estate, and that, as regards the 
rest of the claim, the debutter estate was liable for such costs and 
losses as on enquiry by a commission should be found to be rea- 
sonable. The appellant appeaied to the High Court. On the 
28th of November 1900, the High Court held that the claim against 
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Peary Mohun the appellant personally could not be maintained. As regards 
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the rest of the claim the learned Judges were of opinion that it was 
not barred. But, although every possible claimant to the office 
of Shebaté was a party to the suit, they thought that the debutter 
estate was not properly represented, and they remanded the suit 
in order that the prayer of the plaint might be amended, so as 
to raise directly the question as to the right to the office of 
Shebatt, and the representation of the estate. 


On remand, the Subordinate Judge came to the conclusion 
that the appellant must be considered to be the Shebaz¢ and, as 
such, the proper person to represent the estate. He directed that 
two Commissioners should be nominated to enquire into and 
report upon the expenditure in question with liberty to state 
their own opinion in regard to the liability of the appellant as 
Shebazt. . 

On the 16th of March, 1903, the Commissioners so appointed 
submitted their report. After a detailed examination of the 
several matters referred to them, they stated that, in their 
opinion, the sum of Rs. 49,139 odd was due to the plaintiffs. 
Both parties filed objections. On the 30th June, 1903, the Subordi- 
nate Judge delivered his final judgment tothe effect that the 
amount found due by the Commissioners should be reduced to 


Rs. 45,960-11-10. He held that that sum was recoverable from 


the debutter estate, then in the hands of the appellant as Shebazt. 
Both patties again appealed. On the 24th of February 
1905, the High Court affirmed the decree of the Subordinate 
Judge and dismissed both the appeal and the cross-appeal with 
costs. l i 
From that order the appellant has appealed to His Majesty 
in Council, 


On the hearing before this Board the learned counsel for 
the appellant raised two points. They contended (1) that the 
suit was burred by limitation and (2) that the estate of Bijoy 
was not entitled tobe reimbursed out of the debutter estate 
expenditure incurred by Bijoy as Shebazt in excess of his actual 
receipts from the property, 


As regards the first question their Lordships are of opinion 
that the appropriate period of limitation is the period of six 
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years from the date of Bijoy’s death, and that the suit, therefore, Peary Mohm 


was instituted in time, inasmuch as the amendment directed 
by the High Court did not alter the character of the suit and 
no new defendant was brought on the record. The object of 
the amendment was to determine judicially which of the living 
descendants of the original testator, all of whom were already 
parties to the suit, was to be considered Shebatt. 

As regards the question of reimbursement, it is quite clear, 
and indeed it was hardly disputed, that Bijoy’s estate was en- 
titled to be reimbursed all sums properly expended by him in 
the preservation of the trust estate, as for instance all moneys 
paid in respect of Government revenue and the like. It is 
equally clear that Bijoy’s estate is entitled to be reimbursed all 
moneys properly expended by him in defending his position as 
Shebatt, which was challenged unsuccessfully by the appellant. 
If any authority is wanted for this proposition it will be found 
in Walters v. Woodbridge? . 

_ As regards the other items of expenditure, their Lordships 
are of opinion that Bijoy’s estate is entitled to be reimbursed 
all moneys properly expended in performing the obligations im- 
posed upon him by the original testator’s will. The right of 
indemnity, as has often been said, is incident to the position of 
a trustee. The liability in respect of that indemnity is the first 
charge on the trust estate. The only question is, was Bijoy, 
as trustee, justified in incurring the expenditure for which his 
executors now claim reimbursement? It was contended by the 
learned counsel for the appellant that Bijoy was not justified 
in spending, as Shebazt, more than he actually received, and that 
he ought to have managed the trust so economically, that at his 
death, whenever it might happen, there should be no outstar ding 
claim against the trust estate. This objection is somewhat ungraci- 
, ous, if not absurd. There is no foundation for it in the will. The 
average income of the trust estate on which Bijoy might fairly 
have calculated was Rs. 10,0004 year. During the whole period 
of his incumbency he received less than Rs. 5,000. The dimuni- 
tion of income was due entirely to the appellant’s wrongful acts. 
It was not unreasonable to expect that, on the cessation of those 
acts or on the interposition of the Court which Bijoy invoked, 

` 1, (1878) ‘LR, 7 Ch. D. 508, 
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‘sary Mohud the income would be sufficient to defray the expenditure incurred 
prea in the meantime in maintaining the religious observances pre- 
scribed by the founder of the trust. . 
Their Lordships see no reason to differ from the High Court. 
They will, therefore humbly advise His Majesty that the appeal 
should be dismissed. 
The appellant will pay the costs of the appeal. 


T. L. Wilson and Co.—Solicitors for appellant. 
Watkins and Lamprtere—Solicitors for respondents. 


Narendra 
lath Mukerji. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, 
[ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. | 


Present :—Lord Macnaghten, Lord Atkinson, Lord Collins, 
Lord Shaw and Sir Arthur Wilson. 


Musammat Lal Kumar Appellant. 
v 
Chiranji Lal Respondent. 


Advocasy— Advocate forcing his opponent to produce his own client to enable him 
Musammat to eross-ewamine that client—Su't setting up adoption—Non-production of account~books 
Tal oonnected with the ceremony— Burden of proof— Evidence, oral— Appreciation, 

Chiranji Lal. The species of ailvocacy tolerated by the Courts of Law in India, in which the un- 
worthy effort of the advocate on each side is to force his cpponent to produce his own 
client in order that he himself may have the opportunity of cross-examining that client, 
is a vicious practice, unworthy of a high-toned or reputible system of advocacy, Such 
advocacy must embarrass and perplex judicial investigation, and it isto be feared, tuo 
often evables fraad, falsehoud or chicane to baffle justice. 

In the snit the allegation of the respondent, that he was adopted 20 yeers before 
the trial, wasin issue. The parties were all Bhora Brahmins, who followed the business 
of money-lending. No effort was shown to have been made by either side to produce 
the account-books; no search for them or loss of them, was proved; no explanation 
was given why they were not forthcoming : ; 

Held, that having regard to the well-known and proved habits of the Indian people 
with regard to the keaping of accounts, recording their most minute transactions, the 
non-production of any book in which anything connected with the ceremony of adop- 
tion was entered, covered the respondent's case with suspicion. 

Held. also the burden of proving the alleged adoption rested upon the respondent 
and that, on the evidence, he had failed to discharge it. 

In tie appreciation of ural evidence there is no rule establishing s fixed relation 
between gains of usury and truth. 


Appeal from a judgment and decree of the High -Court at’ 
Allahabad (November 23, toos) reversing a judgment and 
decree of the Subordinate Judge of Aligarh, (August 19, 1904). 


(1909) Nov, 3, 4 & 5, Dec. 16, 
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The question for “determination on the appeal was whe- ee 
a 


ther the respondent Chiranji Lal was adopted by one Brij Lal x 
as his son, - Chiranji Lal. 


The respondent instituted the suit 2 forma pauperts, on 
August 23, 1903, against the appellant and Musammat Dhan 
Kunwar, the widow of Brij Lal. The plaint alleged that the 
said Brij Lal and his eldor brother Tej Ram became separate after 
the death of their father Jai Kishen; that Brij Lal became the 
owner in possession of certain property therein specified, and ex- 
clusively enjoyed the profits thereof during his life-time; that Brij} 
Lal had no male issue, and, therefore, he took the respondent 
who belonged to his family, in adoption in his lifetime on April 18, 
1889, and performed the adoption ceremonies; that Brij Lal 
died on February 3, 1890, and the respondent became the 
absolute owner of the property left by Brij Lal; that after the 
death of Brij Lal, his widow Musammat Dhan Kunwar applied 
to the Revenue Court for mutation of names in respect of the 
Zemindari property on behalf of the respondent on the ground 
that he was the adopted son of Brij Lal; that Tej Ram, 
the brother of Brij Lal, filed an objection in that case; that 
during the pendency of the mutation case, Tej Ram applied to 

‘the Court of the District Judge of Aligarh for a certificate for 
collection of debts, and the District Judge took security from Tej 
Ram and granted a certificate to’ him, directing the respondent 
to establish his claim in acompetent Court; that similarly the 
Revenue Court took security from Tej Ram and effected mutation 
of names in his favour; that Tej Ram died on June 21, 1898, 
and after his death the names of his two widows were recorded 
iù respect of the property left by Brij Lal, and after the death of 
the first widow, the naméof the appellant was similarly recorded; 
that the possession by Tej Ram, his widows and the appellant 
was unlawful; that Tej Ram and Brij Lal were separate, but 
if they were members of a joint family, the respondent was entitled 
to a moiety of the property mentioned in the plaint; that the 
tespondent, who was the adopted son of Brij Lal, was the heir 
and representative of Brij Lal and was entitled to succeed to the 
estate of Brij Lal; that Musammat Dhan Kunwar, the widow of 
Brij Lal, was made a defendant pro forma; and that the respon- 
dent’s age was at the time of the institution of the stit-19 years 
+ 
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and 2months; and as no one brought a claim on ‘his behalf 
during his minority, he instituted the suit after attaining the age 
of majority. The respondent prayed that by virtue of his right 
as the adopted son of Brij Lal, he might be put in possession of 
the property in suit, by dispossession of the appellant. 

= The appellant in her written statement, denied that 
the respondent was the adopted son of Brij Lal, and alleged 
inter alta that Tej Ram and Brij Lal were members of a joint 
Hindu family and, on the death of Brij Lal, Tej Ram became the 
owner in possession of the entire property as the surviving mem- 
ber of the family, and on the death of Tej Ram his widows 
entered in joint possession, and the appellant, on the death of 
her co-widow, became the lawful owner in possession of the 
entire property ; that after the death of Brij Lal, his widow, 
Musammat Dhan Kunwar, made no application for mutation of 
names on behalf of the respondent making any mention of 
adoption, and if Ram Lal, the respondent’s father, who having 
gained mastery over Musammat Dhan Kunwar, got a general. 
power of attorney executed in his favour, took any proceeding 
of that sort, such proceeding was ineffective as against the ap- 
pellant ; that Ram Lal having’met with failure in proceedings in 
the Revenue Court, and in the Court of-the District Judge of- 
Aligarh, caused Musammat Dhari Kunwar to institute a suit, 
No. 16 of rgo2, in the Court of the Subordinate Judge of Ali- 
garh, on the allegation that Tej Ram and Brij Lal were separate, 
and that Musammat Dhan Kunwar was the owner of the estate 
of Brij Lal; that in that suit Musammat- Dhan Kunwar denied 
the respondent’s adoption, and though that suit was instituted 
with the adviceand knowledge of Ram Ual, no attempt was 
made by the respondent till it reached the last stage to be made 
a party thereto ; that the said suit was dismissed and the Court 
held that it had been instittited at the instance of Ram Lal; and 
that there had all along been ill-feeling between Ram Lal, the 
respondent’s father, and Brij Lal and Tej Ram,and Ram Lal 
had always been trying to get the property. : 

Musammat Dhan Kunwar, by her written statement, further 
pleaded that Ram Lal, the father of the respondent, was her 
general attorney after the death of her husband, and during the 
time The held that office, he cunningly made an attempt, 
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which was unsuccessful, to establish the adoption of the res- 
pondent; and that Ram Lal illegally caused her (Musammat 
Dhan Kunwar), a pardanashin lady, to make a statement before 
the Tahsildar regarding the respondent’s adoption by threat- 
ening her with the loss of her life, and by pactising fraud and 
deception upon her. 


The only issue material for the purpose of this report was 
“ whether the plaintiff was the adopted son of Brij Lal.” 


The Subordinate Judge held that the respondent failed to 
prove that he was the adopted son of Brij Lal, and dismissed 
the suit with costs. 


On appeal the High Court found the respondent’s adoption 
was proved and decreed his suit with costs. 


: Musammat Dhan Kunwar died during the pendency of the 
appeal in the High Court, and the appellant appealed to His 
Majesty in Council. 

H. Cowell and B. Dube, for appellant:—There is no docu- 
mentary evidence of the adoption in this case, and the ques- 
tion entirely depends upon the oral evidence. It is submit- 


ted that the onus of proof ison the respondent, and that he has. 


failed to discharge it. Reference was made to Kzshor¢ Lal.v. 
Chunt Lal. + 


The Court of the First Instance admitted in evidence certain 
depositions taken in the mutation proceedings. No objection to 
their admissibility was taken when the learned Judge decided 
under S. 136 of the Indian Evidence Act (I of 1872) that these 
depositions were admissible, and received them in evidence, and 
made endorsements on them as required by S. 141 of the Civil 
Procedure Code (XIV of 1882). When any document has been 
admitted, it shall form part of the record of the suit—Civil Pro- 
_ cedure Code (XIV of 1882), S. 142 A. No objection to their 
‘admissibility can be taken at this stage. . Further, it is sub. 
mitted that they are admissible, and the learned Judge was right 
in admitting. them—Lakshman Goojnd v. Amrit Gopal. 2 


- [Lord A¢kinson.—They were: not objected to If objection 
had béen taken, they would have been ruled out:} 








1. (1908) I L.R. 31.A. 116 2. (1900) T.L.R; 24 B. 591. 
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De Gruyther, K. C., and G. E. A. Ross for the res- 
pondent :—The adoption was made on April 18, 1889, by Brij Ial, 
who died in February of the following year. The respondent 
was only 3 or 4 years af age at the time, and it is, therefore, im- 
possible to have any documentary evidence of the acknowledg- 
ment of the adoption or otherwise in any transaction during Brij 
Lal's life time. ‘There can be only oral evidence. The adoption 
was set up on the first available opportunity, that is immediately 
on the death of Brij Lal. This is not a case where the adoption 
is asserted for the first time after many years after the death of 
the adoptive father. It is submitted that the High Court was 
tight in holding that the respondent has proved that he was 
the adopted son of Brij Lal. 

It is contended on the authority of Lakshman Govind v. 
Amrit Gopal > that the depositions taken in the mutation proceed- 
ings are admissible in the present suit. But*in that case the 
parties agreed to use such depositions to save the expense and 
trouble of summoning the witnesses again. ‘There is no such 
agreement here, and it is submitted that the depositions in ques- 
tion are not admissible. It is also contended that the Tahsil- 


, dar’s finding that there was no adoption should be accepted in 


the present suit. But the Tahsildar did not have sufficient 
material before him to decide the question and his judgment 
should not be accepted in the present suit. Reference was made 
to the Indian Evidence Act, Ss. 33 and 145; A. B. Miller v. 
Babu Madho Das*; Bitto Kunwar v. Kesho Prasad Mier? ; 
and Kussorimohan Roy v. Karsukh Das *. Where thie 
two Courts below differ on a question of fact, the appellant 
must show that the judgment appealed against is wrong— 
Fagarnath Pershad v. Hanuman Pershad * It is submitted 
that the appellant here has failed to show that the judgment 
of the High Court is wrong, and .that the appeal should, there- 
fore, be dismissed. , 
l Cowell replied. 

The Judgment of their Lordships was delivered by 

Lord Macnaghten :—This is an appeal from a judgment and 
decree of the High Court of Judicature for the- North Western 


(1) (1960) I. L. R. 24 B; 591. 
(2) (1896) I. L. R. 19 A 76 at p. 92. (3) (1897) I. L, 
(4) (1889) 1. L. R- 17 C. 436. (5) (1909) I. L. 





R. 19 A. 277. 
R. 36 C: 833. 
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Provinces, Allahabad, dated the 23rd November, 905, which 
reversed the judgment and decree of the Subordinate Judge -of 
Aligarh, dated the 19th August 1904, on a pure issue of fact. 


That issue of fact is, whether one Brij Lal, deceased husband 
of Musammat Dhan Kunwar, now also deceased, adopted 
Chiranji Lal, the plaintiff and respondent, the son of one 
Ram Lal. 

Tej Ram, the brother of Brij Lal, survived his brother Brij 

for about eight and a halt years, and died on the 21st June, 1898, 
leaving two widows him surviving, the senior of whom died on 
the 24th February, 1899, leaving her surviving Musammat Lal 
Kunwar, who is the defendant inthe suit and the appellant in 
this appeal. 
The suit was instituted on the 22nd August, 1903, by 
the plaintiff, 2 forma pauperis, though his natural father 
is possessed of some means, against the appellant, Musam- 
mat Lal Kunwar, and Musammat Dhan Kunwar, who died 
pending the appeal, and the property in dispute is not in- 
considerable. 

The plaintiff alleges that the brothers, Tej Ram and Brij Lal, 
were separated in ownership of this property, and, as the adopted 
son of Brij Lal, he claims to recover the whole of the property 
mentioned in the plaint, or in the alternative, if the ownership 
is joint, to recover one half of that property. Both defendants 
contested the suit and pleaded, amongst other things, that the 
plaintiff was not the adopted son of Brij Lal, and that the two 
brothers were members of a joint Hindu family. 


Brij Lal, his brother Tej Ram, and Ram Lal, the father of 
the plaintiff, are all Bohra Brahmins, which, it is alleged, merely 
means that they belong to the Bohra tribe, or brotherhood, whose 
members follow the business of money-lending,—an astute class, 
one would suppose, well accustomed to keep books and record 
events from which large pecuniary results might follow,—and 
fully alive to the importance of preserving these records, and 
producing them when engaged in legal controversies in which 
they might be decisive. 

These three Bohra Brahmins, with several other families of 
Bohra Brahmins, lived in the village of Jatasi. The adoption is 
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alleged to have taken place on the 18th April 1889, some ten 
months before Brij Lal died. He was at that time undoubtedly 
childless, and much unsavoury evidence was given as to the 
nature of the malady with which he was affected, and the reason 
why he despaired of having natural children. The plaintiff 
was at that time between 4 or 5 years of age. He was married 
5 years after his adoption and must, at the time of the institution 
of the present-suit, have been about 20 years of age. ‘There were 
many important points on which he could have been “examined, 
especially as to a certain extrac! from the Government Gazette 
of the North-Western Provinces dated the 25th February 1899, in 
which it is recorded that one Chiranji Lal, whose father’s name 
is given as Ram Lal, and whose School was given as Muzaffur- 
nagar Government High School, had passed in the 3rd division. 
The special significance of this entrv is obvious from this, that 
the first time the alleged adoption was put forward in many suits 
and legal proceedings instituted by these several parties was on 
the 8th April 1890, under circumstances to be hereafter men- 
tioned. If that entry was framed as information supplied by 
the plaintiff or his father, Ram Lal, it was most damning to 
his case, as he is in it described as the son of his natural father. 
—not of his adoptive father. It was received in evidence with 
out any evidence being given to identify the Chiranji Lal des- 
cribed in it as the plaintiff, and, indeed, before their Lordships, 
it was urged by counsel on his behalf that mon constat but 
that the extract referred to a person other than the plaintiff, but 
of the same name. The plaintiff, however, was never produced 
as a witness to sustain his own case and so help to discharge 
the burden of proof that rested upon him. It is suggested that 
the presumption which would be drawn in this country to the 
detriment of a plaintiff who, under similar circumstances, failed 


“to enter the witness box and face the ordeal of cross-examination, 


ought not to be drawn in cases between natives tried in India, 
because of a species of advocacy tolerated by the Courts of Law, 
in that country, in which the unworthy effort of the advocate on 
each side is to force his opponent to produce his own client in 
order that he himself may have the opportunity of cross-examin- 
ing that client. The result is that, should the’ opponent refuse 
to be led into this trap, the parties (the principal witnesses who 
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possibly could throw light on all those tangled transactions which 
so perplex-those who have to decide these cases) are never examined 
at all, dnd the litigation goes forward through tortuous windings 
to-its unsatisfactory and uncertain end. This case is a good 
example of this practice, for not oly was the plaintiff not 
examined on his own behalf, but the defendant, Mussamat Dhan 
Kunwar, was not examined on his own behalf either. It is a 
vicious practice, unworthy of a high toned or reputable system 
of advocacy. It must embarrass and perplex judicial investi- 
gation, and, it is to be feared too often enables fraud, falsehood 
or chicane tó baffle justice. The circumstances under which Mus- 
sammat Dhan Kunwar, who is a pardanashin woman and illi- 
terate, was examined by the Subordinate Judge are instructive. 
After the death of Brij Lal, on the 3rd February 1890, his súr- 
viving brother, Tej Ram, applied to the Assistant Collector for a 
mutation of names for the village formerly enjoyed by Brij Lal, 
and also made an application to the District Judge of Aligarh 
for a certificate for the collection of debts on the ground that the 
property enjoyed by both was joint property. Mussammat Dhan 
Kunwar resolved to oppose these applications, and on the 24th 
March 1890, executed a power of attorney in favour of Ram Lal, 
authorising him, amongst other things, to file an application for 
the mutation of names in respect of “the ancestral property, 
the estate of my husband, in order to get my name entered in 
respect thereof”; and also to obtain from the District Judge a 
certificate in her favor for the collection of the debts due to her 
husband. There is no mention whatever of the plaintiff or any 
right belonging to him, or any reference whatever to the alleged 
adoption in this lengthy document, but when the proceedings 
authorised by it are instituted, the petition of objection to the 
mutation of names purports to be presented by the widow of 
Brij Lal for herself, and as guardian of Chiranji Lal, her 
adopted son, of Mauza Jatari. The objection to the application 
for succession is similarly framed. In each the fact of adoption 
is stated, no date however being given. In addition to this, the 
widow Dhan Kunwar, on the 6th May 1890, made a deposition 
` in these proceedings in which she not only swore to the fact of 
the adoption, but described the ceremony at length. The ques- 
tion of adoption was an entirely irrelevant issue in both these- 
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proceedings. It was not; and could not have been decided in 
either of them. It was foreign to the real ‘questions in contro- 
versy. It was unnecessary and useless to raise it, unless indeed . 
the real object was to make evidence in support of the adoption. 
From that point of view it might, though an unscrupulous, have 
been a sufficiently sagacious and effective step. Ram ‘Lal in his 
deposition in the present case, dated the 21st July 1904, swore 
that he acted as general attorney for the widow for three or four 
years after his appointment ; that he made the application of the 
8th April 1890, at the request of Dhan Kunwar ;that it was at her 
instance that he mentioned'the fact of the plaintiffs adoption ;. 
and that she made the statement already referred to in his pre- 
sence before the Tahsildar. This evidence having been given, 
and the above-mentioned deposition of Dhan Kunwar having 
been received in evidence, the Subordinate Judge required the 
lady to be examined and took her evidence at the house of Babu 
Sheo Parshad. The part of the evidence dealing with the matter 
runs as follows :— 


I was examined before the Tashildar of Kair, Ram Lal misled me and took me 
there. Tej Ram said to me that he would not have my name recorded. , Then Ram 
Lal sent Sunder, naim (barber woman) to me sending word to me that I should execute. 
a power of attorney in his favor, and that then he would have my name recorded. 
Then he sent Mussammat Sunder to me for the second time He wanted me to state 
that I had adopted his son, I said that we had always been on inimicalterms. 1 
then went to the house of Ram Lal for the purpose of having my name recorded. 
Ram Lal took me to the Tashil Court. His wife also accompanied me, 


And again :— 
I was never on friendly terms with Ram Lal. Chiranji the plaintiff, never came to 


my house. When I went to the Tashil I was accumpanied by Chiranji Lal and his 
mother, and I stated what he said to me. 


This lady was cross-examined by the plaintiff’s pleader, but 
not a question was put to her relative to the account books, which 
are referred to in her deposition of the 6th May 1890, in these 


words :— 

No account-books of Brij Lal are with me. They must bein my sitting room. I 
have not gone to the sitting room since my husband’s death. I am not literate. I lived 
in the house of Ram Lal for 6 and 7. days because my Jeth Tej Ram, quarrelled with 
me about this. ` 

And no application appears to have been made to recall Ram 
Lal, or to examine the plaintiff, then about 16 years of age, or 
his mother, if she were alivé, to refute the serious charge thus 
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made against them, the charge, in effect, of entering intoa con- 
spiracy to procure the commission of perjury for the plaintiff’s 
gain. The history of the account-books is most remarkable. Ram 
Lal and many other witnesses described in minute detail. the 
recording of the fact of adoption, as well as of the receipts of 
presents in them. Ram Lal, further stated at the trial that “ the 
assets of Brig Lal, such as goods, papers and ornaments were 
with Mussammant Dhan Kunwar,” and that he employed a 
pleader for her in the mutation proceedings; but not a ques- 
tion was put to him as to why, at the time when he was 
managing the suit and putting forward the claim of hisson for 
the first time, he did not search for, examine, or produce the 
books which, if there be a particle of truth in the whole story 
told by him and his witnesses, would have terminated the con- 
troversy then as now in his son’s favour. Dhan Kunwar was 
vot then hostile to his son’s claim. On the contrary, it is alleged 
that it was at her request and by her insistence, that it was put 
forward. Ram Lal isa hereditary money-lender like all his 
tribe. He must be well accustomed to keep books, and know 
the value of written documents. The pleader he then employed 
must, if the story now told had been detailed to him, have seen 
the capital importance of the production of these books. Yet he 
appears never to have asked Dhan Kunwara single question 
concerning them. The admission abovementioned of the lady 
that they were in her sitting room was extracted from her on 
cross-examination by the Pleader for Tej Ram, her opponent, the 
man who is sworn by Ram-Lall to have been present at the cere- 
mony, and to have signed the entry in the book recording the 
adoption. No effort was shewn to have been made by either side 
to procure the production of these books ; no search for them, or 
loss of them, was proved ; no explanation given why they were 
not forthcoming. 


Having regard to the well-known and often proved habits of 
the Indian people with regard to the keeping of accounts, record- 
ing their most minute transactions, the non-production of any 
book in which anything connected with this ceremony was enter- 
ed, covers the plaintiff's case with suspicion. It was accord- 
ing to the plaintiff's witnesses a memorable event. Wealthy mem- 
bets of the Bohra brotherhood hurried from villages scores of 
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miles away to grace the ceremony, as if this child of 5 years old, 
the youngest of three, sons, were some young potentate coming 
into his kingdom. ‘There was feasting and music, one witness 
stating, somewhat boastfully, that one might eat as often as one 
liked. According to Ram Lal, himself, 125 members of the 
brotherhood and roo or r50 others were collected together in 
this little village of Jatasi; yet none of the inhabitants of the 
village were produced, on behalf of the plaintiff, to prove that 
such a gathering ever took place, while if the story of the numer- 
ous witnesses resident in the village and its vicinity, examined 
tor the defendants, be true, this host of people must, like some 
invisible spirits of the night, have assembled and dispersed unseen. 
The next matter which throws suspicion on the plaintiff’s case 
is this. On thersth May 1899, the officiating District Judge of 
Aligarh had made on order granting a certificate of succession to 
Tej Ram, and'refusing to decide the issue raised in that proceed- 
ing as to the adoption. On the 18th September 1890, the 
Assistant Collector made, in the mutation proceedings, an order 
refusing to decide the same issue and ordered the name of Tej 
Ram to be entered in the village papers in the place of Brij Lal. 
On the roth September 1891, an application was made to the 
Subordinate Judge of Aligarh, that Dhan Kunwar be appointed 
guardian of the plaiutiff in a suit brought by Ram Lal against 
Chiranji Lal and others, and an order was made that summonses 
for final disposal of it should be issued to the defendants directing 
them to attend in person or by pleaders on the 23rd Novem- 
ber 1891, and also directing that they should put in a written 
statement by the 17th November 1891. On the 29th September, 
ten days after, the summons was issued in the suit, then entitled 
Ram Lal v. Mussammat Dhan Kunwar, widow, and Chiranji 
Tal, minor, under the guardianship of his mother, Mussam- 
mat Dhan Kunwar, residents of Jatasi, defendants; from which 
it appears that the suit was brought to recover a sum of 
Rs. 1,092-6-11, but in respect of what cause of action is not 
stated. 

The further proceedings in the case are not printed in this 
record, but it would appear from anorder dated the 15th October 
1898 (four months after Tej Ram’s death), made by the Subordinate 
Judge of Aligarh in the Original Suit (x58 of 1891) already men- 
tioned, that adecree for the sum sued for had been obtained 


PART V.] THE MADRAS LAW JOURNAL REPORTS. - 193 


against the defendants, who are described as judgment-debtors, 
Ram Lal being described as decree-holder ; that some objection 
had been made by the judgment-debtors; that it was such an 
objection as, in the opinion of the Judge, should not be made by 
the judgment-debtors, and gave rise to the suspicion that there 
was collusion between the objector and the judgment-debtors. 
Who the objector was does uct appear, but the same Subordinate 
Judge, in his judgment delivered on the 17th November 1912, in 
a suit instituted by Dhan Kunwar against Lal Kunwar, states 
that after Tej Ram’s death, Ram Lal obtained a decree in this 
suit and applied to attach under it a certain door frame and door 
leaves of a house, alleging them to be the property of her son (the 
plaintiff) in virtue of the alleged adoption. Dhan Kunwar was 
never asked a question about these proceedings when produced in 
the present trial. ` At the end of her cross-examination by the 
plaintiff's pleader, the plaintiff himself was invited by the Subor- 
dinate Judge to ask her any questions he might desire to ask, 
when he replied, “ sufficient questions have already been asked.” 
The only account given of this litigation by Ram Lal himself is 
that heinstituted the suit for profits due to himself, that he was 
a co-sharer in the property, and paid Rs. 3,000 a year as revenue, 
but it is evident that, while Dhan Kunwar enjoyed the property of 
her late husband in virtue of her right as his widow, she ought to 
have paid the appropriate share of the revenue, and the plaintiff 
incurred no personal responsibility for it. The introduction of his 
name was, therefore, quite unnecessary, and there is too much 
reason to suspect that the whole proceeding was simply an 
attempt to manufacture evidence. 


Ram Lal, in his deposition made on the 7th September 1899, 
stated that the plaintiff was then being educated at Muzaffar- 
nagar. Had the latter been produced as a witness and cross- 
examined on the contents of the Gazette of the 25th February 
1899, which was filed on behalf of Lal Kunwar in the liligation 
of 1899—and its existence is thus well-known to him—he might 
have possibly been able to explain who was his school fellow and 
namesake who had a father of the same name as his own. 

And if he had been obliged to confess that the person men- 


tioned in the Gazette was no other than himself, it would have 
put on end to the suggestion that he passed amongst his friends, 
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associates and neighbours as the adopted son of Brij Lal—heir to 
what was for him comparative affluence. Numbers of witnesses 
were produced on his behalf at the trial to prove that he was 
recognized amongst the brotherhood as the adopted son of Brij Lal 
and several others were produced by the defendant, to prove that 
he was not.so recognised, but no evidence whatever was given to 
shew that he was ever regarded in his own village, at Muttra, or 
where he lived and was at school, as the son of Brij Lal. In the 
10 years which elapsed from 188ọ till 1899, his name never appears 
in any document as the latter’s adopted son, save only in the 
documents prepared under the supervision of his own father. 


These are the broad facts of the case. At the hearing several 
depositions made in previous suits by witnesses examined in the 
present suit were admitted in evidenċe without the necessary 
foundation for their admission having been laid. The most vital 
points were not elucidated. The most ‘suspicious circumstances 
were not probed. The most important and decisive documents 
were not produced. Much discussion was devoted before ‘their 
Lordships, as well as in the Indian Courts, to petty discrepancies 
between the evidence of the different witnesses examined for the 
plaintiff; for instance, as to which of the three pundits alleged to 
have been present at the ceremony of adoption, presided, and 
which assisted, or as to whetherthe ceremony and the receipt of 
the presents were recorded in two books or only in one, and such 
like. Inthe High Court much comment was directed to the 
question of the relative credibility of a Bohra money-lender who 
had amassed many tens of thousands of Rupees in his business and 
of a Bohra money lender who in the same business had not been so 
tortunate, as if there were some fixed relation between the gains 
of usury and truth. Due weight, however, does not appear: to 
have been given to the conduct of the plaintiff; the improbability 
and inconsistency of the story told onhis behalf; his absence 
from the witness chair; and the non-production of all books or 
documents. The conduct of the trial was, on the whole, eminently 
unsatisfactory. The Subordinate Judge decided, as a fact, on 
the evidence before him, that the plaintiff had not been adopted. 
The: High Court, on the same evidence, decided that he had 
been adopted. ` Their Lotdships -do not accept either of these con- 
clusions. It appears to them that the sounder view lies between 
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these two extremes. The burden of’ proving that the alleged 
‘adoption took place 20 years before the trial rested upon the 


Musammat 
ral 


plaintif. They are clearly of opinion that he has failed to dis- Ohirapji Lal 


charge it. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, the decree of the High Court 
set aside with costs, and the decree of the Subordinate Judge 
dismissing the action restored. 


The respondent will pay the costs of the appeal. 
Ford Ford and Cherta for appellant. 
Barrow, Rogers and Nevill for respondents. 





IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH. ] 
Present :—Lord Macnaghten, Lord Atkinson, Lord Collins, 
Lord Shaw and Sir Arthur Wilson. 
Thakur Nawab Ali Khan .. 
U. 
Wahid Ali i .. Respondent. 

Oudh Talukdar and his relatives—Superior proprietor —Sub-propricior— Provision 
for maintenance—Rule of the British Indian Assuciation of Oudh—Construction— 
Suit in a rent Court—Jurisdiction—Maintenauce, payment made on account of. 

Where in Oudh suk-proprietary rights in a village were held by the relatives of a 
Talakdar, who beld superior proprietary rights in it, under the provision for mainte- 
nance in accordance with one of the Rules of Practice, framed by the British Indian 
Association with regard to suits institated and decrees passed therein, dated tne 23rd 
September 1867, viz, ‘ This class will remain in possession of what they actually had 
at annexation or rent-free” during their life time-but subject to payment in the second 


.. Appellant* 


generation of 26 p. c., tothe Talukdar, and iu the third 50 p. c, and will not have ` 


transferable rights. If such persons pay the Government Revenue, plus 10 p. c. to 
the Talukdar, they will have heritable rights in addition.” 

Held, that the bulk sum out of which the percentages were to be struck was the 
assumed rental, of which 50 p.c was the Government Revenue. 

Held, also, that it was not within the province of a Rent Court to determine 
whether maintenance was or was not payable; and consequently that certain pay- 
ments made on account of maintenance to the respondent by the Court of Wards) 
which represented the appellant during his minority, could not be opened up by the 
appellant in suit brought in a Rent Court by him after he attained his majority. 


Appeal froma judgment and decree of the Court of the 
Judicial Commissioner of Oudh (March 27, 1906) varying a judg- 
ment and -decree of the Court of the Deputy Commissioner of 
. Sitapore (September g, 1905), SE yra 
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The principal q.iestion tobe determined in the appeal was 
the right construction of one of the rules (1) made by the British 
Indian Association of Oudh in the year 1869. 

One Fozl Ali, the father of the appellant, was the Talukdar 
of Akbarpur. After the grant of Talukdari Sanad to him, his 
brother, Mehdi Ali, claimed inthe year 1869 ashare in the 
Taluka, or, in the alternative, maintenance. The matter in 
dispute was referred tothe British Indian Association, which 
made an award based upon a compromise between the parties. 
The result of the proceedings, which were confirmed by the 
Financial Commissioner, was that Mehdi Ali was granted for 
maintenance the village of Daryapur, one of the villages in the 
Akbarpur Taluka, and an allowance of Rs. 700 per annum. 

Mehdi Ali died on November 21, 1881, and was succeeded 
by his daughter Abadi Begum, the mother of the respondent. 

On the death of Fozl Ali in 1888, his estate was taken over 
by the Court of Wards on behalf of his minor son, the appellant. 

In October, 1893, the Court of Wards, representing the ap- 
pellant, sued Abadi Begum in the Rent Court for arrears of rent 
of the village of Daryapur for the years 1298, 1299, and 1300 
Fasli, and obtained a decree against her. In November, 1894, 
Abadi Begum instituted a suit in the Court of the Subordinate 
Judge of Kheri against the Court of Wards representing the ap- 
pellant for a declaration that she was entitled to the entire 
rental of the village Daryapur and was not liable to pay anything 
to the Talukdar in the shape of rent, or Talukdari dues. That 
suit was finally disposed of by ajudgment of the Court of the 


` Judicial Commissioner of Oudh, dated the gth of May, 1898, and 


the decree made in pursuance of that judgment -was in the 
following terms :— 

“It ishereby declared that Abadi Begum, the plaintiff, 
succeeds to the rights of Mehdi Ali Khan in the village i aryapur 
subject to the payment of one half of the Government Revenue 
plus 10 per cent Talukdari dues.” 

In May, 1899, the Court of Wards, acting on behaif of the 
appellant, again sued Abadi Begum in the Rent Court for ar- 
rears of rent, on account of the village Daryapur for the 
year's 1303, 1304, 1305 and 1306 Fasli. That claim was made 
and decreed’ at the rate settled by the Court of the: Judicial . 


(1) A trauslation of the rule is eet out in the Judgment of theit Lordships below. 
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Commissioner by its decree dated the gth May, 1898, and on 
appeal by Abadi Begum tothe Court of the Judicial Commissioner, 
the decision of the lower Court was upheld. 


Abadi Begum died in February, 1902, z2., after Khartf 1309 
Fasli, and was succeeded by her son, the respondent. 


The Taluka was released from the management of the Court 
of Wards on May 9, 1904, and on June 19, 1905, the appellant 
instituted the present suit against the respondent in the Court 
of the Deputy Commissioner of Sitapur for arrears of rent due on 
account of the village Daryapur from 1309 to 1313 Fasli. The 
claim was made under the Oudh Rent Act (No. XXII of 1886), 
S. 108, clause 2, and the amount claimed was Rs. 8,253-13-3: The 
plaint alleged that the village Daryapur was included in the 
Taluka Akbarpur, and the appellant held superior proprietary 
rights in the village, which came into the possession of the res- 
pondent on the deathof his mother Abadi Begum; that, in 
accordance with the decision of the Court of the Judicial Commis- 
sioner, dated the gth of May, 1898, and the Rules of the British 
Indian Association, the appellant was entitled to get Rs. 25 per 
cent, on the z¢kas¢ kham (gross income) of the village Daryapur, 
and Rs. 10 per cent. malikana hag (right to malzkana) besides 
certain specified rates, up to thedeath of Abadi Begum; and 
Rs. 50 per cent. on the gross income, and Rs. 10 per cent. of the 
maltkana, besides the said rates, after her death. 


The respondent in his written statement of defence pleaded 
that he was only liable to pay one half the Government Revenue 
plus r0 per cent. thereon as decided by the Court of the Judicial 
Commissioner on the 9th May, 1898, and he further claimed to 
set off against the rent the sum of Rs. 700 per annum awarded 
as maintenance to Mehdi Ali. 


Of the five issues framed by the Deputy Commissioner it is 
necessary to state here only the following :— 


r. For Kharif 1309 Fasli, is defendant liable to pay to plain- 
tiff one-half the Government Revenue for that Res/, plus 10 per 
cent. maltkana on the Government Revenue for that £7s/, plus 
local rates and cesses (as defendant alleges); or fof the full 
rental demand for that Azs¢ plus maltkana and rates and cesses 
(as plaintif allege)? s l 
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2. From Rabi 1309 Fasli to Rabi 13:2 Fasli, both inclusive, 
(34 years) is the defendant liable to pay plaintiff only 4 the 
Government Revenue, plus 10 per cent malzkama on the whole 
Government Revenue (not on the half), plus local rates and cesses 
(as defendant alleges); or 4 the whole rental demand for the 34 
years, plus 10 percent. malzkana, plus local rates and cesses, 
which plaintiff claimsto be due under British Indian Association 
Rules, or what ? 


3. Hasthe Court of Wards which managed the property 
in 1309, 1310 and Kharif of 1311 Fasli- allowed defen- 
dant a set-off—against what may have been due from him for 
rent—of the guzara or nankar of Rs. 700 per annum? If so, can 
that set-off be now held null and void? 


On the first issue the Deputy Commissioner held that the 
respondent was liable to pay to the appellant for the second . 
half 1309 Fasli, one-half the Government Revenue for that 
instalment, plus ro per cent malizkana on such Government 
Revenue, plus local rates and taxes. On the second issue he 
found that, from the first half of 1309 Fasli to the first half of 
1312 Fasli, both inclusive, the respondent, being in the third 
generation, was liable to pay to the appellant the whole Govern- 
ment Revenue for Daryapur, plus local rates and taxes, but 
without the addition of any 10 percent. maltkana. On the 
third issue he held that the Court of Wards had allowed the 
respondent a set off in 1309 Fasli and in 1310 Fasli, on account 
of the allowance above mentioned, and that that set off could not 
be held to be null and void. On September 9, 1905, a decree for 
Rs. 2,853-9-0 with proportionate costs on the amotint decreed 
was made in favour of the appellant. 


‘Both the appellant andthe respondent appealed against 
that decree to the Court of the Judicial Commissioner of Oudh. 
That Court dismissed the respondent’s appeal with costs, and 


- on the appellant’s appealit held that in the years 1310 to 1312 


Fasli, 80 per cent. on the Government Revenue should be allowed. 
The amount of the decree of the First Court was therefore in- 
creased by Rs. 285 with proportionate costs in both Courts, but 
as regards therest of the claim of the appellant, his appeal was 
dismissed with costs. 
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The appellant, therefore, appealed to his Majesty in Council. 
G. E. A. Ross, for appellant—The words sama sarcar 
in the original'are translated as meaning ‘“ Government Revenue.” 
But sama means revenue, that is to say, rent, and sarcar 


here means any superior proprietor, 2. e„ the Talukdar in - 


this case, and not the Government. The true meaning of those 
words is the amount of rent payable to the Talukdar. The rent 
payable to the Talukdar should be ascertained each year, and 
the 25 or =o per cent. referred to in the rule under consideration 
must be taken as the 25 or 50 per cent. of the rent due to the 
Talukdar for that particular year. Thuson the true interpretation 
of the rule the appellant is entitled (2) to 25 per cent. of the 
rental for the second half of the year 1309 Fasli; (6) to 50 per 
cent. of the rental (zzkast kham) for the years 1309 to 1312 Fasli: 
Rs. 700 per annum payable to Mehdi Alias maintenancé 
was only an allowance payable to him during his life-time. It 
‘was not a heritable allowance and came to an end on the death 
of Mehdi Ali. The Court of Wards gave Abadi Begum credit 
for that allowance in the accounts against what was due from 
her for rent for the village Daryapur. The Court of Wards was 
wrong in giving Abadi Begum credit, and the appellant js 
entitled to claim that any credits wrongly given should be treat- 
ed as null and void. 


De Gruyther, K. C., and S. A. Kyffin, for respondent :— 
The case of an under-tenant as regards the rent payable by 
him to the Talukdar, the superior-proprietor, is dealt with 
under the Oudh Sub-Settlement Act (No. XXVI of 1866). But 
where the estate was divisible ‘but was not actually divided, 
and the estate stood in the name of the Talukdar, Act XX VI of 1866 
did not deal with the relationship between the Talukdar and the 
persons interested inthe estate jointly with the Talukdar, as 
regards the rent payable by the latter to the former. Such cases 
come under the Rules of the British Indian Association. The 
word ‘rental’ has a technical meaning in settlement proceedings. 
It means the rental as ascertained by the Settlement Officer for 
the purpose of calculating the Government Revenue, which is 
50 per cent. of this technical rental. The percentages referred to 
in the Rule are the percentages of this ,techuical rental, and not 
of the rent due tothe Talukdar as contended ‘by the appellant. 
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The Talukdar must pay the Government Revenue, even though 
his sub-proprietor or under-tenants fail to pay him anything ; 
and the extra to per cent. of the Government Revenue was added 
to protect the Talukdar, who took some risk. Reference was 
made to a Compendium of the Law specially relating to the 
Talukdarsof Oudh ‘by J.G. W. Sykes, pp. 285 and 310; the 
Oudh Sub-Settlement Act (No. XX VI of 1866); and the unreported 
case of Gapaltar Singh and others v. Ram Rattan Lal, Appeal No. 78 
of 1897, decided on March 10, 1898, by the Court of the Judicial 
Commissioner of Oudh, showing that the actual rentals collected 
vary, and that the assumed rental is double the Government 
Revenue. 

The allowance of Rs. 700 per annum was transferable and 
heritable and was properly set-off by the Court of Wards Fur- 
ther, this suit is brought in a Rent Court, which cannot consider 
this question. 

The Judgment of their Lordships was delivered by 


Lord Shaw.—The question between these parties can be stated 
inshort compass. The plaintiff (appellant) is Talukdar of Akbar- 
pur within which is included the village of Daryapur. As such 
Talukdar he holds superior proprietary rights in the village. 


The defendant (respondent) holds, under the “ provision for 
maintenance ” which falls to be construed, the sub-proprietary 
rights in the village. His mother, Abadi Begum, enjoyed such 
provision for maintenance, being a sub-proprietor in the second 
generation. The plaintiff holds similar rights, being a sub- 
proprietor in the third generation. The payments due from these 
sub-proprietors to the Talukdar are, it is admitted, governed by 
the terms of the provision for maintenance. 


The document so falling to be construed is of some interest. 
It is a translation by the Court translator of “Copy of Rules of 
Practice framed by the British Indian Association with regard to 
suits instituted and decrees passed therein” dated the 25th Sep- 
tember 1867. Under it “ the Talukdars agree to make the fol- 
lowing provisions for the maintenance of their relatives provided 
that their doing so be sanctioned by the Government and be con- 
sidered as a final disposal of the question in the classes of cases 
detailed below.” The Officiating Chief Commissioner at Fyzabad 
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dealing with its terms states: “I think they are in every way as 
liberal as we could expect to obtain for the relatives of the Taluk- 
dar.” Itis plain that the statement of the very important 
questions. of the title to and interest in the land of their portion 
of India was thus put upon a substantial and permanent founda- 
tion, and the decisions of the questions in this case, involving a 
construction of this portion of these Rules of Practice framed by the 
British Indian Association, has been represented to their Lordships 
as of general importance. The provision for maintenance, which 
it is agreed by the parties applies and falls to be construed, is, 
in the language of the translation, as follows :— 

This class will remain in possession of what they actually 
had at annexation “rent-free” during their lifetime, but subject to 
payment in the 2nd generation of 25 p.c. to the Talukdar, and 
in 3rd 50 p.c., and will not have transferable rights. If such per- 
sons pay the Government Revenue, pius 10 p. c. to the Talukdar, 
they will have heritable rights in addition. 

It is, of course, fundamental to ascertain what is the bulk sum 
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out of which these percentages are to be struck. The Govern- . 


ment Revenue is 50 p.c. in such bulk sum. For this and its 
regular payment the Talukdar is responsible. The Government 
valuation is made at intervals of thirty years and is struck, not, 
of course, upon the actual receipts for a particular year, but upon 
an assumed rental which represents the fair average ot the Taluk- 
dar’s annual receipts. A fixed datum is thus arrived at for the pay- 
ment of Goverument Revenue. From the documents produced in 
this case it is manifest that the actual receipts of rental vary greatly 
from year to year and that, were the Government Revenue to be 
fixed upon this varying basis, the greatest difficulties would 
emerge in administration. And, so far as the Talukdars are con- 
cerned, it appears to be much in their interest that the charges 
upon their property should be upon fixed basis. 

If the provisions for maintenance of relatives agreed to by the 
‘Talukdars and sanctioned by the British Indian Association are 
upon the same fixed basis, then all parties, including relatives,the 
Talukdars, and the Government, can understand year after year, 
and be able to forecast, their exact financial position. 

Taking it accordingly that the Government Revenue is 50 p. c. 
of the assumed rental ; that the provision for maintenance of relations 
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in the and genetation is the enjoyment of the property subject 
to a payment of twenty-five p. c. of the assumed rental to the 
Talukdar, and that in the 3rd generation the enjoyment of the 
ptoperty is subject toa payment of 50 p. c. to the Talnkdar, the 
tesult would simply be that in the 3rd generation the sub- 
proprietor in actual possession would relieve the Talukdar of the 
Government Revenue which is the very same sum, vz., 50 p. €. of 
the assumed rental. They would, however, according to the rule, 
as applicable to the provision for maintenance of a perpetual or 
limitable character, pay to the Talukdar an additional sum of 10 p. c. 
As the payments to. the Talukdar might not be regular, and, in 
any view the Talukdar’s responsibility to the Government is 
full and direct, whether he received such payments or not, this 
IO p. c. may be accounted for as a reasonable commission or insur- 
ance, and is accordingly sanctioned by the Rules of the British 
Indian Association under construction, as well as by the rules 
regarding the sub-settlements and other subordinate rights of 
property in Oudh, scheduled to Act No. XXVI of 1866. 


The whole of the above depends upon the fundamental bulk- 
figure being the assumed rental as described, and if that bulk 
figure be so treated, it does not appear to their Lordships that 
there is much left to construe in the rule. 

The Talukdar—the plaintiff-appellant in the present case— 
however, maintains that what ought to be paid by the relatives of 
the 2nd and 3rd generations is not 25 p. C. and 50 p. c. respectively 
of the bulk figure mentioned, but of the actual rent for the parti- 
cular years, and not yearly of the rents as received or ingathered 
for these years, but of the amount of the rents demandable, whether 
received or not. Certain contentions were put forward as to an 
alleged mistranslation of one clause in the rule. That clause 
reads :— , 

‘Tf such persons pay the Government Revenue, for his ten 
p- c, to the Talukdar they will have heritable rights in addition.” 

_ It is said that the words translated “Government Revenue ” 
really mean any payment to a superior such as the Talukdar and 
that accordingly the translation should read « if such persons pay 
(not the ‘Government Revenue” but) the amount due to the Taluk- 
dar plus 10 p.c. tothe Talukdar, they will have heritable rights.” 
It is somewhat difficult to follow such an argument, and the 
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proposed correction would appear to confuse, rather than to clarify, 
the clause. But it is not necessary in their Lordships’ opinion, to 
make any separate pronouncement on that subject. The basis 
of the rule would, in any view, fail to be arrived at; and their Lord- 
ships have little doubt that the assumed rental which is used in 
fact for the Government purpose is, by tke rule, meant to be used 
for maintenarce purposes. The Court below—vzz., the Court of 
the Judicial Commissioner of Oudh—has pronounced a decree 
upon this footing and their Lordships are of opinion that the 
decree is sound. 


Their Lordships do not think that the claim of the Talukdar 
for a contribution of 25 p. c. and 50 p. €. respectively of the rents 
demanded for the yearsin question (plus rop. c in the sense 
of the rule) can be sustained. Paymentson this scale might 
conceivably far exceed, not only the Government Revenue, but 
the entire receipts of rental actually obtained for particular years, 
The rights of the relatives in possession as sub-proprietors might 
thus be reduced to a shadow, and the provisions for these large 
classes of society rendered precarious, 


A construction which would bring about such a result is not, 
in their Lordships’ opinion, warranted on a sound reading of the 
terms of the maintenance provision. 


Another point was argued. It appears that the ap- 
pellant, who during his minority was represented by the 
Court of Wards, objects to certain payments made by that Court 
on account of maintenance to the respondent. Their Lordships 
agree with the view taken by the Judicial Commissioner in his 
judgment of the 27th March 1906 that these transactions cannot 
be opened upinthis case; and, in their Lordships’ opinion, he 
rightly held that “itis not within the province of a Rent Court 
to determine whether the maintenance was or was not payable.” 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. ‘The appellant must pay 
the costs of the appeal. 

Appeal dismissed. 
Solicitors for appellant : Barrow, Rogers and Neville. 
Solicitors for respondent : Z. L. Wilson and Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 


Kambinayani Javvaji Timmaji 


Amma Garu and others. .. Appellants* 

(Plaintiff and her 

legal representative) 

v. 
Kambinayaui Javvajee Subbaraju 

Nayanivaru and others . © Respondents 

(Defendants). 
Timmaji Limitation Act, Art. 144—Adverse possession—Hindu Law—Widow—Compromise 

Amma by relingushing rights disputed— Effect of—No alienation. 

Javvaj ee Plaintiff’s father brought a suit against first defendant’s father for a third share in 


Subbaraju. the plaint Zemindari, obtained adecree and died before division was carried out in 
execution. Plaintiff's mother was brought on record as the father’s legal representa- 
tive, but her right to execute was contested. The District Court and the High 
Court decided in her favour, but leave 1o appeal to the Privy Council was obtained 
by 1st defendant's father and stay of execution applied for. 

Plaintiffs mother and defendant’s father compromised the dispute, by which 
plaintiff and her heirs were to relinquish all their tights under the decree for a con- 
sideration. Plaintiff on attaining majority brought this suit fora declaration that 
the ‘alienation’? by her mother was invalid and inoperative beyond her mother’s 
life-time and for recovery of a third sbare of the Zemindari. 

Held: That there was no transfer of right by the compromise and that the com. 
promise did not effect an alienation by the mother of tights which she possessed so 
as to make the possession of the Ist defendant’s father a possession derived from 
her ; and that the suit was barred by limitation, as the defendant and his father nad 
been in possession adverse to the plaintiff and her father for over twelve years, no 
possession having been obtained by plaintiffs father under the decree obtained by him. 


Appeal from the decree of the District Court of North Arcot 
in O. S. No. 9 of 1903. 

The Advocate-General (P. S. Stvaswamt Atyar) and L. A, 
Govindaraghava Atyar for appellants. 

P. R. Sundara Atyar, P. R. Gandpatht Atyar and S. V. 
Padmanabha Atyangar for respondents. 


The Court delivered the following 


JUDGMENTS :— Miller J.—The preliminary objection that 
the suit was not on behalf of the estate fails. There is nothing 
in the language of the plaint to which our attention was called 





* A. No, 113 of 1905. lst February 1910, 
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which rebuts the presumption arising from the nature of the relief 
claimed, that the suit was on behalf of the estate. 


On the merits I have had an opportunity of reading the judg- 
ment which my learned brother has prepared, and I agree. with 
him that the compromise does not effect an alienation by the 
widow of rights which she possessed, so as to make the possession 
of the rst defendant’s father a possession derived from her. 
The widow gave up or relinquished her rights and interest 
and all claim under the decree, but I do not read that as 
meaning that she transferred those rights, interests and claims to 
the 1st defandant’s father, but only that she undertook to make 
no further claim under the decree. There is a transfer of property 
by him to her but none by her to him. ` 


That being sol concur in dismissing the appeal on the ground 
that the suit is barred by limitation. 


Munro J:—This isan appeal by the plaintiff against the 
decree of the District Court of North Arcot in U.S. No. 9 of 1903. 
The plaintiff’s father brought O. S. No. 5 of 1876 against the 
father of the rst defendant, and a compromise was entered into 
and a decree passed thereon by which one-third of the Kangundi 
Zemindari and a sum of Rs. 20,000 were awarded to the plaintiff's 
father. The plaintiff's father executed the decree so far as the 
sum of Rs. 20,000 was concerned, He also applied in execution 
for the one-third share of the Zemindari, but died in 1878 before 
division was carried out.’ The plaintiff's mother Madamma was 
brought on record as legal representative. Her right to execute 
the decree was contested by the first defendant’s father, but was 
upheld by the District Court and by the High Court on appeal. 
The rst defendant’s father on the 28th October 188x obtained leave 
to appeal to the Privy Council and on the 30th March 1882 applied 
for stay of execution. While matters stood thus the parties came 
to an agreement aud executed Exh. XLI onthe 2nd July 1882. 
Exh. XLI sets out the above facts and goes on to say that in 
view of the termination of the disputes, in view of the trouble and 
loss that both parties had been put to, and also in view of the un- 
certainty of the result of the appeal to the Privy Council a settle- 
ment had been arrived at. Under the settlement the rst defen- 
dant’s father was to give certain immovable properties to Madamma 
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and to the plaintiff who was then a minor, pay Rs.2,500 annually 
to Madamma and alump sum of Rs. 57,000 to Madamma 
and the plaintiff. On their part Madamma, the plaintiff, and 
her heirs were to relinquish all their rights under the decree 
in O. S. No. 5of 1876. The deed then proceeds to say in 
paragraph xro that Madamma took possession of the im- 
movable properties and received payment of the Rs 57,000, 
and relinquished on ber own behalf and on behalf of the 
plaintiff all rights and interest in the decree in O. 8. No. 5 of 1876 
while the rst defendant’s father and his heirs relinquished all 
their rights and interest in the matter of Madammia, the plaintiff 
and their heirs enjoying the properties put in Madamma’s posses- 
sion. It was further provided that Madamma should within twenty 
days certify satisfaction of the decree in O. S. No. 5 of 1876, and 
that the rst defendant's father should withdraw his appeal to the 
Privy Council and his application for stay of execution. These 
provisions were carried out. Madamma died in 1885 and the 
estate wasin charge of the Court of Wards till the 11th March 
1900. Ox the 15th March i990 the plaintiff applied to be 
brought ou record as her father’s representative, and to be al- 
lowed to execute the decree in O. S. No. 5 of 1876. The 1st defen- 
dant contended that as satisfaction had been recorded there was 
uo subsisting decree which the plaintiffcouldexecute. This con- 
tention was upheld by the District Court and the High Court, and 
the plaintiffs application was dismissed. The plaintif then fled 
the present suit. She alleged in her plaint that the settle- 
ment under Ex. XLI was fraudulent and intended to defeat 
her rights; that for the consideration set out in Exh, XLI 
Madamma alienated the property decreed to her father and that 
as the settlement was without legal necessity and in fraud of her 
tights the alienation effected thereby was not binding beyond her 
mother’s, lifetime. She prayed zufer aira for a declaiation that 
the alienation was invalid and inoperative beyond Madamma's 
lifetime, aud for partition and recovery of a third share of the 
Zemindari. 

The District Judge found that the plaintiffs suit was barred 
by res gudatea, by limitation and by S. 244, Civil Proce- 
dure Code (Act XIV of 1882). He also found that the plaintiff 
had no cause of action. The decision of these questions turned 
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mainly upon whether there was an alienation by Madamma-of 
her husband’s estate as alleged in the plaint. The District 
Judge found there was not, and itisto the ‘propriety of that 
finding that the arguments for the appellant have been mainly 
directed. Sheo Narain Singh v. Khurgo Koerryand Sheo Nardin 
Singh v. Bishen Prosad Singh *, Mussamut Indro Kooer y. 
Shatkh Abool Burkat?,and Sant Kumar v. Deo Saran,* are 
relied upon in support of the contention that under the-settle- 
ment or compromise evidenced by Exh. XLI there was an 
alienation by Madamma of the property decreed to the plaintiff's 
father in O. S. No. 5 of 1876. In the first of these cases one 
‘Tejmun Singh having died in 1835, his brothers, though divided 
from him, got their names registered as owners of the estate 
which had been in his possession till his death and, as is clear 
from the report see particularly page 345, where it says the 
brothers got possession in 1835—took possession of at least 
two mouzahs of that estate. The widow of Tejmun Singh, 
alleging that he had been divided from his brothers, sted 
for cancelment of the registration and for confirmation of 
possession. She succeeded in the first Court, but was defeat- 
ed on appeal. She then preferred a special appeal, and, 
while that appeal was pending, entered into a compromise, 
by which she gave up her claim of having the special appeal 
heard, and agreed that the heirs of her husband’s brothérs 
should remain in possession of the two mouzahs, of which, 
as above mentioned, they had taken possession, she herself 
taking the rest of the property forlife with reversion to 
. the heirs ofthe brothers, In 1879, within twelve years after 
the death of the widow, suits to recover the two mouzahs were 
brought by the daughters of Tejmun Singh and their assignees, 
and one of the questions which the High Court had to decide 
was whether the suit was barred by limitation. The Court held 
that there was no adverse possession during the life of the widow 
because “the suit by the widow and the succeeding compromise 
was tantamount to an alienation by the widow of a portion of the 
property for her life-time,” and that: the- period ~of limitation 
must be counted from_her_death._.With sreat—respeet-I-fird 
1.” (1882) 10 ©. L. R. 337. ~.. & “(18765 14 W. R. 148. 
“8, (1886) I. Ia R.8 A, 368. 
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myself unable to accept this view. In Radha Mohan Dharv. Ram 
Das Dey*, one Ramkant died leaving immovable property and 
his widow took possession. The defendant claimed the property 
and threatened the widow with legal proceedings. The widow 
thereupon gave up her own title and possession and permitted 
the defendant to hold the property as part of his estate. The 
question arose whether the possession of the defendant was 
adverse to the widow, and it was held that it was. In Ad? Deo 
Narain Singh v. Dukharan Singh®, on the death of the widow 
who was in possession, the person entitled to succeed to 
the property was the daughter of the last male holder if it 
was his separate property. The defendants, however, took 
possession, and it was alleged that the daughter acquiesced in 
the possession. It was contended that as the defendants held 
possession with the consent of the daughter their possession was 
not adverse to her. The argument was held to be fallacious. 
It was observed that the possession of the defendants was in 
no way derived from or under the daughter, as she had never 
obtained possession herself at all, and that the defendants did not 
maintain their possession in virtue of any title acquired by them 
through her, by sale, transfer or otherwise. It is pointed out that 
the two cases just referred to were not cases in which there had 
been compromise after suit brought. It can, I think, make no 
difference whether the female gives up her claim before suit or 
by compromise after suit, unless there is something in the com- 
promise itself to make a difference. In \Gunesh Dutt v. Mussamut 
Lali Muttee Kooer,® there were two brothers. One had a son, 
Chedee Lall, who died leaving a widow.’ This widow and the 
sons of the other brother put in applications under Act XXVII of 
1860, the former claiming a life interest in Chedee Lall’s estate 
and the latter claiming the property as joint family property. There 
was a compromise by which the widow abandoned her claim and 
admitted the right claimed by the brother’ssons. It was contend- 
ed that the brother’s sons were holding with the widow’s consent, 
and that, therefore, their possession was not adverse to her. The 
Court observed as follows :—“ Looking to the proceedings under 
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Act XXVII it is quite clear that the defendants have never 
-admitted in the slightest degree that they hold under the widow. 
They alleged, and still allege, a title entirely hostile to her and 
possession based on that title, and the faet that she, for reasons 
which we need not consider, chooses to abandon her own‘claim 
* * * does not alter the nature of their possession from 
an adverse to a derived possession. The compromise may be per- 
fectly binding on her, but there is nothing in the terms of it to 
show that the appellants admitted and acquired her rights * 
* * *  * They bought the widow’s silence, but did not 
attempt to acquire her rights as heiress + wooo ow o | | 
considering whether the possession is adverse, we must see whe- 
ther it is based on a title derived from the widow as representa- 
tive of the separate estate or on one which leaves no separate 
estate to be represented.” Now I haveno hesitation in holding 
that the principles upon which the three cases last quoted were 
decided are correct, and, applying them to the facts in Sheo 
Narain Singh v. Khurgo Koerry and Sheo Narin Singh v. 
Bishen Prosad Singh? I am constrained to hold that the 
decision in that case on the question of adverse possession 
‘cannot be supported. The possession of the brother’s heirs 
was clearly adverse to the widow, and this being so, their holding 
could not be regarded as being under an arrangement which in 
its effect was tantamount to an alienation by the widow. -Zz 
Mussamut Indro Koer v, Shotkh Aboot Burkat® there was a 
compromise by which a Hindu widow gave up all her rights in 
the estate of her deceased hnsband, reserving only a life interest 
in part of it, and the question was whether the reversioner was 
bound by the compromise. It was held that he was not, on the 
ground that the compromise could not but be regarded as an aliena- 
tion. Now, there can be no doubt that such a compromise would 
be binding on the reversioner—Jmri¢ Kunwar v. Roop Narain 
Singh *— and if, as I think, what the learned Judges meant to 
say was that the compromise could not affect the rights of the 
reversioner any more than an alienation could have done, there 
is no difficulty in agreeing with them. In Sant Kumar v. Deo 
Saran, +. the widow-got-possession-of-her husband’s property 
etna eee ee ee Oe ee A 


1. (1882) 10 C.L.R. 337. j 2, (1870) 14 W.R. 146. 
8. (1880) 6 O.LR. 776. 4. (1886) LLR. 8 All. 365, 


‘Timmaj! 
Amma 
v. 
Javvajee 
Subbaraju. 


Munro J 


Timmaji 

Amma 
v 

Javvajee 


Subbaraju. 


Munro J. 


“Pp. 


210 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


-alleging it to be his separate estate. Her husband's brother’s son 
sued her for possession of the property. There wasa compro- 


mise by which the widow admitted that the family was joint 
and that she was only entitled{{to maintenance. Ina suit by a 
reversioner after the widow’s death the question arose whether the 
compromise was binding on the reversioner. It was pointed out 
that while a decree finally obtained against a widow in a dona 
fide litigation could bind the reversioners, a compromise was not 
on the same footing as such a decree, and that the compromise 
then in question could scarcely be regarded as having any footing 
higher than that of an alienation which the widow in ‘possession 
of her husband’s divided estate could have made. With all this 
I entirely agree. But it is no authority for saying that the same 
results necessarily flow from a compromise by a widow as would 
flow from an alienation by the widow. 


Now when we examine the compromise in the present case 
in the light of the principles indicated above, it is, I. think, 
impossible to hold that there was an alienation by Madamma -of 
one-third of the Zemindari. The effect of the compromise briefly 
is that for a consideration Madamma agreed not to press her dis- 
puted claim to execute the decree and recover the property. 
There was no admission of her right, no title derived from her. 
In this view the only other question which need be considered is 
whether the suit is barred by limitation. ‘Though the plaintiffs 
father got a decree in 1876 for the suit property he never got. pos- 
session, nor did Madamma. Even as against the plaintiff's 
father the possession of the ist defendant’s father was adverse 
and it having been found that no title was derived by .the rst 
defendant’s father by alienation from Madamma, the property 
continued to be held adversely by the Ist defendant's father and 
the rst defendant up to the date of the suit. The suit is there- 
fore clearly barred by limitation and was rightly dismissed. This 
appeal fails and is dismissed with costs. 


‘ © 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Miller. 
Palamalai Mudaliar a/zas Palamalai Pillai.. Appellant* 


(Defendant 
U. š 
The South Indian Export Company, Ltd... Respondents 
(Plaintif s). 
T. P. A. S. 53—Cunversion of land into cash to defeat creditors—Transferee's good Palamalai 
Saith—Onus— Discharge of mortguge with purchase-money—Lien of transferee. Mudaliar 


A transfer of immoveable property effected by the vendors with the intention of . 
putting their property beyond the reach of creditors by converting land into cash is The South 
voidable under 8. 58 of the Transfer of Property Act, but the transferee wil] be Indian Export 
entitled to a charge on the property to the extent to which the purchase- money Compy. Ltd» 
went towards the discharge of debts secured on the property. . 

Per Wallis, J. :—A sale effected'with the mere object of preferring some of several 
creditors is not voidable under S. 53 of the Transfer of Property Act. 

The onus of proving good‘faith and consideration is on the transferee, 


Appeal from the Decree of the Subordinate Judge’s Court 
of Negapatam in O. S, No. 25 of 1905. i 

P. R. Sundara Atyarand K. Srinivasa Atyangar for appél- 
lant. f 
The Advacate-General (P. S. Sivaswami Atyarjanå S. Varada- 
chartar for respondents. 

The Court delivered the following 

JUDGMENTS :— Wallis J.—The question whether the sale 
in favour of the defendant, Exhibit II, is voidable at the instance. 
of the vendor's creditors depends on the inference to be drawn 
from a number of circumstances attending the sale. The plain- 
tiffs had obtained a decreein the High Court against Madarsa 
Rowthar and Sheik Davood on the 21st October 1902. On the 
2and January 1903 a petition was putin for transfer of the decree 
to the Subordinate Judge’s Court of Negap atam for execution, ` 
and on the 25th March 1903 and the 26th March 1903 two execu- 
tion petitions. were put in in the Subordinate Judge’s Court: for 
execution, Exhibits B and Bi, praying for ‘he .arrest of the 
defendants in the suit and for the attachment of their properties | 
including the property which is the subject of the present suit. In 
support of these petitions an affidavit, Exhibit B2, was sworn by 
the plaintiffs’ agent on the 2oth March 1903 and filed on the 
28th March: 1903, in which it was alleged that some of the pro- 
perties were mortgaged and that the defendants in the suit were 7 
trying to sell the scheduled properties, to discharge only the’ 
mortgage-debt and to appropriate the balance. The Court or- 
dered the attachment of certain houses but not of the lands, as the 
~ A No. 45081907. | dst December 1909, 

=I 


Palamalai 
Mudaliar 


v. 
The South 

idian Export 
ompy., Ltd. 


Wallis, J. 


212 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


Revenue Registers had not been filed: and on the 2nd April the 
plaintiff's agent swore another afidavit, Exhibit B4, stating that 
the defendants having come to know of the execution proceedings, 
were, with a view of defrauding the decree-holders, selling the 
lands in Ottathattai village to the present defendant, that the 
stamp paper had been purchased, and that the sale deed was 
being written. The affidavit was filed on the 3rd April 1903. 
As to the fact of the sale the deponent’s information was correct. 
The sale deed Exhibit II was executed on the 2nd April at 
Negapatam and presented for registration at Tirupundi, ten miles 
off, next day by Madarsa Rowthar, the senior vendor, and exe- 
cution was admitted by the other vendors on the 5th April. 


Now the defendant’s story is that he had been in treaty for — 
the purchase of these lands as far back as October 1902 before the 
date of the plaintiffs’ decree. I am, however unable to accept his 
evidence on this point. It seems to me highly improbable 
that the defendant, who was an employee of the South 
Indian Railway on a small salary, arid had been investing 
his modest savings for over twenty years in small purchases of land 
in the Conjeeveram Talug of the Chingleput District, should, of 
his own accord, have embarked upon purchases of lands in the 
Tanjore District so far beyond his means as the event has proved. 
Between 1883 and 1902 Exhibits VII series show that he had 
made purchases for Rs. 2,644 in all, the largest single purchase 
being for Rs. 1,500 in 1899, whereas in this transaction he be- 
comes, as will be seen, a purchaser for Rs. 17,500. However this 
may be, the evidence that he was negotiating for the purchase 
of these lands in October 1902 seems to me untrustworthy. H is 
story is that the sale went off because of a difference as to price ; 
and as corroboration he produces two stamped papers of eight 
aunas each which he says he purchased before a price had been 
settled. This seems to be most*improbable. Old stamped papers 
are easily procurable, and in the present cases they were pur- 
chased from a stamp vendor who is also the writer of the sale 


deed Exhibit II. The story of the 2nd defence witness that he 
fixed Rs. 16,000 as the price without troubling to ascertain what 


was due on the mortgage also seems to me most improbable. As 
pointed out by the Advocate-General, he is an intimate friend of 
Annamalai Chetty who is the person most interested in the whole 
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transaction, as will be seen, and he has to make admissions 
which affect his credit as a witness. Further it must be remem- 
bered that in cases of this kind local sympathies are apt to be 
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with the debtors. and their transferee and against persons in the Compy, Ltd 


position of the plaintiffs. 

In my opinion we must put aside this evidence and begin 

with the order of the High Court, dated the 21st January 1903, 

transferring the plaintiffs’ decree for execution to Negapatam, 
We next come to two transactions in which Annamalai Chetty 
figures. He was a money-lender at Negapatam, had a mortgage 
on other lands of the judgment-debtors, and was clearly doing his 
best to help them to ‘defeat the plaintiffs’ execution. Exhibit 
XIV isa promissory note bearing date the 2ist February 1903 
executed by Annamalai Chetty in the defendant’s favour for 
Rs. 4,000, which eventually supplied all the purchase money 
found by the defendant, the remaining Rs. 11,000 being ad- 
vanced by Aunamalai. Nothing was directly elicited to cast 
doubt on the date or consideration for the promissory note, but 
it bears avery curious endorsement of discharge on the 20th 
March 1903 which, I agree with the Subordinate Judge, was fabric- 
ated for the purposes of the’present case. Then on the roth 
March we find Annamalai Chetty taking a transfer of the mort- 
gage decree against the judgment-debtors and their family in 
respect of the suit lands for Rs. 7,232-1-0, It was admittedly at’ 
the request of the judgment-debtors that Annamalai took this 
transfer at a time when the plaintiffs’ decree was in course of 
transmission from the High Court to the Negapatam Court; 
and it is also, I think, clear that he took it with a view to assist 
the judgment-debtors to defeat the plaintiffs. Not only did he 
advance to the present defendant the bulk of the purchase money 
for the sale now in question, but on the same day he himselt 
purchased other lands of the judgment-debtors for Rs. 4,000 
which was to be paid to a member of the judgment-debtors’ 
family for a debt alleged to be due by them to her but by no 
means clearly proved. 

Next we have Exhibit III, dated the 20th March, which 
purports to be a receipt given by Sheik Davood, one of the 
judgment-debtors, and Pakkiri Mahomed a member of the 
family, for Rs. 4,000, received from the defendant at the time of 
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the alleged agreement for sale of the lands now in question, and 
the corresponding endorsement by the defendant of the discharge 
of Annamalai’s pro-note, Exhibit XIV, for Rs. 4,000 by payment 
of that amount to “Pakkiri Mahomed and others of Manjakollai” 
the judgment-debtors’ family, which is witnessed by Pakkiri 
Mahomed and Sheik Davood. I agree with the Subordinate 
Judge that these documents are unreliable. The fact that they 
are signed by Pakkiri Mahomed and Sheik Davood and not by 
Madarsa Rowthar, who was the head of the family, and effected 
the sale and got the sale deed registered certainly points to their 
having been got ap for the purposes of the present case after his 
death in December 1903. If there had been such an agreement 
and payment on the 20th March, it would have been mentioned 
in the sale deed Exhibit II. Further it is most unlikely 
that Annamalai Chetty would have paid over Rs. 4,000 
to the judgment-debtors and allowed them to take it away 
before his own claims as transferee of the mortgage-decree 
were satisfied. The conclusion I have come to is that the 
recital in Exhibit II that Rs, 4,000 had been paid previ- 
ously was put in hurriedly to negative the inference that the 
sale was being effected to defeat and delay the plaintiffs and that | 
Exhibit III and the endorsement to Exhibit XIV were fabricated 
subsequently to support this. 

We next come to the execution of the sale deed Exhibit II 
to the defendant on the 2nd April after the judgment-debtors’ 
houses had been attached at the instance of the plaintiffs and 
while proceedings for the attachment of the lands in question 
were pending. It is one of the extraordinary circumstances of the 
case that we find the defendant who was not in a position to pay 
for the suit lands, purchasing other lands as wellon the 4th April 
(Exhibit VI) from a third party for Rs. 2,500, also with money 
found by Annamalai. The total purchase money, Rs. 17,500 is 
said by the defendant to have been made up of the Rs. 4,000 
due to him on Annamalai’s promissory note, Exhibit XIV, and 
of Rs. 14,000 advanced to him by Annamalaion the 4th April 
by a mortgage (Exhibit XV) bearing interest at 12 per cent. of 
all these lands and also of the lands previously purchased by the 
defendant. The defendant says he expected to make 6 per cent. 
on his purchase money, so that the transaction on the face of it 
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was a ruinous one. Nearly three years later, in December 1906, 
at the time of the trial, the defendant had not paid Annamalai 
anything on the mortgage for principal or interest which had 
mounted up to Rs. 19,000, and Annamalai had not entered up 
satisfaction of his decree in consideration of the Rs. 7,500 paid to 
him under Exhibit II, so that he was still at liberty to execute 
his decree against the suit lands. In this state of things, al- 
though the plaintiffs have failed to prove that the sale deed Ex- 
hibit II was fictitious in the sense that it was intended not to be 
operative, one cannot help wondering whether the real transac- 
tion is before the Court and, in any case, Annamalai appears to 
be the person mainly interested in the result of this litigation. 


The question before the Court is, was the sale under Exhi- 
bit II on the 2nd April intended to defeat and delay creditors» 
and if so, is it, voidable against the defendant ? Now if, as found 
by the Subordinate Judge, the intention of the vendors was to 
put their property beyond the reach of the creditors by convert- 
ing it from land into cash, that would, I think, bring the case 
within S. 53 of the Transfer of Property Act. In this country, 
at any rate, that is the most obvious and effective method of 
defeating and delaying creditors.. We have of course, been referred 
to Wood v. Dite, which, as observed in Smith’s Leading Cases, 
Vol. 1, page 18 (11th Edition) has been followed as good law in 
Hale v. Saloon Omnibus Company? and Daroill v. Terry?. The 
first two cases were cited in Zskan Chunder Das Sarkar v. Bishu 
Szrdar*, but none the less the learned Judges observed, and I agree 
with them, that “it would be almost a contradiction in terms to 
say that a transferee for value, who takes the transfer with the 
inténtion of helping the transferor to convert his immovable 
property into money which can easily be concealed, and thus to 
defeat or delay his creditors, should nevertheless be treated as a 
transferee in good faith, and the transfer to him should be upheld, 
though S. 53 says that a transfer made with such intention 
is voidable at the option of creditors . » ‘The same view has been 
taken in Hakim Lal v. Mooshahar Sahu®, in the exhaustive 
judgment of Mookerjee and Holmwood J J. in which itis shown 





1, (1845) 7 Q. B. 892, 2. (1859) 4 Drew 492; 62 E.R. 189. 
3, (1861) 6 H. and N. $07. 4, (1897) I.L.R. 24 C. 825. 
5. (1907) LLR. 34 O. 999, 
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to besupported by the great authority of Lord Mansfield and by 
decisions of the Irish and American Courts. 


The: question therefore is, was the sale under Exhibit II 
effected for the purpose of defeating and delaying creditors by 
enabling the judgment-debtors to convert their land into cash? 
Now if the sale was, what it purports to be on the face of the 
document, a sale for Rs. 15,000, of which Rs. 7,500 was paid to 
Annamalai in discharge of his mortgage-decree and the balance 
Rs. 7,500 to the vendors, then I think the embarrassed circum- 
stances of the vendors, the fact that the sale was hurried on 
after their houses had been attached and when the attachment 
of their lands was imminent, the hurried registration, the 
sale of other lands the same day to Annamalai for a sus- 
picious consideration, all these things go to show that it was 
effected for the purpose of defeating and delaying creditors, and 
that is the finding of the lower Court. It is said, however, 
that the sale was effected with the intention of paying the 
balance to two secured creditors of the vendors, Rs. 3,500 to 
Annamalai himself on account ofamortgage Exhibit XVI for 
Rs. 5,000 effected in 1893, and Rs. 3,o00to another mortgagee, 
one Ramachendra Naidu, under a mortgage Exhibit IX for 
Rs. 18,000 effected in 1893. Now if the sale was effected with the 
object of preferring these two creditors to the plaintiffs and the 
other creditors, it is clear and isadmitted that the sale would 
not be voidable under S. 53 of the Transfer of Property Act, but 
the burden of proving this, where the sale appears otherwise to be 
voidable, is on the defendant (Narayana Pattar v. Viraraghavan 
Pattar!) and should be established by satisfactory evidence. The 
finding of the lower Court is that the judgment-debtors appre- 
hending that they could not conceal the intention with which 
they had sold the property to the defendant and escape from 
liability for arrest without accounting for the Rs. 7,500 in ques- 
tion subsequently gave Rs. 3,000 to Ramachendra Naick and 
Rs. 3,500 to Annamalai Chetty. Unless we can say that this find- 
ingis wrong, the defence fails. Now the evidence put forward by 
the defence as to the dates and circumstances in which these 
two payments were made is of a most unsatisfactory character 
and fails, in my opinion, to show that there was any idea of 
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making these payments when Exhibit II was executed. Exhibit II 
mentions that Rs. 7,500 was to go in satisfaction of Annamalai’s 
mortgage but says nothing of the balance being paid, Rs. 3,500 
to Annamalai, and Rs, 3,000 to Ramachendra Naidu, and the 
evidence as to why they were not mentioned is most unsatisfac- 
tory. ‘The defendant says it was intended to enter them. Anna- 
malai says the writer of the deed was told to enter the payment 
to him but did not do so. Sheik Davood, one of the judgment- 
debtors, says the payments were not entered because it had not 
yet been settled how much was to be paid toeach creditor. It 
is also curious if Exhibit II and the endorsement on Exhibit 
XVI formed part of the same transaction, different writers of 
the deed and the endorsement should have been employed. The 
Advocate-General went further and contended that this was a 
fictitious debt, that the mortgage debt due under Exhibit XVI, 
a mortgage for Rs. 5,000 dated the 2oth May 1893 to Anna- 
malai, had pieviously been discharged or released, but in my 
opinion he failed to prove this, although it is, no doubt, strange 
that Rs. 1,995 should have been paid for principal and interest in 
October 1895 as shown by an endorsement of that date. but that 
there should have been no further payment until the and April 
1903, the date of Exhibit II. But, for the reasons already given, 
Iam not satisfied that the endorsement in Exhibit XVI or the pay- 
ment therein mentioned were really made on the and April, the 
date of Exhibit II. Iam equally unable to believe that the pay- 
ment of Rs. 3,000 to Ramachendra was contemplated at the time. 
And I am not prepared to go so faras the Subordinate Judge in 
accepting the endorsement on Exhibit IX, the mortgage to 
` Ramachendra, as stating that Rs. 3,000 was actually paid him 
on the sth April. The terms of the endorsement are suspicious 
and it is not made by Madarsa, the head of the family, but 
Pakkiri and Sheik Davood, which suggests it was got up after 
Madarsa’s death in December 1903. Madarsa was managing the 
business and had gone ro miles on the 3rd April to register 
Exhibit II. Again nothing could be more unsatisfactory than 
the evidence as to how this payment came to be made. Rama- 
chendra, Defence Witness No. 8, says the money was brought 
him by Periasamy, his agent, but he cannot say when. He used 
to keep documents such as his mortgage Exhibit IX. He cannot 
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say when he gave it to Periasamy. Periasamy gives no explana- 
tion as to how he came to receive payment or to have Exhibit IX 
ready with him for endorsement. He says payment was made to 
him at Annamalai’s house. The judgment on the earlier claim 
petition, where neither Periasamy nor Ramachandra was called, 


“shows that quite a different story was then set up and probably 


dropped because it could have been shown to be a concoction. 
Exhibit X, Ramachendra’s accounts, do not seem to me to prove 
anything. Exhibit Xb is from the rst April 1903 to the 31st 
March 1904 and is kept for purposes of income tax. The writer 
is not called and there is no evidence when the earliest entries 
were made and they may well have been made at a much later 
date than the 5th April. Taking the transaction in Exhibit II 
to be what it purports to be on the face of the document, so 
far as the recipients of the consideration are concerned, the 
evidence that it was anything else seems to me unsatisfactory 
and unreliable. Iam anable to differ from the conclusion arrived 
at by the Subordinate Judge that it was intended by the judg- 
ment-debtors to defeat and delay their creditors, 


The next question is, is the sale voidable against the defen- 
dant as transferee ? In these cases it has been held by Fenkins ` 
C. J. and Aston J.in Amarchand v. Gokul’, that it lies on the 
transferee to prove good faith on his part and consideration: “If, 
however, it be proved that there was a valuable consideration 
adequate to the occasion, the Court willbe slow in ordinary 
circumstances to hold that there was no good faith.’ Bearing. 
this last consideration in mind,I am still unable to hold that 
there was good faith in Annamalai who advanced part at least 
of the purchase-money and acquired a preponderating interest 
under the mortgage, Exh, XV, in the lands conveyed by Exh. 
II. As regards the defendant also, I am unable, on the best . 
consideration I can give to the case, to hold that he has shown 
himself to be a transfereein good faith. For reasons already 
given I cannot regard him as a purchaser in the ordinary course 
of business, and Iam even constrained to question whether tlie 
real nature of the transaction as between him and Annamalai is 
before the Court. If not, this isa strong indicium of fraud. The 
hasty manner in which the price was fixed without any valuation 





I. (1903) 5 Bom. L.R. 142. 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. -219 


of the arrears, ploughing cattleand other things he was taking 
over in addition to the land, and the hurried registration also in- 
dicate that he knew all the facts, and prevent me from differing 
from the Subordinate Judge on this point. 


The Subordinate Judge has held that the properties con- 
veyed by Exh. II were the exclusive property of Madarsa, 
but he gives no reasons for his finding. The contentions of 
the parties are set out in paragraphs 93 to 95 of the judgment, 
and the conclusion I have come to is that both the suit properties 
belonged to the family and not to Madarsa Rowther alone as did 
the business in which they were engaged. The decree which 
the plaintiffs were seeking to execute was only against Mahomed 
Rowther and Sheik Davood, but the present plaint states that 
the business was being carried on by them on behalf of the 
family, and the family were heavily indebted to the plaintiffs as 
well under other bonds iu, respect of which debts decrees have 
been obtained, and this is borne out by Sheik Davood’s evidence, 
as defence witness No. 5. In these circumstances, I have come 
to the conclusion that Exh. II was executed by the other 
parties also for the purpose of defeating and delaying their 
creditors, including the plaintiffs, though not, of course, in 
respect of the pending execution on which they were not liable. 


The next question is as to whether the defendant is entitled 
to a charge upon the property for the amount of Rs. 7,500 which 
he paid in discharge of Annamalai’s mortgage decree. Iu 
Chidambaram Chettiar v. Saint Atyar,* it was held that a 
transfer of a decree intended to defeat and delay creditors was 
wholly void and that the transferee was not entitled to execute 
it jointly with the transferor on the ground that the consider- 
ation for the transfer was the discharge by the transferee of some 
debts actually due by the transferor. In that case the trans- 
feree had merely paid off certain debts due by the transferor. 
Here he has discharged a valid mortgage previously binding on 
the property and I do not think it would be equitable to give the 
plaintiffs the relief they ask for except upon the terms of giving 
the defendaut a charge for the Rs. 7,500 which he has expended 
in discharging the mortgage decree against the suit property, 
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but this again must be conditional on the payment of Rs: 7,500 
being certified by Annamalai if he has not already done so within 
one month of the receipt of this decree by the Subordinate 
Court. ‘The decree of the lower Court must also admittedly be 
modified with regard to the defendant’s purchase under Exh. 
VI which has, by mistake, been included in the decree. The 
parties will pay and receive proportionate costs throughout. 

Miller J.—I agree that, if it be found that the vendee 
assisted the vendors to convert their land into cash to enable 
them to keep it out of the hands of their creditors, the sale 
will be voidable under S. 53 of the Transfer of Property Act, 
and I agree also that in the present case the vendee ought to be 
allowed a charge on the land sold to the amount of Rs. 7,500, and 
as to the terms on which the charge should be allowed. 

I have had greater difficulty inaccepting the evidence as 
sufficient to establish a case underS. 53 of the Transfer of Pro- 
perty Act, but I am not prepared to dissent from my learned bro- 
ther’s conclusion. I therefore agree in the modification of the 
decree proposed by him. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Abdur Rahim. 


Choragudi Venkatadri .. Appellant in Cr. A. No. 487 
of 1909. (1s¢ Presoner)* 

Oruganti Venkata Subbarao .. Appellants in C. A. No. 522 
of 1909. (and Prisoner) 

Boddupalli Subbayya | Appellants in Cr. 





` an A. No. 563 of 1909. 
Timmana Kondalrayudu Naidu J (4th and 6th Prisoners.) 
v. 
Emperor .. i N: we 


Cr. P. Ca, S. 235—“ Same transaction”, meaning of —Insurance Company in fraud 
of the public—Dharkast-holders or applicants.— Not subseribers— Company raru ” con- 
struction—Conduot of accused.— effect of, in the construcion of Articles of Association. 

Per Abdur Rahim J.—In order that a series of acts or several acts may constitute 
one aad the same transaction within the meaning of S. 235, Cr. P. C., there should be 
not only community of purpcse but also continuity of action. The mere existence of 
some general purpose or design is not sufficient to make all acts done with that object 
in view, partof the same transaction. The purpose in view must not be too general 
and vague but must be something particular and definite such as wherea maa with 
the object of misappropriating a sum of money or of cheating a particular individual of 
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a certain amount falsifies books of ac:ount or forges a number of documents. A series 
of acts of misappropriation or cheating in pursuance of a general policy of misappro- 
priation or cheating the public will not form oneand the same transaction, each act 
therein being complete in itself. 

Per Benson J. :—Whether any series of acls is so connected or not as to form one 
and the same transaction must necessarily depend on the exact facts of each case, but 
they are so varied in character that it is impossible to provide a completely accurate 


definition, though there is usually no great difticulty in deciding whether any particular - 


case comes within the rule. : 

An insurance fund was started by theaccused w'tn the object of enabling middle 
clas? people to secure ‘high profits” in return for the money subscribed by them. The 
maximum amount to be paid hy each “diploma-holder” applicant at the rate of Re. 1, a 
month was Rs. 53; and at the end of each year half the amount of money collected during 
the year was to be distributed among the t nominees” cf the * applicants ” who happened 
to die in the year, subject to a maximum of Rs, 1,000. The first three Hvpees to be paid 
by each subscriber was to be treated as entrance fee and that together with 3 annas in 
every rupee of the subscription was to go to the ‘t Company people”? The Company in 
the very nature of things could go on only s9 long as there weie a large number of new 
applicants and a very limited number of deaths The accused directors submitted to 
the Registrar the names of the applicants and issued notices to them in accordance 
with the rules of the Companies Act. The directors (six in number) were charged inter 
alia with having misappropriated 3 distinct suins during a period extending over nearly 
two ycars and someof them with cheating and falsification aud tried together. 

ffeld:—(1) That there was a misjoinder of charges and the trial was bad. 

(2) ‘That in the circumstances of the case the words “Company people” in the 
rules meant only the directors and not the diplom holders and that the conduct of the 
accused in treating the diploma-holders as share-holders by giving notices to them 
could not override the Articles of Association. 

@) That though the whole scheme was in fraud of the unwary and credulous 
public, no offence was committed in the appropriation by the directors of money set 
apart according to the rules to tue “ company people.” 


Appeals from the sentences of the Court of Session of the 
Guntur Division in Case No. 13 of the Calendar for, 1909. 

P. R. Sundara Atyarand A. Krishnaswamt Atyar fot ap- 
pellant in Cr. Appeal 487 of 1909. 

L. A. Govindaraghava Atyar for appellant in Cr. Appeal 522 
of 19090. 

S. Swaminathan for E. Osborneand M. K. Narayangswamt 
Atyar for appellants in Cr. Appeal 563 of 1909. 

Public Prosecutor (C. F. Nafter)in support of the conviction. 

The Court delivered the following 

JUDGMENTS.—Benson J:—I agree with the conclusions 
arrived at by my learned brother whose Judgment I have had 
the advantage of perusing. There can be no doubt, I think, 
that the so called Provident Fund, with its hypocritical profes- 
sions of philanthropy and large promises of profit to all, was, 
from its very inception, a gambling concern, cunningly devised 
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to swindle the unwary and ignorant. Its ariticles of association 
were such that effect could be given to them only for a brief 
period while the number of subscribers was rapidly increasing 


and the number of deaths among the lives insured was few. 
While this condition of things lasted the few subscribers whose ' 


-nominees died stood to receive handsome sums compared with 


the subscriptions paid, but as soon as the increase in the number 
of new subscribers slackened or deaths increased, it was bound 
inevitably to become impossible to continue to pay the benefits 
promised in the prospectus, and liquidation became a necessity. 
The articles of association are, however, so elaborate and invol- 
ved that all this would not be apparent to any one reading them 
unless he was both an attentive and intelligent person, and, no 
doubt, the promoters of the. Company, including the accused 
counted on this, as well as on the cupidity and gambling spirit 
of those to whom they appealed, to secure subscribers to the 
Fund. Among the charges brought against the accused, there 
were three of having cheated specific persons, but the accused 
have been acquittedon these charges and’ there is no appeal 
against the acquittal, so it is not necessary to consider whether 
the conduct of the accused amounted to that offence. 


As regards the offences of misappropriation of which ne 


_ have been convicted ‘I think it is clear that they must be acquitted. 


It has certainly not been shown that the ‘Company people” 
referred to in Articles 10 and 14 mean the subscribers. In fact’ 
there is no doubt that those words must be held to mean the 
Directors, that is the accused themselves, and their heirs; and 
that both the entrance fees of Rs. 3 for each subscriber and the 
sum of 3 annas in each rupee subsequently paid as subscriptions 
were set apart under the articles for certain expenses including 
the profits of the Directors. The accused were, therefore, not 
guilty of any offence in appropriating these sums for themselves, 
and there is no charge of misappropriation against them except in 
regard to these sums. Ialso agree with my learned brother that 
the trial was illegal as contravening the provisions of the Crimi- 
nal Procedure Code with respect to the joinder of more than one 
charge at one trial. The joinder of the various charges could 
only be supported, if at all, provided they were ‘committed in 
one series of acts so connected together as to form the same 
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transaction” within the meaning of §. 235 of the Code, I 
do not think that it is necessary or advisable to attempt to define 
the expression “the same transaction” which the legislature has 
left undefined. Whether any series of acts is so connected or not 
must necessarily depend on the exact facts of each case, 
but these are so varied in character that it is impossible 
to provide a completely accurate definition. There is, how- 
ever, usually no great difficulty in deciding whether any 
particular case comes within the rule. In the present case 
I do not think that it can be said that the alleged misap- 
propriations, extending over the whole period of the Company’s 
existence, were committed in the course of the same transaction 
within the meaning of S. 235; for, if so, the expression 
would equally cover misappropriations of a similar kind extend- 
ing, it may be, over 40 or 50 years. This would obviously 
render nugatory the provisions of the law which are designed to 
simplify and define within reasonable limits the charges that 
may be tried at one aud the same time and so avoid the em- 
barrassment of the accused and I may add of the jury, in 
attempting to deal with a multitude of charges at one and the 
same time, How necessary is a rule of the kind is well 
exemplified by the Sessions Judge’s judgment in the present 
case. It is very desirable that Public Prosecutors and the Courts 
should give full effect to the spirit of the provisions of the Code, 
instead of straining them to cover doubtful cases. 

If we were of opinion that on the merits there was a case 
against the accused we should have had to order a retrial owing 
to the illegality of the trial of the various charges at one trial, but 
this is unuecessary in the view we take of the facts. 

The accused must be acquitted and the fines, if levied, must 
be refunded. . 

In my opinion the Legislature might well consider whether 
some action is not called for with a view to protect the ignorant 
and unwary from the snares set for them by such Companies 
as that of which the accused are Directors. 

Abdur Rakim J:—In Sessions Case No. 13 of 1909 six 
persons were placed on thei: trial before the Sessions Judge, 
‘Guntur Division, and assessors, All the six accused were 
charged as Directors of the Circars Provident Fund, Bapatla, 
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with having committed breaches of trust in respect of three sums 
of money alleged to belong to the Company, vrz., Rs. 469-13-3 
between the 30th September 1905 and the 25th March 1906, 
Rs. 4,639-8-6 between the 25th March 1906 and the 25th March 
1907 and Rs, 5,226-7-1 between the 25th March rgo7 and the 18th 
September 1907, the misappropriation thus covering a period of 
neatly 2 years. The 4th aud 6th accused were also charged 
with having falsified certain accounts by making false entries 
therein on the 20th and the 25th April 1905, and these two and 
the rst accused with having falsified another document on the 
24th June 1905. The 6th accused was further charged with 
having cheated two persons, one on the 6th March 1905 and 
another on the 29th March 1905, and the 4th accused with having 
cheated a third person on the 17th June 1905. ‘Those among the 
six accused persons who were not charged with the substantive 
offence of falsification of accounts and cheating were charged 
with having abetted the commission of those offences. Prima 
facte the trial is open to objection on the ground of multifarious- 
ness. It violates the express injunctions of the legislature pro- 
hibiting the trial of several offences covering a period of more 
than one year at one trial and the trial together of a number of 
offences which are not of the same kind within the meaning of 
the Code, Objection on this score was taken on’ behalf of the 
defence before the Sessions Judge, but the Public Prosecutor 
contended that the trial was justified by the provisions of 
S. 235, Criminal Procedure Code, and the Sessions Judge 
accepted the contention. The same section of the Code is 
relied on before us by Mr. Napier to uphold the legality of the 
trial and if the trial can be justified at allit must be by virtue 
of S. 235, Criminal Procedure Code. It may be mentioned 
that the charges relating to falsification of accounts and cheat- 
ing failed and all the accused have been acquitted of those 
charges. But if the joinder of those charges was in violation of 
the law the accused must have been considerably embarrassed in 
their defence on the remaining charges and their acquittal on 
the charges which the prosecution failed to prove cannot make 
valid the trial if it was illegal ab initio. Further the charges of 
criminal breach of trust as laid, and of ‘which the appellants 
have been convicted, are themselves in violation of the law, as 
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the alleged acts of misappropriation extended over a period of 
more than twelve months. 


S. 235, Criminal Procedure Code, allows of a number of 
offences, even if exceeding three and extending over a period of 
more than twelve months, being tried at one trial if they are 
committed “in one series of acts so connected together as to 
form the same transaction.” It is argued that the case of the 
prosecution being that the Provident Company was in fact a 
bogus concern and the object with which it was set on foot by 
its promoters, these being the six accused, was to defraud the 
public, the various offences charged against them came within 
the purview of S. 235, Criminal Procedure Code. 


I think this contention of the prosecution is clearly unsts 
tainable, Now what isthe nature of the connection contem- 
piated between different acts which would bind them into the 
‘same transaction’? The idea conveyed by the words “ same 
transaction” seems to be obvious enough and it may be doubted 
whether it can be compendiously expressed in simpler and clearer 
language. And, generally speaking, there can be very little diffi- 
culty in arriving at a proper conclusion in a concrete case. For 
instance in this case what is said to connect the different acts 
charged into one transaction is the allegation that these acts 
were committed by the six persons in pursuance of a systematic 
scheme for defrauding those members of the public who might 
subscribe to the Fund. If this contention were sound then if the 
Company was carried on for ten or twenty years anda hundred 
acts of embezzlement were committed during that period the 
accused would be liable tobe tried at one trial for all those 
offences. Obviously this cannot be the scope of S. 235, 
Criminal Procedure Code. No doubt proximity of time any 
more than unity of place is neither a necessary nor decisive test 
of what constitutes the “same transaction” though such proxi- 
mity often furnishes good evidence of the connection which 
unites several acts into one transaction; see Krzshnaswami Pillai 
v. Emperor’. I think, and this seems to be the effect of the 
decisions reported in Emperor v. Sheruf Alli,* Emperor v, 
Datta Hanmant Shahapurkar, 3 Queen Empress v. Fakirapa,* 

1, (1903) LLR. 26 M. 125. 2. (1903) I.L.R. 27 B. 135. 
3. (1906) LL.R. 30 B. 49, 4, (1891) LLR. 15 B. 491, 
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and Queen-Empress v. Vajiram, +, that at least in a certain class 
of cases—the present case is alleged to be within that category— 
community of purpose or design and continuity of action are essen- 
tial elements of the connection necessary to link together different 
acts into one and the same transaction. In such cases the acts 
alleged to be connected with each other must have been done in 
pursuance of a particular endin view and as accessory thereto or 
perhaps, as suggested, by the circumstances in which the acts in 
pursuance of the original design were done and in close proxi- 
‘mity of time to those acts. But mere community of purpose is 
not sufficient ; there must also be continuity .of action. - For it 
may happen that an act is done with a particular object in 
view but the finalaim is abandoned for some time and pursued 
afterwards. For instance, suppose a man forges a document 
with a view to cheat a certain individual and then foregoes his 
intention for two years and afterwards reverts to his original in- 
tention and uses the document for the fraudulent purpose which 
he had in mind when he committed the forgery, it would be | 
difficult to say insuch a case that the offences of forgery and of 
cheating by means of the forged document were committed in 
coutse of the same transaction. As regards community of pur- 
pose I.think it would be going too far to lay down that the mere 
existence of some general purpose or design such as making 
money at the expense of the public is sufficient to make all acts 
done with that object in view part of the same transaction. If 
that were so, the results would be startling ; for instance, sup- 
posing it is alleged that A for the sake of gain has for the last 
ten years been committing a particular form of depredation on 
the public, vzz., house-breaking and theft, in accordance With one 
consistent systematic plan, it is hardly conceivable that he could 
be tried at one trial for all the burglaries which he committed 
within the ten years. The purposein view must be something 
particular and definite such as where a man with the object of 
misappropriating a particular sum of money or of cheating a 
particular individual of a certain amount falsifies books of ac- 
count or forges a number of documents. In the present case not 
only is the common purpose alleged too general and vague but 








L (1892) LLR. 16 B. 414, 
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there cannot be said to be any continuity of action between one 
act* of misappropriation and another. Each act of misappropri- 
_ation was a completed act in itself and the original design to 
make money was accomplished, so far asthe particular sum 
of money was concerned, ‘when the misappropriation took place. 
- This also holds good with reference to the several charges of 
cheating though the falsification of accounts may have connec- 
tion with the charges of misappropriation. 

In my opinion, therefore, the trial was illegal. 

I am also of opinion that the convictions of the accused are 
not justified by the evidence in the case and there should not be 
any retrial. The proposed objects of the Company were to enable 
people of the middle class to secure “ high profits” in return for 
the money subscribed by them and the advancenient of charitable 
works. Its modus operandi may be shortly described as follows. 
The fund of the Company was to consist of subscriptions paid by 
persons who are called “ pattadars” amd also described as 
“subscribers” or “ nominees” or “ diploma-holders.” The 
subscriptions payable were to be at the rate of Re. 1 a month and 
no subscription was tobe paid after 53 payments or after the 
death of the person called “ Darkhastdar? or “ applicant.” At 
the end of each year, half the amount of the money collected 
during the year was tobe. distributed among the “ nominees” of 
those ‘‘ applicants” who happened to die during that year in pro- 
portion to the amount of money paid under each patta subject 
` to the maximum of Rs. 1,000. By rule 14 of the articles of 
association 8 annas out of every rupee subscribed was to go to- 
wards the bonus fund, while the remaining 8 annas was tobe 
dealt with as follows :— 

o 2 o Reserve fund. 

o o 6 Gurantee fund upto Rs. 5,000. 

o o 6 Charity fund. 

o 2 o Commission to agents; the rest ze., 3 annas out 
of each rupee “will go towards the expenses of the company, 
viz, office establishment charges, printing charges, etc, and 
towards the profits of the company people (the vernacular words 
being “ company varu”). Another rule (No. 10) provided that 
the first three rupees paid bya subscriber would be treated as 
entrance fee and not as subscriptfon and “ this entrance fee will 
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be appropriated by the company people for expenses, etc., and 
shall not form part of the bonus which will be distributed.” The 
object of the guarantee fund was to secure to the nominees at 
least twice the amount paid by the subscribers. Thus the benefit 
which is promised in express words to the nominees or subscri- 
bers is the bonus which in no case is to fall short of twice the 
amount paid as subscriptions but which may extend up to Rs. 1,000. 
The “applicant” or“ darkhastdar”, on whose death alone his 
pattadar or nominee isto get the bonus that may fall to his lot, 
need not be under any particular age limit, nor is any certificate 
required as to the state of his health, nor need he be in any way 
related to the nominee so as to give the latter an insurable interest 
in his life. A lucky pattadar therefore stands to win a price of 
Rs. 1,000 for paying in afew rupees, may be 12 or may be 53, 
but not exceeding fifty three rupees and in any case a pattadar 
whose darkhastdar happens to die before the company is wound 
up is sure to get twice the amount subscribed. There is no pro- 
per provision for the profitable investment of the funds of the 
company and the company may go into liquidation whenever it 
chooses. Such aconcern can only last solong as there is an 
accession of new diploma-holders every year and a fair proportion 
of the “applicants” do not happen to die in the course of the 
year. Asa business undertaking it has no sound or stable finan- 
cial basis and the so-called Provident Fund appears to be more 
in the nature of a lottery than anything else. It may be assum- 
ed that the promoters of the company must have foreseen this and 
it could not be expected that they should have promoted a con- 
cern of this nature without at least securing for themselves an 
adequate return for their trouble. The case therefore of the 
accused isthat bythe Company varu in Rules ro and 14 they 
meant themselves and not the diploma-holders. This has been their 
contention from the time the Fund was started and the entrance fee 
as well as the 3 annas out of each rupee have been treated in the 
books of account as money over which they had absolute control 
to be disposed of in meeting the expenses and providing their 
own profits. At the meetings of the diploma-holders the balance 
sheets were circulated among them and these showed that the 
very sums whichithe accused are alleged to have misappropriated 
were treated by themas their own money and no objection 
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was taken to this by any one. Those diploma-holders to 
whom bonus became due were regularly paid ;the reserve fund, 
the guarantee fund, and the charity fund have not been touched, 
and no irregularity of any importance has been pointed out in 
the conduct of the business such as it was. All the books were 
regularly and correctly kept. Under these circumstances it 
would be very difficult to say, even if the action of the accused 
were not justified by the rules, as we think they ought to be 
interpreted, that they, in dealing with the amounts as their own, 
did not believe in good faith that they had a right to do so. 
But I may say without entering into a detailed consideration of 
the question that I am not satisfied that by the “ Companv 
people” in Rules ro and 14 is meant the diploma-holders or 
darkhastdars or both. On the other hand having regaid to the 
fact that express provision is made for bonus to diploma-holders 
and norules whatever are made for declaration of - ‘dividends, 
which I should have expected to find if ‘the diploma-holders 
were regarded as share-holders of an ordinary Joint Stock Com- 
pany, I am inclined to the view that by the phrase “ Company 
varu” the promoters of the Fund alone were meant, 


No doubt the accused from time to time submitted to the 
Registrar the names of the applicants or the diploma-holders 
and issued notices to those persons in accordance with the 
rules of the Companies Act which would uot have been neces- 
sary in law unless they thought the dipioma-holders were really 
the share-holders. I do not, however, think that the inference 
which might thus be suggested by this conduct of the accused 
is sufficient to override the provisions of the articles of associa- 
tion, especially when we find that the sums now alleged to 
have been dishonestly misappropriated were appropriated by 
the accused with the knowledge of the diploma-holders and with 
their approval in assertion of a right inconsistent with the 
claim which is now put forward by the Public Prosecutor on be- 
half of the diploma-holders, I would set aside the convictions 
and sentences and acquit the accused. The bail bonds of such 
of the accused persons as are on bail will be discharged. The 
fines if levied will be refunded to the accused. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 


Natesa Aiyar and others .. Appellant* 

v. (Defendant) 

Appavu Padayachi .. Respondent 
(Plaintif. ). 


Contract Act, Ss. 64, 73, 74—Vendors and Purehasers—Deposit— Breach of contract. 
Forfeiture—Time, if essence of contract—Penalty, meaning of-—Deposit whether 
“benefit derived under the contract.” 

Per Wallis J. Sankaran Nair J. contra) —A deposit, though in money, for the per- 
formance of a contract must be regarded as outside of and collateral to, the main con- 
tract ; and §, 64 of the Indian Contract Act does not cover the case of a deposit of 
earnest money. 

Semble : Even if S. 64 covers the case of a deposit, it is open to the parties on the 
principle quilibet potest renunciare juri pro se introducto to provide fur the forfeiture 
of the deposit on default of performance. 

8s, 73 and 74 ofthe Indian Contract Act deal with the right to recover 
compensation for breach of contract, and do not deal with the right of the de- 
faulting party to reeover back the deposit he has paid or with the right of the other 
party to retain it. 

A deposit agreed to be forfeited is not agreed on as liquidated damages but goes in 
reduction of damages ; and the distinction drawn by courts of equity between stipula- 
tion for liquidated damages and stipulation for penalties has not any bearing on a 
deposit of earnest money. ; 

Per Sankaran Nair J. :—A deposit by a purchaser under a contract of sale of land, 


_ ig not forfeited by him where there ia uo repudiation or abandonment of the contract 


by him; and where the vendor rescinds it before the contract is put an end to by 
the purchaser, he cannot retain the deposit but is only entitled to be compensated ; 
ive, where the damage sustained can be assessed and it is below the deposit amount it 
will not Le forfeited, and where no damage is sustained, the deposit should be restored 
to the purchaser. 

‘Time is not of the essence of the contract and a purchaser is entitled to perform 
his part of the contract within a reasonable time after the expiry of the due date. 

Ss. 73 and 74 ot the Indian Contract Act are intended to get rid of the distinc- 
tions between penalties aud liquidated damages and 8. 74 shows that a 
deposit, as such only, is not forfeited by any breach of contract, The word “ penalty ” 
in 8. 74 means any provision intended to compel the performance of a contract and 
includes a deposit. ; 

A deposit is a benefit derived under the contract within the meaning of 8. 64, 

S. 64 is applicable to cases of deposits also and its scope is not restricted to contracts 
voidable under Ss, 19 and 19 A. 

A provision for forfeiture of a deposit in default of a person finding purchasers for 
the whole plot of land or even any small portion of it within a specified day is a 
penalty and can be relieved against. The rule of law that the distinction between 
penalty and liquidated damages does not apply to a pecuniary deposit is not applicable 
where the damages may be accurately estimated. 


* A. No. 131 of 1907. 21st September 1909. 
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A agreed with B to purchase (or rather to secure purchasers for) certain lands from Natesa Aiyə 
B for Rs. 41,600, out of which a sum of Rs. 4,000 was paid as “advance.” ; Re. 17,000 Vs 
was tu be paid before 24th May ; for the balance a mortgage was to be executed: Appavu 
The plaintiff was to forfeit the advance if he failed to pay before the 24th May and Tedayachi. 
obtain the sale-deed, 1f there was a default on B’s part to execute the sale-deed before 
that date he was to return the deposit with an additional sum of Rs, 4.000. 


A failed to secure purchasers for the entire jands before the specified day. B sold 
the lands afterwards for more than Rs. 41,000, The contract contained a stipulation to 
the effect that B was to execute the conveyance either in favor of the purchaser or ot 
those appointed by him. 

Held :—Per Wallis J. :—That the last stipulation cannot mean that the purchaser 
had a right to make the vendor part with his lands in parcels to third parties for an 
apportioned amount of the purchase-money : its unly effect being to oblige the vendor 
on payment of the purchase-money to execute separate conveyances of different parcels 
of the lands if the vendor so desired. 

Held also :—That the deposit is forfeited on breach of the contract by A. 

Per Sankaran Nair J. :—That A never abandoned the contract or repudiated it 
and that A was entitled to perform it within a reasonable time after 24th May and 
the contract having been repudiated by B on 23th May, A was entitled to recover 
the deposit, 

Appeal from the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 9 of 1906. 

Suit for the recovery of Rs. 8,200 with interest and for the exe- 
cution of a sale-deed by the rst defendant to plaintiff for Rs. 41,000 
in respect of one item of property under a contract for sale of lands 
between plaintiff and 1st defendant on 24th February 1903. The 
plaintiff's case was that under the contract 1st defendant should sell 
„his lands for Rs. 41,000 in favour of purchasers to be procured by 
plaintiff, that if the lands should fetch a higher price than Rs.41,000, 
the excess should go to the plaintiff; that though a time of 3 months 
was fixed for the performance of the contract, time was not of the 
essence of the contract ; that purchasers were got by him, to the 
extent of Rs.45,200, and that he was entitled therefore to Rs.4,200, 
2.é., the difference between Rs. 4,000 which had been advanced by 
him as deposit on account of purchase money and the amount of a 
sale-deedin respect of the remaining lands, The rst defendant, 
while admitting the contract, contended that time was of the essence 
of the contract; that plaintif having procured onlyone purchaser for 
Rs. 12,500 aad having failed to procure any other purchaser within 
the time fixed, in spite of a notice by the defendant (Ex. VIII), 
he rescinded the contract ; that subsequent purchasers were all of 
his own procuring ; that under the contract the plaintiff was to 


forfeit the deposit if he failed to pay upthe money within the 
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ateen, Aiyar 3 months fixed by the contract ; that on all these grounds plain- 
- Appava tiffs claim was not sustainable. On these allegations the follow- 
Padayachi. igg among other issues were framed :— : 

(1) Whether time was not of the essence of the contract ? 

(2) Whether the sales were brought about by plaintiff ? 

(3) Whether the plaintif is entitled to specific performance 
or any other and what relief? 

(4) Whether any and what amount is due to plaintiff from 
defendant in respect of the plaint claim ? 

The material passages in the agreement were the following 
«= * Thave settled to absolutely‘sell you * be * for 
the price of Rs. 41,000 *  outof which the amount received 
as advance on this date is Rs.4,000 and I have executed this agree- 
ment on condition that out of the balance of Rs. 37,000 left 
after deducting the above, you shall pay Rs. 20,000 by means, ofa 
hypothecation executed on the said land and house and within one 
year’s time “ *and bring and pay me in ready cash the balance 
of Rs. 17,000 * * -before 24th May next and obtain the sale- 
deed ; that if there be delay on your part in executing the sale-deed 
on the said due date, you shall forfeit the above said amount of 
advance and that if there be delay on my part in executing the 
sale-deed, Rs. 4,000 in addition to the amount of advance shall be 
paid. I shall execute the said sale-deed in your favour or in favour 
of those pointed by you.” 

The Sub-Judge held on a construction of the contract that 
time was of the essence of the contract ; that plaintiff had failed 
to carry out his portion of the contract ; that the defendant was 
under the circumstances entitled to rescind the contract, and that 
therefore the plaintiff was not entitled to specific performance or 
profits, but that under S. 64 of the Contract Act, defendant was 
bound to restore the benefit which he got from the plaintiffand the 
defendant having sustained no damage, but on the other hand 
having made a profit, was bound to restore Rs. 4,000 the deposit 
amount notwithstanding the clause as to forfeiture of deposit 
(which could be relieved against.) Defendant appealed. 

V. Krishnaswamt Aryar and T. S. Rajagopala Atyar for 
appellant. l 

T. Rangachariar and T. R. Krishnaswami Atyar for res- 
pondent. 
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V. Krishnaswami Atyar—contended that payment according Natea Ai; 
to the terms of the contract was a condition; the failure ipai 
to aet accordingly put an end to the contract zfso Jacto; Padayach 
that both under the terms of the contract and under the 
general law that governed. deposits, plaintiff was not entitled to 
recover the amount of deposit. The deposit was a sum paid as 
guarantee for the performance of the terms of the contract and 
was Collateral to the contract. Non-performance of the terms of 
the contract disentitled the party from recovering the deposit: 
See per Lord Macnaughten in Soper v. Arnold, which was in 
appeal from the case reported in 35 Ch. D. at p. 384 ; Howe v. 
Smith*; Cooper v. London and Brighton Railway Company®. 
The right to restoration was confined to benefits got by 
the performance of the terms of the contract and -not by 
payments which form the basis as it were of contract. If the con- 
tract is. entered into on the basis of a certain payment, call it 
what you will, deposit, earnest or part payment, on the rescission 
of the contract, it cannot be recovered. S. 64, I.C. A, did not alter 
the law. S. 74, Contract Act, does not apply toa case where no 
damages areclaimed and therefore need be assessed. He cited 
Bishan Chand v. Raja Kishan Das*, Ibrahimbhat v. Fletcher®, 
Balvanta v. Bira’, to show that the Indian Law does not 
differ on this matter from the English. The clause as to for- 
feiture is not to be relieved against unless it isso unreasonable as 
to vitiate the whole contract— Maniam Pattar v. Madras Railway 
Company". It does not matter that the other party has made profit 
out of the breach-Lethbridge v. Kirkman*. The distinction between 
initial deposit and subsequent part-payment is pointed out in Corn- 
wall v. Henson*; vide also Sheppard and Cunningham’s Commen- 
taries on the Indian Contract, referred to S. 64; and also to the query 
of Maclean C.J. in Brokmo Duttv. Dharmo Das Ghose? as to S. 64 
being confined to cases under S. 19,1. C. A. There was no reason 
why a party should not contract himself out of the provisions of 
S.64 of Indian Contract Act. No question of public policy is 


- involved in it. 
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5. (1896) I.L.R. 21 B. 827 ( FB.) 6. (1897) LL.R. 23 B. 56. 

7. (1905) I.L.R. 29 M. 118. & (1856) 25 LJ. Q.B. (N.5.) 89, 
9. (1900, 2 Ch, 298, 10. (1873) 1.LR. 26 C. 389. 
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T. Rangachariar —contended that time was not of the 
essence of the contract ; that the defendant had. waived the right 
to insist upon performance in time; at any rate, there was 
no repudiation by the plaintiff so as to bring the case within the 
principle of the cases cited ; though the purchaser could not claim 
specific performance he could still recover the purchase-money ; 
Levy v. Stogden* In re Dagenham (Thames) Dock Co: Exparte 
Huise? ; Gee v. Pearse? ; that forfeiture could be relieved against, 
tbvd and Gour’s Transfer of Property Act p. 463 and cases cited 
therein. He relied upon Cornwall v. Henson* to shew that from 


. mere non-payment abandonment could not be inferred He also 


cited (1904) W.N. p. 163 which lays down that the vendor cannot 
both rescind the contract and retain the deposit. At any rate in 
India S. 64 governs the case; the definition of the word -“voidable,” 
and the use ofitin S. 55 makesit clear that the present case comes 
within S. 64. The only right the defendant has isto damages under 
S. 74, the deposit to go against damages, and it is not competent’ 
to parties to contract out of S. 64 there being no words like “in 
the absence of a contract to the contrary” therein. He relied for this 
View upon Subbarao v. Devu Shette®, Srinivasa v. Rathnasabha- 
pathi", 

V. Krishnaswami Azyar, in reply, cited Halsbury’s Laws of 
England, Vol. 7, p. 482, and showed that in Howe v. Smith" 
repudiation was inferred from. non-performance within time, 
time being of the essence of the contract-(Fry. L.J. at p.105); Soper 


v. Arnold*. In re Dagenham (Thames) Dock Company: Exparte 
Huise? was nota caseof initial deposit and turned upon the 


contract being in fraud of the Company (cf. Cornwall v. Henson)? , 
Srinivasa v. Rathnasadapathit cites Soper v. Arnold? and is not 
a case of a deposit being forfeited but a case coming strictly 
within S. 74 a case of penalty. Cur. ad vuit. 

The Court delivered the following 

JUDGMENTS :— Wallis J.—This was a suit by the pur- 
chaser against the vendor for specific performance of a contract for 
the sale of immovable property and in the alternative for the 
return of the deposit of Rs. 4,000 paid by the purchaser. ‘The 
purchaser failed to complete within the stipulated time, and the 








(1898) 1 Gn. 478, 2. (1878) 8 Oh, A. 1022, 
(1848) 6 E.R. 146. 4, (1900) 2 Ch. 298, 
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lower Court, finding that time was of the essence of the contract Natesa Aiya 
and that the defendant exercised his option of avoiding the con- Appava 
tract under S. 55 of the Indian Contract Act on the plaintiffs oe achi, 
failure to complete, refused to give the plaintiff specific perfor- watts J, 
mance but ordered the defendant toreturn the deposit of Rs. 4,coo 
paid by the plaintiff at the time of executing the contract of sale, 
Exhibit A, although in such contract it is expressly stipulated 
that the amount was to be forfeited by the plaintiff in the event of 
his delaying to complete the contract by the 24th May 1903, and 
he admittedly so delayed. This express provision is overridden, 
in the opinion of the lower Court, by the provisions of S. 64 of 
the Indian Contract Act that when a person at whose option a 
contract is voidable rescinds it, he must restore, so far as may be, 
any benefit he has received under the contract to the other party. 

The question was argued before us at considerable length. 
In expressing my own opinion I propose to deal in the first place 
with the provisions of the Indian Contract Act. Severalcases as 
to the right to recover deposits have been decided in India since 
the passing of that Act, but in none of them has it been sug- 
gested that this question was affected by the provisions of S. 64 
or any-other section of the Act. As pointed out by the House of 
Lords in Soper v. Arnold’ the deposit is primarily a security or 
guarantee for the performance of the contract, and, as observed 
by Fry, Lord Justice, in Howe v. Smtth,* “creates by fear of its 
forfeiture a motive in the parties to perform the rest of the con- 
tract.” If, however, the law will not allow the deposit to be for- 
feited, this motive ceases to operate and the deposit ceases to be 
a guarantee or security for the performance of the contract. The 
learned Lord Justice goes on to observe that “the practice of 
giving something to signify the conclusion of the contract, some- 
times asum of money, or sometimes a ring or other object, to be 
re-paid or re-delivered on the completion of the contract,appears to 
be one of great antiquity and of very general prevalence,” andit 
would further appear from CoLEBROOR’s Digest, Vol. 2, page 77, 
that India may be added to the list of countries in which it pre- 
vailed. It was certainly, therefore, not to‘be anticipated that S. 64 
should have the effect of enforcing the return of the deposit to the 
defaulting party, when, owing to his default, the other party puts 

J, (1889) 14 App. Cas. 429. 2, (1884) 27 Ch, D, 89 at pe 101, 
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Navega. Aiyar an end to the contract, the very case the deposit was intended to 


Appavu 
Padayachi, 


Wallis J. 


meet, S. 64 provides that, where a person at whose option a con- 
tract is voidable rescinds it,the rescinding party shall, if he has re- 
ceived any benefit thereunder from another party to such contract, 
restore such benefit, so far as may be to the person from whom it was 
received. Now a deposit regarded as a security or guarantee for 
the performance of a contract must be regarded as outside of 
and collateral to the main contract, although consisting of money. 
If the contract be performed it will go in part performance there- 
of, but it might equally bea ring or some other object which could 
not go in part performance and would have to be given back on 
completion of the contract. Where we have a contract and a 
guarantee for its performance, although they are included in the 
same instrument it does not seem to me necessary to 
hold that the provisions of S. 64 requiring the party avoiding 
the contract to restore any benefit he has received thereunder as 
far as may be, extend to a deposit regarded asa guarantee. Even 
if a section of this kind applied in terms, it would,I think, be 
open to the parties on the principle guslibet protest renunciare 
Juri pro se tntroducto to provide, as they have in this case provid- 
ed, that the deposit should not be returned on the avoidance of 
the contract ; but I prefer to base my judgment on the view that 
the section does not apply. The opposite construction contended 
for would involve a serious, not to say uncalled for, alteration in 
the law, and if the legislature had intended to make any such 
alteration, it would, I think, have made its intention clear by the 
use of express terms. I feel further strengthened in the view by 
the number of Indian cases as to deposit which have since been 
decided without reference to this section. 


We have also been referred to Sections 73 and 74, but in my 
opinion, these sections deal with the right to recover compensa- 
tion for breach of contract, and do not deal with the right of the 
defaulting party to recover back a deposit he has paid or with the 
right of the other party to retain it. 

The distinctions drawn by Courts of Equity between stipula- 
tions for liquidated damages and stipulations for penalties have 
not, in my opinion, any bearing in this case. Ordinarily a deposit 
of this kind is not agreed on as liquidated damages but goes in 
reduction of damages. Of course the parties may agree that the 
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deposit shall be treated as liquidated damages. In the next ee Aiya 
place Courts of, Equity do not regard a stipulation for the for- ir 
feiture of a deposit as a stipulation for penalty from which Equity Padayachi. 
will relieve. In the case of Mantam Patter v.The Madras Railway Walis J. 
Company,1 to which my learned brother was a party, this Court 
accepted, and acted on this rule and dissented from the case of 
Srinivasa v. Rathnasabapatht? in which it had been lost sight 

of, proceeding upon the authority of Wallis v. Smith? in which 

Sir George Jessel states the rule clearly as follows, at page 258:— 

“ There is a class of cases relating to the deposits. Where a 

deposit is to be forfeited for the breach of a number of stipula- 

tions some of which may be trifling, some of which may be for the 
payment of money on a given day, in all those cases the Judges 

have held that ¢hzs rule” (of treating the stipulation as a penal- 

ty) “ does not apply, and that the bargain of the parties ts to be 

carried out.’ The italics are mine. In the earliest case of Zz re 
Dagenham (Thames) Dock Co; Exparte Hulse* which has 

been cited, a stipulation that half the purchase-money should be 

paid in advance and forfeited for any breach of the conditions 

was treated as a penalty, but the amount was so large as to take 

it out of the ordinary class of deposits, and it does not appear to 

have been treated as such and that is probably why Sir George 

Jessel did not think itnecessary to refer to it as qualifying the 

rule laid down by him. 


Inthe present case the price was Rs. 41,000 of which 
Rs: 4,000 was paid in advance and Rs. 20,000 was to be paid by 
means of a mortgage and the balance of Rs. 17,000 before the 
24th May next when the conveyance was to be executed, and if 
there was any delay on the part of the vendee the Rs. 4,000 was 
to be forfeited. The contract also contained a stipulation that 
the vendor was to execute the conveyance either in favour of the 
purchaser or of those pointed out by him. ‘This last provision 
cannot mean that the purchaser had a right to make the vendor 
part with his land in parcels to third parties for an apportioned 
amount of the purchase mouey ; its only effect was to oblige the 
vendor on payment of the purchase money to execute sepatate 
conveyances of different parcels of the land if the vendor so 








l. (1905) L L. R. 29 M. 118, 2. (1892) I. L. R. 16 M. 474, 
8, (1882) 21 Ch. D, 243. £. (1873) 8 Ch. Appeals 1022, 
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Tates Alyat desired. Subsequently to the execution of the contract the pur- 


Appava 
Padayachi. 


Wallis J. 


chaser introduced one Muniya Pillai to the vendor as willing to 
purchase a part of the land and on the 28th of March the vendor 
executed an agreement to sell the land to Muniya Pillai for 
Rs. 12,500, Exhibit D, and subsequently executed the sale deed, 
Exhibit E, in his favour. It is admitted it was agreed between 
the original vendor and the purchaser that this was to be treated 
as apart performance of the contract anda part payment of 
Rs. 12,500 under it, but I cannot see how this transaction can have 
the effect of converting the stipulation for the forfeiture of the 
deposit into a penalty or of relieving the purchaser from the 
terms of his contract. It is next contended that the plaintiff is 
entitled to recover on the authority of Howe v. Smth.? Iam unable 
to accept that contention. It is found and is clear that in this 
case time was of the essence of the contract, and just before the 
day of payment the defendant gave notice to the plaintiff 
that if payment was not made within the stipulated time the 
contract would be avoided. After that it seems to me quite clear 
that the purchaser was not entitled either to a decree for specific 
performance or to recover damages against the defendant for 
breach of contract. If so, according to the test laid down by 
Fry L J. in Howe v. Smith he also lost the right to the return 
of the deposit. Lord Justice Bowen treats the question as one 
to be determined by the intention of the parties expressed in the 
contract, and Cotton L. J. does not, in my opinion, lay down any 
different rule. That was a case in which, before the Judicature Act, 
according to the view of the Courts of Equity, time was not the 
essence of the contract. ‘There was, I may observe, no express 
provision for forfeiture or non-payment of the purchase-money on 
the due date, and it was eyen provided that if not paid on the 
due date it should bearinterest. On the Common Law side, how- 
ever, time was regarded as of the essence of such contracts and 
the effect of the Judicature Act was to substitute the 
Equitable for the Common Law tule. As there time was 
not of the essence of the contract, in that case, the vendor 
was not entitled to rescind for mere non-payment on 
the appointed day; and even delay which might disentitle 
the purchaser to specific performance might not, in Lord Justice 
1. (1884) 27 Oh. D. 89 at p. 110. 7 
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Cotton's opinion, in some circumstances be sufficient to entitle Natesa Aiya 
the vendor to retain the deposit; in such a case there must be aoe 
something more which would amount to a repudiation by the Padayachi. 
purchaser, and entitle the vendor to treat the contract as re- walli J. 
scinded and retain the deposit. ‘This, however, is no authority, in 
my opinion, for the proposition that where time is of the essence 
of the contract and the vendor owing to non-payment is entitled 
to treat the contract as rescinded and does so, he is bound to 
return the deposit. ` 
Ln re Stott and Alvareyys Contract), Lindley L.J. held that 
the Judicature Act made no difference as to the right of a purcha- 
ser to maintain a suit for the recovery of his deposit, which must 
still be governed by the terms of the contract. “ It appears to 
me the purchaser would fail if he brought an action at law to 
recover his deposit ; and I must say I think the case, Mr. Far- 
well has referred to, of Corral v. Cattell?, is decisive on that 
point. The legal answer is this: ‘There is no breach of con- 
tract at all; you have taken your chance with respect to your 
deposit ; and unless you show a breach by the vendor of his bar- 
gain, you are not entitled to have that. deposit back.” It all 
comes back to this, that, as laid down by Sir George Fessel, sti- 
pulations for the forfeiture of deposits are uot penalties and must 
be enforced according to the terms of the contract. As regards 
the case Fackson v. De Kade?, which is not fully reported, it is 
sufficient to distinguish it from the present case, that in that case 
there was no condition for forfeiture of the deposit, and it is 
unnecessary to consider how it is to be reconciled with the case of 
Howe v. Smitht especially as it was the case of a vendor who, 
after obtaining a decree for specific performance, came to the 
Court and asked for rescission. 


As regards Indian cases, I have already referred to the case 
of Srinivasa v. Rathnasabapathy 5 and the case of Maniam 
Patter x. The Madras Ratlway & Co.® The .case of Luchman 
Das v. Chaler 7 was not a case of deposit. Biskan Chand v. Ra- 
da Kishan Das? and- the case of Balvanta Appajt v. Bhatuar 





1. (1895) 2 Ch. 603 atp. 612. 2, (1889) 4 M and W. 734. 
3. (1904) W.N. 168. 4, (1884) 27 Ch. D. 89 at p. 101, 
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nten àiyar Biya? are in accordance with the view taken in this judgment. 


Appavu 
Padayachi. 
Sankaran 

Nair J. 


I would, therefore, allow the appeal and dismiss the suit with 
costs throughout. 


Sankaran Natr j.—The question is whether the plaintiff 
is entitled to recover the deposit. The plaintif agreed on the 
24th of February 1903 (see Exhibit A) to purchase certain lands 
from the defendant for Rs. 41,000, “ out of which ”a sum of 
Rs. 4,000 was paid ‘“ as advance” on that date to the defendant. 
Rs. 17,000 was to be paid before the 24thof May. ‘The defendant 
agreed on such payment to execute the sale-deed ; and. for the 
balance of Rs. 20,000 the plaintiff undertook to execute a bond 
hypothecating these properties to the defendant. The plaintiff 
was to forfeit the abovesaid amount of advance if he failed to 
pay before that date‘and obtain the sale-deed. If there was a 
delay on the part of the defendant to execute the sale-deed “ be- 
fore the due date,” he was to return the deposit with an addi- 
tional sumof Rs. 4,000. The plaintiff nowclaims specific per- 
formance or the return of the deposit. The claim for specific . 
performance is disallowed by the Subordinate Judge as he held 
that time was of the essence of the contract and the defendant 
was, therefore, entitled to rescind the contract on the expiry of 
the stipulated time and that he rescinded it. The claim for the 
return of the deposit has been allowed. The defendant appeals. 


It is admitted that the plaintiff entered into the contract not 
for purchasing the properties for himself but for selling the ‘lands 
piece-mealat a profit to third parties. He was to introduce 
intending purchasers to the defendant and the agreement of the 
24th February 1903, provided that the defendant was to execute 
the conveyances in their favour. On the 28th March 1903, the 
defendant agreed to sell (Exhibit D) to one Muruga Pillai, some 
of the lands in Exh. A for Rs. 12,500 of which Rs. 3,000 was then 
paid. Rs. 4,000 was to be paid on the 3rst May 1903, when the 
defendant was to execute the conveyance, and the rest was to be 
paid in two years. Onthe 30th May the sale-deed was executed. 
On 15th May the „defendant warned the plaintiff that there was 
only one week more for the expiry of the time under (A) -and 
that the transaction must be concluded before that date. ‘The 


1, (1897) LLR, 23 B. 56. 
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sale not having been effected on the 24th, or the :25th, the defen- Baie, Aiyi 
dant rescinded the contract and informed the plaintiff that he  Appavu 
had forfeited the deposit. On the 22nd July the defendant Padayachi 
sold some lands Rs. 20,000 (H) toone Aghorappierandon the 5th Sankaran 
August some other lands for Rs. 12,500 (FE) to one Muthukumara *""* 
Pillai and there was also a subsequent sale for Rs. 200 to another 

person. In addition to the deposit the defendant has, therefore, 

realised Rs. 45,200. 

It is admitted that the sale to Muruga Pillai under D and E 
was in pursuance of the contract. It is found by the Subordinate 
Judge, and we agree with him in that finding, that the subsequent 
sales were not in performance ofthe original agreement (A). He 
also finds that though the subsequent sales were not brought 
about by the plaintiff ou account of the defendants’ rescission of 
the contract *“ he did something in the way of recommending 
the purchases by those vendees;” and he further found “it 
cannot be said in these circumstances that plaintiff has wholly and 
absolutely failed to carry out his part of the agreement.” 

It is not in fact contended that thedefendant has actually 
sustained any damage by reason of the breach of contract by the 
plaintiff or by its rescission by the defendant. He does not claim 
any damages. The only question, therefore, for consideration 
is whether the defendant is not entitled to retain the deposit un- 
der the terms of the contract. 3 

It appears to me that the English cases lay down the rule 
that to forfeit the deposit it must appear that not only has the con- 
tract not been performed within the time specified, but the default- 
ing party has no intention of performing the contract or that he 
repudiates it ; and that where the vendor rescinds it before the 
purchaser abandons or repudiates the contract, heis not entitied 
to retain the. deposit—see Howe v. Smith.1 Cotton L, J. says: 
“There must be acts on the part of the purchaser which not only 
amount to delay sufficient to deprive him of the equitable remedy 
of specific performance but which would make this amount toa 
repudiation on his part of the contract.” Bowen L. J. says: “It 
is obvious that the party may lose his right to insist on specific 
performance before an equitable tribunal without at the same 
time having necessarily so acted as to justify the other side in 


1, (1884) 27 Ch. D. 89 at p. 101, 
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fatesa Alyar saving that the contract is altogether atan end, We have to 


Appavu 


Padayachi, 


Sankaran 
Nair J. 


look to the conduct of the parties and to the contract itself, and, 
putting the two things together, to see whether the purchaser 
has acted not merely so as to break his contract but to entitle the 
other side to say he has repudiated and no longer stands by it.” 
So, Fry, L. J., referring to the 25th section of the Judicature 
Act of 1873, says: “ The effect of this clause is, in my opinion, 
that the purchaser seeking damages is no longer obliged to prove 
his willingness and readiness to complete on the day named, but 
may still recover if he can prove such readiness and willinguess 
within a reasonable time after the stipulated day. If before the 
lapse of such reasonable time or repudiation by the purchaser the 
vendor rescinds the contract he cannot retain the deposit.” 


Thus in SuGpDEN’s Vendors and Purchasers, 14th Edition, 
page 22, “a stipulation in a contract that incase the vendor 


‘cannot deduce a good title or if the purchaser cannnot pay the 


money on the appointed day, the agreement shall be void, does 
not enable either party to avoid the agreement by refusing to . 
perform his part of it; the seller may avoid the contract if the 
purchaser do not pay the money. And if he, the vendor, insist 
that he has the right to rescind the contract, he cannot at the same 
time retain the depost?’ — Morley v. Cook?, So in Fry on Specific 
Performance, 3rd Edition, S. 1487, it is stated that the 
vendor is entitled to retain the deposit “ where the purchaser 
unjustifiably repudiates the contract or it in any other way goes 
off through his default.” Neither under the Indian Contract Act 
nor in English Law, as pointed out by Fry L.J., in the extract 
from his judgment already quoted, does the contract go off merely 
by non-payment before the stipulated time. So the two conditions 
are: (1) the contract must go off, and (2) going off must be due to 
the purchaser’s default, which must be something else than non- 
payment. Farwell J.,in Jackson v. Dekadte? also was of opi- 
nion that the vendor cannot have rescission and at the same time 
damages for the breach of the contract. In Howe v. Smith? and 
the other cases, there was either abandonment or repudiation of 
the contract by the purchaser before the vendor sold the lands. 

It is clear, therefore, the defendant is not entitled to retain 





1 (1842) Hare 110. 111, 2, (1904) W. N; 168+ 
3. (1884) 27 Ch. D. 89 
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the deposit, because the plaintiff never abandoned the contract Natess Aiya: 
or repudiated it, and the defendant rescinded it on the 25th May Appavu 
though the plaintiff was entitled to perform the contract within Padayachi; 
a reasonable time after the 24th. Moreover, the plaintiff's conduct, Sankaran 
it is found by the Subordinate Judge, shows his willingness to ee 
carry out his promise after that date. In all the cases cited where 

a party has been allowed to retain the deposit, the other party 

has failed to perform the contract within a reasonable time after | 

the stipulated time or has by his conduct shown that he has re- 

fused to perform the contract and repudiated it. 

The breach of the contract, the failure to perform on or be- 
fore the specified date, clearly entitles the defendant to compen- 
sation under Sections 73 and 74 but the contract still subsists 
and the question whether the deposit is forfeited cannot arise till 
the determination of the contract. 

The appeal, in my opinion, fails on this ground. 

Again, if we have to decide this case with reference to the 
ordinary rules which distinguish in English Law a penalty from 
liquidated damages, then it appears to be clear that this provi- 
sion must be treated asa penalty. Thus, supposing in this case 
the agreement was carried out before the 24th May, except as to 
the item last sold for Rs. 200, or supposing there was a piece of 
land worth only Rs. 5 to be sold, then the stipulation that the 
plaintiff is to lose his deposit of Rs. 4,000 must be treated as a 
penalty according to the rule in emble v. Farren’ in which it 
was held “that avery large sum should become immediately 
payable in consequence of the non-payment of a very small sum, 
and that the former should not be considered to be a penalty 
appears to be a contradiction in terms, the case being precisely 
that in which the Courts of Equity have always relieved.” 

The same rule is thus stated by Cotton L.J.in Wales v. 

Smith *;'*'That comes within the same principle as where the 
Courts bave interfered, where one of the covenants has been for 
payment of a sum of money when the damage is capable of being 
assessed accurately and is very much below the sum named.” 
The case of Betis v. Burch? is in point. In Bettsv Burch? the 
plaintiff agreed to sell and the defendant to purchase some pro- 
perty of which possession was to be given onor before the 13th 


T. (1820) 6 Bing 141. 2. (1883) 21 0h. D 243, ai 
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Natea Aiyar October and in the event of either party not complying with 


Pecan 
Padayachi. 


Sankaran 
Nair J. 


every particular set forth in the agreement the defaulter should 
forfeit and pay the other £50. The plaintiff sued to recover the 
amount as he alleged the defendant broke the agreement and did 
not take possssion. It was held that the plaintiff was not enti- 


tled to recover. Baron Martin said: “The plaintiffs counsel 
have established that the same construction must be put on the 
agreement for both parties. Now, as that is so, it would follow, 


if the contention contended for on the part of the plaintiff were 
to prevail, that if a very small part of the price were unpaid the 
defaulter would be liable to the penalty of £50. The cases are 
too strong, and I am bound to saythat thisis a penalty, 2.2, as 
pointed out by Lord Lindley in Wallis v. Smith! the £50 would 


.be payable even though £x onl; might be unpaid.” 


In this case there was no deposit. But there is no reason 
why the case of deposits should be treated as an exception to the 
general rule. See In re Dagenham (Thames) Dock Company ; 
Exparte Hulse? which is an instance of a successful attempt to 
recover back the deposit money. In that case a Company agreed 


- to purchase land for £4,000 and deposited £2,000: the remaining 


£2,000 was to be paid on a day named in the agreement with a 
provision that if the whole of £2,000 was not paid on that day, 
the vendors were to repossess themselves of the land without any 
obligation to repay the deposit. The time was extended by an 
agreement which provided that the £2,000 with all interest should 
be entirely paid and discharged before a certain date. This was 
held to be a penalty. The reason is thus stated: ‘When you 
look at the last agreement it providesthat if the whole £2,000 
with interest or any part of it, however small, remains unpaid 
after a certain day, then the Company shall forfeit the land and 
the portion of the purchase-money they have paid.” This case 
also treats a deposit as damages payable by the defaulting party 
and applies to it the rule that the stipulation which provides for 
payment of a sum of money larger than the amount payable by 
the defaulting party is a penalty. 


With reference to this case Mr. Krishnaswamy Iyer contend- 
ed that if it in any way supports the respondent’s contention, it 
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is opposed to the more recent cases in which it has been held that ae Aiyar 


a deposit is not only a part payment but a security for the per- 
formance of the contract and, therefore, is liable to be forfeited on 
failure to carry out the contract. 

I shall refer to some of those cases though it has to be re- 
membered that they cannot throw light on the Indian Contract 
Act passed long before. 

It is, no doubt, often said on the authority of the decisions 
referred to by Mr. Krishnaswami Aiyar that the cases distin- 


guishing between a penalty and liquidated damages do not apply 
to a pectiniary deposit. But this isso on the ground that if there be 


only one event upon which the money is to become payable, and - 


` there is no adequate means of ascertaining the precise damage 
that may result to the plaintiff from the breach of the contract, 
the parties may fix a given amount to avoid the difficulty; The 
rule, therefore, does not apply to cases where the damages may 
be accurately estimated. It does not get rid of the rule that 
where the provisions of the contract show the stipulation to be 
only a penalty, it must be treated as such and should not be en- 
forced. The deposit will not then be forfeited. I shall refer toa 
few cases that lay down that rule, drawing attention in parti- 
cular to the law as it was understood before the Indian Contract 
Act (1872). 

The case of Palmer v. Temple* decides that where there is 
no forfeiture clause the fact that it is a deposit does not neces- 
satily show that the amount is forfeited and not to be returned. 
and when the party who holds the deposit is entitled to claim 
damages, he must hold it to the use of the other party reducing 
the damages to that extent, if he is entitled to recover more than 
the deposit. This seems reasonable, because if it is absolutely 
forfeited, it cannot go in reduction of damages. The deposit, ac- 
cording to this case, therefore, is really the damages payable by 
one to the other, as settled by the parties themselves by their 
agreement. 

The case that will be next referred to, Hzmton v. Sparkes,? 


where there was forfeiture clause, makes this quite clear, The 


agreement in that case contained the stipulation that as earnest 
1, (1839)9 A. and E. 508. 2. (1868) L. R. 3 C.P. 161, 
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atesa Aiyar of an agreement for the purchase of a public house “ the pur- 


v 
Appavu 
‘adayachi. 


Sankaran 
Nair J. 


chaser has paid into the hands of the vendor £50 which is to be 
allowed in part-payment at the completion of the agreement and 
if the purchaser shall fail to perform his part of the agreement 
then the deposit money shall become forfeited, in part of the fol- 
lowing damages ; and if either of the parties neglect or refuse to 
comply with any part of the agreement he shall pay to the other 
450, hereby mutually agreed upon to be the damages actually 
ascertained and fixed on breach thereof.” As a fact the sum of 
£50 was not paid but the purchaser gave only an I. O. U. for the 
amount, but the Judges held that this made no difference. The 
purchaser made default and the vendor claimed the amount. The 
Chief Justice was of opinion that so far as the stipulation that 
£50 shall be the damages, ascertained and fixed was concerned 
that was not in the nature of a penalty. 


Palmer v. Temple* was distinguished on the ground 
that there was no condition of forfeiture; and it was held 
that as there was a stipulation that the money was to be 
forfeited, the vendor was entitled to the amount of the deposit 
represented by the pro-note. In that case on behalf of the 
vendor the contention was that the £50 was recoverable as 
liquidated damages and the purchaser pleaded that it was a 
penalty and apart from the claim on the ground that there was an 
I. O. U. the only question was whether the £50 was a penalty or 
liquidated damages and in the course of the argument, Bovril 
C. J. remarked: ‘Is there any case where money deposited, as 
in this case, has been treated as a penalty and not as a liquidated 
sum,” and he was of opinion that the cases cited showing the 
distinction between penalty and liquidated damages have no 
application toa case where the agreement contains a stipulation of 
forfeiture. From the observation made in the course of the argu- 
ment and the arguments in the case it is clear that the case of a 
deposit with a condition of forfeiture was not treated as has been 
erroneously assumed, as not falling within the class of cases which 
turn upon the distinction between penalty and liquidated damages. 
Wrkes, J. pointed out: “ In the event of the purchaser’s default 
the deposit is to be forfeited, and there is abundant reason for 
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supposing that the parties meant that the damages as against Nalepa Aiy 

the purchaser should be the sum they have set down.” Pacer 
In my opinion there is a clear authority for the position that j adayachi. 

the reason why the purchaser is to forfeit the deposit isthatitis to Sankaran 

be taken as the damages payable by him. So too in Lea v. Whita- Y=" * 

ker, * all the three Judges concurred in laying down the same 

principle, that the intention of the parties must be pursued and 

where the language of the stipulation shows that the deposit was 

the agreed amount of damage, then the party committing the 

breach of the agreement is not entitled to recover his deposit. 


The other party retained it as the liquidated or estimated 
damages to be retained by the other. 


These decisions were before or about the time of the Indian 
Contract Act. In Wallis v. Smith? the plaintiff agreed to de- 
posit £5,000 by payment to the Bankers to the joint account of 
the plaintiff and the defendant. Fry J., after referring to the 
authorities above cited, held “ these authorities are very strong 
to show that where a deposit has been placed in the hands of a 
third persón and that is primarily the fund for the payment of 
the sum in question, that sum is liquidated damages; and not a 
penalty. ‘That applies strongly to the present case.” 

In appeal Fessel, M. R., classified the decisions and laid 
down four propositions to determine whether a stipulation is a 
penalty or forfeiture. 

Referring to deposit as one of such cases Jesse? M.R. 
says: “Inow come tothe last class of cases. There is a class 
of cases relating to deposit where a deposit is to be forfeited for 
a breach of a number of stipulations, some of which may be 
trifling, some of which may be for the payment of money ona 
given day ; in all those cases the Judges have held that this rule 
does not apply and that the bargain ot the parties is to be carried 
out.” 

The opinion of Cotton L. J. has been already cited. He 
evidently was of opinion that the rule that a covenant to pay a 
sum of money where the damage.is capable of being assessed 
accurately and is very much below the sum mentioned must be 
treated as a penalty applied tothe case of a deposit also. But he 





1. (1872) L.R. 8 C. P. p. 71. 2 (1882) 21 Ch. D. 243, z 
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ae Aiyar held that on the facts this principle was not applicable and that 


Apai 
adayachi. 


Sankaran 
Nair J. 


the sum of £5,000 mut be treated as s liquidated damages. 


Lindley L.J. also held in that case which was one of deposit 
that “it has long been settled that where a person agrees to pay 
a larger sum if he does’ not pay a small one, he does not mean 
what he say s, and the contract is not to have the effect one” 
would suppose it was intended to have. ” In that case, in his 
opinion, the damage could not be ascertained. ‘This case also 
supports the view that a deposit can be retained only as liquidat- 
ed damages but “ where the damage can be small or trivial” or 
ascertainable ‘and is less than the deposit, then it has to be 
treated as a penalty. 


In Howe vi Smith, 2 it was held that a deposit is not anly a 
part payment but is also an earnest to bind the bargain so enter- 
ed into, and creates by the fear of its forfeiture a motive in the 
payer to perform the rest of the contract. The Judges also 
agree that the question is one of construction of the document to 
discover the intention of the parties. Palmer v.. Temple? was for 
this’ purpose relied upon, and Fry, L. J., says that.if the intention 
is not expressed they have to enquire what terms are implied. _ 


, Theonly other English case that need be referred to is the 
case Soper v. Arnold.? Lord Macnaughten stated therein: « The , 
deposit serves two purposes. If the purchase is carried out it goes 
against the ptrchase-money, but its primary purpose is this, it is 
a guarantee that the purchaser means business; and if there isa. 
case in which a deposit-is rightly and properly forfeited it is, I. 
think, when a man enters into a contract to buy real property . 
without taking the trouble to consider whether he can pay for it - 
or not.” In this case there was a stipulation that the purchaser . 
should forefeit the deposit. l 


It will be observeå that there is a distinction between these 
cases and the. case Zz re Dagenham (Thames) Dock Company; 
Ex parte Huise*. In the later case,. the deposit was to be for. 
feited for non-payment of a smaller amount which did not appear 
to be so in thé other cases. 





1. (1884) 27 Ch. D. 39. 2 (1889) 9 A. & E, 508. 
3. (1889) 14 App, Chs. 429. 4, (1873) 8 Ch. 1022, 
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As pointed cut by Mr. Mayne with. reference to Wallis v. atiii Ai, 


Smath? the forfeiture of the deposit for non-payment on a certain 
day is apparently due tothe fact that the damages resulting 
therefrom cannot be accurately estimated or any lesser sum ap- 
` portioned as payable in the event of a breach—Mayne on Damages 
7th Edition, page 160. The rule laid down in Jz re Dagenham 
(Thames) Dock Company: Ex parte Hulse? is not, therefore 
affected by these later decisions. - 


Thus it appears to me that though the English Law in 1872, 
when our Act was passed, treated the question whether the payer 
is entitled torecover the deposit or not, as turning upon the 
intent of the parties to be collected from the whole instrument, 
that intent was often different from what the words in the 
natural sense conveyed. ‘The cases decided that certain words in 
‘certain events beara particular meaning : and it was assumed 
that when the parties entered into the contract knowing that the 
Courts, would attach such special meaning to these words, the 
parties must have used those words in the sense in which the 
Courts understand them, though on the face of them, they may 
have a different meaning. 


One of the anadal rules : so fad: down to discover the intent 
is that where there is a deposit made under a contract for a sale 
of land, and the contract is repudiated, then the deposit is to be 
treated as liquidated damages not recoverable by the repudiating 
‘party, because in such cases it is difficult to assess accurately the 
damage sustained. Even in the case of a deposit, if such an 
intention cannot be gathered from the document as a whole,it will 
be treated only as a perialty— Palmer v. Temple?—or if the deposit 
is larger than the amount ascertained to be due. See Jn re 
Dagenham v: (Thames) Dock Company: Ex parte Huise? and 
Wallis v. Smith?, then also it will be deemed a penalty. 


The real object of the Courts of Equity was to relieve parties 
from their oppressive contracts. It was felt that while a party 
toa contract is entitled only to the specific performance of his 
contract or for damages which he may have sustained on account 





L. (1882) 21 Ch, D. 243. 2. (1873) 8 Ch, 1022, 
3. (1839) 9 A. D. and E, 608, 


aa 
Padayach 


Sankaran 
Nair J. 


250 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


tesa Aiyar.of non-performance, it is inequitable to allow him to derive any 
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undue benefit far in excess of any damage he may have sustained, | 
though the parties may have expressly stipulated to that effect. 

So these rules of construction were adopted. The question 
is whether the Indian Contract Act adopted this theory ofa 
fictitious intention to be discovered by these extremely artificial 
rules of construction, which have perplexed English lawyers 
themselves, or laid down the simple rule that where a contract is 
broken, the damages alone shall be assessed and paid, and laid 
on the Courts the task in all cases of assessing the damages. 

It is, no doubt, in appellant’s favour that the Indian cases 
generally discuss the question only with reference to the rules 
laid down in the English cases and, with one exception, the 
Contract Act is not even referred to. I shall refer to a few of the 
cases cited. In Svrimzvasa v. Rathnasabapathy , the suit was 
brought by a purchaser of the interest of a contractor who had 
deposited a certain sum of money with a Municipal Council under 


‘a contract which provided that the deposit should be forfeited 


on any default made by him in performing his contract. ‘The 
contractor failed to perform the contract and the deposit was 
declared forfeited. In a suit by the purchaser it was held that 
the stipulation of forfeiture was in the nature of a penalty as it 
made the deposit liable to be forfeited, irrespective of the impor- 


. tance of the breach and was not enforceable. The purchaser’ 


gota decree for the amount. The case of Lachman Das v. Chaler? 
and apparently the case of Howe v. Smith? [Soper v. Arnold 
seems to be a mistaken reference of the Reporter] were relied 
upon. Itis important that in this case there was no claim for 
damages by the Municipality and that claim was not considered. 

The next case is Manian Patter v. The Madras Rail way 
Company", 

That also was the case ofa contractor who deposited a 
certain sum of money with the Madras Railway Company, which 
was liable to be forfeited on the contractors default. The rule 
laid down in that case by Subramania Aiyar J. and myself 
was that the forfeiture will not be interfered with, if the amount 





1. (1892) LLR. 16 M, 473. 2. (1887) I.L.R.10 A. 29. 
8. (1884) 27 Ch, D, 89. 4, (1889) 14 A, O. 429. 
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deposited was reasonable in amount, and asit did not appear Natera ‘Aiya 

unreasonable the forfeiture was upheld. Appavu 
On further consideration I do not think that this view is Padavachi 

inconsistent with the decision in Srdnvasa v. Rathnasabapathy?. Sankaran 

Both of them are clear authorities against the appellant’s con- ls 

tention that on breach of the contract the deposit is uncondition- 

ally forfeited. They in effect decide that it can only be claimed 

as damages. In Manian Patter v. The Madras Railway Company? 

it was further held that it may be presumed to be the reasonable 

amount of damages which a Court ought to award,a presumption 

which inay be rebutted by evidence. Where damages are not 

claimed, or, they are less than the deposit, then it is unreasonable 

to enforce the deposit. This alone was necessary for the decision. 

The reasonableness or otherwise of the amount idepends upon 

. the nature of the loss sustained. In the present case no loss has 

been sustained and no damages claimed. There are also certain 

observations, to which, so far as they are inconsistent with this 

judgment, I do not now adhere. 


In Lachman Das v. Chaler? the case which was followed 
in Srinivasa v. Rathnasabapathy' the entire amount in an admi- 
nistration bond became payable on breach of any of the condi- 
tions of the bond. ‘The bond was executed and the stipulation 
was made to secure the due performance of the contract to 
exhibit in Court a true inventory of the estate and for the due 
collection and administration of the estate according to ilaw. It 
was held that the stipulation though made as ia guarantee for 
performance, was a penalty and that the plaintiff was only enti- 
tled to damages, and as he had not suffered any, the plaintiffs 
claim was disallowed. . 

However, in Bishan Chand vw. Radha Kishan Dast the 
learned judges following Æx parte Barrell; Parnell, In re, 
and Howe v. Smith! held that the plaintiff was not entitled to 
recover a deposit after he has repudiated the contract for a sale 
of land. 

So far the decision is consistent with authorities. But they 
apparently proceed further. The defendant therein claimed only 





1. (1892) 1.L.R. 16 M. 474, 2. (1905) LL.R. 29 M, 118. 
3. (1887) 10 A. 29. 4. (1897) I.L.R. 19 A, 89. 
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Natesa Aiyar Rs: 2,000 as damages and the Judges held that he was entitled 
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to recover the full deposit of Rs: 6,500 even though he admitted 
that his damages amounted toonly Rs: 2,000. The observations 
of the learned Judges fully support the appellant. 


In Ibrahimbhast v: Fletcher,? there was a defect of title and 
the question, therefore, really did not arise for decision. In 
Balvanta Appaytv. Bhatkar Bira? following Howe v. Smith? it 
was held that where the contract goes off on account of the pur- 
chaser’s default he forfeits the deposit: 

It will be noticed that all these decisions purporting to fol- 
low the English.rulings arrive at conclusions not easily reconci- 
lable with one another. 

I shall now consider the provisions of the Indian Contract — 
Act. Under that .Act, if a party fails to perform his promise 
before the time specified, the contract does not become voidable 
if time is not of the essence of the contract, the only result of the 
failure being that he becomes liable to pay compensation: ‘To 
enforce a stipulation of forfeiture of deposit seems obviously in- 
equitable unless, of course, we adopt the rule that, however 
oppressive, the terms are to be strictly carried out in all cases of 
deposit. If time is of the essence of the contract then the con- 
tract only becomes voidable at the option of the other party, but 
till he exercise his option the contract subsists so far as specific 
performance isconcerned as before (Section 55). Sections 73 and 
74 are intended to get rid of the distinctions between penalties 
and liquidated damages and it appears to me that Section 74, as 
amended by Act VI of 1899, shows with sufficient clearness that 
a deposit, as such only, is not forfeited by any breach of contract. 
That section provides ‘ that if the contract contains any other 
stipulation by way of penaity, reasonable compensation must be 
awarded not exceeding the penalty stipulated for’. If the deposit 
is treated only as part payment, it is not contended—and the 
authorities are clear that it is not forfeited. 

The decisions uphold the forfeiture on the ground of its being 
a guarantee for the due performance. The word ‘ penalty’ in 
this section means any provision intended to compel the perfor- 
mance of a contract and hence includesa deposit. The argument 





1, (1896) 21 B. 827 at p. 853. 2, (1897) LLR. 28 B. 66, 
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that if a deposit is not forfeited, it ceases to be security for ihe Nee Aiye 
performance of any contract would apply with equal force to every Appavu 
stipulation which is not enforced on the ground of its being a Padayachi; 
penalty. The provision tbat he will get something less than the Sanatan 
deposit is inconsistent with the view that he is entitled to retain 
the whole deposit. Where a person at whose option, under S. 
55, a contract is voidable rescinds it, while he gets compen- 
sation under Sections 73 and 74 for the breach, he has to restore 
any benefit so far as may be to the other party (Section 64), the 
object being to replace the parties in the position which they 
occupied before the contract was made. The deposit has grima 
facie, therefore, to be restored under this section. This is con- 
sistent with the rule of English Law that where there is no aban- 
donment or repudiation of the contract by the purchaser and the 
vendor puts an end to the contract, he cannot claim to retain the 
deposit. It was argued that Section 64 applies only to contract 
voidable under Sections 19 or 19 A. Section 55 shows that the 
contracts referred to therein are voidable, and I see no reason to 
limit the operation of the section as suggested. 
‘It was then contended that this is not a benefit derived under 
the contract. Iam unable to accept this contention either. If 
not a part of the contract thereis no fresh consideration and a pro- 
mise to fulfil a pre-existing obligation cannot be a consideration. 
There is'iu fact only one contract. The deposit is also 
part of the consideration. If it be a different contract 
then the forfeiture must be absolute which, it is admit- 
ted, is not the case, as it will goin reduction of damages 
or will be treated as part payment if the sale is subsequently 
carried out, It stands on the same footing for this purpose as 
the stipulation by the defendant to pay Rs. 4,000 to the plaintiff 
on his default. That cannot be a different contract and is clearly 
only a penalty. Not only deposits but penalties also may be en- 
forced on the same ground, If we uphold this contention of the 
appellant, we shall have to declare those deposits forfeited, which 
are only penalties according to English decisions and also in 
cases where there is no repudiation. The section also recognises 
no difference between deposits for sales of land and for other pur- 
poses ; not between contracts in which time is of the essence 
and others. 
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atasa. Aiyar It was also argued that it isopen to a party to waive the 
appavu benefit of any provision of law in his favour and as the plaintiff 
Padayachi has agreed to forfeit the deposit, the stipulation must be enforced. 
Wallis J. This argument would apply to every penalty. ‘These sections are 
intended to prevent a party from enforcing the express provisions 
of his contract and, therefore, that there is such a stipulation 
is no reply. See section 1 of the Contract Act. My conclusions 
are:—According to the English decisions where there is a deposit 
by a purchaser under a contract of sale of land, the deposit: is 
not forfeited by him ; where there is no repudiation or abandon- 
ment of the contract by him, and where the vendor rescinds it 
before the contract is put an end to by the purchaser, he cannot ` 
retain the deposit, 
Where the damage sustained can be assessed and itis below 
the deposit amount it will not be forfeited. I think Srinivasa v. 
Rathnasabapatht? , is rightly decided. Under the Indian Contract 
Act the vendor can recover only the damages sustained by breach 
of contract and if he rescinds the contract he must restore the 
deposit. 
As in this case no damage has been sustained and there is no 
plea to that effect, I would dismiss the appeal with costs. 
Wallis J—As my learned brother is in favour of confirming 
the judgment, the appeal is dismissed with costs. 
The memorandum of objections is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Abdur Rahim. 
Muthukana Ana Ramanadhan 
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It is not an objection to the validity of a wakf that some provisions are made in Ramanadhap 


the deed of wakf for the benefit of the donor's family, provided such provisions are not 
inconsistent with the gift being one substantially for charity, and this question has to 
be decided in each case with reference to the terms of the particular deed. If the 
provisions for the donor's children and descendants in a deed purporting to be by way 
of wakf exhaust the bulk of the income and are to last for an unlimited period o 

time, such a wakf would be iliusory. 

Where a Mahomedan donor mentions several purposes as ubjects of his bounty and 
one of those purposes faile, if a general intention can be gathered from the deed 
dedicating the property to charity, the entire property is to be devoted to the lawful 

- objects of the wakf, if any, mentioned ja the deed, and in the absence of any such 
object being specified, to the poor, whether a definite portion of the income has been 
set apart for the objects which fail, or not ; and it makes no difference in principle to 
what the failure is due. 

The expression of a general charitable intention need not be in any particular form 
of words. 

Meaning and use of words “ Wakt” and “ Sadaat” explained. 

Heid, also that the deed of endowment in the case was not bad. 

Held also on a construction of the deed ia the case:—That the intention appa- 
rently is that the charitable objects mentioned are in the first place to be berefitted 
and if any surplus is left it is to be divided among the heirs whom also the donurs, 
though, no doubt, wrongly, supposed to be proper objects of the gift ; that the trustees 
were not meant to have unfettered power and that the intention of the donors was that 
the trustees ehould treat the différent objects of the donor’s bounty according to the 
rate provided by law, 4.2, equally ; that the salary provided for the dharmukartas was 
not unreasonable und that the direction to accumulate one third of the income was 
intended for the benefit both of the charitable purposes mentioned as well the heirs. 

Held also ;—That the wakf was valid ; that the income of the property was to 
be devoted for the benefit of objects:‘mentioned in the deed other than the “ heirs ”’ of 
the donors ; aud that the provision for accumulation which would enure solely for 
the benefit of charitable purposes in the above view did not offend against the law 
‘of perpetui ties. 


Second Appeal from the decree of the District Court of 
Tanjore in A. S. No. 323 of 1901, presented against the decree 
of the Court of the Subordinate Judge of Negapatam in O. 5. 
‘No. 62 of 1898. 

Suit for a declaration that plaintiff is entitled to attach and 
bring to sale certain properties claimed by the defendants to be 
wakf property. Thedeed under which the defendants claim was 
in these terms:— Trust deed executed by (1) Ahmed Nayna 
Markayar * * (2) Hassin Kuthu Sahib to two persons, v23., 
(1) Vava Marakayat (2) Mahomed Nayna Marakayar :— 

“As we have given up with our full consent the undermen- 
tioned two villages worth Rs. 20,000 (twenty thousand) for the 

purpose of charity, you should annually pay from out of the income 
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of the said properties, the Melvaram, repairs, salaries for servants, 
Maganam and other important expenses and for one share out of 
the balance you should purchase such immoveable property as 
would yield income for carrying out the said charity and add (it). 
From the remaining two shares each of you and your successors 
should take as salary Rs, 10 per mensem for discharging the said 
duties. From the balance you should perform annually without 
failure the annual Pattah, Kuthum, etc., for our ancestors and 
for us, after decease. 


“You should annually give in the month of Ramezan to the 
Mesukins, Ojivanam Noumanam, Sathakka, Jakath, ete. The 
surplus should be divided in equal shares once a year without 
distinction of sex between our heirs, or their sons, grandsons, in 
existence from generation to generation inclusive of you. The 
properties purchased subsequently and the income thereof should 
be added as said above to the said charity properties and be 
dealt with according to the above terms. If, in any year no 
immoveable is purchased for the } amount and added as stated 
above that $ amount “also should be added to the said 2 amount 
and the balance that remains after the expenses should be divided 
according to the particulars above. You and after you such 
persons as are males in our family honest and competent to 
manage not exceeding 3 in number according to seniority 
should be the Dharmakartas for the said properties and conduct 
all business. If any heirs entitled to a share should ask, you are 
to give them correct accounts at their expense. In case you or the 
Dharmakartas succeeding you should mismanage or cause to be 
mismanaged, the heirs who are entitled to a share may remove 
the said Dharmakartas and appoint other Dharmakartas in the 
said position. You or the Dharmakartas who are your successors 
subsequent heirs or othet heirs who succeed them hereditarily are 
entitled to obtain from time to time only the shares due to you 
out of the said properties subsequently added the sights thereof 
and the income thereof but are not entitled to sell, mortgage, give 
them as security or charity or dowry or hippath or have any 
other use of them. The batta expenses, etc., of those who are 
doitig work in the said village should be met from the salaries of 
those persons. For debt and other claims due by any persons who 
are entitled to a share the said property or the incomes thereof 
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or the rights thereof cannot be liable. ‘To this effect have we Ramanadhar 


delivered up with our full consent the said properties to you this 
day.” 

Plaintiff’s case in respect of the deed was that the deed was 
a colorable one brought about with a view to defeat creditors; 
that it created a perpetuity; that it was void for uncertainty as 
the amounts to be spent in respect of each charity is not 
mentioned; that Fatia is not a charity according to Maho- 
medan Law, nor provision for the maintenance of the descendants 
of the settlors. 

The contention of the defendants was that it was valid 
wakf conceived Jona fideand not with a view to defraud creditors. 
Rs. 3€0 being found to be the amount customarily spent by the 
settlor on charity, the Subordinate Judge upheld the wakf only 
to the extent of a charge of Rs. 600, że., the expenses by the 
charity and the mutwalli’s pay, as the dedication could not be said 
to be a substantial dedication to charity. On appeal the District 
Judge upheld the deed wholly on the ground that the dedication 
was substantial as it was. Hence the appeal. 


S. Srinivasa Atyangar and A. Nilakanta Atyar for appel- 
lant. 

L. A. Govindaraghava Atyar and Sitarama Rao for P. R. 
Sundara Atyar for respondents, 

S. Srinivasa Atyangar (with him A. Nilakanta Atyar) :— 
The settlement evidenced by Ex. I. is liable to be avoided- 
at the instance of the settlor’s creditors. The settlors were in- 
debted at the time of the execution of the deed. They were 
moreover, engaged at the time in a risky trade. The settlement 
was voluntary. [Couwr¢.—This is a question of fact and you can’t 
go into it in second appeal.] My next point is that the wakf deed 
Ex. I is void for indefiniteness and uncertainty. It does not set 
out what portion of the income is to be devoted to charity. Under 
the deed.—(a) 4 of the income is to be utilised for the purchase 
of immoveable property capable of yielding income and this 
property is to be added to the existing property ; (4) out of the 
remaining 2 each of the two trustees is to have Rs. 10a month 
as his salary ; (c) out of the balance the trustees are to perform 
(I) the annual Fateha of the settlors and their ancestors, and 
(2) give cash doles to and feed the poor in the month of Ramzan ; 
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the surplus is to be equally divided every year among the mem- 
bers of the settlors, families irrespective of sex distinction. 

`. . The trustees‘are not bound to expend any particular portion 
of the income on charity. It will not be a breach of trust on their 
part even ifthey spend only Rs.5 every year on charity. In 
other words there is no legal obligation on the trustees to spend 
any amount for charity. _ 

Then follow provisions entirely different. The members of 
the settlor’s family are to call for accounts from the trustees, and 
to remove them in case they mismanage. The deed also prohibits 
alienation of the properties and says that they should not be liable ` 
for the debts of any of the members of the settlor’s family. The 
Mutwallis under the'deed should always be selected from among 
the members of the settlor’s family. Al these provisions point to 
the conclusion that the settlors’ intention was to give the property 
jn substance to their descendants. There was no substantial 
dedication to charity and the deed is therefore invalid—Moha- 
mad Ashanulla Chowdhry x. Amarchand*?; Abdul Gafur v. Nizam- 
udin?; Abdul Fata Mohamad Ishak y. Rasamayya Dhur Chowdhre*; 
Magibuunissa v. Abdur Rahim*; Mohammad Munwar Alt v. 
Ruzia Bibt®; Fuzlir Rahim Abu Ahmud v. Mohammad Obedul 
Azim Abu Hassan®; Alamgir Khan v. Kamerunnissa”; Mahomed 
Hassan v. Mahomed Ibrahim*. 

Fateha is no charity—Kaleloola Saheb v. Nusseeruddeen 
Saheb’. [ 4. Rahim J.—In those cases the endowment was for cere- 
monies at a private tomb. They had no reference to Fateha ce le- 
brated inthe house.] Moreover there is the feeding of the poor 
which certainly is a proper object of wakf. In the 18 Madras case 
also there was feeding of the poorand yet it was held that Fateha 
was not a proper object of wakf. My next point is that external 
evidence is not admissible to show how much is to go tor charity. 
That will amount to making a new deed and not interpreting the 
deed of the settlor—Muhamad Munmawar Ali v. Rasulan Bubi*°; 
Fuzlur Rahim Abu Ahmad v. Mohamad Obedul Azim Abu Has_ 
san?! ; Muhamad Ashnulla Chowdhry v. Amarchand*; Rat 








1. (1889) 17 C. 498; 17 1. A. 28. 2. (1892) 17 B. 1; 19 I. A. 170. 
3. (1894) 22 C. 619; 22 L A. 76. 4. (19C0) 23 A. 233; 28 1. A. 15. 
5. (1905) 27 A. 320. 6. (1908) 30 C. 666. 

7. (1902)-4 O. L. J. 442. 8. (1903) 5 B. L. R. 624. 

y, (1894) I, L. Re 11 of 231. 10. (1899) 21 A. at 838, 


11. (1903) 10. 30 Ç, at 666 and 677, 
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Radha Kishan v. Collector of Jaunpur’. The casein 17 LA. 28 E 
is clearly distinguishable as in that case the deed itself provided 
that the amount to be expended for charity is to be in accordance 
with custom. The case Pulchand v. Akharyar Khan,? which is 
based on Shazk Mahomed Ashanulla Chowdhury v. Amarchand3 , 
is also distinguishable. There the document was of the 
18th century and the whole property was deédicated for 
charity. No surplus was in contemplation and no gift of the 
surplus to the descendants. Assuming, however, that evidence is 
admissible, there is no evidence of any custom in the present case: 
On the evidence the amount expended for charity is only Rs. 250 
out of an annual income of Rs. 1,500. This is certainly not 
giving the bulk of the property to charity. The amount expended 
for charity subsequent to the date of Exhibit I not being in 
excess of what used to be expended by the settiors before the 
settlement, the deed was not intended to have effect— Fazlur 
Rahim Abu Ahmed v. Mohamad Obedul Azim Abu Hasan*; 
Muhammad Munnawar Alt v. Rasulan Bibi". 

L. A. Govindaraghava Atyar (for P. R. Sundara Atyar) and 
B. Sitaram Rao for respondents :—(1) The dedication to charity 
cannot be said to be illusory. Charity is the primary object ; 
only if a balance remaius it is to be distributed amongst descen- 
dants. (2) External evidence is admissible—Morgan v. Morris® ; 
Annabat v. Khunjt,” ; Divarakanath Bysack v. Barroda Pershad 
Bysack® ; Kulsom Bibee v. Golam Hossein Cassim®. If evidence 
is not admissible the trust must be held good to the extent of one 
half—THEoBoLp on Wills, p. 359- (4) If.the deed is not good 
asa wakf it may be upheld as a settlement on the testator’s ` 
descendants or as a giftto them—Divayakanath Bysack v. Barroda 
Pershad Bysack® ; Nizam Udinghulam v. Abdul Gafur?®; Abdul 
Gafur v. Nizamudin*1. If the provision in favour of the descen- 
dants is bad, a trust will result in favour of the poor. ‘The pro- 
vision for charity must be upheld as a charge— Shack Mahomed 
Ashanulla Chowdhury v. Amarchand?; Fazlur Rahim Abu 
Ahmud v. Mohammad Obedul Azim Abu Hassan? ; Bikani 
Miry. Sheik Lal Poddar**; Nizamuddin Gulam v. Abdul Gafur'; 
Bishen Chand Balawat v. Nadir FTosseint 4, 





1. (1900): LL.R. 28 I.A. at 26. 2. (1896) LLB. 19 A. 211. 

3. (1889) I.L.R. 17 I. A. 28 4. (1903) I.L.R. 30 C. at 677 

5. (1899) L.L.R. 21 A. at 339. 6. (1858) L.L.R. 3 M. 323, 

7. (1889) LLB. 14 B, 1. (1878) LL.B. 4 C. at 448 

9. (1905) LL. 1 0 0. W. N. at 485 9. 10, (1888) LL.B. 13 B. 264. 

11. (1892) LLB. 17 B. I. (1905) LER. 27 A. 320, 

13. (1892 TLE, § 0 C. 116. u (1887) L.L.R. 15 C, 319=15 L.A. 1, 
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S. Sreenivasa Atyangar replied. 

The Court delivered the following 

JUDGMENT :—The question which arises in this second 
appeal is whether the disposition of property contained in a 
document executed by two Mahomedans of the Hanafi sect, 
Ahmed Nayna Marakayar and Hussain Kuthu Sahib, is valid 
according to Mahomedan Law. The deed Exhibit I begins with 
a recital that the property consisting of twa villages of the total 
value of Rs. 20,000 is given for the purpose of charity and then 
states that out of the gross yields the melvaram, repairs, salaries 
for servants, maganam, and other important expenses are to be 
defrayed and the balance of the income is to be divided in 3 shares. 
From 2 shares out of the 3 shares of the income the Dharma- 
kartas or trustees appointed by the deed and their successors 
are to take Rs. 10 per mensem as salary for discharging their 
duties, and as regards the remainder of thetwo shares, the direc- 
tion to the trustees is as follows.—“ You should perform annually 
without failure the customary (not “the annual” as wrongly 
translated in the paper book), Pattah (meaning Fateha), Kuthum 
(meaning Khatam) etc. for our ancestors and for us after our 
decease. You should annually give in the month of Ramzan to 
mesakins or the poor ojinam z.e., food, udumanam, z.e., clothes, 
saaka meaning alms, jagath, ete. The surplus should be 
divided in equal shares once a year by our heirs or their sons, 
grandsons in existence from generation to generation inclusive 
of you.” ‘The 3rd share of the income after paying the expenses 
is to be “utilized in purchasing other immoveable property which 
js to be added to the said charity properties and dealt with ac- 
cording to the above terms,” and ifin any year no immoveable 
property is bought with the one-third of the net income, the 
amount is to be added to the two-thirds and ‘‘ divided according 
to the above particulars.” ‘Two sons of the two executants were 
appointed Dharmakartas or trustees of the deed and it is provided 
that their successors should be male members of the family not 
exceeding 3 in number ; the heirs of the donors should be enti- 
tled to call upon the trustees to render proper account of the 
management and to remove such of the trustees as may be guilty 
of mismanagement and appoint competent men in their place. 
‘The Dharmakartas and the successors, the heirs, and the descen- 
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dants are not to receive more than the shares allotted to them out Peet 
of the income and they will not be entitled to alienate the BR 
properties nor will the properties be liable for their debts. Such pints 
is the tenor of the deed, but before considering the question how mio sa 
far the disposition is valid, we ought.to mention that as found 
by both the Courts below the two executants of the document 
at the time of its execution were in solvent circumstances and 
owned properties of considerable value besides the two villages 


and that the gift in question was not made to defeat creditors. 


In the deed itself the word “wakf” does not occur, but as 
the entire scheme of the disposition is to ‘‘tie up ” the property 
in perpetuity by prohibiting alienation of it, it can only be upeld 
if at allasa wakf. The Mahomedan Law recognises another 
‘form of gift to charity called sadaqah, the only important distinc- 
tion between it and wakf being that by sadagah not only the 
beneficial interest but also the legal estate is passed to the parti- 
cular charity to be held by the trustees appointed by the donor. 
In a wakf the legal estate or “ ownership” is not vested in the 
Muttawalli or trustee but is so to speak transferred to God. The 
trustees or the beneficiaries of a wakf, therefore, are not autho- 
rised to alienate the wakf property unless especially authorised 
by the settlor or with the sanction of the Court in cases of neces- 
sity, and except in very especial circumstances the corpus of the 
‘dedicated property must be left iatact and only the income can 
be devoted to the designated charitable purpose. On the other 
hand, when property is given by way of Sadaqah to some 

‘charitable object, the corpus itself or its equivalent, ifthe trustees 
find it proper or necessary to sell the property given in sadaqah 
and to convert it into some other form of property, and not merely 

_ the income is to be devoted to that object. The question, there- 

fore, is whether a valid wakf has been created by Exhibit I. 

Ose of the objections urged against its validity by the 
learned vakil for the appellant, who as a judgment-creditor of the 
executants of Exhibit I attached the property in execution of 
his decree, is that pattah or fateha, one of the objects of the gift, 
is a superstitious use not countenanced by the Hanafi canon law. 

As found upon the evidence which agrees with the general 

practice prevalent among Mahomedans in India, the ceremony of 
fateha consists in distribution of alms to the poor, accompanied 
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with prayers for the welfare of the souls of deceased persons, 
either the prophet or other saintly personages in Islamic history 
or the donor’s own ancestors. One would require very clear autho- 
rity for the proposition that rites like these are condemned by 
the Mahomedan religion as superstitious, and we have not been 
referred to any such authority nor are we aware of any. Reli- 
ance is, however, placed on behalf of the appellant on the - case 
of Kaleloola Sahib v. Nuseerudeen Sahib,’ but there the main 
object for which the property was dedicated was of a very different 
character. It was ‘‘for the daily, monthly, and annual expenses 
of the afroesaid mausoleum (the tomb of the donor’s husband) 
such as lighting, frankincense, flowers and salaries of the repea- 
ters of Koran and readers of benedictions, &c., as well as for the 
annual fateha ceremonies of the deceased and after my death 
for my annual fateha ceremony.” So far as it can be gathered 
from the report, fateha ceremonies and the reading of the Koran 
were to be performed at the tomb of the donor’s husband and thus 
the learned Judges say in their judgment : “ Inthe absence of an 


‘express authority showing that the dedication for ceremonies at 
a private tomb—and for that purpose only—is valid under 
‘the Mahomedan law, we do not think we ought to uphold the 


deed. It creates a perpetuity of the most useless description 
which would certainly be invalid under English Law;” and in 


-another part of their judgment they state that “ the result of an in- 


vestigation of the authorities seems to be that endowments purely 
for purposes like the present seemto be against the principles of 


-Mahomedan Law”. Weare not called upon in this case to determine 


_ how far the,performance of ceremonies such as those mentioned in 


LL.R. 18Mad. isin accordance with a proper interpretation of the 
texts of Mahomedan law or with the spirit of Mahomedan religion, 
the general aim of which nndoubtedly .is to avoid even the 
semblance. of all idolatrous and superstitious practices. On the other 
hand the fact cannot be overlooked that fora very long time in 
India the custom has been largely prevalent of erecting mausoleum 
over the remains of men of reputed sanctity and for endowing 
property for their upkeep and for performance of religious cere- 
monies at such tombs, and such endowments have.been recognised 
by the Courts as valid under the designation of durgahs, asthanas,. 


1, - (1894) LL.B. 18 M, 201. 
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khankahs, &c. It may be said, asis no doubt the opinion of Ramsnadha 


Collins, C, J: and Parker, J. in Kaleloola Sahit’s case’, that the 
Courts should not extend their recognition to endowments in 
connection with tombs of persons other than saints ; but at the 
same time it can be argued that no line of distinction can be 
drawn on grounds of Mahomedan religion between the two cases. 
It is not, however, necessary for usto express any decided 
‘opinion on the point raised in Kaleeloola Sahib v. Nusurudin 
Sahib.* We are of opinion-that the performance of fatehas, which 
so far as it involves the expenditure of any money consists in feed- 
ing the poor, is a valid object of wakf. 


The most material question is, isthe wakf illusory within 
the meaning of the Privy Council rulings in Mahomed 
Ahsanulla Chowdhry v. Amarthand,? and Abdul Fata 
Mahomed Ishak v. Rasamaya Dhurchowdhrt 3 aud confirmed 
in a series of cases afterwards. The effect of the Privy 
Council decisions seems to be that wakf in Mahomedan 
law is a gift of property for charitable or pious pur- 
poses: that in this connection ‘charitable,’ ‘pious,’ or ‘religious’ 
purposes must be understood in their ordinary and natural mean- 
ing, 2.é, in the sense analogous to that of the English law. 
Aggrandisement of the donotr’s family or protection from poverty 
of the donor’s descendants without any limit of time is not a 
charitable and pious purpose as contemplated by the Mahomedan 
law of wakfs; and a gift for the benefit of a man’s own family, 
relatives or descendants is not charitable nor pious within the 
‘meaning of the law of wakfs. Thata gift to charity would be 
deemed to be illusory if the provisions of the deed show that such 
gift is not to take effect, if at all, until after an indefinite period 
_ of time, while those who are.really meant to be benefitted are the 
donors’s relatives and descendants to the remotest degree and that 
insuch a case general expressions of piety and of charitable 
motives on the part of the donor are to be treated asa mere 


cloak to hide the real nature of the transaction.: But it is not- 


an objection to the validity of a wakf that some provision is 
made in the deed of wakf for the benefit of the donor’s family, 
provided,such provisions are not inconsistent with the gift being 


1. (1894) 1. L, R. 18 M. 201. 2. (1889) I. L, R. 17 C. 498. 
3. -(1894) I. I. 'R. 220. 619. 
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one substantially for charity, and this question has to be decided 
in each case with reference to the terms of the particular deed. 
If the provisions for the donors children and descendants ina 
deed purporting to be by way of wakf exhaust the bulk of the 
income and are to last for an unlimited period of time, such'a 
wakf would undoubtedly be illusory. Nothing more definite can 
be deduced from the authorities. Is the gift to charity properly 
so called in this case, therefore,a mere make-believe? What is 
pointed to in support of this contention of the appellant are the 
provisions that the proportion of the income to be devoted to 
charitable purposes is not fixed so that the trustees are at liberty 
to devote only a nominal portion of the income to these purposes 
and thus make the bulk of the income available as surplus for the 
benefit of the heirs; that the donors intended this result is to be 
inferred from the fact that the trustees are to be appointed from 
among the heirs, and the heirs are authorized to call upon the 
trustees to tender accounts, while outsiders are given no such 
authority. But wedo not think that this is a fair interpretation 
to put on the deed.’ The intention, so far as it is expressed, 


-apparently is that the charitable objects mentioned are in the 


first place to be benefited and if any surplus is left it isto be 
divided among the heirs whom also the donors, though no doubt 
wrongly, supposed to be proper objects of the gift. The non- 
ascertainment of the proportions in which the different objects 
are to be benefited leaves it to some extent to the discretion of 
the trustees to determine the amounts to be spenton each object. 
But does the discretion extend so far as to enable them not 
to give any portion of the income or merely a nominal amount 
to any particular object or objects mentioned. - There is no- 
thing in the deed which would justify us in saying that the 
trustees were meant to have such unfettered power; and the 
donors must therefore be presumed to have intended that the 
trustees should treat the different objects‘of the donors’ bounty 
according to the rate provided by law in such cases, vzz., by divid- 
ing the income equally among the several objects mentioned. 
We do not think that the provision for the selection of the 
trustees from among the heirs of the donors, which isan usual 
provision in deeds of endowment in this country and the fact 
that power is conferred on the heits who are given an interest 
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in the settlement to call for accounts from the trustees— not that Ramanadhan 


members of the general public or the Court are excluded by any- 
thing in the deed from interference in case of mismanagement— 
are sufficient to indicate that the real intention ofthe donors 
was other than what is expressed, And we may say that, in our 
opinion, the salary provided for the Dharmakartas is not un- 
reasonable and the direction to accumulate one third of the 
income is intended for the benefit both of the charitable purposes 
mentioned as well as the heirs. 

What then is the rule of Mahomedanilaw applicable to a case 
in which the donor mentions several purposes as objects of his 
bounty and one of those purposes fails? The rule is that if insuch 
acasea general intention can be gathered of dedicating the 
property to charity the entire property is to be. devoted to the 
lawful objects of wakf, if any, mentioned in the deed, and in the 
absence of any such object being specified, to the poor, whether 
a definite portion of the income has been set apart for the object 
which fails or not. ‘The expression of a general charitable inten- 
tion need not be in any particular form of words and in this 
connection it should be borne in mind that in the cases about to 
be cited from the writings of Mahomedan Jurists, the words 
‘wakf, and ‘sadaqah’ in their different grammatical forms are 
used merely because these phrases are in common vogue as 
denoting ideas of perpetuity anda general intention to give to 
charity. In its literal significance the word ‘wakf’ means 
‘detention’ or ‘tying up’, and the word ‘sadaqah,’ which is 
generally translated by English writers on Mahomedan law as 
‘charity’ or a ‘charitable purpose,’ when used by the Mahomedan 
Jurists in the sense of the Mahomedan Canon Law, coimprehends 
any act which iscapable of conferring spiritual benefit 
on its doer if it is done in the hope of acquiring such 
Spiritual benefit. In Fit hul Quadir, a well known 
commentary on Hedayah and a work of great authority on all 
questions of Hanafi Law, it is laid down ‘If aman makes a wakf 
for Zaid and the poor, and Zaid does not accept the gift, the 
wakf will be for the benefit of the poor; and similarly if it is for 
Zaid and Omar and Omar refuses the gift or it appears that he 
was dead, his share will go to the poor” and later on “ if the 
donor says ‘ for the needy among my children’ and he has but 
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one needy child, that half the income will go to the child, and 
the other half to the poor.” (See Vol. V, pp- 451, 452 Egyptian 
Edition). Qadhi Khan, a jurist of the highest authority, says in 
his Fatawa : “ Ifa man says, ‘ this house of mine is wakf by way 
of sadagah or sadaqah by way of wak” and no more, this is valid 
according to Abu Yusuf, Mahomad, Hilal-ul-munaaz, (may 
God’s blessings be on them), and it will be a wakf for the benefit 
of the poor” and further on “if he says i this land of mine is 
sadaqah by way of wakf for 4’ it will be valid and the gift must 
be construed as if the donor had said ‘ this is sadaqah by way of 
wakf for the poor’, because the primary object of sadaqah 
is the poor but the produce wil] be for Æ so long as he lives; 
and similarly if he says ‘this is sadaqah by way of wakf 
tor B in perpetuity’ or says ‘ for my children in perpetuity’ the 
answer in that case also is the same”. (See Qadhi Khan, Vol. 
HI, Bulaq Edition, printed in the margin of Fatawa-Hindia on 
Alamgiri). In Bahrur Raiq, a book of accepted authority among 
Hanafis, itis stated: “And if he says ‘this land of mine is 
sadaqah by way of wakf upon Abdulla’ and Abdulla does not 
accept the gift the wakf is valid and the produce will go to the 
poor”, Then later on itis laid down: “ And if he (z. e., the 
donor) says-it (z'e., the wakf) is for Zaid aud Omar as long as 
they shall live and after them for the poor and Zaid accepts the 
gift but Omar does not, then Zaid will have half the produce 
and the other half will go to the-poor ” (See Bahrur Raiq, Vol. 
V, p. 215 printed atthe press). In Al-Isaaf, among the cases 
cited on this point are the following: “And if he (the 
donor) says ‘it (z.¢., wakf) is for my sons’ and he has two 
sons or more the whole of the produce will be for them—- 
and if be has only one son that son will be entitled to 
half the produce and the other half will befor the poor” and 
“if he says ‘it is for my sons’ and he has daughters only or says 
‘it is for my daughters’and he has sons only, the produce will go 
to the poor and they (#e., the sons in one case, and the daughters 
in the other) will get nothing” and if he says ‘I have made this 
my land wakf for my child and the residue for the poor’ and the 
child dies, Abul Kasim (a well known Hanafi Jurist) says ‘ the 
produce will be spent on the poor........” “and if a man makes 
wakf for his children and descendants in perpetuity as long as 


? 
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the generations last, then after them for the poor and he has no Romanadhan 


child, the produce will go to the poor and ifa child be born to him 
the produce will be given to the child and descendants and on 
their termination to the.poor.” (See Al Isaaq; Egyptian Edition; 
pp. 96, 97 and 99). It.would be easy to multiply cases from the 
original authorities in support of the principle which, in our 
opinion, governs this case, but we think it will be sufficient to 
quote one more passage, and that from BAILLIE’S Digest of Hanafi 
Law which, as is well known, is a compilation from Fatawa 
Alamgtri. It is laid down (see page 6oy, 2nd Edition): “ Ifa per- 
son should make his landa sadaqah appropriated—Mr. BAILLIE, 
it should be remembered, translates the .word wakf as appropri- 
ation—for Abdulla and Zeyd, the produce is for both. When both 
die the whole is for the poor ;.and when one of them dies his half 
is for the poor, In like manner when a class of persons (Kowm) 
is named, the produce is to be divided according to the number 
of heads; and ‘if one of them dies, his share goes to the poor and 
the remainder to the survivors,” 


In the above cases the failure of the particular gift which 
then Japsed into the residue for the benefit of the poor or of the 
other objects mentioned in the deed was due either to the death 
of. the individual for whom the benefit was intended or his refusal 
to accept the gift or to non-existence of the designated class. 
But it can make no difference in principle to what the failure is 
due, and the result must be the same where the gift to one of the 
objects mentioned in the deed fails by reason of its not being a 
proper object of such disposition of property. In the present 
case the benefaction intended for the heirs of the donors would 
fail because, according to Mahomedan law as applicable to British 
India, such a provision does not properly fall within the scope of 
wakf although the Mahomedan Jurists might have thought 
otherwise. We must, therefore, hold that the wakf is valid and 
the income of the property is to be devoted for the benefit of the 
objects mentioned in Ex. I other than ‘the heirs’ of the 
donors. We may also observe that as the gift under Ex. I 
should, in our opinion, be upheld as a valid wakf, the provision for 
accumulation which would thus enure solely for the beuefit of 
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charitable purposes, cannot be said to offend against the law 
prohibiting perpetuities. 
We dismiss the appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kz, Chief Justice, 
and Mr. Justice Sankaran Nair, 


Ummanga and another .. Appellants.” 
(Defendants 
v. Nos. 4 and 5) 
Appadorai Pattar and others .. Respondents 
(Plaintif and 


Defendants Nos. 1, 2, 
7, 12, 13 and.I4). 
Malabar Law —Deed of sale in favour of a woman and her son —Construction— 
Joint tenancy not recognized— Co-parcenary—Interest taken by eaoh— Attachment of 
property in eveoution of decree against one after death of the other. 
Oo-parcenary exists among the members of a Malabar tarwad; and the rule of joint 


tenancy is not appiicable to acquisitions by people governed by the Marumakkathuyam 
law, 


Where two members of a tarwad, acquire property in their name for the tarwad, on 
the death of one, all the other members of the tarwad, and not the survivor exclusively, 
take It. But where a property is purchased in the name of a woman, governed by the 
Marumakkathayam law and her son, for the benefit of the tavazhi, is would depend upon 
the constitation of the tavazhi whether the son has any alienable interest in is or not. 
TË the tavazhi forms a distinct brauch from the main tarwad with separate properties 
and its own karnavan as the manager of its property and the guardian of tue minor 
members, the incidents of tarwad property apply to it and them, the son has no alie- 
nable interest in the property and the property could not be sold in execntion of a 
decree against him, Butif the woman and ber descendants or her tavazhi have not 
separated themselves from the main tarwad, the fact of acquisition of separate property 
will not make them any the less members of the origina] tarwad and constitute them 
a separate tarwad with its incidents of impartibility, etc, and the property separately 
acquired will be the private property uf the woman’s descendants and che interest of 
her son will be liable to be sold as in the case of an ordinary Hindu famity. But if any 
member dies without his interest being alienated during his life-time the interest 
lapses to the other members of the tavazhi and it cannot be sold. 


Second appeal from the decree of the District Court of 
North Malabar in A.S. No. 569 of 1904, presented against the 
decree of the Court of the District Munsif of Taliparamba in 
O. S. No. 92 of 1904. 

The facts of the case appear sufficiently in the Judgment. 

M. A. Tirunarayanachartar and V. Ryru Nambiar for ap- 
peliants. 

T. R. Ramachandra Atyar for respondents. 
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The Court delivered the following 


JUDGMENT :—The plaintiff seeks to sell certain lands in 
execution of a decree he has obtained against the rst defendant 
as the property of his judgment-debtor ; the defendants contend 
that the rst defendant has no interest therein liable to be attach- 
eå and sold. 

From Exhibit I, it appears that the property was originally 
purchased in the name of Nambi, the late Karnavan of the Ist 
defendant’s Tarwad as benamidar with the money paid to him 
by Parvathi, the mother of the rst defendent. The Karnavan 
with the junior members assigned their interest to Parvathi and 
her son the rst defendant (Exhibit I) Parvathi is dead—and 
the question for decision is as to the interest of the 1st defendant 
in the property. 

It is contended by the defendants that the property belongs 
to the Tavazhi of the deceased Parvathi, as having been purchas- 
ed for them (Exhibit I) and also on the ground that the members 
of the Tavazhi have been in adverse possession for more than 12 
years before the institution of the suit. The plaintiff's case is 
that Parvathi and her sons were joint tenants and on Parvathi’s 
death the rst defendant became sole owner. 

The Judge held that the rst defendant's interest, which must 
be presumed to be one half, is liable to be attached and sold. 
Both the parties take objection to his finding. 

The Judge has assumed that according to the defendants, 
Parvathi’s husband made her a gift of Rs. 400, the purchase 
money. This appears to be incorrect. He also assumed that 
the defendants’ contention was that the property was purchased 
also for the beuefit of the other children of Parvathi whereas the 
defendants’ contention always has been that it has been purchased 
for Parvathi’s Tavazhi, z.e., Parvathi’s children and their descen- 
dantsin the female line. This would. make a material difference. 
If it was purchased for all the children of Parvathi who were then 
alive, there is no reason why their names also should not have been 
mentioned in Exhibit I, whereas if the assignment was executed 
in favotir of the Tavazhi, then the execution in favour of the 


settior female ‘and senior male is. accounted for, Thete. is no 


findirig by the Judge | whetlier the members of the Tavazhi have 
béen. iú ossession or only the `rst defendant and his mother. 


Ummanga 
v. 


Appadorai 
Pattar. 


Ummanga 
Vv 


Appadorai 
Pattar. 


270 THE MADRAS LAW JOURNAL REPORTS. [VOL, XX. 


Further the Judge has not, in coming to his conclusion, kept in 
view the rules of law applicable to such cases. 

We proceed to state them so far as they are necessary to the 
decision of this case. 

In Vydinada v. Nagammal* a Hindu testator devised 
some properties to his nephew and that nephew's wife. They 
were held to bejoint-tenants and not tenants in common and it 
was also held that the nephew could not sever the joint-tenancy 
by an alienation by him alone to a creditor, Commenting on 
this case their Lordships of the Privy Council observe in oges- 
war Narain Deo v. Ramchandra Dutt?: “There are two 
substantial reasons why it ought not to be followed as an autho- 
rity.’ In the first place, it appears to their Lordships that the 
learned Judges of the High Court of Madras were not justified in 
importing into the construction of a Hindu will, an extremely 
technical rule of English conveyancing. Zhe principle of joint- 
tenancy appears to be unknown to Hindu Law, excepi in the case 
of co-parcenary between the members of an undivided family. In 

the second place, thelearned Judges misapprehended the law of 
England, because it is clear according to that law that a con- 
veyance or an agreement to convey his or her personal interest by 
one of the joint-tenants operates as a severance.” 

Thus the questions for decision, whether Chandu has an 
alienable interest and whether he took: by survivorship his 

mother Parvathi’s interest in the property, have to be decided 
according to the Marmakkatayam law, not according to the prin- 
ciple ofjoint-tenancy as known to English law. 

Co-parcenary exists among the members of an undivided 
Malabar Tarwad. If therefore the Tarwad to which Parvathi 
and the rst defendant belonged had acquired the property under 
Exhibit I, then, all'the other members of the .Tarwad, and not 
the rst defendant exclusively, would have taken by survivorship 
the interest of the deceased Parvathi. But allthe parties to this 
suit are agreed that the property was not purchased for the 


Tarwad. 
The property, according to the defendants’ witnesses, was pur- 


chased with the sum of Rs. 400 given | to Parvathi by het. father, . ° 
and the teditdls’i in Exhibit: ‘I apparently show. that the amount 
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was advanced by ber alone. If the property for that or any 


ymmanga 


other reason belonged exclusively to Parvathi, and the name of Appadorai 


the rst defendant was inserted in Exhibit I to enable him to 
represent the estate before public officials, then, on her death, 
the property lapses according to the decisions (it is now too late 
to depart from those decisions) not to the Tavazhi, z. e., her des- 
cendants, but to the Tarwad who take it as her heir subject to 
the liability of discharging her debts.—Rayarappan Nambiar v. 
Kelu Kurup’. But as the debt for which the property is now 
attached is not alleged to have been contracted by her, and the 
ist defendant would in that case have no alienable interest 
therein, it cannot be attached to discharge his debt and the plain- 
tiff’s suit will, in that event, have to be dismissed. 

f, as contended by the appellants before us, the. property was 
purchased for the benefit of the Tavazhi, z.e., Parvathi, her child- 
ren and their descendants in the female line, then it would 
depend upon the constitution of the Tavazhi whether the rst defen- 
dant has any alienable interest or not. If the Tavazhi forms a 
distinct branch from the main Tarwad with separate properties, 
and its own Karnavan as the manager of its property and the 
guardian of the minor members, then, in a Court of law, it 
forms a Tarwad though popularly called a Tavazhi and th 
incidents of Tarwad property will apply to it and the 
plaintiffs suit must fail as the rst defendant has no inte- 
rest to be attached and sold. (See Korappan Nayer v. 
Chenen Nayar.* and Kenath Puthen Vittil Thavasht ve Nara- 
yanan.? But if Parvathi and her descendants, or her Tavazhi, 
have not separated themselves from the main Tarwad either by 
taking their share of the Tarwad property or by renouncing their 
interest therein, then the minor members of this Tavazhi or 
branch would still continue under the guardiauship of the 
Karnavan of the main Tarwad, Nambi, executant No, rin 
Exhibit { or whoever has succeeded him, whose liability to 


maititain them out of the Tarwad property would remain un-. 


affected, though the branch may have private property. They 
would continue to, be the members of the main Tarwad of which 





the executants of Exhibit I are members, The fact that Parvathi 
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and her descendants forming a Tavazhi have acquired property 
by purchase or gift will not by itself deprive Nambi, the Karna- 
van of the Tarwad, of his rights or discharge him of his obiiga- 
tions towards them; and they will not for that reason alone 
constitute themselves into a Tarwad with its incidents of imparti- 
bility and uncontrolled management by Karnavan. It is Tarwad 
property alone thatis impartible. This property which a 
Tavazhi or members thereof may acquire will be their separate 
property without the incident of impartibility. The members 
will be equally entitled to it. The senior male or any other 
manager will not obviously have the right of uncontrolled manage- 
ment which a Karnavan hasover Tarwad property. The interest 
of the rst defendant as in the case of an ordinary Hindu family 
will therefore be liable to sold. 

But if any member dies without his interest in the Tavazhi 
property being alienated dyring his life-time, then according to 
the Full Bench decision in Kunhacha Umma v. Kutti Mammi 
Haji * his interest lapses to the other members of the Tavazbi 
and it cannot be sold. This decision as well as that in Vydina- 
dav. Nagammal,? above referred to, was based upon a rule of 
construction laid down in Mahommed Shamsool v, Shewukram.* 

As in both the Hindu as well as the Marumakkatayam law 
joint-tenancy appears to be unknown except in the case of 
the undivided members of the family, whether this decision is 
consistent with the later decision of the Privy Council in /oges- - 
war Narain Deo v. Ram Chandra Dutt, * it is unnecessary now 


` to consider as the rst defendant and not the deceased Parvathi 


is the plaintiffs debtor ; and the question whether the in- 
terest of a member of a Tavazhi can be attached and sold before 
his death was not in that case raised or decided. 

But if the property was acquired, as the plaintiff contends, 
solely for the benefit of the deceased Parvathi and the 1st defen- 
dant, then the interest of the 1st defendant therein is clearly 
liable to be sold. But asthe deceased Parvathi and the rst de- 
fendant alone never formed a branch or could > form one to the 
exclusion of Parvathi’s children, there can be no” stitvivotship to 
the rst defendatit alone. They’ must be treated as tenants it 
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common. The heir of Parvathi would take her interest. The 
preponderance of authority isin favour of the Tarwad (which 
includes the Tavazhi) being the heir, though there are also de- 
cisions that the Tavazhi is the heir. But in either view, as the 
ist defendant does not take it exclusively, the plaintiff cannot 
proceed against Parvathi’s interest unless the rule of joint tenancy 
according to English Law is applicable, and the case in Fogeswar 
Narayan Deov. Ram Chandra Dutt? is an authority that it 
ought not to beso applied. 


We shall ask the Judge to submit a revised finding on the 
following issues with reference to the above observations: 


1. Whether the property belongs exclusively to the rst 
defendant. 


2, Whether he has any interest liable to be attached and 
sold, and if so, what is that interest? 


Fresh evidence may be received. Findings should be sub- 
mitted in six weeks, and seven days will be allowed for filing 
objections, 

[Iu compliance with the above order the District Judge 
submitted the following 


FINDING :—That the property did not belong exclu- 
sively to rst defendant and that he had no interest liable to be 
attached and sold.-- Ep.] 

This second appeal and the memo. of objections coming 
on for hearing* after the return of the above finding: upon 
perusing the affidavit filed by the 1st respondent to the effect 
that in consequence of the case not having been put down for 
Judgment in the cause list of 3rd March 1908 given to his vakil, 
he had no information about the order calling fora finding and 
that consequently the finding happened to be recorded and 
returned by the District Judge in his absence, the Court made 
the following 

ORDER.—On payment by the 1st respondent to the appel- 
lants of the costs of the hearing in the District Court and of the 
application to this Court the case will go back tothe District 
Court for fresh findings. 
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The findings should be submitted in six weeks from the 
re-opening of the District Court after recess, and seven days will 
be allowed for filing objections. 


In compliance with this order, the District Judge submitted 
the following 


FIN DING :—Certain findings were called for by the High 
Court on 3-3-1908 and submitted by this Court on 21-4-08. 
On plaintiff-appellant’s affidavit to the effect that in consequence 
of the case not having been put down for judgment in the cause 
list of 3-3-1908 he had no information about the order calling 
for a finding and that consequently the finding happened to be 
recorded and returned by the District Judge in his absence, the 
case has been remanded for fresh findings after taking additional 
evidence. Plaintiff-appellant has again failed to instruct his 
vakil to adduce fresh evidence, and respondents do not wish to 
examine any further witnesses. 


In my original finding I remarked (para 2) that plain- 
tifs vakil has no instructions, but I did not mean by that that. 
the case was not argued by plaintiff’s vakil, but merely that 
plaintiff had not asked hlm to adduce fresh evidence. The case 
was fully argued and I submitted my finding. There is still no 
further evidence before me, nor ary further observations by the 
High Court to guide me to a different decision, so I again find 
both the issues in the negative for the reasons given in my find- 
ing of 21-4-1908.” : È 

The Court delivered the following 


JUDGMENT :—On the finding which we accept, the decree 
of the District Cotrt is set aside, and the suit is dismissed with 
costs throughout. 


The memorandum of objections is dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Kz, Chief Justice, and 
Mr. Justice Krishnaswami Iyer. 
Appandai Vathiyar and others .. Appellants* 
(x to 3 Legal repre- 
sentatives of st 


plaintif and plain- 
oo. tiffs 6 and 7) 
Bagubali Mudaliar and others .. Respondents. 


(1st defendant, 4th 
legal representative 
of ist plaintiff, and 
and defendant). 
Hindu Law—Inheritance—Priority—Mother’s sister's son and maternal uncle's 
son— Mother's sister’s son preferential heir—Teats Satatapa—Interpretation. 


The mother’s sister’s son of a deceased Hindu ig entitled to succeed to his estate 
in preference to his’ maternal uncle's son. 


Obiter :—- Whatever might have been the reason for naming only certain of the 
bandhus in the text of Satatapa, there can be no implication that they have all priority 
over others un-named in the text. But the persons named in the text take in the 
order in which they are mentioned ; and the introduction of the maternal uncle and 
the sister’s son in the list of bandhus sg» as to effect a breach in the order of ersons 
named is no reason for repudiating the notion of the order amongst the persons 
named inter se. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 200 of 1906 presented against the decree 
of the Court of the District Munsif, Tanjore in O. S. No. 277 of 
1904. 

The Advocate General (P. S. Sivaswamd Atyar) for appellant. 

T. R. Ramachandra Atyar ani G. S. Ramachandra Atyar 
for respondents. 

The Court delivered the foliowing 

JUDGMENT :—The only question for consideration in this 
case is whether the mother’s sister’s son or the maternal uncle’s 
son is the preferential heir to the estate of a deceased Hindu. 
The matter is involved in considerable obscurity andno clear pro- 
nouncement can be gathered from the texts of the Hindu Law. 
The commentators are also mostly silent upon the subject. The 
well-known text, cited as that of Vriddha Satatapa or some- 
times that of Baudhayana, divides bandhus into three classes, 
namely Atmabandhus, Pitribandhus and Matribandhus. The 
Mitakshara is explicit that these three classes succeed in the 
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order in which they are named; see Mitakshara, Ch. II, S. 
6, Pl. 2. And the Privy Council accepting the decision of this 
Court in Muthuswamt v. Muthutumaraswam?) has approved of 
this order in Muthusamt Mudaliar v. Simambedu Muthu- 
kumarasawmt Mudaltar?, The question of the order of succes- 
sion of the three classes of bandhus being thus settled, the 
further question arises as tothe order of succession søer se of 
the bandhus comprised in each'class. ‘The maternal uncle’s son 
and the mother’s sister’s son are both expressly named in the 
class Atmabandhus. But there is no indication in the Mitak- 
shara, unless the order in which they are placed is such an 
indication, as to their respective priority. Mr. Mayne observes 
in S. 579: ‘Perhaps the order of enumeration is not intended 
to convey any right of precedence.” The Smirithi Chan- 
drika, which is the next best authority after the Mitakshara in 
Southern India, before giving the list of nine bandhus quoting 
the same text of Vriddha Satatapa, saysin Ch. XI, S.5, 
Pl. 13 : “ Cognate kindred, A description of these is given as 
follows in a different Smrithi according to their order of relation- 
ship.” The learned translator in his summary at the end of the 
section gives the 24th place to the son of the mother’s sister and 
the 25th to the son of the maternal uncle, thus recognising the 
order in which bandhus aré named as indicating the order of 
succession. The Sarasvati Vilasa which is also a recognised 
authority in Southern India says in Pl. 595: “The bandhus 
are exhibited in another law code in the order of their greater 
propinquity” and proceeds to quote the same text of Vriddha 
Satatapa which names the maternal aunt’s son before the mater- 
nal uncle’s son amongst Atmabandhus. It is strange, however, 
that, though there is a discussion and a decision in Placita 597 
and 598 as to the precedence of Atmabandhus over Pitribandhus 
and of the latter over Matribandhus, there is none as to the order 
amongst the bandhus of each class. Again inthe Vyavahara 
Mayuka which is an authority in the Mitakshara School, though 
of special value only in the Presidency of Bombay, it is stated, 
after citing the text of Vriddha Satatapa: ‘Here z. ¢., (among 
these) the order of succession is that stated in the text.” Mr. 
Mandlik adds a note that this order applies to the three classes 
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as well as to the several members of these classes. These are the 
only references that we have been able to find on the question 
of the order of succession among the bandhus of each class. 
There is, of course, the circumstance that the text of the ancient 
law giver, whoever he was, has named the mother’s sister’s son 
before the maternal uncle's son. There isa rule of the Mima- 
msa that effect should be given to the order in which persons 
and things are named unless the sense requires a different order ; 
see Jayminia Nyayamala Ch. V, Adhikarana 4. In the absence 
of any decisive principle dictating a different order the duty of 
the interpreter of thelaw is to accept the order in which they 
are named as based upon some rule which they may be unable 
to discover orupon the mere fs’ dixit of the law-giver. The 
three commentaries that have been referred to, v2z., the Smrithi 
Chandrika, the Sarasvati Vilasa and the Vyavahara Mayuka 
have stated no reason for placing the mother’s sister’s son 
before the maternal uncle’s son. We cannot accede to the 
suggestion that the exigencies of metre may have dictated 
the order. It may not be difficult to speculate and suggest a 
reason as it wasattempted to be done by Mr. Ramachandra 
Aiyar that the mother’s sister’s son offers oblations to the same 
three maternal ancestors to whom the deceased himself offers, 
while the maternal uncle’s son in offering oblations ‘to his three 
paternal ancestors, offers only to two who are common to himself 
and the deceased. To thisit may be answered that the offerings 
of the maternal uncle’s son are superior because they are 
offered to paternal ancestors while those, that are offered 
by the mother’s sister’s son are offered to maternal ances- 
tors. It may also be on the theory of propinquity which 
is the guiding principle in determining the order of succession 
according to the Mitakshara School the mother’s sister’s son is 
to be deemed to be nearer than the mother’s brother’s son, for 
while custom sanctions the marriage of the mother’s brothers 
daughter it has not countenanced the marriage of the mother’s, 
sister’s daughter. But we cannot regard such speculation as. 
the above as a basis for judicial decisions, for the logical appli- 
cation of such theories is sure to land us in difficulties from 
which it will be imposible to escape. 


Appandai 
Vathiyar 
v 


Bagubali 
Mudaliar. 


Appandai 
Vathiyar 
en 
Bagubali 
‘Mudaliar. 


278 THE-MADRAS LAW JOURNAL REPORTS. [VOL XX. 


Among the English text writers on the Hindu Law, WEST and 
-BUHLER in Vol. I p. 134 say: “ The rule as to nine specified ban- 
dhtis may be expressed thus. A man’s own bandhus are the sons 
of his own _paternal aunt and of his maternal aunt and uncle. 
The same relatives of his father are his bandhus. The same rela- 
tives of his mother are her bandhus. They succeed in the order in 
which they have been enumerated.” ‘There can be no doubt 
that the order of succession referred to isin relation to the nine 
specified ‘bandhus. Golap Chandra Sirkar Sastri lays down three 
rules as governing cases of competition between bandhus. 

(x) “ The nearer in degree on whichever side isto be prefer- 
red to one more remote. 

(2) Of those equal in degree one related on the father’s side 
is to be preferred to one related in the mother’s side. 

(3) When the side is the same the circumstance of one being 
related to a male and another toa female makes no difference.” 
Applying the last of these rules to the present case it is difficult 
to say in whose favor the author would decide the priority—the 
mother’s sister’s son or the maternal uncle’s son. Perhaps there 
being no inferiority in consequence of his mother’s sex, the author 
might accept the order in which the mother’s sister’ s sonis named 
as determining his precedence. Two other well-known writers 
on the Hindu Law, namely BATTACHARYA (at p. 460) and Sarva- 
DHICARI (at pp.700 and 76x1) have given precedence to the maternal 
uncle’s son over the mother’s sister’s son. They have both ela- 
borately discussed the principles determining the order of succession 
among bandhus. But their views have been strongly criticised 
by Mr. GOLAP CHANDRA SIRKAR (pp. 48-54 and 65-76). One ob- 
vious criticism of the views of these eminent writers is that they 
conflict with the explicit pronouncement of the Mitakshara that 
all Pitribandhus are postponed to the Atmabandhus. Both accord- 
ing to SARVADHICARI and BHATTACHARYA, the paternal grand- 
father’s sister’s son and the sisters son of even more distant 
paternal ancestors would come in before the Atmabandhus ex parte 
materna, It is also to be remembered that the theory of the religious 
of oblations has colored their judgment in a matter which falls to 
be determined under the Mitakshara principle of propinquity, 
The theory of spiritual oblation has really no place in the Mitaksh- 
ara scheme of succession. 
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The definition of Sapinda in the Acharakanda of the Mitak- 
shara entirely repudiates the notion of connection by spirit- 
ual offerings. It is also expressly there stated : ‘Wherever the 
term Sapinda is used there, directly or mediately, connection with 
parts of one body is to be understood.” See GOLAP CHANDRA 
SIRKAR SASTRI'S Hindu Law, pp.58 and 59. Again in Ch. II, 
S. 3, V. 4, VIGNANESWARA reiterates his view as to propin- 
quity being the sole governing principle thus : ‘Nor is the 
claim in virtue of propinquity restricted to Sapindas, but on the 
contrary it appears from this very text thattheruleof propiuquity 
is effectual wethout any exception in the case of Samanodhaka 
as well as other relatives when they appear to have a claim tothe 
succession.” In the face, therefore, of these distinct pronounce- 
ments it is difficult to decide the question under consideration on 
any theory of superior religious efficacy. Inthe very text as to 
the succession of cognate kindred, Ch. II, S..6, Pl. 2, VIGNANES- 
WARA begins by saying: By reason of mere affinity the cognate 
kindred of the deceased are his successors in the first instance.” 
See also Mayneg, S. 579. It is plain on a consideration of the 
foregoing references that the Mitakshara pays no attention to the 
theory of funeral oblations. See the remarks of the Privy Council 
in Lallubhai Bapubhatv. Casstbad+ and of Knox J.in Suba 
Singh v. Sarafraz Kunwar.* 

The Viramitrodaya which is an authority in the Benares 
School bases its rule of succession on considerations of propin- 
quity though the capacity to confer spiritual benefit is sometimes 
referred to as a further ground of support. See Suda Singhv. Sara- 
fraz Kunwar? and SIRCAR’S Viramitrodaya, pp. 186 and 194. It 
must, however, be admitted that the Privy Council and the 
Madras High Court have occasionally adverted to considerations 
of the religious efficacy of oblations as a factor in determining the 
relative priority of competing claimants to succession ; see Byak 
Ram Singh v. Bhyah Ugur?; Muthusami v. Muthu- 
kumarasamt +; Balusawmi Pandither v. Narayana Rau 5. Indeed 
Mr. Justice Muthusawmi Iyer in Muthusawmd v. Muthu- 
kumarasam * formulates his conclusion at p. 30 thus :“ As 
between bandhus of the same class the spiritual benefit they 


1. (1880) I.L.R. 5 B. 110 at pp. 116 and 121. 
2. (1897) LLR. 19 A. 228 at pp. 224 and 226. 3. (1870) 18 M,LA. 373 at p. 392, 
4. (1892) I.L.R. 16 M. 23 at p. 30. 5. (1897) LL.B, 20, M. 342 at p, 348, 
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confer upon propositus is as stated in Viramitrodaya a ground of 
preference.” As pointed out by us, however, the Viramitrodaya 
says at p. 194: ‘Greatness of propinquity is alone the criterion 
of succession.” Whatever may be the true position of the 
Viramitrodaya, it cannot outweigh, so far as the Southern 
Presidency is concerned, the distinct pronouncement of the 
Mitakshara itself as to propinquity being the sole test of succession 
and the express statement of the order contained in the Smriti- 
Chandrika and the Sarasvati Vilasa. Our attention was drawn to 
the observations in Balusami Pandither v. Narayana Rau? re- 
garding the propriety of introducing considerations of religious 
benefit in some cases. Assuming thev are well founded they. are 
open to the same remarks that we have made as regards Mr. 
Justice Muthusawmi Atyar’s dictum in Muthusami v. Muthu- 
kumaraswamt?, Tirumala Chariar v. Andalammal? .was 
also relied on for the view “that all other considerations being 
equal the claimant between whom and his stem there intervenes 
only one female link may legitimately be preferred to the clai- 
mant who is separated trom the stem by two such links”. This 
observation may no doubt apply to the present case. But the 
important qualification of “ all other considerations being equal” 
excludes the operation of the rule, for the express authority of 
the Smriti Chandrika, the Sarasvati Vilasa, and the Vyavahara- 
mayuka must be given effect to. 

The question has sometimes been discussed as to the place 
of bandhus not named in the list of Satatapa, It has been 
argued that they should all come only after the enumerated 
bandhus. But this view has been rightly negatived in Gunesh 
Chunder Rot v. Nttkomal Roy* in the case of the sister’s son as 
against the mother’s sister's son and in Mohan. Das v. Kishna- 
bhat! in the case of the maternal uncle as against the mother’s 
sister’s son. It is obvious that. the decision in these cases was- 
in favour of the person.of greater psopinquity. Whatever might 
have been the reason for naming only certain: of the bandhus, 
there can be no implication. that they have all priority over 
others unnamed in the text. But the introduction. of the 
maternal, uncle and the sister’s son in the list of bandhus so as to 








1. (1897) IL.L.R, 20 M. 342. 2. (1892) 16 M. 28 at p, 30. 
3, (4907) 1.L.R. 30 M. 406, 4. (1874) 22 W.R. 264, 
5. (1881) LL R. 5 B. 597, 
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effect a breach in the order of persons named is no reason for 
repudiating the notion of the order amongst the persons fater se 
who have been named. 

We are, therefore, inclined to hold that the mother’s sister’s 
son should be preferred to the maternal uncle’s son. In rejecting 
the notion of superiority by reason of the religious efficacy of ob- 
lations we have felt ourselves more at liberty in this case in con- 
sequence of the fact that the parties tothe suit are Jains and 
that though the Hindu Lawis prima facte held applicable to 
them, its religious developments should not have unrestricted 
operation ; see MAyNE S. 516. 

The second appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishnaswami 


Ajiyar. Appellant 
Audirazu Veerayya .. (Plaintiff y* 
v. Respondents 
Audirazu Sangayya .. (1st Defendant.) 


Madras Act IZI, of 1895—S. 3—Office of harnam— Cog nizadility— Civil Courts 
—Madras Aot IV of 1864—Madras Act IV of 1893, applicaditity—Inam villages. 


Madras Act 1V of 1864 and Madras Act IV of 1893 bave no application to inam 
ee which were not for purposes of village administration grouped with ryotwari 
villages. 

The office of kurnam in an inam village to which the Madras Hereditary Proprie- 
tary Village Service Act has not been extended does not fall within Cls. land 2 of 8, 3 
of Act, IlI of 1895, but falls within Ol. 3 of that section; and a suit for the recovery of 
that office and the emoluments attached thereto is excluded from the cognizance of a 
Civil Court, The words “other hereditary village offices” in Cl. 3 of x. 3 of Act, II of 
1895, mean offices other than those in localities dealt with by Cl 1 and 2 of 8. 3, 
and not offices of a description different from those mentioned in Cl. 1 and 2. 


Second appeal from the decree of the District Court of 
Kistna at Masulipatam in A. S. No. 438 of 1905 presented 
against the decree of the Court of the District Munsif of Bezwada 
in O. S. No. 186 of 1904. 

P. Nagabhushnam for appellant. 

T. Prakasam for respondents. 

The Court delivered the following 

JUDGMENT :—The suit is for the recovery of the Kar- 
nam’s office in an Inam villagein the Kristna District and of cer- 
tain emoluments attached to that office. The Munsif decreed the 
claim to the office. The District Judge on appeal has dismissed 
the suit, holding that the Civil Courts have no jurisdiction. It is 
to be regretted that he has not pointed out the particular provi- 
sion of the law under which the jurisdiction is ousted. But we 
think he has arrived at the right conclusion. We have had the 


Dn V e E £1 (] 
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*5 A 615 of 1906. 
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case twice argued before us. On the first occasion it appeared 
to us that the case fell within Cl. (1) of S. 3 of Act III of 
1895. Butona closer examination we are satisfied that that 
clause does not apply. Madras Act IV of 1864 had no applica- 
tion toInam villages which were not for purposes of village ad- 
ministration grouped with ryotwari villages. The Government 
notification dated the 25th of Jaly 1878 did not therefore extend 
tothe Agraharam we have to deal with. Madras Act IV of 1893 
which applied to local areas to which Act IV of 1864 wasex- 
tended did not touch the suit Agraharam, It is therefore clear 
that the office now in question does not fall within Ci. (1). 
This result is also made clear by the amendment made by Act 
IV of 1907 which repeals Madras Act IV of 1893 altogether and 
modifies the language of C1. (1) of S. 3 of the Act III of 
1895. The suit, however, is governed by the Act as it stood 
before the amendment ; but that the meaning was the same is . 
borne out by the history of the enactment. Although we are 
clear that Cl. (1) does not apply, we think Cl. (3) does. 
It deals with other hereditary village offices in proprietary 
estates. The Agraharam is a proprietary estate according to 
the provision in S.4 of Act III of 1895 read with S. ¢ of 
Act II of 1894. 

We have been somewhat exercised over the word “ other.” 
Cls. (x) and (2) deal with the office of village accountant 
among others. Is that office excluded from the purview of Cl, 
(3) by the word “ other ” ? We think not. If .the office of Kar- 
nam were excluded by the word ‘other’ there would be no 
meaning in excepting it from the offices in Cl. (3) by the 
further words “in proprietary estates wherein Reg. XXIX of. 
1802 remains in force the office of village accountant.” We 
ought therefore to put a construction on the phrase “ other here- 
ditary village offices’ which does not render the exception 
meaningless if we can possibly do so. By “other hereditary 
village offices” we may understand not necessarily offices of a 
different description but offices other than those in the localities 
dealt with. by Cls. (1) and (2). This construction will 
not exclude the office of Karnam or village accountant from the 
“other hereditary village offices” in Cl. (3). We think this 
interpretation produces a result in accordance with the policy of 
legislature as regards the determination of the tribunal which 
should deal with the succession to the office of Karnams in Inam 
villages. Weare of opinion that the conclusion of the District 
Judge is right and we dismiss the second appeal with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FuLL BENCH.) — 
Present :—Sir Charles Aruold White, Az, Chief Justice, 
Mr. Justice Wallis and Mr. Justice Miller. 
Vattakulakaran Sowdaker Abu Backer 


Sahib and another F .. Appellants in 
; S. A. No. 262 
/ ; of 1907.* 
l v. (Claimants). 
The Secretary of State for India in 
Council .. Respondent 
in all 


(Defendant tn all). 

Limitation det (XV of 1877) 8. 12—Seape and effect af—Statute— Construction— Abu Backer 
Madras Acts—Forest Act V of 1882—Appeals—Applicability ef S. 12 to appeals under v, 
Forest Act. The 

Per, ouriam:—S. 12 of the Limitation Act providing for deduction of time 
occupied in obtaining a copy of the order is not applicable to appeals under S, 10 
of the Forest. Act, V of 1882. - 

. Per Chief Justice :—The effect of S. 6 of the Limitation Act ia the case of a 
special and local enactment sach as the Madras Forest Act isto exclude the applica- 
tion of S. 12 of the Limitation Act in the case of appeals thereunder, 

S. 12 of the Limitation Act must be read with S. 4 and is ine of the provisions to 
which S.4, which in terms applies the periods prescribed in the 2nd schedule, is subject 

The extenston of, time provided for by 8.12 of the Limitation Act in the compu- 
talion of the pericd of limitation for appeals dees not apply to appeals under special 
enactments wherethose enactments do oot require that notice of appeal should be 
accompanied by a copy of the order appealed against. 

Per Wallis J :—Whcere the language of a section 1s clear and unambigaous, courts 
are not at liberty to speculate as to the reasuns which led the Legislature to alter that 
language and asa result of such speculation, to puta forced and unnatural construc- 
tion Upon the existing section. 

Second appeals from the decrees of the District Court of 
South Malabar in A. S. Nos. 16,2: and 27 of 1906 presented 
against the orders of the Court of the Forest Settlement Officer, 
South Canara, &c., Districts, in claims Nos. II, I and IV of the 
Silent Valley proposed Reserve. 

The facts appear sufficiently from the Judgments. 

These second appeals coming on for hearing, in the first 
instance,t before Sir Ralph Benson, Officiating Chief Justice, 
and Mr. Justice K rishnaswamt Atyar, the Court made the 
following 

ORDER OF REFERENCE TO A FULL BENCH :—In 
these cases appeals were preferred under S. roof the Forest 
Act to the District Court from the decision of the Forest Settle- 
ment Officer more than 30 days after the passing of the order by 


*S, A. Nos. 262, 514 and 522 of 1907. 25th November 1909. 
+ 4th November 1909, 
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that officer. The District Judge dismissed the appeals as time- 
barred under the provision contained in Clause (ii) of that section. 
It is argued for the appellants that the time for obtaining copies 
of the order in each case should be deducted and if such deduc- 
tion is made they areintime. The question for consideration is 
whether the deduction can be made, Section 12 of the Indian 
Limitation Act, 1877, is relied on as sanctioning the deduction. 
The question has been often discussed whether the general pro- 
visions of the Limitation Act are applicable to special or local 
laws prescribing particular periods of limitation. Jt has been 
decided in Reference under Forest Act V of 18827 that in the case of 
an appeal under S. 14 ofthe Forest Act, the time taken in ob- 
taining a copy of the order appealed against should be deducted. 
This decision was doubted in the Full Bench case of Veéramma 
y. Abbtoh? by Mr. Justice Shephard at page 112, the other 
learned Judges expressing no opinion on the matter. In Haye 
Ismat! Sait v. Trustees of the Harbour, Madras*, however, Justice 
Shephard appeats to refer to Reference under Forest Act V of 
1882! without disapproval. 


In the two cases of Sambastva Chart v. Ramasamt Reddit, 
and Rafi Ismail Sait v. Trustees of the Harbour, Madras? in 
which the Court was closed on the date on which the period 
expired, the appeals wère allowed to be filed on the re-opening 
day on the principle that the general provisions of the Limita- 
tion Act must be deemed to apply to the periods prescribed by 
special or local Acts where they were not complete Codes in them- 
selves. The decision of the Full Bench in Veeramma v. Abdtah? 
related to the application of S. 7 of the Indian Limitation 
Act relating to minority to a suit to compel registration under 
the Registration Act. It was held that the Registration Act 
being a complete Code in itself, the general provisions of the Li- 
mitation Act ought not.to be had recourse to. The decisions, 
therefore, of this Court do not seem to be altogether reconcile- 
able. So far as the present cases themselves are concerned, the 
applicability of S. 12 of the Limitation Act is in question. 
There is nothing in the language of that section which restricts 
its applicability to suits, appeals and applications specified in the 
first column of the Second Schedule tothe Limitation Act. On 
the other hand the language is general, although S.4 of the 
Limitation Act only states that suits, appeals and applications 
specified iu the Schedule are subject to the provisions of Ss. 


1, (1887) LLB. 10 M. 210, 2. (1895) ]. E. R. 18 M. 99 (F.B) 
B. (190031. L R. 23 M. 389, 4, (1899) i Ia R 22 M.179, 
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5 to 25; it says nothing as regards the applicability of those 
sections to suits, appeals or applications under special or local 
Acts. 

There is nothing in Ss- 5 and7 to 25 about suits, appeals 
and applications under special or local Acts. It may be argued, 
therefore, there being nothing in S. 12 of the Limitation 
Act to limit its application to suits specified in the Schedule to 
the Limitation Act, that it is applicable to appeals under S. 10 of 
the Forest Act. Against this may be urged the fact that the 
proviso to Clause (ii) of S. ro, Forest Act, enables the 
Governor-in-Council for just and reasonable cause to extend the 
period of 30 days. It is worthy of consideration, there being a 
special provision in the Act itself to extend the period provided, 
whether resort to the general section of the Limitation Act is 
contemplated for the purpose of extending the period in any 
other manner. 

It was pointed out by Mr. Rosario that there is no incom- 
patibility in the application of both the proviso and the general 
sections of the Limitation Act, for none of the general sections 
would be of service whereas in this case, an order is passed of 
which the party knows nothing for mauy days after it has been 
signed. It may also be that S. 14 having provided a period 
of 60 days and S. xxo only ashorter period of 30 days the 
power of extension for just and reasonable cause was inserted 
with a view toenable the Local Government to treat the appeal 
under S. ro on the same footing as an appeal under S. 14. 
However this may be, the question isnot one free from diffi- 
culty. We would therefore refer for determination by the Full 
Bench, the following question:—Whether S.12o0f the Limi- 
tation Act providing for deduction of time occupied in obtaining 
a copy of the order is applicabie to appeals under S. 10 of the 
Forest Act V of 1882. 

These second appeals coming on for hearing before the Full 
Bench on the 15th of November 1909, upon perusing the order 
of reference to the Full Bench, and upon hearing the arguments 
of 

C. V. Anantakrishna Atyar for appellant in S. A. 262. 

B. Govindan Nambtar for do. S. A. 514. 

F. L. Rosario for do. S. A. 522. 

The Government Pleader (C. F. Napter) for respondent 

The Court expressed the following 

OPINIONS.— The Chief, Fustice :—I am of opinion that the 
provision in S. 12 of the Limitation Act, 1877, that in 
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computing the’ period of limitation prescribed for an appeal the 
time requisite for obtaining a copy of tne order appealed against 
should be excluded, does not apply to appeals under section 10 
of the Madras Forest Act 1882. 


I think thisopinion might reasonably be based on the short 
ground that S. 10 of the Forest Act which gives a right of 
appeal from the Forest Settlement Officer tothe District Court, 
in the case of certain claims to a right inor over land within 30 
days from the date of the order appealed against, empowers the 
Governor-in-Council to extend time for appeal. The application 
of the provision of S.12 of the Limitation Act with refe- 
rence to the exclusion of time in computing the period of limi- 
tation prescribed for an appeal, as it seems to me, necessarily ope- 
rates as an extension of the prescribed period of limitation. 
Section 10 of the Forest Act in express terms gives the power 
to extend the period to the Governor-in-Council. Notwith- 
standing that the provision as to the exclusion of time in S, 12 
of the Limitation Act works automatically whilst the power 
of extension given to the Governor-in-Council is a discretionary 
power to be exercised on just and reasonable cause being shown, ` 
I should be disposed to hold that the express power to extend 
the time given to the Governor-in-Council shows that the legis- 
lature intended that the general provisions of the law requring 
the Courts to extend the “period of limitation in certain cases 
should have no application to appeals under 5. ro of the 
Act in question, 


It may well be, asisuggested in the Order of Reference, that 
S. r4 having provided a period of 60 days and S. 10 only 
a shorter period of 30 days, the power of extension for just 
and reasonable cause was inserted with a view to enable the 
Local Government to treat the appeal under S. ro on the 
same footing as an appeal under 5. 14. 


Apart, however, from the special proviso in S. ro, I am 
of opinion that the effect of S.6of the Limitation Act, in 
the case of a special and local enactment such as the Madras 
Forest Act, is to exclude the application of S. 12 of the 
Limitation Act in the case of appeals under the Forest Act. I 
cannot adopt the view that the application of S. 12 of the 
Limitation Act does not affect or alter the prescribed period of 
limitation, and with all respect, I am unable to follow the 
reasoning of the learned Judges in Reference under Forest Act V 
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of 18827 where, in dealing with a case under S. 14 of the 
Forest Act, they draw a distinction between the words “ shall 
affect such law” which occur in S. 6 of the Act, of1871, and the 
words “shall affect or alter the period so prescribed ” which were 
substituted in section 6 of the Act of 1877 and are reproduced 
in Section 29 (1) (4) of the Act of 1903. 


In Veeramma v. Abbtah,? Shephard J. (see page 112) 
dissented from the decision in Reference under Forest Act of 
1882, ? and although it would seem that in Haji Ismail Sart 
‘vy. Trustees of the Harbour, Madras,* Shephard J. referred to 
that decision without disapproval, in Kumar: Akkappa 
Nayanim Bahadur v. Stthala Nardu * he says in so many words 
that he adheres to the opinion expressed by him in Veeramma 
v. Abbiah? on the question of construction. I think Shephard J. 
was right., ‘ 

As regards the contention that, as there is nothing in S. 12 of 
the Limitation Act to limit its application to suits specified in 
the schedule, the section. is applicable to appeals under S. 10 
of the Forest Act, I think the answer is that §.12 must be 
read with S. 4, and is one of the provisions to which S. 4, 
which in terms applies the periods prescribed in the and 
schedule, is subject. 


Further, it seems to me that the provision in S. 12 of 
the Limitation Act as to excluding the time requisite for obtain- 
ing a copy of the order appealed against does not apply when the 
special enactment which gives the right of appeal does not require 
that the notice of appeal should be accompanied by a copy of the 
order appealed against. I do not think it follows from the Full 
Bench decision in Kamaraju v. The Secretary of State for 
[ndia $ that a second appeal lies from a decision of a District 
Court passed under S. 10 of the Forest Act, that the provisions of 
S. 541 of the Civil Procedure Code of 1832 apply to an appeal 
from the Forest Officer to the District Court. 


The basis of the decisions in Sambastvz Chart v. Ramasamt 
Reddi $ and Haji Ismail Sattv. Trustees of the Harbour, Madras, 
` was the general principle of law under which parties who are 
prevented from doing a thing in Court on a particular day, not 
by any act of their own, but by the Court itself, are entitled to 
do so at the first subsequent opportunity. 
1. (1887) [.1.B. 10 M, 210, 2, (1895) I.L.R. 18 M. 99 (E.B) 


3. (1900) I.T.R. 23 M. 389. 4, (1897) LL.B, 29 M. 476. 
5. (1888) I. L. R. 11 M, 309. 6. (1899) I. L. R. 22 M. 179. 
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I do not think it necessary to consider whether the view I 
have indicated can also be supported on the ground that the 
Forest Act is au enactment dealing witha special subject, and 
intended, so far as the provisions of the Act go, to be a complete 
body of law. See Veerammav. Abbiah*; Kumara Akkappa 
Nayanim Bahadur v. Stthala Natdu;? and Nagendro Nath 
Mullick v. Mathura Mohun Parhi, 3. , 


On the true construction of S. 6 of the Limitation Act, 1877, I 
think the answer to the question which has been referred to us 
should be in the negative. 


Wallis J :—I am of the sameopinion. The language of S.6 
of the Limitation Act appears to me to be perfectly plain and 
unambiguous. That being so we are not, I think, at liberty to 
go back to the language of the earlier Acts, to speculate as to 
reasons which led the legislature to alter that language, and asa 
result of such speculation, to put a forced and unnatural con- 
struction upon the existing section. 


Milier J:—l agree. To my mind it is clear that the pro- 
visions of S.12 of the Limitation Act of 1877 do ‘affect’ 
the periods of linitation prescribed by that Act and would, if 


applicable to other laws, affect the period prescribed by those 
laws. ae: 


— ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 
Present:—Mr. Justice Miller, Mr. Justice Munro and Mr. 
justice Abdur Rahim. 


Khadersa Hajee Bappu .. Appellant*® 
(Plaintif) 
v. 
Puthen Veettil AyissaUmmah and others.. Respondents 
( Defendants.) 


Limitation Act, Arts. 123, 120, lL44—Mahomedan Law— Suit by Mahamedan sharer 
Jor share of deceased's property after 12 years— Art 123, scope of. 

A suit by a Mahomedan for a share of his wife’s property in the possession of 
another sharer more than 12 years after his wife’s death is governed by Art. 144 in 
the case of immoveables and by Art. 120 in the case of moveab‘es. 

Art. 123 applies only when the sait is fora share of an estate which it is the 
legal duty of the defendant to distribute and does not apply to the case of a Mahome- 
dan dying intestate, as the estate in that case is at once vested in tue heira as tenants 
in common and there is no one charged by law with its distribution. 

*S, A. No, 121 of 1908. 2nd March 1910. 


1. (1895) I.L.R. 18 M, 99. 2, (1897) I. L. R 20 M.476. 
3. (1891) I. L, R. 18 C. 368. 
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Second appeal from the decree of the District Court of 
South Malabar in A. S. No. 600 of 1907, presented against the 
decree of the Court of the Subordinate Judge of Cochin in O. S, 
No. 9 of 1906. 

This second appeal coming on frst for hearing* before 
Mr. JusticeBenson and Mr. Justice Arishnaswamt Atyar, the 
Court made the following 


ORDER OF REFERENCE TO THE FULL BENCH.— 
On the facts found the question arises whether the suit is barred 
by limitation, The District Judge has applied Article 123 of the 
Limitation Act. It isatgued for the appellant that this article 
does not apply. Reliance is placed on Stthanmav. Narayana,* 
and certain observations in Abdul Khader v. Atshamma, 2. For 
the respondent our attention is called to Patcha v. Mohidin? 
and Kasim v. Avytshamma*. These decisions are not overruled 
by the Full Bench though their authority appears to be doubted. 
It is pointed out in the Full Bench case that attention was not 
drawn in Patcha v. Mohidin? and Kasim v. Aytshamma* tothe 
fact that in those cases the action was not against the represen- 
tative of the estate of the deceased. 


It seems to us that the authority of Patcha v. Mohidin? aud 
Kasim v. Ayisha* has been considerably shaken by Abdul Khader 
v. Ayshamma * and the reasoning in Sithammav. Narayana? 
is against the view taken in those cases. The Calcutta High 
Court in Zssur Chunder Doss v. Fuggut Chunder Shaha,” has 
taken the same view as the case in Szthamma V. Narayana. 1 
The observations in Keshav Fagannath v. Narayana Sakharam.® 
are to the same effect. Looking at the language of the article 
itself, we are inclined to think that it applies only to suits against 
executors or administrators. We may refer toa full discussion 
of the question in Kasim v. Aytshamma? to which our attention 
has been drawn. 

We refer the following question for the decision of the Full 
Bench :— 

What is the article applicable to a suit by a Mahomedan for 
a share of his wife’s property in the possession of another sharer 
more than r2 years after his wife’s death? 

J. L. Rosarto for appellant. 

B. Sitarama Rao for respondent. 





1. (1889) LL.R. 12 M. 487, 2. (1898) LLR. 16 M. 6! 
3, (1892) LL.R. 15 M. 57, 4. (1892) LLB. 15 M. 60. 
5. (1883) LL.B.9 C. 79. 6. (1892) LL.B.14 K. 236 at p. 240, 
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¥. L. Rosario for appellant—Art. 123 is not applicable , 
at all to a case like the present. In the first place, the suit was 
for a distributive share. ‘The word “ distributive share” 
occurs in S. 42 of the Indian Succession Act. It is intended 
to be applicable only to cases where the Succession Act 
applies. This isclear from the words of the third column “ pay- 
able or deliverable.” That implies a duty to pay or deliver, which 
is the case only when there isan administrator or executor charged 
with the duty to distribute. This is the view taken in Sz¢hamma v. 
Narayana’ ; Kalicharan Shaw v. Dukkee Shee?; Issuk Chander - 
Doss v. Fugget Chander Shaha*; Keshar Faganath v. Narayan Sak- 
haram*; Umardaraj Ali Khan v. Wilayat Ali Khan”; Patcha v. 
Mohidin; Kasimv. Aytishamma’ are the only cases that apply Art, 
123. In the former there was no argument, the only question being 
whether Art. 127 was applicable. The latter case does not refer 
to Stthamma v. Narayana? or the words “payable or deliverable.” 
Amme Abdul Khader v. Aytshemma® clearly disapproves of 
Kasim v. Ayishamma™ though it does not formally overrule it. 

B. Sitarama Rao for respondents.—In order that Art. 123 
may be applicable, it is necessary, that the suit must be for 
a distributive share. The Hindu Law does not contemplate a 
distribution as a necessary consequence of succession. But the 
Indian Succession Law does. The Muhammadan Law con- 
templates that the funeral charges are to be paid first, then 
debts, then the property should be distributed amongst the 
sharers, and finally the residue should be distributed amongst 
the residuaries—BaiLLig Muhummadan Law, Vol. I, p. 683; 
Vol. II, p. 377. The theory of the -Muhammadan Law is of a 
descent in shares: see Amme Rakam v. Zia Ahmed and others? 
Analagous to the powerof the District Judge under S. 239, the 
Kazt has power as conservator of property—4edaya, Vol. II, 
p. 351; Baillie, Vol. II, p.251. This necessity for distributive 
share takes out of thearticle cases of Hindu Law, This’ explains 
Sithamma v. Narayana; Kalicharan: Shaw v, Dukku Behee®; 
Issur Chander Doss v. Foygal Chandra Shaha*; Keshar Fagganath 
v. Narayan Sakharan*. The word “payable” or ‘ deliverable” 
does uot necessarily involve the existence of a person -liable to | 
distribute. It only indicates the time when the limitation begins 
to run. A legacy is payable one’vear after the death in cases where 

1. (1889) L.L.R. 12 M 487. 2. (1879) LLR. 5 O. 692. 








3. (1883) I.L.R. 9 C. 79. 4. (1890) LL.R, 14 B. 326. 
5. (1887) 1.D.R. 19 A. 169. 6. (1892) LL.B, 15 M. 57. 
7, (1892) LL.B. 15 M. 60. 8. (1893) I.L.R. 16 M. 61 (F.B.) 


9. 1891 L.L.R, 13 A. 282 at 286. 
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the Succession Act applies. Under other systems, legacies may be 
payable earlier. Even supposing there must be a liability to pay, 
the person in, possession is liable to distribute as executor deson 
tort—S. 94, Trusts Act; WILLIAMS on Executors, Vol.i, p-195, 
et seg. The heir in possession of the entirety of the estate represents 
theestate under the Mahomedan Law— Hedaya, Vol. ii,p. 655. For 
the principle of executor de son tort in Mahomedan Law, see 
Hedaya, Vol. ii, p. 653. An executor de son tortisa representative, 
see C, P. C., S..2, and Bussunteram Marwary v. Kamaluddin 
Ahmed*, Puthummabi v. Vitti Ummachabi?, Chunni Kuar v. 
Rup Singh? Davalaua .v Bhunaj Dhond * Webster v. Websters. 
The Court delivered the following 
OPINION :—We agree with the decision in Umardaraz Alt 
Khanv. Wilyat Ali Khan”, where it is held that article 123 
applies only when the suit is for a share of an estate which it is 
the legal duty of the defendant tò- distribute. In the case ofa 
Mahomedan dying intestate the estate is at once vested in the 
heirs as tenants in common and there is no one charged by law 
with its distribution, and as pointed out in Abdul Khader v. 
-Arshamma è it does not appear that in Patcha v. Mohidin? or 
Kasim v. Atshamma?® there was any contention that the 
defendant was not the lawful personal representative of the 
deceased. In Patchz v. Mohidin? the question whether article 
123 applied was not discussed or expressly decided but in Kasdm 
v. Aytshamma?® the learned Judges do apply article 123 but as 
we think, wrongly. ar 
We think the answer to the question referred must be that 
article 144 is applicable when the property is immoveable and 
article 120 when it is moveable property. 
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Easements Act, Ss. 5, 13— Right of way—Not continuous—Severance of tenements— 
Effect of —Right-to light and air—Obdstruetion—Right of suit— Essentials of—English 
and Indian law.— Compensation—Injunction— Mandatory— Physical comfort, English 
and Indian standard of. 

A right of way is not a continuous easement and does not pass on the transter 
or bequest of the dominant tenement to the transferee or devisee, in the absence of 
express words to tnat effect, even though the passage over which the right of way 
existed was used for the passing of scavengers at the time the vendor owned both the 
dominant and servient tenements. 

The nght’ to light and airis a right as Biri een the owners of the dominant and 
servient tenements, and the owner of the servient tenement cannot justify his action in 
shutting out the light and air that used to pass from bis tenement to the dominant 
tenement on the ground of possible light and air in consequence of changes made by 
the owner of the dominant tenement which inight be a source of additonal light to the 
latter. 

The extent of the right to light and air under the Basements Act is determined by 
the quantity of light and air that has been enjoyed for the prescriptive period, but 
every infrirgement of it cannot afford a cause of action for compensation. Substantial 
damage is necessary to afford a cause of action for compensation, or injunction, and 
damage in the case of light is not substantial unless the infringement is likely to injure 
the plaintiff by affectingthe evidence of the easement ur by materially diminishing 
the value of the dominant heritage or unless it interferes materially with the physical 
comfort of the plaintiff. 

The difference between the English and the Indian law on the question pointed ont. 

As regards the easement tou the free passage of air, substantial damage is caused 
only if the act doue interferes materially with the physical comfort of the plaintiff. 

The difference between the standards of physical comfort in England and India 
pointed out. 

The closing up or the complete obstruction of the only window in a room is a mate- 
rial interference with the physical comfort of the occupant of the room. The injury 
cannot be considered small and justifies the Court in granting relief by way uf man- 
datory injunction. Tbe owner of the dominant tenement is not entitled to en’arge 
his window, but will be entitled to 1 mandatory injunction directing the owner of the 
servient tenement to remove so much of the obstruction (eg. wall) as interferes with 
the free passage of light and air to the extent of the prescribed user and enjoyment. 

Appeal from the decree of the Madras City Civil Court, 
dated the r5th day of May 1908, in O. S. No. 107 of 1908. 
The facts appear sufficiently in the judgment. 


T. R. Ramachandra Atyar and P. V. Duratsawmi Mudaliar 
for appellant. 


C. E. Odgers and Branson and Branson for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiff in this case became the owner 
of the western house through Exhibits B and Br. The defendants 
on the other hand became entitled to the eastern house through 
Exhibits C and D. Both houses originally belonged to one 
Lazaro. The dispute relates toa lane three feet broad bet ween 
the two houses, and certain rights claimed by the plaintiff there- 
in. The defendants denied the existence of the lane. This plea 
has been negatived by the City Civil Judge, and we think his 
conclusion is perfectly right on the evidence. The plaintiff 


` 
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claimed common ownership in the lane and this question formed 
the subject of issue I. In his plaint the plaintiff restricted his 
claim to commonenjoyment. Itis admitted on the plaintiffs 
behalf that Lazaro did not convey any interest in the lane to the 
plaintiff. We must, therefore, uphold the Judge’s finding as re- 
gards the claim to common ownership. The plaintiffs claim 
to.a right of passage through the lane for his scavenger cannot 
also be sustained. The plaintiff has not had 20 years’ enjoyment 
ofsuch aright of way since the severance of the tenements. 
.For.it is admitted the lane was blocked up ten years ago. A 
tight of way is not a continuous easement (see Illustration (4) to 
S. 5 of the Indian Easements Act, V ot 1882) And there- 
fore, even assuming that it was used as a passage for scavengers 
at the time when Lazaro owned both the premises there would 
be no apparent and continuous easement withinthe meaning of 
S.. 13 of the Indian Easements Act. 

It remains to consider whether the rest of the plaintiff's 
claim is well founded. The plaintiff claims an easement of light 
and air through a window in the eastern wall of his house open- 
ing into the lane in question. The defendants dispute the pre- 
sence of the window. That it has existed for more than 20 years 

. is established. by the evidence of the plaintiffs rst and and 
witnesses. And we adopt the conclusion arrived at by the City 
Civil Judge that the evidence on the plaintiff's side largely pre 
ponderates over the defence evidence as regards the period of 
its existence. The finding of the Court below as regards the di- 
mensions of this window has not been seriously questioned. We 
have no reason to doubt its correctness. The plaintiff has rebuilt 
the room to which the window was the means of access for light 

„and air. The new window is placed in the site of the old one, though 
it exceeds the old dimensions of 13 ft. x 1 ft. Itis clear that the 
plaintiff is not entitled in respect of that excess. But 
his right. to light and air through the window to the 
extent..of .the old dimensions cannot be affected: The 
defendants have built a wall along the . western edge of the 

.lane so-as to completely close. up the window and debar aJl 
-access...of. light and- air. from the side of the lane. Atte 
the , defendants entitled todo this ?. Several cases have been 
‘eited in. the course of the atgument on both sides. ` But, before 
referring to. any ‘of them, we may draw attention ‘to S. 28, 
Clause. (c),.of the ‘ndian Easements Act, which is decisive of the 
law in this Presidency.-/It runs as follows: “The extent of a 
prescriptive right tothe passage of ligit or air to a certain 
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window, door or other opening is that quantity of light or air 
which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespectively of the purposes for 
which it has been used.” This is not in accordance with the 
view taken by the House of Lords in Colls v. Home and Colonial 
Stores, Limited. ! The rule there stated was that “to constitute an 
actionable obstruction of ancient lights, there must be a sub- 
stantial privation of light, enough to render the occupation of 
the house uncomfortable according to the ordinary notions of 
mankind.” Any diminution of light is insufficient. Even a 
substantial diminution of light that the premises have been ac- 
customed to receive is not also sufficient to found a cause of 
action. But it must be such a diminution as to- render the light 
remaining ‘insufficient according to’ the ordinary notions of 
mankind for the comfortable use and enjoyment: ‘of the house as 
a dwelling house.” As pointed out by Lord Macnaghten, this 
was not the view taken in Calcraft v, Thompson, Z and Stott v. 

Pape *, What Lord Macnaghten characterises as the extreme view 
taken in these cases was that the right which was acquired by 
the so-called statutory prescription was aright to a continuance 
of the whole or substantially the whole quantity of the light which 
had come to the window during a period of 20 years.” At the time 
of the passing of the Indian Easements Act, this was apparentlythe 
prevailing view based upon the 3rd section of the Prescription Act, 
2and 3, William IV, Cap. 71, notwithstanding Clarke v. ‘Clark, ñ 
and Kelk v. Pearson.” But whether this was so or not, there is no 
doubt the Indian Legislature chose to adopt the view enunciat- 
ed by Lord Chelmsford in Calcraft v. Thompson ?. And to re- 
move any doubts there might be if the language of S. 3 of 
the English Prescription Act, 2 and 3, William IV, Cap. 71, 
was adopted, the Indian Legislature made its meaning clear by 
stating that “the extent of the right is the quantity of light or 
air which has been accustomed to enter that opening during the 
prescriptive period.” Whatever difficulty there may bein ap- . 
plying the lawin England to the circumstances of a particular 

case, as to which see Folly v. King,’ there can be none so far as 

S. a8 of the Indian Hasements Act is concerned. The case 

with which we are dealing is not one of mére diminution of the 

Tight and air passing through the window, but of total obstruc- ` 
tion, And therefore, even if the English law were-applicable, 

it would fall within the rule that the obstiuction would be 








1, ! ! 1904) A, C. 179. 2. (1867) 15 W R. 387. 
3. (1886) 1 Gu. D. 534. 4. (1865) L.R. 1 Ob. 16. 
5, (E871) LRF È Ch, 809. 6. (1907) A. 0.1. 
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actionable if it rendered the room unfit for comfortable enjoyment, Era Abba: 
The window is the only source of access for fresh air. It is the na 
only passage for the light from the open sky. Jacob Harot 

It was attempted to argue that in the reconstruction of the Sait. 
room, door-ways have been opened on the western and southern 
sides, which, though not directly communicating with any open 
space but only into another room or verandah, would be the 
means of ingress for other light. It doesnot appear that this 
arrangement makes the place fit for comfortable enjoyment in 
respect of light and air, not withstanding the defendants’ obstruc- 
tion. Indeed the fact that the plaintiff had found it necessary to 
enlarge the window negatives such a possibility. But wedo not 
think that there is any warrant for the defendant justifying his 
action on the ground of possible light and air in consequence of 
changes made by the plaintiff which might be a source of addi- 

tional light tothe room in question. In Dyers Company v. 
King’ it was said by Vice-Chancellor James. “The right is a right 
as between the owner of the dominant tenement and the 
owner of every servient tenement; he has a right to as much 
light to and for the use of his house over his neighbour’s land 
as he enjoyed 20 years ago; and the neighbour has no 
right to deprive him of the light which has so come to and for 
the use of the house over the neighbour’s land, because the owner 
of the dominant tenement has * * * obtained other light.” 
The circumstances do not justify the supposition ofa release by 
the dominant owner by implication. Noris the access of light 
and air by means of the new arrangement so material as, to use 
the language of Fames V. C., “ to be much in excess of anything 
required by the dominant owner for the reasonably comfortable 
enjoyment of the premises as he enjoyed them.” The above 
case is quoted with approval by Lord Lindley in Collis v. Home 
and Colontal Stores, Limtted?. See also Gale on Easements, VIII 
Edition, page 335. 

Though the extent of thé right is determined under the 
Indian Easements Act by the quantity of light and air that has 
been enjoyed through the opening in question for the prescriptive 
period, the Act does not make every infringement of that right 
the basis ofan action for compensation. The proviso to S. 30 
_ of the Indian Eascments Act,. enacts that the disturbance of 
the easement should have actually caused substantial damage to 
the plaintiff. What amounts to substantial damage is stated in 





1. (1865) LR 9 Eqa 438. at pe 442. 2. (1904) A.C, 179, ab p, 211. 
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three explanations added to the. section. Explanation 2 relates 
to the free passage of light ; and explanation 3 to that of air. 
In the rst case the damage is not substantial unless, firstly, it is 
likely to injure the plaintiff by affecting the evidence of the 
easement or by materially diminishing the value of the dominant 
heritage; or, secondly, it interferes materially with the physical 
comfort of the plaintiff, &c. There can be no doubt that in the 
present case the act done by the defendants is likely to injure the 
plaintiff by affecting the evidence of the easement. It is un- 
necessary to consider whether there is evidence to show that it wiil 
materially diminish the value of the dominant heritage. It may 
be said with equal confidence that the obstruction caused will 
materially interfere with the physical comfort of the plaintiff, 
It may perhaps be that by introducing substantial damage, as de- 
fined, as the pre-requiste of an action for compensation, the Indian 
Legislature has tried to reconcile the conflicting views propound- 
ed in England in the cases already referred to. Although 
the extent of the right acquired is apparently larger under the 
Indian Act, interference with it is not made actionable in every 
case, at leastas regards the claim to compensation or injunction. 
By bringing in “ material interference with the physical comfort 
of the plaintiff’ as one of the alternative cases oi substantial 
damage, a result is arrived at, similar to that reached in Colis’s 


Case. As regards the easement to the free passage of air, substan- 


tial damage is caused only if the act done interferes material- 


ly with the physical comfort of the plaintiff though it is not in- 


jurious to his health. The closing of the orly aperture which could 
admit fresh air in this case must be regarded asa material inter- 
ference with the physical comfort of the plaintiff. Our notions as 
regards the relative importance of the easements as to light and air 
must differ in a tropical country from those in England. As 
pointed out by Mr. Justice Markby in Madhoosoodun Dey v. Bts- 
sonuath Dey,? “In England an aperture is made chiefly for light: 
the sun being less bright, and the air colder there, we desire to 


_obtain all the light we can, and only to admit just so much air as 


is necessary for wholesome ventilation ; for which reason we. al- 


_ways use glass in our windows. In this country the object is precise- 


ly the reverse—to get as much air as possible, and to exclude 


"the stiperfittous light.” We do not’ attach any importance ‘to the 


evidence of Mr. Pogson Whicli cannot outweigh the circumstance 


that the only passage for the ingréss of fresh air has been closed 


by the action of the defendants. We thiuk stich an obstruction 
J. (1904) A.C. 179. at p. 211, 2. (1875) 15 B. L. R. 361, at p. 367, 
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must materially interfere with the physical comfort of the ocon- Esa Abbas 


Sait 
pants of the room. The plaintiff, therefore, is entitled to relief. a 


It has been argued for the respondents that compensation in Jacob Haroon 
money is an adequate remedy. Reliance is placed on the observa- Bait. 
tions of A. L. Sm:th, L. J., in Sheller v. City of London Blectrec 
Lighting Co., 1 and also on those of some of the learned Lords 
in Colls v. Home and Colonial Stores, Limited. The decision in 
Ring v. Folly, * confirmed by the House of Lords in Folly v. 
King,* has also been referred to in support of the defendants’ 
argument. We do not think that these cases lay down any hard 
and fast rule, The injury in the present case no doubt cannot be 
regarded as merely threatened or intended. The easement has 
been actually disturbed by the building up of the wall soas to 
close the aperture, But the defendants have not completed their 
construction so that a mandatory injunction might lead to serious 
damage and loss to them. The case falls under clause (a) of 
S. 35 of the Indian Easements Act; and section 54 of the Speci- 
fic Relief Act, I of 1877, warrants the order we propose to make. 
We do not think that the injury to the plaintiff's legal rights is 
small, in which case damages might be the more appropriate relief, 
In Atggins v. Betts, Farwell, J., held it to be a proper case 
for injunction notwithstanding the decision in Col/s’s Case.? And 
in Chotalal Mohanlal v. Lallubhai Surchhand,’ Fenkins, C. J., 
granted an injunction even after hearing Colls’s Case? cited. 
The facts of Anath Nath Deb v. Galastaun,” were very different. 
We think it will be sufficient to give the plaintiffa decree in 
the following terms, that the defendants be directed to remove so 
much of the wall already raised by them as interferes with the 
free passage of light and air through the plaintiffs window to the ` 
extent of the old dimensions, 14 by 1 ft., and that the defendants be 
further directed not to build any wall soas to obstruct the passage 
of light and air through the said window to the extent of its 
old dimensions. The rest of the plaintiff’s claim will stand dis- 
missed, Hach party will bear his costs throughout. 





1. (1895) 1 Ch. 287, p. 321 and 322, 2. (1904) A. C. 179, at p. 211, 
3. (1905) I Ch. 480, 4. (1907) A.C. I, 
5. (1905) 2 Ch, 210, 6. (1901) I. I.-R. 29 B. 157. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishnaswami. 
Atyar. 


Thambi alras Chinnasawmi Padayachi ss Appellant® 


(Plaintif) 
v. 
Avayambal : .. Respondent 
(1st Defendant). 


7. P. A. 88, 1085 —Lease— Essentials of— Writing not signed by lessor, if valid— 
Eridentiary value af writing. 

A writing evidencing a lease can be used in proof of the oral letting accompanicd 
with delivery of possession, even though the writing does not amount to a lease, not 
having been signed by the transferor. 


Per Krishnaswami Aiyar J :—Whether a written lease to be valid should neces- 
sarily be signed by the lessor ? i 
Second appeal from the decree of the Subordinate Judge's 
Court of Kumbakonam in A. No. 56r of 1907, presented 
against the Decree of the Court of the District Munsif of Valan- 
giman in O. S. No. 131 of 1906. 


Dr. Swaminathan for appeilant. 
T. Natesa Azyar for respondents. 
The Court delivered the following 


JUDGMENTS :—Benson J.—The plaintiff sued for posses- 
sion of a house alleging that the house was sold to him by one 
Meenakshi under Exh. C dated the 8th September 1897; that 
he leased it back to Meenakshi under Exh. A dated the a2oth 
January 1903, that after Meenakshi’s death, her daughter (the 
ist defendant) executed a “rent deed” Exh. Æ dated the 6th 
September 1905, agreeing to rent the house for six months at a 
monthly rental of half a rupee and paid one month’s rent, but sub- 
sequently failed to pay the rent and refused to give up possession. 


The lower appellate Court has found that Meenakshi had 
no title to sell the house, that it belonged to her husband who is 
still alive though leading a wandering life, that the alleged sale’ 
(Exhibit C) was not for any purpose binding on the inheritance, 
but was intended asa shield against a creditor ; that Exhibit A 
was executed in order to give an appearance of reality to Exh. 
C and that the rst defendant is not in possession under the alleg- 


ed letting, Exh. B, but as daughter of the absent owner of the 
house. i ; 





* 5. A, 413 of 1908. lith Mareh 1910. 
a 
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In the second appeal it is contended for the plaintiff that Chinnasawmi 


the 1st defendant having executed Exhibit B and paid one 
month’s rent cannot now resist the plaintiffs suit for possession, 
even though it has been found that the plaintiff had no title. 

Exhibit B, not being signed by the lessor is not a valid 
lease, (Turof v. Esuf Sahib), but as the letting is only for six 
months it does not require registration under S. 17 of the Regis- 
tration Act, and it can be used in proof of the oral letting accom- 
panied with delivery of possession alleged in the plaint. 

It can be used also to prove the covenant in it to surrender 
the property to the plaintiff at the end of the letting. The plain- 
tiffis entitled to recover possession in accordance with this 
covenant, 

+ We must therefore set aside the decree of the Subordinate 
Judge and restore that of the District Munsif with costs in this 
and in the lower appellate Court. 

Krishnaswamt Atyar J.—The suit is for the recovery of a 
house. ‘The plaintiff alleged that he purchased it from the 1st 
defendant’s mother and leased it back to her. Healso stated in 
the plaint that after the mother’s death, the rst defendant ob- 
tained the house from him on rent for a period of six months 
agreeing to give up possession after its,expiry. The District 
Monsif decreed the claim. On appeal fhe Subordinate Judge 
held that the sale of the rst defendant’s mother was invalid and 
that the lease back to her was colorable. As regards the jease to 
the rst defendant subsequent to the mother’s death, the Subordi- 
ate Judge was of opinion that Exhibit Z could ‘not create a 
valid tenancy: That document is called a rent deed and purports 
to have been executed by the rst defendant. lt sets out the sale 
by the mother and proceeds as follows: “I have taken on lease 
agreeing to pay a rent of half arupee per mensem. As I have 
taken on lease at the rate of half a rupee per mensem for a period 
of six months, I shall pay the rent on the 6thofeach month, On 
the expiry ofthe period, I shall surrender to you your tiled 
hotise.” 

It has been held by this Courtin Zurof Sahib v. Esuf Sahib? 
following the decision of the Allahabad High Court in Nand Lal 
v. Hanuman Das?, that after the Transfer of Property Act a 

1. (1907) LL.B. 30 M. 322, 2. (1904) I L. R._26 A. 368, 
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transferor. This decision has been followed in K. aki Subbanadri. v. 
Muthu Rangayya?. In Nand Lal v. Hanuman Das?, Mr. Justice 
Banerjea appeares to have doubted the correctness of. this view. 
Iu Shed Karan Singh v. Maka Narain Singh’, the Full Bench 
of the Allahabad High Court deliberately tefrained from. express- 
ing an opinion on the question. S. 107 of the Transfer of Property. 
Act is by S. 4 of that Act to beread as supplemental to the Indian 
Registration Act. By S.3 of the Registration Act «lease ” is 
defined so as to include a Kabuliyat and an, undertaking to culti- 
vate or to occupy. Theinstrument in question in this case, 
would fall within the definition of “lease” under the Registra- 
tion Act, The effect of reading S. 107 as supplemental to the 
Indian Registration Act cannot, it is true, affect the meaning of 
the term ‘‘iease” in S. 107 which follows S. 105. The latter. 
section defines it as a transfer and the transferor i is called the 
lessor and the transferee the lessee. The ‘problem, is whether 
there cannot be a transfer within the meaning of S. 105, without, 
the signature of the transferor when only the transferee signs 
the instrument and the transferor accepts it. It is somewhat 
significant, that while the signature by the mortgagor and the 
donor is specified in Ss. 59 and 123 as the pre-requisite of a 
valid. mortgage and gift, no mention is made of itin S. 107, 
relating to leases. It has been pointed out by Mr. Justice Banet- 
jea that it is the common practice in the United Provinces to treat 
a Kabuliyat as an instrument creating a tenancy. That the 
same practice prevails in this Presidency, is beyond question. 
And the practice has been largely, encouraged by the definition of 
lease in the Registration Act. The question is one of great, im- 
portance having regard to, the large number of ‘titles created 
under instruments settling the terms of a tenancy but signed. 
only by the tenant. Assuming that there must be the language of 
transfer to create a tenancy does it necessarily follow that there, 
should be any signature of the transferor appended to the instru- 
ment of transfer ? In the case of instruments requiring registra- 
tion the Registration Act pre-supposes executions for the 
appearance of the executant or of his representative, assign or 





}. (1909) 1. L. R. 32 My 532, 2 (2904) LLR. 26 A. 868, 
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agent before the Registering Officer is made a condition of regis- 
tration. See S. 34. Where a tenancy is attempted to be created 
by an unregistered instrument, can it be said that the lease is in- 
valid‘if the instrument of transfer is signed only by the transferee 
and accepted by the transferor? Is there any thing to prevent the 
lease running as follows: “Æ B transfers certain property at a 
certain rent for a certain term to C D” followed by the signature 
of C D only? Having regard to the importance of the question 
and the doubts that I entertain with refererence to the correct- 
ness of the decision in Turof Sakib v. Esuf Sahib?, I should 
have felt inclined to ask my learned brother to agree to refer to 
the Full Bench the question as to whether an instrument pur- 
porting to create a tenancy and signed only by the transferee 
constitutes a lease under the Transfer of Property Act. But I 
think it unnecessary to do so in this case. As the instrument 
Exhibit B is not registered, it cannot under the and clause of 
‘Ss. 107 amount to a lease. The writing does not require to be 
registered under S. 17 of the Registration Act. It can, therefore, 
be used in evidence of an oral letting by the plaintiff accompa- 
nied with the delivery of possession. Such a letting is alleged in 
paragraph 4 of the plaint. It is found that rent was paid. And 
Exhibit Z says:“I have taken on lease.” But even apart from 
the oral letting the plaintiff is entitled to recover on the covenant 
in Exhibit Æ to surrender possession. In this view the decree 
of the Subordinate Judge is erroneous. 

We must, therefore, set aside the decree of the Subordinate 
Judge and restore that of the District Munsif with costs in 
this and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. “Justice Sankaran Nair and Mr. Justice 
Krisbnaswami Aiyar. 


Rathwasabapathi Pillai and others .- Appellants* 
(1st, 3rd, 7th and 
f v. 8th Defendants): 
G. Ramasami Aiyar -- Respondent 


(Plainii HP) 

Spedifio. Bolicf “Act, S, 43 Declaration, Buit Jor Injunction no consequential re. 

lief—Plainti iff 0 put of posseision—Prayer For possession, . essential—Injunction and pos- 
session— Men ning ang incidents of-—Shebait or trustee—Siatus of. 
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Property in the actual possession of tenants is capable of possession by the land- 
lord ; and one-person claiming to be landlord ousted by another cannot content him- 


self with saiog for a mere declaration but must sue for consequential relief in the 


nature of possession against his rival claimants, and if the rival claimants are entitled 
to joint possession with the plaintiff, he must sue for joint possession with them. 


A plaintiff whether a temple trustee or not, cannot sue for a mere declaration 
when he is entitled to consequential relief. 


Injunction is only a discretionary relief, not the appropriate consequential relief 
for a plaintiff out of possession. 


Obiter :— 

Possession is positive and connotes acts of dealing with the property and some- 
times beneficial enjoyment, but an injunction which restrains another from inter- 
ference is negative, 


Possession and right of suit are vested in the shebait or trustee and not in the idol. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 518 of 1906, presented against the decree 
of the Court of the District Munsif of Tiruvalur in O. S. No. 95 
of 1905, 


T. V. Gopalasamt Mudaliar for appellants. 
G. S. Ramachandra Atyar for respondent. 


The Court delivered the following 


JUDGMENT :—The suit is by a dismissed trustee tor.‘a 
declaration of the invalidity of his dismissal and an injunction 
restraining the co-trustees and the-temple committee from inter- 
ference with his exercise of the rights of a trustee. The District 
Munsif dismissed the suit holding that the removal of the tius- 
tee was valid and that as the plaintiff was out of possession the 
suit for a mere declaration and injunction was not maintainable. 
On appeal the District Judge reversed the Munsif’s’ decree and 
allowed the plaintiff's claim. He held that the plaintiffs dismis- 
sal was irregular and that he was entitled to sue for the declara- 
tion and injunction. No ground was taken before him on appeal 
that the Munsif’s finding as to the plaintiff being out of posses- 
sion was erroneous. He rests his judgment on the authority of 
the decision in Kunj Bthart v. Keshavlal Hiralal? and distin- 
guishes the decision in Narayana v. Shankunnt2, and the remarks 





1. (1904) LLR. 28 B. 567, 2, (1891) LER. 15 M. 255. 


se 
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of Subrahmania Atyar J. in Vengan Poosart v. Patchamuttu.' We 
are unable to agree with his view. No doubt the Bombay case 
referred to appears to support the District Judge: but in the face 
of the decisions of this Court we are unable to agree with him. 
The present case being clearly one of plaintiff having been ousted 
from possession it is open to him to sue for joint possession with 
defendants Nos. 8 and 9 who are admittedly the other trustees of 
the temple. It is said that the lands of the temple are in the 
physical possession of the tenants and that the plaintiff cannot 
have such possession himself. Besides the lands, there are the 
temple itself and moveable properties belonging to the temple. 
And even as regards the landlord’s right to receive rents it is 
certainly capable of possession. It has been well pointed out 
in The Zemindar of Vizianagaram v. Behara Suryanarayana 
Pantulu?, that the interest of the landlord which may consist in 
the mere receipt of the rents is capableiof delivery and possession 
and Ss. 264 and 319 of the Code of 1882 have been framed 
onthat supposition. It has been held under S. 9 of the 
Specific Relief Act, by this Court that possession by receipt of 
rents may be disturbed and the person dispossessed may bring a 
suit for possession under that section within six months of such 
dispossession. See Fagannatha Charry v. Rama Rayer.* In 
Abdulkadir v. Mahomed * and in Narayana v. Shankunnz, * it 
appears that there were tenants in actual possession of the pro- 
petty. It was held by this Court, notwithstanding that circum- 
stance, that a suit for possession should have been brought 
against the rival claimants to possession by receipt of rents. If 
the observations in Subramanyan v. Paramaswaran © are at 
variance with the view expressed in the above cases, we cannot 
accept them as correct. We must, therefore, hold that property in 
the actual possession of the tenants is capable of possession by 
the landlord (see also Suryanarayanamurthi v. Te ammanna,”) and 
one person claiming to be landlord ousted by another cannot 
content himself with suing tor a mere declaration but must sue 
for consequential relief in the nature of possession against his 





L (1903) 14 M. L. J. 290. 2, (1901) LL.B. 25 M. 587, at pp. 591, 592, 
3, (1904) LLR. 28 M. 238 4, (1891) LLR. I5 M. 15. 
6. (1891) LL.R. 15 M, 255. 6 (1887) LDR. 11M. Il6 atp. 122. 
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rival claimants. And if the rival ‘claimants are entitled to joint 
possession with the plaintiff, the plaintiff must sue for joint 
possession with them. It is, however, contended on the autho- 
rity of the Bombay case, first, that S. 42 of the Specific 
Relief Act does not require the whole consequential relief to be 
claimed and that injunction is a sufficient relief consequent on 
the declaration and, secondly, that the rule requiring a plaintiff 
to seek for possession as consequential relief, where he asks for a 
mere declaration, is not applicable to trustees of temples. As 
regards the first position, assuming that S. 42 ofthe Speci- 
fic Relief Act is to be understood as not requiring the whole con- 
sequential relief to be claiined, we think a plaintiff out of possess- 
sion is not entitled to ask for'an injunction merely against the 
person in possession. ‘This question has been fully discussed in the 
judgment of Sudrahmanta Atyar J. in Vengan Poosariv. Patcha- 
muttu, though his actual decision in the case was not upheld on 
appeal on another ground. Upon a review of the English cases the 
learned Judge came to the conclusion that injunction is not the 
appropriate relief where the plaintiff is entitled to claim posses- 
sion against the defendants. KERR on Injunctions (4th Edition) 
States at page 82: “ The result of the cases, apart from the alter- 
ation made by the Judicature Act of 1873, was that where the 
plaintiff was out of possession the Court would refuse to interfere 
by granting an injunction unless there was fraud or collusion or 
unless the acts perpetrated or threatened were so injurious as to 
tend to the destruction of the estate.” Again at page 114: “Ifthe 
trespass or damage is complete arid the title isa pure legal title, 
the Court ‘would not in general interfere by way of mandatory i in- 
junction, there being a full remedy at law by ejectment. ” The 
passages above cited are supported by a number of English ‘cases 
some of which Mr. Justice Subrahmanya Atyar has referred to in 
his Judgment in Vengan Poosari'v. Patchamuttu?. It is true that 
the language of S. 25, Sub-section 8, of the Judicature Act of 


1873 is wider and allows an injunction whether the person 


against whom such injunction is sought is or is not in possession 
under any claim of title or otherwise. But not withstanding the 
generality of the language the principle laid down by Æ ‘inderseley, 
Vice-Chiantellor, in Lowndes v. Bettle® and approved of by 
Pe ee ae ne ee RS OEE OPER ne 


1, (1908) 14 M.LJ. 290. 2. (1864) 33 L.J. Oh, 451 at p. 454, 
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the Court of Appeal in Stanford v. Hurlstone?, has been re- Rathnasabar 
affirmed vrz., that while defendant i is in possession and the plain- pati | bias” 
tiff seeks an injunction without possession, his claim will not be Ramasami 
upheld. See Leeds and Liverpool Navigation Co. v. Horsfall?. Ayes 
An injunction is a discretionary relief under S, 52 of the Specific 

Relief Act iand the consideration adverted to by Mr. Justice 
Subrahmanta Atyar in the case of Vengan Poosart v. Patcha- 

muttu? „against the grant, of such relief in this country where the 
plaintiff is entitled to ask, for possession against the defendant i is 

entitled, to full weight, If, therefore the plaintiff in the present 

case cannot claim an injunction when he is out of possession and 
defendants Nos. 8. and. g are in possession, the only other relief 
claimed in the plaint that remains is a mere declaration. It is 
thoroughly well established that the plaintiff cannot sue for a 

mere declaration when he is entitled to consequential relief. 
Speaking with all respect, it appears to us that the learned Chief 

Justice of Bombay has overlooked the fact that injunction is a 
discretionary relief and cannot be claimed by a plaintiff out of 
possession when he does not ask for possession against the defen- 

dant who is. actually in possession. 


Passing to the next point, v7z., that the plaintiff is only a 
trustee of the temple, we are unable to appreciate the distinction. 
It is said that the property is vested in the idol and that an in- 
junction restraining interference secures to the plaintiff the rights 
he claims in the most complete manner. In the Bombay case the 
plaintiff claimed the office of an Acharya but it included the 
management of a temple and of inams and other properties 
attached to it. It was not a mere performance of certain duties 
which might involve no possession of properties. Under those 
circumstances it is difficult to see that a mere restraint from 
interference is equivalent to the transfer of possession from the 
defendant to the plaintiff. The learned Chief Justice of Bombay 
asks: “How would practical effect be given to an award of posses- 
sion of an office otherwise than by preventing interference ‘with 
the rights of which itis made up.” Where tangible moveable 
' and immoveable property is also attached to the office, the ques- 
tion as regards the property is easily answered. There are provi- 
ee a N 
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sions in the Code for giving possession of immoveable property 
ana the possession of such properry is a great deal more than the 
prevention of other people’s interference. But even where it isa 
mere Office of which possession is claimed Art. 124 of the 
Limitation Act explains the mode of possession which 
certainly is more than the mere restraint of another from inter- 
feretice. Possession is positive and connotes acts of dealing with 
the property and sometimes beneficial enjoyment while an injune- 
tion which restrains another frominterference is negative. The 
fact of the Ido] being the owner andthe plaintiff the trustee does 
not appear to us to affect the question. In Fagadindra Nath 
Roy v. Hemanta Kumari Debt?, the Judicial Committee of the 
Privy Council while recognizing that an idol may be regarded 
as a juridical person capable as such of holding property, obser- 
ved: Assuming the religious dedication to have been of the 
strictest character it still remains that the possession and 
management of the dedicated property belongs to the Shebait and 
this carries with it the right to bring whatever suits are neces- 
sary for the protection of the property. Every such right of | 
suit is vested in the Shebait and notin the idol.” It follows that | 
the circumstance of a trustee suing is no answer to the objection 
that possession should have been sued for and not a mere decla- 
tation. For the foregoing reasons we hold that the present suit 
is not maintainable and, in reversal of the decree of the District 
Judge, we restore the decree of the District Munsif with costs in 
this and the lower appellate Court. 


IN THE HIGH COURT UF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, A7, Chief Justice, and 


Mr. Justice Miller. 
Maddali Venkatarayudn (decea- 





sed) and others .- Appellants* 
(1st defendant 
and his legal 
D. represen tatives.) 
Movva Savkarayya : :. Respondent 
(Plaintif .) 


Limitation Act, Art. 142 Onrus. 
` In a case governed by Art, 142 of the Limitation Act, the onus ison plaintiff to, 


show dispossession within 12 years before suit. 


* B. A. No. 615 of 1905. 10th February, 1910, 
l. I. L, R. 23 Cal, 129. 


PART VII.] THE MADRAS LAW JOURNAL REPORTS. 307 


Second appeal from the decree of the Subordinate Judge’s 
Court of Kistna at Masulipatam in A. S. No 339 of 1904 pre- 
sented against the decree of the Court of the District Munsif of 
Gudivada in O. S. No. 172 of 1903. 

C. R. Tiruvenkatachart for appellant (1st defendant). 

The A dvocate-General( P.S. Sivaswamt Atyar) for respondent. 

C. R. Tiruvenkatachart.—The question in this case is 
whether the article applicable to the case is 142 or 144 of the Limi- 
tation Act. rst defendant is thé appellant. The suit has been 
decreed as the ist defendant has been held not to have proved 
adverse possession. The question is whether the plaintiff has 
proved the letting to the and defendant in gor as alleged. The 
appellate Court has found the title in favour of the plaintiff in 
1884. The first Court has negatived the letting and the appellate 
Court has not disagreed with it. The 2nd defendant claimed to 
hold under the rst defendant. The real article applicable accord- 
ing to the tenor of the plaint may be Art 139. The land isa 
vacant site. Gopaulchunder Chuckerbutty v. Nilmoney Mitter? 
shows that unless plaintiff shows he was in possession within 12 
years he will fail and that a false recital that defendant is the 
plaintiff's tenant cannot take away the operation of Art 142 
Mohin Chunder Mozoomder v. Mohesh Chunder Neoghi? and Muh- 
ammad Amanulla Khan v. Badan Singh * shew that adverse 
possession is not required to be proved and that the plaiutiff must 
prove his possession within 12 years. See Mazar Husain ve 
Bidhart Singh, * 

The Advocate General.—The issue was whether the plaintiff's 
title was barred by adverse possession. Upon that the lower appel- 
late Court has found against the defendant. The land is a vacant 
site. Possession in such a case must be presumed to be with the 
owner—Framjz Cursetji v. Gokuldas Madhowjz® The rule which 
would apply to thecase of ordinary cultivable land will not apply 
to vacant or waste land—Razkumar Roy v. Gobind Chunder Roy®; 
Chockkalinga Natcken w. Muthusamt Narcken”; Lukhi Narain 
Jagadel v. Fodu Nath Deo? ; Fogendra Nath Rat v. Baldeo Das 
Marwari? ; Mirza Shamsher vw. Kunj Behart Lal.?° 

The Court delivered the following 

JUDGMENT :—The 2rd issue was framed on the assump- 
tion that the case was governed by Art. t44 of the Second 
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Schedule to the Limitation Act of 1877. The judgment of the 
Subordinate Judge proceeded on this view. He accordingly dealt 
with the case as if the ovus was on the defendant. In this we think 
he was wrong. The article of the Limitation Act which applies 
is Art. 142 and the plaintiff must show possession and dispos- 
session within twelve years prior to the date of the institution of 
the suit. See Gopaul Chunder Chuckerbutty v. Nelmoney Mitter, 
Mohima Chunder Mozoomdar v. Mohesh Chunder Neoght® and 
Mahammad Amanulla Khan v. Badan Singh?. We must there- 
fore ask for a finding by the Subordinate Judge on the evidence 
on record whether the plaintiff or his predecessor-in-title was in 
possession and was dispossessed within twelve years prior to the 
date of the suit. The Subordinate Judge will of course, in deter- 
mining this question, take into consideration the nature of the 
land in dispute. 


The finding should be submitted within six weeks, and 
seven days will be allowed for filing objections. ; 


Incompliance with the above order, the District Judge 
found the issue against the plaintiff. 


This second appeal coming on for hearing afterthe return 
of the above finding, the Court delivered the following 


JUDGMENT :— On the finding, which we accept, the suit 
is dismissed with costs throughout. 


N THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Miller and Mr. Justice Munro. 
A.N. Ramasami Aiyer and another. Appellants in both* 


v. (Plaintiffs in both.) 


Veerappa Chetti and others. .. Respondents in Appeal 
No. 187 of 04 (1, 2 and 

3 also respondents in Ap- 

peal No. 188 of 1904. 

(1, 2 and 3 Defendants tn both.) 

Other respondents in Appeal 

No. 188 of 1904 being 4, 5, 6 

and 7 defendants. 

C. P. C. (Act XIV of 1882), Ss. 13, 244—Res judicata—Suit against widow of 
deceased Hindu as his legal representative in respect of a decree debt—Maintainability 
—Ewecutor deson tort, meaning of— Widow of deceased undivided co-parcener in posses- 
sion af joint family property not executor de son tort—Hindu Law—Debts—Deoree 

* Appeals 187 & 188 of 1904. llth January 1910. 

1, (1884) LLR, 10 C. 374. 2. (1888) 1.L.R. 16 C. 473. 

8, (1889) LL.R, 17 C. 487, 
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debt of managing member—Undinrded brother's liability to pay—Fresh suit not main- 
tainable—Partnership suit —First suit for dissolution against some partners—Second suit 
against all—Not maintarnable. 

N. 244, C. P. C. (1882) isa bar toa suit against the widow of a deceased Hindu 
ag the latter’s representative for recovery of a decree debt from the separate property 
of the deceased in her possession. , 

An excutor de son tort is a person who intermeddles with the estate of a deceased 
person; The widow of a deceased undivided Hindu co-parcener in possession of the 
joint family estate is not an executor de son tort in any sense in respect of the decea- 
sed’s estate, as at his death his estate passes by survivorship to the other co-parceners. 

An undivided brother of a Hindu is under no pious obligation to discharge the 
debt of his brother, and a decree passed against the manager of the family in his per- 
sonal capacity, even though in respect of a debt incurred for purposes binding on the 
family, does not give rise to a cause of action again st the judgment-debtor’s brother, 
the decree debt not being the original debt but a new debt altogether. 

l Periasami Mudaliar v. Seethurama Chettiar? referred to. | 

Cause of action does not depend upon the relief claimed and a prior suit for dissolu- 
tion «nd winding up of partnership isa bar to a second suit against the same persons 
based upon the same allegations, especially in the absence of any allegation that there 
were any fresh transactions or any accounts to be gone into other than those which had 
been gone into in the prior suit. 

All partners should be male parties to a suit for the winding up of partnership; and 
if a suit is not maintainable against sume of the partners by reason of a previous suit 
having been instituted for the same relief [e.g.,] by reason of the bar created by S. 13 
C.P.C. of 1882] the same is not maintainable even as against thers alleged to be 
partners though not impleaded in the prior suit. 

Appeals from the decrees and judgments of the District 


Court of South Arcot in O, S. Nos. 13 and 14 of 1903 respectively. 
Plaintiff and one Subbaraya along witb certain others carried 

on a partnership. Plaintiff brought O.S.No.8 o! 1900 for a 
dissolution of partnership and for accounts against Subbaraya and 
other partners. The matter was referred to arbitration and the 
suit ended in a decree against Subbaraya for a specific amount. 
Pending execution, Subbaraya died. The plaintiff sought to 
proceed against Subbaraya’s brother and brother’s son and 
Subbaraya’s widow as the legal representatives of ; Subbaraya 
but the High Court held that Subbaraya was not sued ina re- 
presentative capacity, that the brother and brother’s son of Subba- 
raya were not his legal representatives and could not be pro- 
ceeded against in execution of the decree against Subbaraya, but 
ordered execution of the decree against the separate assets, if 
any, of Subbaraya in the hands of his widow, the’ 3rd defendant, 
in these present cases. 
; 1. 41803) LLR. 27 M. 243. 
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Subsequently the plaintiff brought these two suits, the first 
for a declaration that the decree obtained by him against Subba- 
raya who was the undivided brother of defendant No. 1 was 
binding on the rst defendant on the ground that the said Subba- 
raya carried on the partnership as representative of the family 
consisting of himself and the xst defendant and further repre- 
sented the family in the priorsuit, and for the recovery of the 
decree amount from the joint family assets in the hands of the 
ist defendant and his son, the 2nd defendant, and Subbaraya’s 
widow, the 3rd defendant. The plaintiff also filed an alternative 
suit for winding up the partnership on the basis that defendauts 
1 and 2 were also partners being the undivided co-parceners of 
Subbaraya, the defendant in the original suit, in case the original 
decree against Subbaraya be found not binding on defendants 
rand 2. he other partners who were plaintiffs in the original 
suit against Subbaraya were also impleaded in the and suit. 


The District Judge dismissed the suits on the preliminary 
ground that the suits were not sustainable against defendants 
1 and 2 by reason of Ss. 13 and 43, C.P.C. (1882) and against the 
3rd defendant by reason of S. 244, C. P. C. (1882). Hence these 
appeals. 

P. R. Sundara Atyar and C. V. Anantakrishna Azyar for 
appellants. 

S. Srinivasa Atyangar, S. Srinivasa Atyar and G. S. Rama- 
chandra Atyar for respondents. 

P. R. Sundara Atyar.—The debt is binding on the family. I 
am entitled to establish it, though I cannot execute the previous 
decree. Ifthis is not so, Iam entitled to sue for dissolution and 
profits unless there be some rule of law preventing me from suing 
again after suing Subbaraya for dissolution and winding up. 


A. S. 187 of 1904.—This suit proceeds on the footing that 
there was in fact a family trade. It makes no difference whether 
the member is a father or a brother. The difference is only in the 
degree of obligation. Nanomt Babuasin v. Madan Mohan 4 is a 
case ofa decree against the father. The case of a brother is Daulat 
Ramv. Mehr2. This shows thatit does not matter whether the debt 
is a mortgage debt or a simple debt, if the interest of all was sold 





1. (2885) LL.R. 13 O. 21 (P.C.) 2, (1887) 1.L.R. 15 C. 79 (P.C.) 
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in fact— Muhammad Askari v. Radha Ram Singh?; Umamahesh- Ramasawn 
wara V. Sengaperumal. ? It does not matter that the father is not My ar 
sued in his representative capacity nor does it matter that the Veerappa 
son is not a party if the debt for which attachment ismade or  Ch¢t 
the mortgage given is one Which will bind other members. S. 244 

does not affect; for the question is nut one relating to discharge, 
satisfaction or execution of the decree. The nature of the debt is 

to be looked into—Ramanadhan v. Rajagopala®; Fagabhat Lalubhat 
v.Bhukandas*; Arunachala v. Muntsami Mudali:* Sitanath Koer 

v. Land Mortgage Bank of India’; Nanakat Velamma v. Ibrahim 

Labhe"; Muttia v. Virammal 3; Ariabudra v. Doraisami ?; Ran- 

gayya Chetti v. Thantkachala Mudali +° ; Muttayyan Chettiar v. 

Sangili Vira Pandia.+* In Sathuvayyan v. Muthuswami!? a dis- 

tinction is drawn between a father being a manager and a 

brother being a manager. This decision, I submit, is wrong and 

is inconsistent with RangayyaChetti v. Thanikachala??; S. 234, old 

C. P. C.; Sarkimant v. Balakrishna? 3; Khmshiobatv. Hormasha**; 

S. 53 of new C. P. C.; Muhammad Askari v. Radhe Ram Singh? ; 

As regards the 3rd defendant the family property can be got hold 

of only by a suit, but in execution only the separate property of 
Subbaraya could be proceeded against—Megalurz Garudiah v. 
Narayana Rungiah**; Narayanasami Pillat v. Esa Abbayt Saib! ®; 

Hari Vithal v. Jairam Vithal"; Sakharam v. Devuji 18; Kung 

Behari v. Kandha Prosad. 1° 


S. Srintvasa Aryangar.—Practically the other side has argued 
that a suit lies upon the judgment. A Hindu  son’s liability 
may be enforced in various ways but no suit will lie against a 
brother upon a judgment obtained against the managing brother 
or uncle. The only class of suits to enforce obligations against 
brothers after a judgment obtained against the managing 


(1900) LL.R. 22 A. 307. 
(1889) I.L.R. 12 M. 309, 310, 311. 
(1883) LL.B. 7 M. 39 (F.B.) 


1. (1885) L.L.K. 8 M. 376. 
3. 

Be 

7, (1908) LL.R. 27 M, 375. 

9. 

11 

1 


(1886) LLB. 11 B. 37, 
(1883) I.L-R. 9 C. 888. 

(1887) LL.B. 10 M. 283 (F B.) 
(1895) LL.R. 19 M. 74. 
(1888) LL.B. 12 M. 325. 


(1888) LL.R. 11 M. 413. 

(1882) I L.R. 6 M. 1 (P.0.) 

(1908) I.L.R. 35 C. 1100, (1899) LLB. 11 B. 729. 
14. (1881) L.L.R. 3 M. 359. (1905) LL.R. 28'M.35. 
17. (1890) LL.R. 14 B. 597. 18. 1898) LL.R. 23 B. 372. 


19. (1907) 6 O.L.J. 362. 
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brother or uncle is under S. 283, C. P. C. All the cases quoted are 
only so. Nanomi Babuasın v. Modan Mohan! does not lay down 
that a second suit can be brought against the son. Daulat Ram 
v. Mehr Chand ? deals only with a mortgage of the whole 
interest, vzde pzge 8o. The creditor generaliy has a right to elect 
as regards the liability of the other menibers of the family when 
the original liability has been incurred by the managing member 
who is not the father—Mayne’s Hindu Law, p. 464, Art. 350. 
Simply because the managing member carries on a trade the 
trade does not become that of the family and even otherwise the 
other members are not personally liable for the trade debts. In 
this case the plaint prays only fora personal decree againstthe other 
members, having once got a personal decree against the manag- 
ing member and not having executed it, a second suit will not lie 
against others. Sedhuvayyan v, Muthusamti * decides the distinction 
between a mortgage and a personal debt incurred by the mana- 
ger. If the manager is sued in his representative capacity in the 
case of a personal claim, the creditor may attach and sell the 
interests of others, The suit, as brought, is based upon the judg- 
ment-debt obtained against the managing member, No second 
suitlies—-Viraraghavam v. Samudrala*; Guruvaptav. Thimmia® ; 
Fumoona Pershad Singh v. Dig Narain Singh. © The previous 
suit against the deceased manager was only for a personal tor- 
tious act and it prayed only for a persona] decree against him 
and not a representative decree. The judgment therein to that 
effect is res judicata, From the fact of the managiug member be- 
ing a partner in a trade with another, there is no presumption that 
the other members of the family are also partners in the 
trade—Chalamaya v. Varadayya.” The possession of assets 
makes only the heir liable but the son or brother takes the pro- 
perty only by survivorship and not as assets of the deceased 
manager. If the decree against the manager be in his representa- 
tive capacity the death of the manager does not affect its execu- 
tability against the other members—Muthza v, Virammal®;, Minak- 
sht Acht v. Chinnappa Udayan*; Subbanna Bhatia v. Subbanna>; 





1, (1885) LL.B. 13 ©. 2), (P.C) 2. (1887) LL.R, 15C. 70 P.O, 

3, (1888) LL.R. 12 M. 325. 4, (1885) LLB. 8 M. 208, 

5. (1887) LL.B. 10 M. 316, 6. (1883) LLR 10 6.1, 

7. (1598) LL.R. 22 M. 166, 8. (1887) LLE. 10 M. 283 (FB) 
9, (1901) LLR. 24 M. 689, 694. 10. (1907) I L.R. 30 M. 324. 
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Suraj Bunst Koer v. Sheo Prasad. As to son’s liability see Perta- 
samt Mudaliar v. Seetharama Chettiar.2 Dwarka Nath Chow- 
thury v. Bungsht Chandra Saka? shows that a decree against a 
manager alone not sued in his representative character cannot be 
executed against others. The view taken in Nalamayya v. 
Varadayya* has been followed in Ranjit Singh v. Amullya 
Prasad Ghose5. Mere participation in profits of the partnership 
does not make one member of the family a paritner—Vadzlal v. 
Shah Kushal $ ; Anant Ram v. Channulal™ ; MAYNE’S Hindu 
Law, 7th Edition, Ss. 331-333, 350; TREVELYAN’S Hindu Family 
Law, pp. 280-281. Suits under S. 283, C. P. C., are only a 
continuation of the summary order under S. 278—Btbt Phul 
Kumari v. Ghanshyam Missa è. The managing member is not 
an agent for other members but only a trustee—Annamalat v. 
Murugesan.® - 

G. S. Ramachandra Atyar, for the 3rd defendaut:—S. 244 is 
a bar. That has been conceded so far as the assets of the deceas- 
ed in her hands are concerned. If it is intended to enforce the 
suit against the family property in her hands, that has been 
taken by others by survivorship. It was not the property of the 
deceased. Where there is no estate of the deceased there cannot 
be any executor de son tort—Seshyya v. Subbajt Atyar!?; 
Mayne’s Hindu Law, para 328, which quotes an old Sudder de- 
cision of Madras. IfIam in possession of the family property 
that can be proceeded against in execution ina decree against the 
property and against the brother. I am therefore an unnecessary 
party. The cases quoted by the appellant do not apply. 

P. R. Sundara Azyar in reply:--The suit is not upon the old 
judgment and as it has been already decided that I am not to 
have any decree against the other members I cannot execute the 
decree. The cases quoted are distinguishable. [Munro J.—You 
have got only a personal decree against a person who happens to 
be the manager. How can you show in execution that it was for 
a family necessity ?] Sakhkaram v. Devjz 1? allows it. Nanakat 





1. (1879) LL.R. 6 C. 148 (P. C.) 157, 173, 2. 1903 LL.R. 27 M. 243 (F. B.) 
3. (1905) 9 C.W.N. 879. 4. (1898) LL.R. 22 M. 166. 
5. (1905) 9 C.W.N. 923. 6. (1902) 1 L R. 27 B. 157, 160. 
7. (1903) LLR. 25 A. 378. 8. (1907) 17 M.LJ. 618 (P. C.) 
9. (1904) LL.R. 26 M. 544 (P. C) 0. (1896) 6 M. L. J. 186. 

11. (1898) I. L. R. 23 B. 372, 
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Velama v. Ibrahim Labha>* Kung Behwt Lal v. Kandh Prahad — 
Narain Singh ? ; see Muttayyan Chetti v. Sangtli Veera Panda * 
as toa second suit upon a decree debt as against the son. If no 
second suit is allowed after his death inthe case of a decree 
against a manager personally, there would be an anomaly 
I rely upon the passage in p. 165 in Suraj Bunst Koer v. 
Sheo Prasad* asto the position of a manager. [Mller J— 
What do you say to the observation in Guruvappa v. 
Thimmah® ?] Probably what is meant is a second suit against 
the son on the original cause of action. In this case the previous 
decision is only that the decree alone is personal and not the 
debt as regards the 3rd defendant. I submit the property in 
her hands was the property of the deceased which he could have 
disposed of during his lifetime. 


Though I have asked for a decree against the defendants in 
the present suit I contend that there are allegations in the plaint 
that the debt was a debt binding upon all the members so that 
I would be entitled to at leasta decree against the family 
property in their hands. 

A. S. 188 of 1904. 


P. R. Sundara Azyar and C. V. Anantakrishna Azyar for 
the appellant. 


S. Srinivasa Atyangar and S. Srinivasa Aztyar and G. S. 
Ramachandara Atyar for the respondents. 


P. R. Sundara Azyar.—Suit is forthe winding up of the 
partnership and consequent reliefs. It does not pray for dissolu- 
tion. The Vakil then dwelt on the nature of the previous suit 
and the present suit and the parties in both with a view to show 
that this suit would lie. 

King v. Hoare® does not apply in India, for in India, the lia- 
bility is joint and several. As against a person who was not a 
party to the previous suit a new suit could be ona joint and 
several cause or obligation. S. 43, C. P. C., barsa new suit only 
as against the same defendant. S. 43 of the Contract Act does 
not lay down a rule of procedure but only of substantive law— 





l. (1904) 1, L, R. 27 M, 375, 2. (1907) 6 C, L. J. 362, 
3. (1882) 1. L. R. 6 M. 1, 5, 6. (P. C.) 4, (1879) I. L. R. 5 C. 148, 108, 
5. (1887) I. L, R. 10 M. 816. 6. (1844) 13 M. and W. 494. 
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Dampanaboyina Gangi v. Addaia Ramasawmi?; S.A. 1746 of 1908; 
Dhunput v. Sham Soonder?; Umamaheswara v. Singaperumal’. 
Reason of King v. Hoare* is to avoid different judgments. On 
the other hand the reason against the propriety of that decision 
is that a creditor may not know the existence of all the debtors— 
Ss. 42, 43, 44 of Contract Act read; Halsbury’s Laws of England, 
Vol. VII, p 459, S. 936 ; Kendall v. Hamilton®; Gurusami Chetti 
v. Samurthi Chinna! a case from the original side of this Court; 
Umamaheshwara v. Singaperumal? ; Narayana Chetti v. Laksh- 
mana Chetti"; S. 29, C.P.C.; Hemandra Coomar Mullick v. Raf- 
endrolal Moonshee®; Radha Pershad v. Ramkhelawan®; Muhammad 
Askari v. Radha Ram Singh?°;[C. V. Anantakrishna Atyar 
continued. |—A suit for dissolution of partnership is different from 
one for winding up. In the case of joint family, ifthe managing 
member joins a partnership on behalf of the family then all the 
members of the family are members of the partnership— Sokkana- 
dha Vannimundar v. Sokkanada Vanntmundar*?; POLLOCK and 
MULLA on Contract Act, 2nd Edition, p. 229, footnote; Dampa- 
naboytma Gangi v. Addala Ramasami>; Fugdeo Singh v. Habi- 
bulla+?. There is no bar by S. 244. Even if it is, the suit can 
be converted into an application—S. 47, new C. P., C. 


S. Srinivasa Atyangar—lIf a suit against some partners 
is barred the suit is barred against all. If some of them cannot 
be joined in the suit .for any reason no suit against others 
will lie. In the case of partners each partner is entitled to plead 
that others also should be joined. If the matter is governed by 
Ss 42, 43, 44, of the Contract Act, a joint promise must be proved. 
The managing member is not an agent of other members— 
Muhammad Askari v. Radha Ram Singh,'°—so he could not have 
made a promise on behalf of others. The fact that there is no 
ptayer for dissolution now but it is only for winding up doesnot 
‘show that it is not the same cause of action as sued for before. The 
allegations in the two are the same. How any decree obtained 





1, (1902) I. L. R. 25 M. 786. 2. (1879) I L. R. 5 C. 291. 
3. (1885) L L. R. 8 M. 876, 378 4. (1844) 13 M. and W. 494. 

5. (1879) 4 A. C. 504. 6. (1881) L L. R. 5 M. 87, 43. 

7. (1897) I, D. R. 21 M, 256. 8. (1878) I.L. R. 3 C. 353, 359, 861. 
9. (1895) 1. L. R. 23 O. 302, 10 (1900) LL.R. 22 A. 307. 
11. (1904) L.L R. 28 M. 344, 12. (1907) 6 G.Ld. 612, 
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against Subbaraya personally could be executed against others so as 
to make the principle of S. 47 of new C-P.C. applicable, it is dif- 
ficult to see as it assumes that others also are partners through 
him and ashe has not left any assets. There is no allegation inthe 


` present plaint that the other members were partners and that 


the plaintiff did not know of their existence at the time of the 
former-suit. It isnot contended that the previous judgment-debt, 
as such, isa debt of the family: what is contended is that the 
debt for which that judgment was obtained was one binding - 
upon the family. There is no allegation in this plaint of any 
benefit which the family derived by that debt. This suit is also 
obnoxious to S. 43, C.P.C. Moreover there has been already an 
election. There cannot be two suits for winding upa partnership 
nor is there any ground disclosed why a second suit for the same 
purpose is brought— Kendal v. Hamztton.+ The objection as to 
maintainability of the second suit is that of the man whois then 
newly sued. The cause of action has already merged in the 
previous decree. A joint liability is not prohibited in India; all 
that is said is that the liability is generally presumed to be joint 
and several vzde; S.265 of the Contract Act. Asa prayer for winding 
up was inserted in the previous suit and not given it must be 
deemed to have been refused—S. 13 Cl. (3)C.P.C. No one can be 
allowed to say that a previous suit which he brought was a bad 
one and that the present one isa good one. If the old suit could 
be viewed as one based upon an election made by the plaintiff 
when he could havesued not only one but all of a family, the 
decree in the old suit is good and exhausts the cause of action. A 
mistake of law committed by the plaintiff in suing for less while 
he was entitled to more bars the plaintiff from making a new suit 
for more—Kavart Ammal v. Sastri Ramier? ; Benjamin Scarf ~. 
Aldred George Fardine?. In asuit for a winding up and accounts 
every member of the partnership must be a party—LINDLEY on 
Partnership, 7th Edn., p. 504. Itis true that S. 43 will be a 
bar only against a person who has been already a party in the 
previous suit—D. Gangi v. A. Ramasami*, But that does not 
apply where the cause of action against all is one and 
the same—Ss. 42 and 43, C. P. C. The cause of action 





1, (1879) 4 A.C. 504. 2. (1902) LL.R. 26 M. 104. 
3. (1882) 7 A.C, 346. $. (1902) LLR. 25 M. 736,789, 
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for the dissolution and winding -up of a partnership is one 
and the same forall the partners. The plaintiff could have 
asked in the previous suit for reliefs against the other members 
of theifamily. Amanat Bibiv. Imdad Hussain! applies as the plain- 


tiff now says that ke brought the previous suit against the 
manager only in his representative capacity. 


On the question of election ; no second suit will lie even if 
the liability be joint and several, for the cause of action is merged 
in the decree—-Sesstons v. Fohnson?. It is not both joint and 
several atthe same time. It isa question of waiver—BLaCK on 
Fudgments, 2nd Vol., S. 775. One cannot first sue one of several 
joint promisors and then afterwards sue him and other several 
promisors —Benjamin Scarf v. Aldred George ¥ardine?. The 
liability of the other members is not governed by theContract Act 
but by Hindu Law—Sitaramayya v. Venkataramanna*. & Ing v. 
Hoare" has been approved of in Gurusamd Chettiv. Samurtht 
Chinna®; Chinnappa Rowther v. Robert Fischer’; Umamaheswara 
v. Stngaperumal®; Lakmidas Khimji v. Purushotam Haridos®; 
Narayana Chetti v. Lakshmana Chettt}®; Lakshmtsankar v, 
Vishvaram.** S. 262 of the Contract Act has not been referred to 
in any of these cases and it supports the decision in the last case. 
Dick ve Dhunjt Faita”? is distinguishable—Hemendra Koomar 
Mullick v. Ragendrolak Mosher**; Roy Lutchmisint Singh v. The 
Land Morigage Bank of India Ltd.2* a case of Mahomedan family 
Nobin Chunder Roy v. M. Dassya*® Radha Prasad Sigh v~. 
Pamkhelawan** The reasons adopted by the Allahabad High 
Court for not following King v. Hoare® and Kendall v. 
Hamilion *7 are unsound and tend to inconvenience. 


C. V. Ananiakrishna Atyar in reply. —The liability is joint 
and several. See Pollock and Mulla on Contract Act, Notes under 





1. (1888) 15 LA. 106, 112 S. C. 15 LL.B. O. 800. 

2, (1877) 95 U.¥. Reports 347 at 348. 3. (1882) 7 A.C. 346 at 360, 
4. (1888)1.L.R, 11 M. 373, 5. (1844) 13 M. & W. 494. 

6. (1881) LLR, 5 M. 37. 7, (1907) LL.B. 30 M. 435, 
8, (1885) LL.R. 8 M. 378. 9, (1882) LL-R. 6 B. 700. 
10 (1897) 1.L.R. 21 M, 256. ll. (1899) LL.B. 24 B.77 
12, (1901) LLB. 25 B, 378. 13- (1878) LLR. 3 C. 353, 
l4. (1887)1.L. B 14 6,469 at $75 15 (1384) LL.B. 10 U. 924, 
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Ramasawmi S, 43. No- question of ves judicata can arise if the plaintiff does not 
oe want any additional decree against the person who was already a 
oe party. S. 43, C.P.C., cannot be a bar against one who has not beena 
` party previously. A managing member cannot sue or be sued on 
behalf of all—Angamuthuv. Kulandavelu?. M. Askariy: R. R. 

Singh? applies. 


i The Court delivered the following 


JUDGMENTS :—Munro J.: —The tst plaintiff in these 
appeals brought O.S. No. 8 of :900 against Subbaraya Chetti, 
Siva Chidambara Chetti and Narayana Row for dissolution of 
partnership, for winding up of the partnership accounts and for 
the recovery from Subbaraya Chetti of a certain sum of money. It 
was alleged that under the partnership agreementSubbaraya Chetti 
was the managing partner, that a sum of money was given to 
him by the plaintiff and Narayana Row’s father and that he 
refused to furnish accounts. The cause of action was stated to 
have arisen in September 1899 when the partnership trade was 
stopped. A decree was passed dissolving the partnership and 
directing Subbaraya Chetti to pay the 1st appellant Rs. 2,976-8-23 
with interest. Subbaraya Chetti having died before execution, 
the 1st appellant sought to execute the decree under S. 234, 
Civil Procedure Code, against Rathina Ammal, the widow, and 
Veerappa Chetti, the undivided brother of Subbaraya Chetti. 
The District Judge passed a certain order against which there 
was an appeal to this Court. This Court held that the decree 
against Subbaraya Chetti was purely a decree 2” Jérsonam against 
him, and further remarked that there was nothing on tke record 
to show that Subbaraya Chetty was sued in his representative 
capacity as manager of the family or that the trade in respect of 
which the suit was brought was one that was necessarily a family 
business and not Subbaraya Chetti’s individual trade. With 
these views I entirely agree. The decree was therefore not 
allowed to be executed against Veerappa Chetti by attaching 
and bringing to sale joint family property which had come to him 
by survivorship, whether it was ordinary family property or pro- 
perty acquired for the family by the partnership trade. As 
regards the separate property of Subbaraya Chetti, it was held 





1. (1889) I. L, R 28 M. 190, 2. (1900) I. L.R 22 A, 309, 
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that execution under Section 234, C.P.C., should proceed only 
against his widow who was his legal represevtative and the name 
of Veerappa Chetti was struck off the record. The rst appellant 
and his son, the 2nd appellant, then filed O. S. Nos. 13 and 14 of 
1903 and, these suits having been dismissed, presented the present 
appeals. 


The plaint in O. §. No. 13 which was against Veerappa 
Chetti, Veerappa Chetti’s son and Rathina Ammal as ist, and 
and 3rd defendants, set out that the present 1st appellant acting 


as manager of his family, Subbaraya Chetti acting as manager 


of his family, and others entered into a partnership; that disputes 
having arisen, O. S. No. 8 of 1900, above referred to, was brought; 
that Subbaraya Chetti had carried on the partnership trade for 
' the benefit of the joint family then consisting of himself and 
Veerappa Chetti and that, asthe family had enjoyed the benefit 
of the trade, the :st and and defendants were bound to pay to 
. the plaintiffs the amount due to them by Subbaraya Chetti ; that 
Subbaraya Chetti represented the joint family in O. S. No. 8 of 
1900 ; that the finding in O.S. No. 8 of 1900, that Rs. 2,976-8-23 
. was due to the plaintiffs by Subbaraya Chetti and that the latter 
was liable to pay that amount with interest at 12 per cent per 
annum from the 26th March rgoo, the date of the plaint in O.S. 
No. 8 of 1900, was binding on the 1st and and defendants, as also 
‘the order of the Court dissolving the partnership as fiom the 16th 
December 1901, the date of the decree; that the rst and and 
defendants were bound to pay the amount above mentioned, and 
that the: 3rd defendant was also liable to pay that amount because 
she was in possession of property belonging to the joint family of 
a larger value than that amount; and that the causeof action 
arose on the 16th December 1go1, the date of the decree or in 
July 1902, by which date is apparently meant the date of 
Subbaraya Chetti’s death. The prayer was that the defendants 
do pay the plaintiffs Rs. 4,186-8-23, made up of Rs. 2,976-8-23 
with interest as abovementioned. 


In O.S. No. 14, in addition to the three persons impleaded as 
defendants in O.S. No. 13, there were four other defendants. Of 
these four only two, the 5th and 6th defendants, need be con- 
sidered, they being the persons who as partners were made 
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defendants with Subbaraya Chetti in O. S. No. 8 of t900. The 
plaint in O.S. No. 14 made the same main allegations as were 
made in the plaint in O. S. No. 13, mentioned the institution of 
O. S. No. 13, and prayed that if the Court should for any reason 
hold in O. S. No. 13 that the rst and 2nd defendants were not 
bound by the findings in O.S. No. 8 of 1900, and that the plain- 
tiffs were not in O.S. No. 13 entitled to recover the amount due 
to them, the partnership might be wound up, and the accounts of 
the partnership taken, and that the plaintiffs might be paid the 
amount found due to them by such defendants as were found 
liable. The cause of action was stated to have arisen on the 
same dates as in O. S. No. 13. 

Two of the issues framed in O. S. No. 13 were:— 

(1) Whether or not S. 244, Civil Procedure Code, is a bar 
to the maintenance of the present suit either against Ist and and 
defendants or against the 3rd defendant ? and 

(2) st and and defendants not having been parties to 
O. S. No. 8 of 1900, does the fresh suit to make them liable tu 
satisfy the decree in that suit lie? 

On the firt of these issues the District Judge found that 
S. 244, Civil Procedure Code, was a bar to the suit as 
against the 3rd defendant. He found the second of the issues in 
the negative, and accordingly dismissed the suit. Both these 
findings are attacked in appeal No. 187. 

That the suit was rightly dismissed as against the 3rd defen- 


‘dant is clear. So far asthe separate property of Subbraya Chetty 


is concerned, the plaintif’sionly remedy was to execute the decree 
in O. S. No. 8 ot 1900 against the third defendant, Subbraya 
Chetti’s legal representative, under S. 234, C. P. C., section 
244, C. P. C., being a bar toa suit against the 3rd defendant in 
respect of such separate property. With regard to the joint family 
properties of which the 3rd defendant is said to be in possession 
it is contended that the 3rd defendant was properly impleaded 
because she may be regarded as an executor de son fort and Maga- 
luri Garudiah and others v. Narayana Rangiah* and Narayana- 
sawmy Pillat v. Essa Abbar Sart, etc. ? are relied upon. Even if 
the 3rd defendant is in possession of joint family property, she 
cannot be regarded as an executor de son tortin regard toit. An 
1, (1881) I. L. R. 3 ML. 359. 2 (1965) 1. L. R. 28 M. 351, 


PART VII.| THE MADRAS LAW JOURNAL REPORTS. 32I 


executor de son torćis a person who intermeddles with the estate 
of a deceased person. The joint family property cannot be regard- 
ed as the estate of Subbaraya Chetty. The interest he had in it 
passed at dis death to his co-parceners by suvivorship. The cases 
quoted are both cases iu which the estate ofa deceased person had 
been intermeddled with. The mere fact that the 3rd defendant 
may have family property in her possession cannot give the 
plaintiffs a cause of action against her in a suit like the present, 
as the District Judge has properly pointed out. 


The next question is whether the suit is maintainable as 
against the first and second defendants. The cause of action is 
stated in the plaint to have arisen on the 16th December rgor or in 
July 1902. How any cause of action against the defendants accrued 
to the plaintiffs on the second of these dates is not explained. 
The first date is the date of the decree in O. S. No.8 of 1900 and 
the prayer in the plaint is for the recovery of the amount due un- 
der that decree by Subbaraya Chetty. The suit is therefore clearly 
to recover from the defendants a decree debt due by Subbaraya 
Chetti, and the question is whetherthe plaintiffs have any cause 
of action for such a suit. If the rst and 2nd defendants were the 
sons of Subbaraya Chetty, they would be under a pious obligation 
to pay the decree debt, and the passing of the decree would give a 
fresh cause of action against them quite independently of the 
original cause of action on which the suit against Subbaraya Chetty 
was brought—Verzasamt Mudaliarv. Seetharama Chettiar. But 
being only his undivided brother and nephew they are not bound to 
pay any debt contracted by him unless contracted for the benefit 
of the family, and it cannot be said that the debt imposed upon 
Subbaraya Chetti by the decree was a debt contracted by him 
for the benefit of the family, whatever was the nature of the 
debt upon which O. S. No. 8 of 1909 was brought. The decree 
debt is not the original debt but a new debt altogether—Perza 
samt Mudalar v. Seetharama Chettiay?—and must of its own force 
give a cause of action if the plaintiffs are to maintain a suit upon 
it. Iam, therefore, of opinion that the suit was rightly dismissed 
as against the Ist and and defendants also, and would dismiss 
Appeal No. 187 with costs. 





1, (1903) J. L., R. 27M. 243, 


Ramasawit 
Aiyar 


v 
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'amasawmi In O. S. No. r4 the District Judge found that the suit, as 
Alyar against the 3rd defendant, was barred by S. 244, C. P. C. for . 
a the same reasons as in O. S. No. 13. He also found that the suit 
' was barred by the same section as against the 5th and 6th defen- 
dants who were parties to O. S. No. 8 of 1900. The third issue 
framed was, first defendant not having been a party to O. §. No, 
8 of 1900, whether the present suit brought on the same cause of 
action as O. S. No. 8o0f 1900 is maintainable? This issue the 

District Judge found in the negative and dismissed the suit. 


That the cause of action in O. S. No. 14 of 1903 was the 
same as the cause of action in O. S. No. 8 of rg00 was clearly not 
disputed in the lower Court. Here it is suggested that the cause 
of action was different because in O, S. No. 8 there was a prayer 
for dissolution of partnership in addition to the prayer for winding 
up. The cause of action is not affected bythe relief claimed. In 
O. S. No. 8 it was alleged that the trade stopped in September 
1899 and it was prayed that the partnership accounts might be 
wound up. It is not alleged in O. S. No. 14 that there were any 
fresh transactions after September 1899 or any accounts to be 
gone into other than tbose which had to be gone into in O. S. No. 
8. The cause of action for winding up the partnership is there- 
fore clearly the same in both suits. The 5th and 6th defendants 
were patties to O. S. No. 8 and no fresh suit can be brought 
against them on the same cause of action. ‘They were, therefore, 
wrongly impleaded in the present suit. But toa suit for winding 
up a partnership each partner having a distinct interest must be 
a party—LINDLEY on Pertnershtp, 7th Edition, page 504. This 
proposition is not disputed, and the 5th and 6th defendants are 
therefore manifestly necessary parties to any suit for winding up 
the partnership now in question, They have not been placed | 
on the record as mere pro forma defendants. The prayers in the 
plaint make no distinction between the 5th and 6th defendants 
and the other defendants but ask for relief against whichever de- 
fendant maybe found liable. As therefore the 5th and 6th 
defendants caunot properly be made parties, the whole suit must . 
fail. I would therefore dismiss Appeal No. 1&8 with costs. 


Miller J.:—I agree. The appeals are dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Arnold White, Az, Chief Justice, and 
Mr. Justice Munro. 
In Appeal No. 183 of 1907. 


Duvvadu Hari Kistna Chowdury ..  (Appellant)* 
x J. 
Venkata Lakshmi Narayana Pantulu 
and others as ne or .. Respondents, 
Limitation Aot, Art. 144~Onus—Partition—Suit for partial partition —Stranger- 
purchaser— Hindu Law. Hari 
Under Art, 144, it is incumbent upon the person setting up the bar by limitation Kistna 
Chowdury 


to prove that the other party ur his predecessor in title was excluded from the enjoy- v, 

ment of sait land in denial of his title. - ' Lakshmi 
Held also that a purchaser of the share of one of several co-sharersin a plot of land Narayana 

is entitled to bring a suit for partition of that plot of land alone without seeking for Pantula, 

a general partition of all the lands belonging in common to the vendor and his sharers, 

[Ramasami Chetti v, Alagirisami Chetit1 commented on. $. A. 175 of 1905 dist. ] 


Appeals from the decree of the District Court of Ganjam 
in O. S. No. ro of 1906. 

P.R. Sundaram Azyar and P. Nagabhushanam for appellant, 

The Advocate General (PS. Sivaswmamt Atyar), V. Ramesam 
and T. V. Narayantah for respondents. 

_ The Court delivered the following 
- JUDGMENT :—The father of the plaintiff obtained a de- 
cree against the 5th defendant and in execution thereof brought 
to sale and purchased the sth defendant's one-fifth share in the 
two suit villages, The plaintiffs in the suit out of which these 
appeals atise sued for partition and for possession of the 5th 
defendant’s one-fifth share in the said villages. 

Balakrishnamma, adoptive father of the and defendant, and 
defendants Nos. I, 3 and 5 were members of an undivided family. 
In 1871 they effected a partition. The bulk of the family property 
was divided by metes and bounds, but the suit villages and some 
other immoveable property were kept undivided for convenience 
of enjoyment and were held by the divided members as tenants in 
common though the actual management was vested in Bala- 
krishnamma who was to pay to each of the tenants in common 
his share of the income. In January 1893, Balakrishnamma died, 
and the management was thereafter with the first defendant. 





* Appeals Nos, 183 and 184 of 1907. 12th January 1910, 
1. (1908) LLR. 99 M. 861, 
*6 


Hari 
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Two of the issues framed in the suit were :—Whether the suit 
was barred by limitation, and whether the suit was bad as being 
a suit for partial partition. The Court ,found both these issues in 
the negative and gave a decree for partition. The arguments 
on behalf of the appellants have been confined to an attempt to 
show that the findings upon the above issues are wrong. 

We shall first deal with Appeal No. 184 which is by the Ist 
defendant. This defendant in his written statement admitted . 
that the sth defendant used to receive payments towards his 
share of the income of the suit lands as long as Balakrishamma 
was alive. He contended, however, that after Balakrishnamma’s 
death in 1893, the sth defendant had no enjoyment and that 
therefore the suit brought in 1906 was time-barred. The article 
of Sch, II of the Limitation Act applicable to a case like 
the present is Art. 144, and, to succeed, it was incumbent upon 
the rst defendant to prove that the 5th defendant was in denial 
of his title excluded from the enjoyment of his share of the suit 
lands—Fogendra Nath Rat v. Baldeo Dast; Sellam v.Chinnam- 
mal*; Iilapan Vv. Manavtkrama?, This was the view taken by 
the Court below and it has ‘not been seriously disputed before 
us. We think the Court below was right in holding that the xst 
defendant failed to discharge the burden which rested upon 
him. The 5th defendant stated, as a witness for the defence, 
that after the partition of 187r he never received any share of 
the produce either from Balakrishnamma or from any one else. 
In so stating he went further than the rst defendant himself. 
There can be no doubt that his sympathies are now with the 
defendants rather than with the plaintiffs, and no reliance can 
be placed upon his evidence. Exh. II and S are relied upon. 
These are written statements filed by the 5th defendant in 
O. S. No. 1 of 1894 and O. S. No. 10 of 1895, respectively. In these 
statements the 5th defendant alleged that the partition of 1871 
was never acted upon and that he and other members.of the 
family were managing portions of the family lands. He never 
stated that he was excluded from enjoyment of the suit lands. 
His object in putting in these written statements was to claim 
a larger share than he was entitled to under the partition of 





1, (1907) LLR. 36 C. 961. 2 (1901) I,L,R. 24 M, 441, 
3. (1897) LLR. 21 M, 153, 
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1871. Thisis all the evidence relied upon to prove adverse oe ie 
. . . . . . hi 
possession and it is manifestly insufficient. dury 


Vv. 
The remaining question is whether the suit is bad as being Lakshmi 


a suit for partial partition. The sth defendant was entitled as Pinang 
_ tenant in common to one-fifth share not only in the suit villages 
but also in certain Inam lands. The suit is for partition of his 
one-fifth share in the suit villages only, that being all that the 
plaintiff's father bought. In support of the contention that the 
suit is bad we have been referred-to a passage in Ramusami 
Chetti v. Alagtrisam? Chetti, and to an unreported decision of 
this Court in Second Appeal No. 175 of 1905. In Ramasami 
Chetti v. Alagirisami Chetti,! it is said :—“ It is no doubt the 
law that the transferee from one or more co-sharers of a portion 
only of the co-tenancy cannot maintain a suit for partition of the 
portion transferred to him. ” For this statement of the law, 
Parbati Churn Deb vw. Ain-ud-deen® is relied upon. As was) 
however, pointed out in Radhakanta Shaha v. Bipro Das Roy? 
it was not laid down in that case as a matter of law that a partition 
ofa portion of a revenue-paying estate, when:that portion is capable 
of partition without much inconvenience to other sharers, is 
absolutely barred by law and Syed Habibur Rasul? Abul Faiz v. 
Ashita Mohan Ghosh and otherst and Uma Sundari Debt v. 
Benode Lal Pakrashi,® are further authority that a suit like the 
present is not bad. Second Appeal No. 175 of 1905 is ciearly dis- 
tinguishable. There the suit was to recover specific land left by 
the testator under his will to the plaintiff and could not succeed 
because the iminoveable property of the testator’s family had 
not been divided, and the estator himself could not have claimed 
any specific portion of the undivided property as his share. We, 
therefore, hold that the suit is not bad and dismiss the appeal 
No. 184 with costs. 


Appeal No. 183 is by the and defendant. The only difference 
between this appeal and appeal No. 184 is that there is no’ 
admission by the and defendant that the 5th defendant at any 
time enjoyed his share of the suit property. This, however, is 





1, (1903) LLR. 27 M, 361. | 2% (1881) LR. 7 0, 677. 
B (1904) 1 C. L. J. 40. 4, (1906) 12 C.W.N. 640, 
5, (1907) TLR. 34 ©. 1026, 
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immaterial, seeing that the burden of proof is upon the and 


` defendant. 


Narayana- 
swami 


v. 
Iagumannah 


We, therefore, dismiss this appeal also with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph S. Benson, Officiating Chief Justice, 
and Mr. Justice Krishnaswami Aiyar. 
G. Narayanaswami Naidu Garu, Receiver 


Nedadavole Estate .. a .. Appellant” 
(Plainit f) 

g. 
Cheilapalli Hanumannah i .. Respondent 
(Defendant). 


Pleader’s right of retainer— Latent, 
A pleader has no right of retainer im monies realized by him in one cause for his 
dues in other causes conducted by him. 

Second appeal from the decree of the District Ccurt of 
Kistna at Masulipatam in A.S. No. 2x8 of 1906 preseuted 
against the decree of the ‘District Munsif of Bezwadain O. §. 
No. 21 of 1905. > a 

The plaintiff in the case isthe Receiver in the Nidadavole 
and Raipudy estates. The plaintiffs predecessor in office was 
appointed receiver of these estates and Medur estate by a 
single order of the District Court in a suit brought for the 
partition of these three estates. ‘That receiver generally employ- 
ed the defendant, a pleader, to conduct suits arising in those 
three estates. While so Rs. 500 and odd was recovered by the 
pleader in execution proceedings from a judgment-debtor of the 
Nidadavole estate. Even the old receiver expressly wrote to 
the defendant to remit that amount to him os account of the 
Nidadavole estate and not to appropriate it for dues of Medur. 
The defendant having adjusted that amount in his accounts to 
the fees due to him in respect of Medur suits, the present suit 
was brought claiming the amount as due for the Nidadavole 
estate. The defendant pleaded that there were fees due to him 
in respect of work done for Medur estates ; that the practice 
between him and the previous receiver for the last 3 years was 
to treat all moneys received or disbursed for all estatesas of one 


* 5. A. 546 of 1907, 4th November 1909, 
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account; that at the time of realisation of the suit amount the 
teceiver was the receiver of all the three estates; that in case 


Narayana 
swami 


he is obliged to sue for his dues he would be met by the plea of Havumanna 


limitation and that he was legally as well as under the circum- 
stances pleaded by him entitled to retain the amount for his dues 
for Medur suits. Both the Courts below upheld all the conten- 
tions of the defendant and dismissed the suit with costs, The 
plaintiff filed this second appeal. 

C. R. Ttruvenkata Chartar for appellant. 

E. V. R. Sarma for respondent. 

C. R. Tiruvenkata Chariar—A vakil has no general right 
of lien over moneys recovered by him in one action so asto 
utilise it for his fees in another, in the absence of an express or 
implied contract. Thematter is left open in Subba Pillai v. 
Ramaswamy Ayyar! See S. 217 and S. 221, Contract Act, as to 
agents’ lien and Notes of POLLOCK and MULLA at p. 567, and 
Edn., as to the meaning of ‘same business’. Cf. S. 17x of the 
Contract Act which gives a general lien. Cf. S. rir, C.P.C. 
The English law is as I state—Bozon v. Bolland:? There may 
be a general lien as to papers, but not for money. In this case 
there have been express letters from the plaintiff not to appro- 
priate—Mackenzte v. Mackintosh? ; Tencyclopedia of the Laws 
of England, Vol. 1 p. 498; Hall v. Laver.+ 

E. V. R. Sarma—argued that there was a finding that there 
was a practice of appropriating sums derived in one case for 
dues in other cases and that therefore there was an implied 
contract, S. 217 of the Contract Act applies. The business 
was one and thesame; the employer was one and the same; 
and the agent, z. e., the vakil, was one and the same. I refer to 
accounts to show the practice. [Benson Offg. C. J.—What could 
previous practice do in the face of express orders of the Receiver to 
remit the amount?] They might have beer revoked by his sub- 
sequent acquiescence. My client has been prejudiced in that he 
was misled by the acquiescence into not suing for his dues. The 
plaintiff is therefore estopped. 

The Court delivered the following 

JUDGMENT :—In the face of the specific instructions 
contained in Exhibits E and F the defendant had no business 


1, (1904) I.L.R. 27M. 512. 2. (1839) 48 R.R. 121- 
3. (1891) 64 Law Times N.S. 706. 4, (1874) 66 E.R. 1158.=Hare 571, 
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to appropriate the amounts realized in execution of the Small 
Cause decree towards his dues in other cases conducted by him, 
even if we are to assume a previous course of practice according 
to which it was usual to make such appropriations. It is not 
suggested that these instructions were subsequently cancelled or 
varied. The cases cited by Mr. Tiruvengatachariar are good 
authority for the position that a solicitor has no right of retainer 
in moneys realized by him in one cause for his dues in other causes 
conducted by Him. See Bozen v. Bolland+, Hall w. Laver, Mac- 
kenzie v. Mackintosh?. A pleader in India has no higher rights. 
S. 217 of the Contract Act does not help the defendant. We must, 
therefore, reverse the decrees of the Courts below. ‘The plaintiff 
will have a decree for Rs. 556-14-4 with interest at 6 per cent. 
from the 1st Jure 7903 to this date with further interest at § per 
cent, on the wholesum until realization not exceeding 6 months 
from this date. The plaintiff is entitled to his costs through- 


out. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Æ Chief Justice, and 
Mr. Justice Krishnasami Aiyar. 


Ponaka Subba Rani Reddi e Appellant” 
v. 
Vadlamudi Seshachulam Chetty & others. .Respondents. 


Specific Relief Act, Ss. 15, 17— Contract for sale of lands by some on behalf of 
themselves and some minors— Contract found not binding on minors— Contract indiri- 
seble—Decree, form of. 


In a suit for specific performance of a contract to sell lands by some of the de- 
fendants on their own behalf and on behalf of other defendants who were minors if it 
be found that the contract is indivisible, and not binding on the minors, a decree 
cannot be passed compelling a conveyance of the interest of the minorsas well by the 
major defendants on whom the contract was found binding. (Srinivasa Neddi v. 
Sica Rama Reddit distinguished.) But the plaintiff is entitled to take a convey- 
ance by the major defendants of all their interests in the properties for the purchase- 
money agreed npon without abatement or compensation, if he be sw willing. 


Second appeal from the decree of the District Court of 
Nellore, in A. S. No. 3 of 1907 presented against the decee 








* S, A. No. 1237 of 1907. 30th November, 1909. 
1. (1839) 48 RR. 121; 2. (1842) 66 E.R. 1158,=1 Hare 571, 
3, (1891) 64 L. T. (N.5S.) 706. 4. (1908) 1. L. R. 32 M, 320, 
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of the Court of the District Munsif of Nellore in O. S. No. 
27 of 1905. 

Subrahmania Atyar for appellant. 

T. V. Seshagiri Atyar for respondents, 

The Court delivered the following 

JUDGMENT :—The defendants Nos. x to 4 entered into a 
contract with the plaintiff to sell him certain lands for'Rs. 1,400. 
He brings the suit to enforce specific performance. The Courts 
below have dismissed the suit. Defendants Nos. 2 and 3 were 
minors and the contract was entered into on their behalf by the 
first defendant as their guardian. It is found that the contract was 
not for purposes binding on the minors and therefore no specific 
performance could be decreed against their interests in the pro- 
perties. The contract being one and indivisible the Courts 
below have dismissed the suit even against defendants Nos. 1 
and 4. In second appeal the plaintiff asks for a decree against 
the shares of the rst and 4th defendants at least. This, we think, he 
caunot have. S, 17 of the Specific Relief Act is against him. Ss. 14, 
15 and 16 of the Act do not enable the contract to be separated 
as regards the 1st and 4th defendants in this case. The plaintiff 
relies on the decision in Gurusamy v. Ganapathiah®. The cou- 
. tract in that case was before the Specific Relief Act. The decree, 
therefore, which the Court felt itself competent to make at page 
344 of the report would appear to be justifiable under the law 
as it stood before the Act—see Barrow v. Scammall 2. Such a 
course does not appear to be warranted by the proviso to S. I5. 
CoLLECT remarks in his book on the Specific Reltef Act: “ Pro- 
bably the proviso in S. 15 was framed to meet the difficulties 
which have thus arisen in English cases.” If the contract is 
indivisible under S. i7 of the Act, what then is the reliefto 
which the plaintiff is entitled ? We are asked by the appellant to 
give him a decree for the whole against the ist and 4th 
defendants on the authority of Srinivasıe Reddi v. Siva Rama 
Reddit. This we are unable to do. ‘That was a case in which 
the contract was entered into with the manager of a Hindu 
family. It was sought to be enforced against him and another 
member not a party to the contract. Although it was found that 





1. (1882) LLR. 5 M. 337. 2 (1887) 19 Ch. D. 175. 
3, (1908) LLR, 33 M. p. 320, 
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it was not binding on the person who was not a party to the 
contract, the Court passed a decree against the contracting party 
for specific performance, leaving the question open as regards the 
binding character of such conveyance as between the purchaser 
and the junior member who was no party to the contract. It is 
unnecessary for us to express an opinion as to the correctness of 
the observations in the case as regards the true interpretation of 
S. 15 of the Specific Relief Act. It is enough for us to say 
that the present case is different because the contract is one 
entered intoon behalf of the minors as well, and the suit is, | 
therefore, properly brought for enforeement of the contract 
against them also. We cannot, therefore, treat the finding that, 
the contract is not binding on defendants Nos. 2 and 3 as un- ' 
called for. The decision in Kosuri Ramaraju v. Fvalurt Rama- 
lingam? recognizes this distinction. It follows that no decree 
can be passed compelling a conveyance of the interest of the and 
and 3rd defendants as well by the 1st and 4th defendants. The 
appellant, however, expresses his willingness to take a conveyance. 
by the rst and 4th defendants of all their interestsin the suit 
properties for the purchase money agreed upon without abate- 
ment or compensation, 

We think he is entitled to this decree. In reversal, therefore, 
of the decrees of the Courts below, we direct that on payment 
within three months from this date of the balauce of the purchase- 
money by the plaintiff, the rst and 4th defendants do execute-a 
conveyance of their interests in the suit properties in favour of 
the plaintiff. As the plaintiff did not agree to this course in the 
Courts below we direct him to pay the costs of the respondents. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arnold White, &z, Chief Justice, and Mr. 
Justice Krishnaswami Aiyar. l 


Venkatarama Aiyar and another .. Appellants* 
v. : (Plaintiffs) 

Essumsa Rowthen and others . .. Respondents 
(Defendants). 


C.P.C, (1882) Ss. 230 244, 276, 295,-—-“Parties to suit” —Representatives claiming 
under the same pasty — Applicability of S.295—Attachment of decree, when takes effect— 








* 5. A. 1153 of 1907. * Tth December 1909, 
. 1, (1902) LL.B. 26 M. 74. 
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Venkatarama 


; Aiyar * 
same day—Onus of proving that alienation was after attachment—Receipt of notice no 7 


judicial act—Mortgage—Substitution of securilies—T. P.A., Ss. 44, 73. Essumsa `` 
A mortgagee of.a mortgage decree can bring a suit for sale of the mortgaged Rowthen. 

decree und the purchaser may proceed to execute the decree which he has purchased. Chief Justice. 
. S. 244, O.P, C., is no bar to a suit by a mortgagee of the mortgage decree for re- ' 


Alienation “during the continuance of attachment ”—Attachment and alienation on the 


- _ covery of the mortgage amount from the amount in Court deposit realized in execution 


of the decree mortgaged. 

A question arising between the mortgagee of a decree and the attaching decree- 
holders of the mortgagor (decree-holder) is not a question arising between the parties 
to the suit within the meaning of S. 244 C.P.C., (1882), both the parties deriving their 
title from the mortgagor-judgment-creditor only. 

Where a person took a mortgage of a mortgage decree after 12 years from the 
date of the decree which was under execution at the time, the mortgagee of the decree 
is entitled to the benefit of the execation, and S. 230, C.P.C. (1882) is no bar to a suit 
by the mortgagee to recover the mortgage amount due to him from moneys realized 
by the mortgagor (decree-holder). 

Under §. 273, O.P O. (1882), attachment only takes effect from the date of the 
receipt of the uotice by the Court whose decree is attached, A transaction which is 
prima facie valid can only be invalidated by the attaching decree-holder showing 
tu the satisfaction of the Court that the alienation was made ‘during the pendency of 
the attachment, [Satya Charan Mukerji v. Mahdub Chunder referred to. ] 

Where an attachment and a private alienation are both made on tbe same day, 
the alienation will prevail over the attachment, in the absence of proof that the 
alienation was made during the continuance of the attachment, i.e, after receipt of the 
notice by the Court whose decree is attached. 

The legal tiction that every judicial act should be presumed to have been done 
al the earliest point of time, even assuming it applies to all judicial acts without 
qualification, is not applicable to the receipt of a notice of attachment by a Court, 
the same not being a judicial act. 

It is essential to a valid claim for rateable distribution that the assets should have 
been realised in execution of the decree of the attaching decree-holder. Any arrange- 
ment entered into by an attaching decree-holder with the judgment-debtor for making 
the money realized in execution of the judgment-debtor’s attached decree available to 
the attaching creditor cannot avail the subsequent attaching creditors of the same 


judgment-debtor, who can only put forward claims enforceable under the attachment 
of the prior attaching creditor. 


A mortgagee of a mortgage decree is entitled to enforce his lien on the money 
realized in execution of the decree murtgaged. [Singaravelu Udayan v. Ramayara 
dissented from. ] 


S. Srinivasa Atyar for appellants. 
The Advocate General (P. S. Stvaswamt Atyar) and T.R. 
Venkatarama Sastri. for respondents. 
_ The Court delivered the following 
JUDGMENTS.—The Chief Fustice:—I have read the judg- 
ment which my learned brother is about to deliver and I concur 





1. (1905) 9 C. W. N. 693, . 2 (1903) 13 M, L. J, 306, 


*7 


332 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


fenkatarama with regard to the question whether the plaintiff hasa lien on the 
a money in deposit in the Munsif’s Court. It seems to me, on further 
Essumsa consideration, that the view taken in the judgment of this Court 


Rowahen. . š š ; 
oTe to which I was a party in Sengaravelu Udayan v. Ramayer! was 


areal ae wrong, and that it is not supported by the decision in Gurney v. 
Seppings? to which reference is made in the judgment. 

I think the decree of the Courts below should be modified 
in the manner indicated in the judgment of my learned brother, 
and that the respondents should pay the appellants’ costs 
throughout. 

Krishnaswamt Atyar J.:—The rst defendant mortgaged the 
decree in O.S. No. 254 of 1891, against defendants Nos. 2 tog on 
the file of the District Munsiff of Mannargudi, to the plaintiff. 
The mortgage deed is dated the 3rd of November 1904. ‘The 
roth defendant who had obtained a Small Cause decree against 
the rst defendant on the file of the Subordinate Judge’s Court 
of Tanjore attached the decree in O. S. No. 254 of 1891 under 
S. 273 of the Civil Procedure Code of 1882. This order of at- 
tachment was received by the Mannargudi Munsiff on the ard of 
November, z.e., the same day as the date of the mortgage. 
Defendants Nos. rr and 12, other decree-holdcrs against the 
first defendant, attached the isaid decree subsequently to the 
plaintifPs mortgage, in execution of their respective decrees, 
The roth defendant having afterwards withdrawn the attach- 
ment, the 1st defendant executed his own decree in O. S. No. 
254 of 1891 and realised the sum of Rs. 801 which was kept in 
deposit to the credit of that cause in the District Munsiff’s Caurt 
of Mannargudi, The plaintiffs suit is for the recovery of his © 
mortgage amount from the amount indeposit. Both the Courts 
below have concurred in dismissing the suit, as against the 
money in deposit. The rst question for decision is whether 
S. 244 of the Code of Civil Procedure of 1882 bars the suit. It is 
contended for the respondent that the plaintiffis the assignee 
of the decree-holder in O. S. No. 254 of 1891 and is bound there- 
fore to apply in execution of that decree for the realisation of 
the amount due under it and cannot institute a separate suit. It 
is unnecessary to consider for the purposes of this case whether 
a mortgagee of a decree is an assignee within the meaning of 


1, (1903) 13 M.LJ. p. 306, 2, (1846) 15 LJ. (Ch) 385, 
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S. 232 of the Code of Civil Procedure, 1882. There can be no Venkatarams 


doubt, however, that as mortgagee he can sue his mortgagor aiya 
for the sale of the mortgaged property (see A. A, O. Nos. 107 Beeri 
owtner, 


to 109 of 1906) and the purchaser may then proceed to exe- č  — 
cnte the decree which he has purchased. The present suit, reoi ae 
it must be remembered, is not for the realisation of the amonnt 

dne by the judgment-debtors of the rst defendant but for 
recovery of the plaintiff’s claim from the amount in deposit to 

the credit of the yst defendant in O.S. No. 254 of 1891. 

The questions arising between the plaintiff and the rst defend- 

ant or those arising between the plaintiff and the roth, rth and 

12th defendants are not questions arising between the parties 

to the snit No. 254 of 1891 or their representatives. S. 244 

of the Code of Civil Procedure, 1882, cannot therefore bar the 
present suit. 

Itis again urged for the respondent that on the date of the 
mortgage to the plaintiff execution of the Cecree in O. S. No. 
254 of 1891 had become barred under S. 230 of the Code of Civil 
Procedure, 1882, and that, therefore, no interest passed to the 
plaintiff under his mortgage. This contention is clearly un- 
tenable. In the first place the decree in O. S. No. 254 of 3891 
was then under execution, an application for execution being 
pending which had been preferred within twelve years from the 
date of the decree. The plaintiff as mortgagee of the decree was 
certainly entitled to the benefit of the execution. In the second 
place, assuming that a fresh application by the plaintiff would 
become barred, the plaintiff is not seeking to execute any decree 
more thantwelve yeats old but only proceeding to recover by 
suit the amount due to him from moneys realised by the rst 
defendant. It is difficult to see how S. 230 of the Code of Civil 
Procedure of 1882 can affect the plaintiff's right. 

It is next contended that the plaintiffs mortgage is 
_subsequent to the roth defendant’s attachment and that 
the plaintiff is postponed to the roth defendant and also to 
the 11th and tath defendants who, though their own at- 
tachments were later than the plaintiff's mortgage have, it is 
said, valid claims enforceable under the roth defendant’s attach- 
ment. The same attachment of the roth defendant was as 
already stated, on the same date as that of the plaintiffs mortgage, 


‘onkatarama: 
Aiyar 
v 
: Essumsa 
Rowthen. 


trishnasw ami 
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Under S. 273 of the Civil Procedure Code, 1882, it only takes 
effect on the receipt of the notice by the Court whose decree 
is attached. At all events a private alienation by the holder of 
the decree attached is void under S. 276 of the Civil Pro- 
cedure Code, 1882, only if made during the continuance of the 
attachment, “ duly intimated and made known” in the manner 
provided by S. 273. Itis plain that a transaction which is 
prima facie valid, can only be invalidated by the attaching 
decree-holder showing to the satisfaction of the Court that the 
alienation was made during.the pendency of the attachment— 
Satya Charan Mukerji v. Madhub Chunder Karmakar*. ‘The 
roth defendant has clearly failed to show it. It is argued that 
the receipt of the notice by the Mannargudi Munsif was a judi- 
cial act, and must be presumed to have been done at 
the earliest point of time on the 3rd of November, while 
the. alienation in favour of the plaintiff being a private 
transaction he is bound to show the actual time at 
which the transaction was concluded. Reliance is placed 
upon the decisions in Wright v. Mills? and Clarke v. Brad- 
laugh?. These decisions do not support the respondent's 
contention. In the latter case a writ of summons was held 
not to be a judicial act and the legal fiction, assuming it 
was applicable to judicial acts without qualification, as to 
which doubts were expressed, was held inapplicable to a 
writ of summons. It is impossible to suppose that the receipt 
by the Manuargudi Munsifof the notice of attachment issued 
by the Subordinate Judge of Tanjore wasa judicial act to 
which such a fiction could be applied. It follows, therefore, 
that the defendant has not shown that the alienation in favour 
of the plaintiff was during the pendency of an attachment, 


S. 276 of the Civil Procedure Code, 1882, cannot then, 
in my opinion, invalidate the mortgage. But assuming the 
above view to be erroneous, the attachment ofthe roth defen- 
dant was withdrawn by Exhibit J. It was strenuously argued 
by the learned vakil for the respondents that Exhibit J was 
not an absolute withdrawal of the attachment but conditional on 
the mottey realised by the rst defendant in execution of his 





1, (1905) 9'0. W.N. 693. 2. (1859) 4 H. & N. 488. 
3. (1881) 8 Q. B. D. 63. 
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decree being kept in deposit. But the condition having been 
fulfilled the withdrawal-of the attachment mustitake effect accord- 
ing to the terms of Exhibit J. No attachment of the money in 
deposit was substituted in place of the attachment of the decree. 
It is difficult to hold that notwithstanding the terms of Exhibit 
J the attachment continued as before so as to invalidate the 
alienation in the plaintiffs favour under the terms of S. 276 
of the Civil Procedure Code, 1882. Defendants Nos. rz and 
12, however, stand in a distinctly worse position. Their attach- 
ments were later than the mortgage. They are prima facte 
postponed to the mortgagee. The money realised was not rea- 
lised’in execution of the decrees of any of the attaching decree- 
holders. The rst defendant executed the decree in O. S. No. 
254-of r891. Defendants 11 dnd 12 would not, therefore, be 


entitled to any rateable distribution under S. 295, Civil’ 


Procedure Code, 1882, out of moneys realised by the 1st defen- 
dant in execution of his decree, after the roth defendant had 
withdrawn his attachment. It is essential to a valid claim for 
rateable distribution that .the assets should have been realised 
by the roth defendant executing the ist defendant’s decree by 
way of executing his own decree. If we are to assume that 
under Ex. J the roth defendant entered inio a special arrange- 
ment withthe 1st defendant for making the money realised 
by the rst defendant in execution, available to the roth defen- 
dant to the extent of his claim, suchan arrangement cannot 
avail the 11th and rath defendants who can only put forward 
claims enforceable under the roth defendant’s attachment as 
entitled to priority against the plaintiff's mortgage. In the 
view here expressed it is unnecessary to consider the conflicting 
views propounded by the Bombay High Court in Sorabjt Edulji 
Warden v. Gobind Ramji F. W. Wadia and another,* and by 
the Allahabad High Court in Manohar Das v. Ram Antar Pandi? 
as to the meaning of the phrase “ claims enforceable under the 
attachment” in S. 276 of the Civil Procedure Code, 1882. 

There is yet another argument advanced by the respondents 
which remains to be noticed. It is contended by Mr. Venkata- 
rama Sastry that the decree in O. S. No. 254 of 1891 being no 
longer in existence by reason of the decree amount having been 





1. (1891) L L. R. 16 B, 91. ` 2 (1903) L L. R. 25 A: 43, 
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realised in execution, the plaintiff's mortgage is at an end 
and the piaintiff has no lien on the moneys in deposit in 
the Munsif’s Court of Mannargudi but only against the 
ist defendant. The decision in Simgaravelu Udayar v. Rama- 
yer? is cited in support of this view. With great res- 
pect to the learned Judges who decided this case, I am unable 
to follow this decision. Gurney v. Seppings? cited therein, does 
not appear to support the view expressed in that case. The 
Lord Chancellor allowed the mortgagee to proceed with his 
action against the mortgagor on condition of his depositing 
the money realised in Court as security for the sub-mortgagee. 
Relying on this case, COOTE observes at page 880, Vol. II 
(seventh. Edition) of his Law of Mortgages : “ If the debt is got 
in by the original mortgagee he is bound to apply it: in dis- 
charge of the sub-mortgage.” See also FISHER on Mortgages, 
page 854. No reference is made in Singaravelu Udayan v.Ramayer* 
to S. 73 of the Transfer of Property Act and to the principle 
underlying that section. There are numerous authorities in sup- 
port of the position that the mortgagee is entitled toa charge 
upon the property which through no fault of the mortgagee, 
has taken the place of the mortgaged property. It is well- 
known that the money or the property given by Government 
in substitution for the lands taken up under the Land Acqui- 
sition Act is charged in favour of themortgagee who had his 
claim upon the property so taken. See Vera Ragava v. Krish- 
nasami,?, Jotoni Chowdhurant v. Amor Krishna Sahat. The 
charge upon the proceeds ofa sale of mortgaged property for 
arrears of revenue or of rent declared by S.73 of the Transfer of 
Property Act is recognised in Gosto Behary Pyne v. Shih Natt 
Dut *, in Bent Prosad Sinha v. Rewat Lall* and Kamalakanh 
Senv. Abdul Barkat". Where an undivided share in property 
is mortgaged andthe mortgagor gets specific property in 
lien of the share on partition, it has been held that the 
mortgage is a valid encumbrance on the substituted property— 
Byjnath Lail v. Ramoodeen Chowdry® Hem Chunder Ghose 
v. Thako Moni Debi? ; Foy Sankari Gupta v. Bhata Chandra 








1. (1903) 18 M.LJ. 306. 2, (1848) 15 L.J. Ch. 386. 
3. (1882) LLR. 6 M. 344 at 347. 4. ¢ ) BOWN. B61, 
5. (1892) LLB. 20 C, 241 6. (1897) LL.B. 24 Cal. 746. 
7. (1899) LL.B, 27 O. 180, S. (1874) L.R. 1 La. 108. 


9, (1893) LL.B. 20 C. 633. 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 337 


Bardhan’; Lakshman v. Gopal?; Amolak Ramv. Chandan Singh,” Veokataram 
and S. 44 of the Transfer of Property Act. The puisne mort- nie 
gagee is on the same principle entitled toa charge on the sur- Essumsa 
plus sale proceeds on a sale under the first mortgage—Bhamdeo BONE: 
Pershad v. Tara Chand*. It would be difficult indeed to hold Krishnaswan 
that so far as the rst defendant (the mortgagor) is concerned he Adyar J, 
would beat liberty to realise his decree and deal with the 
proceeds to the prejudice of his mortgagee, the plaintiff. As 

regards defendants Nos. 10, 11 and 12 if there be any force in 

their contention it affects them quite as much as the plaintiff 

for they merely attached the decree of the rst defendant and 

not the amount realised in execution of it and they, not having 
therefore any lien upon the amount in deposit, are not entitled 

to raise any objection to the plaintiff obtaining a decree against 

the rst defendant and the amount which stands to his credit. 

As already observed, however, I am inclined to hold that the 
plaintiffs have a valid charge on the amount in deposit in the 

Munsif’s Court at Mannargudi. I would modify the decrees 

of the Courts below and declare that the plaintiffs are entitled 

to a lien for the amount decreed, on the amount in deposit in 

the District Munsif's Court at Mannargudi to the credit of the 

yst defendant in O. S. No. 254 of 1891 and that the plaintiffs 

are entitled to draw that sum from that Court inexecution 

of’ this decree. The respondents will pay the appellant's 

costs throughout on the amount decreed by the Courts below. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Miller and Mr. Justice Krishnaswami 
Aiyar. 
Natla Bapiraju os Ss .. (Appellant) * 
v, 
Puram Achuta Rajaju and another .. (Respondents). 


Madras <Acts—Abkari Act, S. 13—Partnership of wnlioensed person with a 
licensed one. ; Natla 
S. 13 of the Madras Abkari Act does not prohibit a person having no license from Bapiraja 
holding an interest in the mauufacture or vend of liquor jointly with a licensed 
manufacturer or vendor. { Marudamuhe Pillai v. Rangasami Moopan® distinguished. | 
Second appeal from the decree of the Court of the Subordi- 
nate Judge of Cocanada in A. S. Nos. 417 and 418 of 1904 pre- 
sented: against the decree of the Court of the District Munsif of 


Cocanada in O. S. No. 664 of 1898. 


v. 
Achuta 
Rajaju. 





% S. A. No. 1308 of 1907. 20th January 1910. 
1. (1895) LL R. 20 O. 533. 2 (1899) LL,R. 26 G. 434, $ 
3. (1895) LL.B, 23 B. 385. 4, (1902) LIR 24 A, 483, 
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VY. Purushothama Atyar for Advocate-General for appellant. 
P. Narayanamur thi for respondents, 


The Court delivered the following 


JUDGMENT :—On the second occasion on which this case 
came before the appellate Court, the parties agreed that an 
account should be taken by a Commissioner upon the result of 
which a decree should be made. 

When the case came again on appeal from the District 
Munsif’s decree after the account was taken, an objection was 
raised that under the license granted to the defendants, the 
contract of partnership between them and the plaintiff was 
illegal, The Subordinate Judge sustained this objection and 
dismissed the suit. The license is not on record and it is 
impossible for us to say that the partnership contravenes any , 
condition therein set forth: but it is now contended that apart 
from the license, the partnershipis illegal as being prohibited 
by the Abkari Act, and S. 13 is referred to. We do not 
think that .S. 13 prohibits a person who has no license from 
holding an interest in the manufacture or vend of liquor jointly 
with a licensed manufacturer or vendor, and the authority relied 
on.—Marudamuthu Pillaiv. Rangasamt Mooppan*—does not 
compel us to hold that this is the effect of the section. In that 
case it was held that the conditions of the license were in accor- 
dance with the policy of the Act but not that the Act itself 
prohibits a partnership between a licensed vendor and another. 
The decision in S. A. No. 870 of 1906 evidently proceeded on 
the view which wetake; it wasthere held that a partnership 
entered into before the provision in the conditions of a license of 
a legal prohibition against transfer and sub-letting, could not 
be held to be an illegal partuership. In this case too the 
partnership was commenced before the date on which this 
prohibition in such license was legally promulgated by. the 
Commissioner of the Abkari Revenue, but not having'the license 
before us, it is unnecessary forus to consider how that would 
affect the matter if at all. 

We must reverse the decree of the Subordinate Judge and 
remand the A. S. Nos. 417 and 418 for disposal on the merits in 
pursuance of the agreement between the parties. The costs will 
abide the results. 

The memorandum of objections is not pressed and is dis- 
missed with costs, Ve, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kz, Chief Justice, 
and Mr. Justice Krishnaswami Aiyar 


Minakshi Amma! re A ppellant* 
(Defendant) 
v. 
Visvanatha Aiyar .. ` Respondent 
(Plaintif). 


Will—Mutual and juint wills—Revocabi lity by one after the death of the other-— 
“Advintage” — Meaning of — Estoppel, 

Two persons may agree to make mutual wills whith remain revocable during 

: the joint lives of either with notice to the other, but become irrevoc:ble after the 
death of one of them if the survivor had taken advantage of the provisions made by the 
other. Theadvantage so taken should be one obtained by the survivor undar the 
provisions of the will, 

Per Krishnaswami diyar J.—It is not competent to any person to set up that the 
will is irrevocable in the absence of a plea that there wasan arrangement between the 
two persons who made their wills that each should stand by the other, 

A husband and his wife made, by means of a single testimentary instrument, dis- 
positions of their separate properties in favor of their daughters and a daughters som. 
The husband died ; and subsequently the wife made a gift to her daughter of her pro- 
perty disposed of by her already in the joint will in favor of the pluintiff, her grandson. 
The dispositions were to take effect under the will only after the death of both the 
husband and the wife. 

Held that the willof the lady was revocable and that the advantage that she 
derived by inheriting her husband's estate after his death not being one derived 
under the will but under the ordinary law of inheritance governing the parties, she 
was not precluded from revoking the will by a subsequent disposition, 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 950 of 1906 presented against the 
decree of the Court of the District Munsif of Valangiman in O.S. 


No. 315 of 1905. 
The facts appear sufficiently from the judgment. 


. P. S. Subrahmania Atyar Sor appzllant.—A mutual or a 


joint will is revocable by the survivor in respect of the properties ` 


belonging to him unless he has taken some benefit under the 
‘will of the other. THEOBALD, 6th Ed. p. 17 ; JARMAN, Vol.i, P- 93 
(roth Ed.), Stone v. Hoskins1; Denyssen v. Mostert? ; Lord Walpole 
v. Lord Orford’. As explained by the President in Stone v. Hoskins} 
the lady took no benefit under the will of her husband. 

* 5, A. 1426 of 1907. 9th December 1909. 

1, (1905) P. 194. 2, (1872) L. R. $ P. O, 236. 


3. (1797) 30 E. R. 1076=3 Ves. 402. 
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T. R. Krishnaswami Aiyar for respondent—relied on 
Dufour v. Pereira’; Williams, Vol. i., P: 94-5 et seq (1905 Ed). 

The Court delivered the following 

JUDGMENTS :—The Chief Justice.—In this case one Sub- 
bier and one Sesha Ammal who were the father and the mother 
of the defendant in the suit andthe grandfather and grand- 
mother of the plaintiff (the plaintiff being the son of the defen- 
dant) made a joint will in December 1897. 

In the year 1899 the testator died. In the year 1904 the 
testatrix executed a gift to her daughter, the defendant, of the 
amount which the plaintiff in the present suit claims he is enti- 
tled to recover from the defendant as a legacy bequeathed to him 
by the will. 

Now if the testatrix’s will is irrevocable, and that is the view 
taken by the District Judge, the plaintiff is entitled to succeed. 

If, on the other hand, the testatrix’s willis “ revocable ” it 
must be taken that it had been duly revoked or superseded by 
the gift in 1904 to the defendant and the plaintiff is not entitled 
to succeed. 

That was the view taken by the District Munsif who dis- 
missed the suit. 

. The will is to this effect. It recitesthat the testator and the 
testatrix have no male heirs and have only female heirs and that 
they have made the arrangements set forth in the will so that their 
daughters and their heirs may have no misunderstandings after 
their death in respect of the immoveable'and moveable properties 
possessed by them. ‘Then the will proceeds to refer to properties 
of the value of Rs. 800, which belonged to the testator, and to 
property of the value of Rs. 1,200 which belonged to the testatrix 
making Rs. 2,000 in all. ‘Then the two properties are dealt with 
together. Out of the Rs. 2,000 one daughter is to take Rs. 800 . 
and pay Rs. 400 to another daughter. The eldest daughter is 
to take Rs. 1,200 and out of that pay Rs. 400 to another daughter’s 
son. Then the will further provides that the heirs of the eldest 
daughter—the eldest daughter being the mother of the plaintiff— j 
shall perform the funeral ceremony and that the eldest daughter 
shall pay Rs. 400 to the plaintif after the funeral ceremonies. 
We will take it that the plaintiff fulfilled the condition precedent 


1. (1769) 1 Dick 419, 
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as regards the performance of the funeral ceremonies. If, there- 
fore, the disposition under the willis irrevocable he is entitled 
to recover this Rs, 400. 

The law with regard tothe question we have to decide is 
laid down in THEOBALD on Wilis, 6th Edn., p. 17—‘‘Persons may 
make joint wills which are, bowever, revocable at any time by 
either of them or by the survivor.” * * * “A joint will may 
be made to take effect after the death of both testators ; and if 
the joint willis not a disposition by each testator of his own 
property but a disposition of joint property after the death of the 
survivor, the will cannot be proved till the death of the survivor.” 
**** It seems that two persons may agree to make mutual wills 
which remain revocable during the joint lives of either with 
notice to the other, but become irrevocable after the death of one 
of them ifthe survivor takes advantage of the provisions made 
by the other. A similar statement of the law’ is to be found in 
WILLIAMS on Executors, r0 Edn, p. 94, and in JARMAN on 
Wills, 1893, 5th Edn, Vol. I, page 27. 

With regard tothe authorities, so far as I am aware, the 
only authority which can be said in any way to support the cor- 
tention advinced by the plaintiff, who is the respondent before 
us, is a judgment of Lord Camden which is very shortly reported 
ina case in Chancery decided so.long ago as 1769 (Dufour v. 
Pereira.) That case, however, was discussed and distinguished 
in the later case of Walpole v. Orford,® and the decision in that 
case is clearly against-the plaintiff's contention that the will is irre- 
vocable. The Privy Council case Denyssen v. Mostert? is an 
appeal from the Cape of Good Hope, and it turns at any rate to 
some extent on questions of Roman and Dutch Law. So far as 
I know, there is nothing in that case which helps the contention 
put forward on behalf of the plaintiff. But the most recent and, 
as it seems to me, the clearest exposition of thelaw on this 
question is that given by Lord Barnes (Sir Gorell Barnes as he 
then was) in the case of Sones v. Hoskins*. At page 197 he says: 

—‘Tt appearsto me that the result is tolerably plain. If these two 
. people had made wills which were standing at the death of the 
first to die, and the survivor has taken a benefit by that death, 
the view is perfectly well formed that the survivor cannot depart 


1. (1769) Dick, 419. 2. (1797) 30 Eng. Rep. 1076, 
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from the arrangement on his part, because by the death of the 
other party the will of that party and the arrangement have be- 
come irrevocable, but that case is entirely different from the pres- 
ent, where the first person to die has not stood by the bargain 
and her ‘mutual’ will has, in consequence, not become irrevocable.” 
By the “mutual will ” he means the will made by the survivor. 
“The only object of notice is to enable the other party to -the 
bargain to alter his or her will also, but the survivor in the pres- 
ent case is not in any way prejudiced. Hehas notice as from 
the death.” 

Applying that principle to the facts of the case before us, 
we have to see whether it can be said that the survivor has 
taken a benefit. It was suggested that she took a benefit by the 
death of the co-testator. That may be. It may bethat, in that 


_case, if the wife died first, the husband took a beuefit, and if the 


husband died first, the wife took a benefit ; but the benefit so 
taken was under the ordinary law aud not under the provisions 
of the will. AsI understand the will, there is nothing which 
gives the surviving testator or testatrix a benefit on the death 
of the testator or testatrix who predeceases. 


No doubt the object of the will was to give the issue cer- 
tain advantages. These adyantages would accrue to the issue 
on thedeath of both the testator and the testatrix and not 
before. But we should be extending the equity doctrine if we 
were to hold that it applied to an advantage of that sort. The 
advantages contemplated by the doctrine and recognized in the 
cases apparently is a benefit or an advantage obtained by the 
survivor under the provisions of the will. Now, I do not think it 
possible to say that that happens in this case. I must hold that 
in my judgment the District Munsif is right and the District 
Judge is wrong. Icome to this decision with some reluctance, 
but the law seems to me to be so clear that I can come to no other 


< conclusion. The result isthat the decree of the lower appellate 


Court is set aside and that of the District Munsif restored with 
costs throughout. 

Krishnaswamt Atyar J.—I agree with the learned Chief Jus- 
tice. The suit is to enforce a legacy. A will was made by the 
plaintiffs grandparents. It is called a mutual will, So far as 
one can see from the language of the instrument, it really isa 


. s 
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will by two persons,each of his or her own property, but the dis- Minakshi 


ae : : A Ammal 
positions are contained in one paper. In this case no agreement or v 
eth es Visvanatha 
arrangement between the testator and the testatrix is alleged, and cian 


in none of the cases that have been discussed by the learned Krishnaswami 
Chief Justice was it held competent to any person to set up that Aiyar J. 
the will was irrevocable in the absence of a plea that there was 


an arrangement between the persons who made their wills that 
each should stand by the other. 


Now, as I have already said, the dispositions contained in 
this will are dispositions by each of his or her own property, and 
‘as the plaintiff has not started his case with any allegation of 
an arrangement between the two, it seems to me that the plain- 
tiff is bound to fail on this very ground. But assuming that 
there was an arrangement to be implied from the language of the 
instrument, even then it is clear on the authorities that it cannot 
be said that the wills are irrevocable. For, it is plain upon the 
cases that have been discussed that, in order that the will should 
be irrevocable, it is necessary that the person attempting to revoke 
it should have received a benefit under the will of the other. 

Now in this case if the wife died first I think it would be 
impossible to contend that the husband would succeed to the 
properties. She disposed of the properties after the death of the 
husband, it is true, in favor of her daughters and the plaintiff a 
daughter's son. But so far as any intermediate estate is con- 


cerned, that isthe estate undisposed of by the will, it will pass 
under the law of intestacy to the daughters and not to the hus- 


band. It may be that, so far as the husband is concerned, if he 
dies first, his life estate will pass to the widow, but it passas 
not under the terms of the will but under the law of intestacy. 
But, so far as I have been able to understand the authorities, it 
is only in cases where a benefit is received by a mutual testament 
under the terms thereof that he or she can be said to be preclud- 
ed from revoking the wlil. I come, therefore, to the conclusion 
that the will is really superseded by the gift which the testator 
has made. The gift deals with properties which are dealt with by 
the will and if all the properties dealt by this will are disposed of 
by this gift there is no property left upon which the will could 
operate. The second appeal must therefore be allowed, the 


decree of the District Judge reversed, and that of the District 
Munsif resored. Te plaintiff must pay the costs throughont, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arnold White, A#, Chief Justice, and Mr. 
Justice Krishnaswami Aiyar. 
Ekkanath Eachara Unni Valia 


Kaimal (died) Appellants* 
Achutan Unni Valia Kaimai, (Defendants 
legal representative of the and the legal representa- 
Ist appellant tives of the 1st Defendant) 
v. 
Mannakhat Vasunni Elaya .. Respondents 
Kaimal and others (Plaintif and Defen- 


dants 2 to 5). 


Achutan Unnj C. P. 0. (V of 1908) S. 99—Scope of non-joinder of parties-—Practice— Partes 
vet —Malabar Law—Karnavan, arrangements by— When can be impeached by successor. 
Vasunni, S. 99, C. P. C., applies to the case of non-joinder as well. 

It is sufficient to implead the Karnavan alone of the tarwad as defendant, without 
impleading the other members, to a ‘suit on an agreement executed by a previous 
Karnavan for maintenance. 

Per Krishnaswami Aiyar J.—The question as regards the propriety of the arrange- 
ment made by a previous Karnavan is open to the succeeding Karnavan to raise; but 
an arrangement that was bena fide and proper at the time when it was entered into 
cannot be subsequently attacked by the succeeding Karnavan on the ground that the 
property given for maintenance gives a larger income at the date of suit than it was 
expected to yield at the time when it was allotted. 


Second appeal from the decree,of the District Court of South 
Malabar in A. S. No. 126 of 1907 presented against the 
decree of the Court of the Subordinate Judge of South Malabar 
at Palaghat in O. S. No. 36 of 1905. l 

M. Kunjunni Nair for appellants. 

T. R. Ramachandra Atyar and T. R. Krishnasami Adyar 


for respondents. 
The Court delivered the following 


JUDGMENTS :—The Chief Fustice:—The main defence 
in this suit was that Ex. B which is an arrangement which 
was entered into by the 1st defendant’s predecessor-in-office as 
Karnavan of the Tarwad and the plaintiffs predecessor-in-interest 
had been revoked. The District Judge finds that it has not been 
revoked. This isa question of fact which is binding on usin 
second appeal. f i 

Then, on behalf of the appellant, it was argued that Ex. 
B is not binding on him as the successor-in-office of the man by 
whom the agreement was entered into. I feel some doubt as- to- 
whether we should allow this point to be raised before us at all, 

"#5. A, 1277 of 1907- 20th December 1909. , 
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because the judgment of the learned District Judge, as I read Achutan Unni 
it, strongly suggests that the point wes never taken before him. Varii 
The learned Judge refers to the fact in the 4th paragraph. The 
Ist defendant’s Vakil supports the decree on the gronnd that the 
suit should be dismissed on the first issue, z.e. non-joinder. But 
it does not say that any discussion took place before him with 
reference to the question as to whether Ex. B was binding 
or not binding, apart from any question of revocation, on the 
ist defendant. 

The agreement purports, as I read it, to have been entered 
into by the rst defendant’s predecessor-in-office on behalf of the 
Tarwad and I see no reason for holding that it is not binding on 
his successor-in-office, the rst defendant. 

The further point which was argued before us was the ques- 
tion of parties, and it was contended that the suit ought to have 
been dismissed on the ground of non-joinder. Now the plain- 
tiff in the present suit is the manager of the Tavazhi, the rst 
defendant is the manager of the Tarwad, and certain members of 
the plaintiff's Tavazhi have been made supplemental defendants. 
The point as to alleged 2on-sornder is this, that all the members of 
the rst defendant’s T'arwad should have been made defendants to 
the suit. On behalf ofthe appellant we were referred to the decision, 
in Maunnali v. Pakki? That was a suit for increase of mainten- 
ance against the Karnavan of the Tarwad and it was there held 
by this Court that all the members of the Tarwad were necessary 
parties to that suit., I think that case is clearly distinguishable 
from the case before us. In Maunnalt v. Pakki the suit was for 
an increase of the rate of maintenance and it was not based upon 
any agreement entered into by the Karnavan. The present suit is 
on an agreement to pay maintenance at a specified rate executed 
by a former Karnavan and, as I have said, I see no reason for 
holding that the agreement is not binding on the tarwad. It pur- 
ports to beentered into by the Karnavan, representing the Tarwad. 
In these circumstances the present case in regard to the question 
of the suggested .won-sormder is not governed by the decision in 
Maunnalt v. Pakri. In any way,it seems to me that we may 
hold, under S. g9 of the present Code of Civil Procedure, we are 
not called upon to give effect to the objection in regard to parties. 
1. LLR. 7 M. 428, 


Chief Justice. 








Achutan Unni 
Vo 
Vasaunni 


Chief Justice. 
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It is contended that S. 99 speaks only of mzs-zotnder of parties. 
or causes of action. But it has been held by this Court in Maka- 
bala Bhatta v. Kunhanna Banta’, for the purpose of construing 
the section to which the present S. 99 corresponds, that the word 
wmts-jotnder includes non-joinder, I think that the second appeal 
must be dismissed with costs. 

Krishnasamt Atyar J.—l agree. The appellant attacks the 
judgment of the District Judge on the ground that Exhibit B is 
not binding upon him because the property allotted for the main- 
tenance of the plaintiff's branch gives at present a larger income 
than it was expected to yield at the time when it was allotted. 
It seems to me that this is not a sufficient ground for modifying 
an arrangement that was entered into by a Karnavan. The ques- 
tion as regards the propriety of the arrangement made by the 
Karnavan in 1879 is certainly open to the present Karnavan to 
raise. But ifit was a bona fide and proper and prudent arrangement 
to make at the time it was entered iato, it seems to me that the 
ground on which that arrangement is now attacked is not 
available to the present representative of the Tarwad. 


As regards nou-joinder, in the circumstances of this case, it 
is at best an irregularity, which does not vitiate the decision on the ` 
merits, and therefore S. 99 of the present Code of Civil Procedure 
would seem to be sufficient to dispose of that objection. But, 
looking at the question on the merits, it seems to me that it is not 
clear that there is non-joinder in this.case. The contention is open 
to exception. The suit is brought upon an arrangement entered 
into bya Karnavan against the successor of that Karnavan. It 
is sought to enforce it against him in his capacity as the Kar- 
navan of thé Tarwad. In such a suit he represents all the other 
members of the Tarwad and therefore it would seem to me to be 
unnecessary to make the other members parties, though if they 
made au application at the eariest possible stage to join on the 
record as parties tothe suit, such an application ought to be 
favourably viewed. ‘There was no such application in this case. 
Nor was there any application by the rst defendant that the 
other members should be joined as parties. ‘The mere objection, 
therefore, that they have not been joined seems to me to be of 


no validity whatever in a suit brought like the present one for 





1. (4898) J. L. R. 21 M. 373 at p, 382, 
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the enforcement of an arrangement made by the predecessor of 
the present Karnavan. I agree in dismissing the second appeal 
with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


re Present:—Mr. Justice Miller and Mr. Justice Krishnaswami 
lyar.. 


Arayil Kali Amma and others .. Appellants* 
(Defendants x to 7.) 


v 


Palappakkara Manakal and others ..- Respondents. ; 
Limitation Act, S. 30, Art. 177—Second appeal—Application to bring in legal re- Kali Amma 
presentative— Limitation, rule uf procedure—General clauses Act, S. 6—C0-Uralans, Palap pase 
suit against—Appeal abating against one abates against all—Parties, a 


S. 30 of the Limitation Act does not apply to applications, and an application put 
in after Act IX of 1908 came into force for bringing in the legal representative of a 
respondent in a second appeal who died six months before the date of application js 
barred by Art. 177 of Act IX of 1908. 


Limitation is not a rale of substantive law ; and §. 6 of the General Clauses Act 
has no application to a curtailment of the period of limitation by a new Act, 


Co-Uralans are joint trustees of the temple and its properties and it is not open to 
@ person to present an appeal against some only of the Co-Uralans who had obtained 
an injunction decree against the appellant ; and consequently, a second appeal which 
abates against one respondent becomes unsustainable against all. 


Second appeal from the decree of the District Court of 
‘South Malabar in A. S. No. 87 of 1905 presented against the 
Court of the District Munsif of Ponnani ‘in O. S. No. 192 of 
1904. 

M. Kunjunnt Nayar.—The 3 year’s period within which I 
could bring the legal representative of a respondent in a second 
appeal who died before the new Limitation Act came into force 
cannot be held to have been taken away by the new Act unless 
it expressly states so—Khusalbat.v. Kabhaz?. 


~ C. V. Anantakrishna Atyar.—S. 3 of the new Limitation Act 
says that all applications made after its coming into force are 
to be governed by that Act. Compare S. 30. [Kvsshnaswamd 
Atyar J.—Supposing on the date of the coming into force 
“of the Act the appellant who had 3 years allowed six months 
to run on, then is he not deprived of allright ?] No. There was a 
period’of four months between the passing of the Act and its 
coming into force. Forthe bearing of this fact on the inter- 





* S.A. 656 of 1906, 7th January 1910, 
1, (1881) I. L,R. 6 B, 26, 


re 


Kali Amma. 


v. 
Palappakkara 
Manakal. 
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pretation of the statute see Ahusalbat v. Kabhat.* Maxwell, 

p. 336, and Craies, Statutory Law, 327-331, state that matters of 
procedure are to be governed according to the law existing at 
the time—Q. v. Leeds & Bradford Ratlway Company®; The 
Government of Bombay v. Dorabji Balabhat*; Chajmal Das yv. 
Jagdamba Prasad*. S. 5 of the new Act is wider in that it includes 
all applications and not only applications for review. 

The Court delivered the following 

JUDGMENT :—Ia this case the 4th respondent died on the 
oth December 1907- No application has been made till now to 
bring his legal representative on the record. The question is 
whether the second appeal abates under S. 108 read with order 
XXII, rule 11, and rule 4 of the Code of Civil Procedure, The 
time*provided by the Limitation Act of 1877 was not six months 
under Article 175 (¢) but 3 years under Article 178 according to 
the ruling of the Fuli Bench of this Court in Susya Pillai v. 
Azyakannu Pillai. But this period has been cut down to six, 
months under Article 177 of the Limitation Act of 1908, If this 
article applies the second appeal must abate as regards the 4th 
respondent. 

According to S 3 of Act IX of 1908 an application to bring 
in the legal representative now made must be dealt with under 
this Act. S. 30 of the Act makes a special provision in respect of 
suits for which a shorter period is provided by the new Act than 
by the old, giving a further period of two years after the Act when 
the plaintiff would be barred if the new period were applied. But 
there is no similar provision in the case of an application. S. 6 
of the General Clauses Act X of 1897 has no application’ so as to 
preserve the older period of limitation which is not a rule of sub- 
stantive law. ‘The decision in Chajmal Das v. Yagdamba Prasad* 
seems to be exactly in point. ‘The fact that in this case an 
application to bring inthe representative would be barred on the 
very date of the coming into force‘of the new law fixing the 
shorter period cannot affect the principle applicable as has been 
pointed out in the English cases referred to in Khusal Bhat v. 
Kabhat.1 There is no objection to the application of the new 





1, (1881) LL.R. 6 B. 26 at p. 30. 2, (1769) 21 L J. M. O. 193, 
8, (1874) 11 B. H.C, 117A. Cr. 4, (1889) LL.B. 11 A. 408. 
5. (1906) LL.B. 29 M. 529. 
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rule on the ground of hardship when the Legislature has post- 
poned the coming into operation of the new Act tothe qst January 
1909, though it was passed on the 7th August 1908. The 
facts of the case in Kusalhat v. Kabhat* are not clear and the 
principle of that case is distinguishable having regard to the 
interval of time between the passing of the Act and its coming 
into force. We agree with the decision in Reg. v. Sorabjz Bala- 
bhaz?. 

We must hold that the second appeal abates as against the 
4th respondent. 


It is objected by the respondents that the appeal cannot 
proceed as against the other respondents as well. The respondents 
were Co-Uralans of a Devasom and have.obtained a decree for an 
injunction and damages against the appellants. Co-Uralans 
are joint trustees of the temple,and its properties. It is not open 
to the appellants to prosecute the appeal against some of the 
trustees leaving the decree of the District Court intact in favour 
of the others. 

We must dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr. Justice Krishnasamy 
Aiyar. , 


Velammal and another .. oo -. ~&ppellants* 
v. s 
Vavammal and others .. sa .. Respondents. 


Specific Relief Aot, S. 42—Suit for declaration that mortgage decree nut binding on 
plaintiff's share—Limitation, 


A suit for a declaration that a mortgage-decree is not binding on plaintiffs’ share 
of the property if brought within 6 years from the date of the decree is not barred by 
limitation ; nor is such a suit barred by 8,42 of the Specific Relief Act by reason of 
the want of 4 prayer fora general partition even though the sharers have been 
impleaded as parties. f 

Second appeal from the decree of the District Court of 
Madura in A. S. No. 386 of 1906 presented against the decree of 
the Court of the District Munsif of Manamadura in O. S. No. 215 
of 1904. : 





e 5, A. No. 682 of 1907, 18th January 1910. : 
1, (1881) I. L. R. 6 B 26. 2 (1889) LL.B, 11 B.H.C. 117 A. Cr, 


7 


Kali Amma 
v. 


Palappakkara 
Manakal. 


Velammal 
v 
Vavammal. 


Velammal 
Y, 


Vavammal. 


Subramanya 
Mudali 
v 
Velu. 
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S. Srintvasa Iyengar for appellant. 
C. Madhavan Nair for respondents, 


The Court delivered the following 


JUDGMENT :—We do not think the suit is barred by 
limitation so faras the prayeris for a declaration that the 
decree on the hypothecation does not bind the share of the 
plaintiffs. That decree was passed within six years before the 
institution of the suit. 

Nor can weaccede tothe contention that the suit fora 
declaration is harred by S. 42 of the Specific Relief Act. The 
plaintiffs ask in substance that it may be declared as against the 
hypothecation that the decree is not binding on their share in 
the property and the fact that they have impleaded the other 
sharers does not make it obligatory on them to sue for a general 
partition. We do not think the decision in Suryanarayana 
Murthi v. Sammama™ compels us to hold otherwise. - 


The second appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Miller and Mr. Justice Krishnaswami 

Aiyar. 

Subramanya Mudali and others ee Appellants* 


v. 
Velu and another one -» Respondents 


Hindu Law—M aintenance—TIlleyitimate ons a offspring— Claim against 
deceased father's undivided brothers. 


The illegitimate son of a Sudra, though the offspring vf an adulterous intercourse, 
is entitled to maintenance from the undivided brothers of his deceased father who 
take the father’s estate by survivorship. ` 


Obiter :—Intercourse with a married woman is not always a crime, and there 
is no warrant in Hindu Law for refusing maintenance to offsprings by adulterous 
intercourse on the ground of their criminal origin. 

Second appeal from the decree of the Subordinate Judge's 
Court of Madura (West) in A. S. No. 219 of 1906, presented 
against the decree of the Court of the District Munsif of Madura 
in O. S. No. 264 of 1904. 





#5. A. No. 888 of 1207, 2nd February 1910, 
1. (1901) LLR. 25 M. 504. 
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T. Rangacharvar for.appellant—contended that an illegiti- 
mate son of a Sudra born of an adulterous and incestuous union is 
not entitled to maintenance against the surviving brothers of the 
deceased putative father. As observed in Dattaparis: Naidu v 
Datta Bangaru Naidu* the Hindu Law “ knows no such general 
term as ‘illegitimate son.’ ” It only recognises the ri ghts of certain 
kinds of illegitimate sons. Cases have established that illegiti- 
mate sons of a Sudra born of a woman continuously kept, the 
union not being of an adulterous and incestuous nature, are enti- 
tled to inherit their putative father’s estate ; alsothat illegitimate 
sons, however born, are entitled to maintenance against their puta- 
tive father—$7kki v. Venkatasamy?; Veeramutht v. S ingaravelus— 
or perhaps if the case Ananthaya v. Vishnu* is held to apply to 
Sudras, against the legitimate sons of the putative father. But 
even illegitimate sons entitled to inherit are excluded when the 
father died undivided from his brothers—K rishnayyan v. Muthu- 
samy"; Ranogi v. Kandogt® ; Gopalswami Chetty v. Arunachellam 
Chetty”. It is equally clear that all illegitimate children are not 
entitled to maintenance —Lingappa v. Esudasan®, The basis of 
the claim of illegitimate children for maintenance being that they 
are members of the family of their father, though not entitled to 
a shate—Ananthaya v. Vishnu* ; Gopalasamy Chetty v, Aruna- 
chellam Chetty” —it must follow that persons born of an adulterous 
or incestuous union ought not to have any tight to maintenance. 
According to the old ‘theory the owner of the kshetra being the 
owner of the child, on the principle that the person that is respon- 
sible for the maintenance of a child born of a married woman is 
the husband of the mother or his estate and not the putative 
father or his estate. The reasoning that excludes the illegiti- 
mate son from succeeding to the father when he dies un- 
divided from his brothers must æ /fortéord exclude him from 
maintenance against the surviving members of the family. 
The Court ought not to extend recognition to concubinage 
and illegitimacy beyond what the law and the decisions 
have laid down—Dattaparist Naidu v. Datta Bangaru Naidu}; 

S. A. 57 of 1905° where it was only the case of a concubinage 





(1869) 4 M. H. C. 204, 2. (1875) 8 M.H. C. 144. 


1 
3. (1877) 1 M. 306. ; 4, (1893) L L.R. 17 M. 160. 
5. (1883) I. L. R.7 M. 407. 6. (1885) I. L. R 8 M, 557. 
7. (1908) I. L. R. 27 M. 32 8. (1903) I. L, R. 27 ML. 13. 


9. (1909) 20 M.L.J. p. 355, 


Subraman 
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with a widow. Rahi v. Gobind! proceeds upon the footing of 
custom and has no general application. Cited Manu, Ch. 5, V. 
161; pp. Mayne 586 eż seg. 


K.N. Aiya for respondent—relied on Gopalsamy Chetty v. 
Arunachellam Chetty?. 


The Court delivered the following 


JUDGMENT :—This is a suit for maintenance by the ille- 
gitimate sons of one Chidambara Mudali, deceased, against his 
undivided brothers and their sons. The Subordinate Judge 
has decreed the plaintiff's claim with some modification as 
regards the amount and the defendants appeal. It has been 
assumed by the Subordinate Judge for the purpose of his deci- 
sion, that Umayal, the mother of the plaintiffs, was a married 
woman who was living with Chidambara Mudali as his con- 
cubine. 


The first question is whether the plaintiffs are entitled to’ 
maintenance, and the second, whether they are entitled to it 
against the father’s undivided brothers and their sonsin conse- 
quence of their having taken the father’s share of the family 
property by survivorship. It is altogether useless to consider 
whether the Hindu Law, as regards the claims of illegitimate 
sons as now administered, is in accord with the ancient Hindu 
Texts or even the authoritative commentaries. It is true the 
High Court of Calcutta still adheres to the literal interpre- 
tation of the texts, holding that the illegitimate son entitled 
to inherit amongst Sudras is the son of the female slave. 
See the cases of Narain Dhara v. Rakhal Gain*; Kirpal Narain 
Tewari v. Sukurmont*,and Ram Sarain Garain V. Ti ekchand 
Garain.” But this High Court as well as the High Courts of Bom- 
bay and Allahabad have adopted the view thatan unmarried 
woman kept as a continuous concubine is on the same footing 
as the female slave with reference to the rights of the illegiti- 
mate sons born to them—sce the cases of Krishnayyanv. Muthu- 
sami®; Ranoji v. Kandojt"; Rahi and others v.Govindavalad Teja* ; 
a 


1. (1875) L D. R. 1 B. 97. 2. (1903) I. L. R. 27 M. 32 
3. (1875) I. L. R. 1 C. 1. 4, (1891) I. L. R, 19 O. 91. 
5. (1900) L D. R. 28 C. 194, 6. (1883) I. L. R. 7 M. 407. 


7. (1884) L L. R. 8 M. 557. 8 (1875) I. L. R. I B. 37. 
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Sadu v. Batza and Genul; Sarasutt v. Manu?, and Hargobind Subrama 


Kuari y. Dharam Singh. But even this rule as to the mother 
being an unmarried woman has been relaxed as regards the 
illegitimate son’s right to maintenance—see the cases of 
Venkatachella Chetty v. Parvatham*; Viramutht Udayan v. 
Stngaravelu® where the claimant was the offspring of an adulte- 
rous intercourse ; and so also in the case of Kuppa v. Singara- 
velu®. In the case of Rakt and others v. Govind Velad Teja" the 
Bombay High Court decided that the illegitimate son by an 
adulterous intercourse was entitled to maintenance. 

The next question is whether the decree against the survi- 
ving members of the family is right. In Chouturya Ruk Mur- 
den Syn v. Sahub Purhulad Syn*a decree for maintenance 
was made by the Privy Council in favour of an illegitimate son 
by aSudra concubine against a successor to the Raj of the 
putative father. In Muthusami Fegavara Yettappa Natcker v, 
Vencateswara Yettaya® the same tribunal awarded maintenance 
to the son of the concubine of a Sudra Zamindar and directed an 
enquiry as to the existence of private property of the putative 
father and in its absence as to the charging the income of the 
Zamindari with the amount of maintenance. 

In both these cases the estates concerned would seem to have 
been impartible and at least one of them descendible according 
to the rule of survivorship. In Ananthaya v. Vishnu>°, Muthu- 
samy Atyar and Best JJ. charged the maintenance awarded to 
the illegitimate son against the family properties in the hands 
of the survivors. And in Gopalasamz Chetti v. Arunachellam 
Chetti?! a decree was passed by Benson and Bashyam Atyangar 
JJ. against the brothers and legitimate sons of the putative 
father. e 

It has, however, been argued that whatever justification there 
may be for passing such a decree in favour of illegitimate sons 
by a concubine who was not a married woman, such a decree is 
improper when the claimants are the offspring of an adulterous 


1, (1879) L L. R. 4 B. 37. 2, (1880) I. L. R. 2 A. 134, 
3. (1894) 1. L. R. 16 A. 329, ` 4. (1871) 8 M.H.C.R. 134 at p. 134. 
B, (1877) 1. L. R. I M. 306. 6. (1885) I. L, R. 8 Map. 325. 

7. (1875) 1. L R. 1 B. 97. 8. (1857) 7 M. 1. A. 18, 

9. (1868) 12 M. I. A. 203. 10. (1893) I, L. R. 17 M, 160, 


11. (1900) L L. R. 27 M. 32, 
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intercourse. It is difficult to suggest any principle upon which 
this distinction can rest. Although this Court has refused to 
give a decree for a share to the illegitimate son of a Sudra where 
he is the offspring of an adulterous intercourse (see the cases 
of Dattaparist Naidu v. Datti Bangaru Naidu! ; Venkata- 
chella Chetti v. Parvatham2 ; Annayan v. Chinnan®) his claim 
to maintenance has always been recognised. We are aware of 
no instance where such a claim, if valid against the putative 
father, has not been held good against the surviving members of 
the joint family who have taken his share by survivorship. In 
Viramuthu Udayan v. Stngaravelu * the claim was recognised 
against the legitimate sons who presumably took the property by 
survivorship. In Amanthayav. Vishnu’ it was pointed out by 
Muthusamy Aryar and Best JJ., that asthe maintenance awarded 
is the result of exclusion from inheritance, and as the Hindu 
theory is that family property constitutes assets from which 
charges in the nature of maintenance, etc., are to be met, the 
maintenance decreed to an illegitimate son may be secured on 
the family property. If this be the correct theory on which mainte- 
nance is awarded, we can see no distinction between the case of 
the offspring of an adulterous intercourse and the illegitimate 
son by an unmarried woman in so far as they are entitled to 
maintenance against the putative father or the saccessors to his 
property. E f l 

It has been contended that where the illegitimate son is the 
offspring of an adulterous intercourse no rights should accrue as 
he comes into being by a violation of the criminal law. But 
intercourse with a married woman is not always a crime. And 
though there is authority for the position that the criminal him- 
self should ‘not acquire rights by the crime (see the case of 
Vedanayaga Mudaltar +v. Vedammal*, there is no warrant for 
holding that the offspring of a criminal intercourse should be 
deprived of all rights. It is difficult to find in the Hindu Law, 
which recognised twelve sorts of sons, including the Kshetraja 
and the Gudhaja, a negation of rights of maintenance on the 
ground of the criminal origin of a class of illegitimate sons. At 
all events we cannot develop any new legal theory for the sake 





1. (1868) 4 M. B. C. R. 204, 2. (1875) 8 M. H. 0. R, 134. 
3, (1909) S. A. 57 of 1905 reported in 20 M.L.J, p. 355. 4. (1877) L. L. R.1 M. 306. 
5. (1893) LLR. 17 M, 160 p. 161. 6, (1901) LLR. 27 M. 591. 
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of denying to illegitimate sons of married women, maintenance 
“against the surviving members of the putative father’s joint family 
when it has already been judicially allowed against the fathers 


themselves. 
We are, therefore, constrained to hold that the decree of the 
Court below is right and we dismiss the second appeal with costs. 


IN THE HICH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, K#, Chief Justice, 
and Mr. Justice Benson. 


Annayyan , ae Appellant * 
v. : 
Chinnan alras Muni Venkata Chetti 
and others .. Respondents. 


‘Hindu Law—Ileyitimate son—Rights of inharitancé—Illagil or forbidden inter- 
ovurse— Hstoppel of tenant—Sconpe of principle. 


- An illegitimate son who is born of a connection forbidden by the customary law 
governing the parties (e.g. in this cage, the connection beiag with a widow who ia not 
allowed to remarry) has no rights of inheritance to the property of his‘father. 

l Vencatachalla Chetty v. Parvatham 1 considered?) 

Meaning of the phrase “ unmarried Sudra woman” examined. 

The estoppel of a tenant from denying his landlord’s title extends only to the 
person who let hiin into possession, or to his successor in interest ; ‘and consequently 
if a person entitled to the lands gains possession of the land by collusion with the 
tenant in possession by getting the terant to attorn to him, he will get a good title as 
against. all persons but those who let the tenant in possession, 


K. Bashyam Atyangar for appellant. 

V. Purushottam Atyar for The Advocate- General (P. S. Stva- 
swami Atyar) for 3rd respondent. 

Second appeal from the decree of the District Court of Salem 
in A.S. No. 275 0f 1903, presented against the decree of the Court 
of the District Munsif of Krishnagiri in O.S. No. 235 of 1902. 

This second appeal came on fur hearing on the 4th November 
1907, when the Court directed that the District Judge of Salem 

should submit his findings on the following issues, viz ‘:— 

(1) Was Krishnappa dead at the time when the ist defen- 


dant was begotten ? 


(2) On what date did Venkatasami (the 1st .witness for the 


plaintiff) attain majority ? 


* 5, A, No.’b7 of 1905. 8th December 1909, 
1. (1875) 8 M. H. C. R, 134, i 
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(3) Did Venkatasami or the 3rd defendant get possesion 
of the plaint land, and if so, when ? l 

And if the finding on issue No. 1 is in the affirmative, then : 

(4) Isthe remarriage of widows allowed by the usage of 
the class of Sudras to which the mother of defendant No. r 
belongs ? 

In compliance with the above order the District Judge found 
(1) that early in October, 2nd defendant consented to attorn 
to 3rd defendant, after which nothing more happened till 
February-March, when the latter began to receive the rent from 
him and in that sense to hold possession of the land, and (2) that 


re-marriage was not allowed. 


The Court delivered the following 

JUDGMENT :—We think that the decree of the District 
Judge is right. 

The facts necessary for the purposes of this appeal may be 
thus stated :—. 

The relationship of the principal parties is as follows:— 


fe ee ‘ 
Venkatagiri Pillanan (died 1883) 
Venkatasamy (who. 


| sold to 3rd defendant.) 
Timaraya — Kept Sanjivammal 


ist defendant (who sold 

to plaintiff). 
The lands in dispute originally belonged to Pillanan who — 
died in 1883. His brother, Venkatagiri, unlawfully took posses- 
sion of them in 1884, and on his death possesssion passed to his 


‘son, Timaraya, who died in 1896, and the land then passed into 


the possession of the rst defendant who was the illegitimate sen 
of Timaraya by his kept woman, Sanjivammal. The possession 
by the yst defendant and his father and grandfather was adverse 
to Venkatasamy from 1884 onwards. ‘That possession was held 
through a tenant, the 2nd defendant, who was the actual occu- 
pant of the land. On the 29th September 1900, Venkatasamy sold 
his interest in the land to the 3rd defendant who induced the 2nd 
defendant, who was the tenant in actual possession, to attorn to ` 
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him. The attornment was in October 1900, and payment of rent 
by the. and defendant to 3rd defendant was certainly made in 
February Igor, and afterwards. The 3rd defendant thus obtained 
possession of the land in October 1900. In the same month the 
Ist defendant sold his interest to the plaintiff, and as the defen- 
dants Nos.:2 and 3 refused to give him rent or possession, he 
brought this suit for. possession and mesne profits: 

The question is as to the respective rights of the rst deren: 
dant and Venkatasami. The District Judge found in favour of 
‘Venkatasami. The plaintiff, who claims under the rst defendant, 
appeals. It is sought to support the claim of the rst defendant 
by the fact that he and his predecessors were in adverse posses- 
sion from 1884 until possession was lost in October 1900 or March 
rg0r ‘by his tenant collusively attorning tothe 3rd defendant who 
had purchased Venkatasamy’s interest. But it is found that 
Venkatasamy came of age only in 1898. He might, therefore, 
have sued to recover possession of the land on the strength of 
his title at any time upto the end ofrgo0. In other words the 
ist defendant’s title by adverse possession had not been gained 
before Venkatasamy regained possession by the tenant (the 2nd 
defendant) attorning to him in October 1900. It is argued that 
Venkatasamy. could not regain legal possession by collusion with 
the rst defendant’s tenant, and reliance is placed on the case of 
-Pasupathi.v. Narayana. No doubt that “would be so, if the 
‘tenant had been let into possession by the rst defendant, or his 
predecessor in interest ; but there is no evidence that this was so. 
The 2nd defendant would, therefore, not have been estopped from 
denying the rst defendant’s title. ‘Venkatasamy, being the true 
owner, was not estopped from recovering possession by inducing 
the tenant in possession to attorn to him. 

In these circumstances it must be held that the plaintiff’s 
title by adverse possession has not been established and he has no 
right to eject the 2nd and 3rd defendants 

On another ground also he must be held to have no title. 
He claims through the rst defendant, who is the illegitimate son 
of Timaraya by Saujivammal. This Sanjivammal became a 
widow while still a child, and it appears that Timaraya lived 
with her continuously as his concubine. It has been found that 
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remarriage of widows is forbidden among Sudras of the class to 
which the rst defendant belongs, and the District Munsif-points 
out that Timaraya and Sanjivammal were, in fact, outcasted by 
their community in consequence of their living together. 

The 1st defendant was, therefore, the offspring of a connec- 
tion forbidden by their customary.law, and no authority has 
been cited to show that such an offspring has any rights of in- 
heritance to the property of his father. No doubt the rule is well 
established in Madras that the illegitimate son of a Sudia by 
“an unmarried Sudra woman” is entitled to a share of the 
family property. if the concubinage was continuous, and if the 
connection was not incestuous or adulterous, or in violation of, 
or forbidden by law— Yettappa Naicker v. Venkataswara Yettia!; 
Dattiparist Nayudu v. Datti Bangaru Nayudu?; Venka- 
tachella Chetty v. Parvatham*; Krishnayyan v. Muthusamt.* 
It is argued by the appellant’s vakil that the words “ unmarried 
Sudra woman” in the text of the Hindu Iaw, (Dayabhaga, 
Ch. 9, V. 29), on which the rule is founded, do not mean a 
woman who has never been married at all to any one, but mean 
“a woman who has not been married to the father of the child,” 
and there is an obiter dictum in the case of Venkatachella 
Chetty v. Parvatham ? that is “at least doubtful” whether the 
words are not limited in the latter sense. It is also pointed out 
that in Bombay the condition that the woman should never 
have been married has, in practice, been disregarded—Rah? and 
others v. Govind Valad Teja 5. But, as Mr. MAYNE points out, in 
all the Bombay cases, the connection with the married woman 
was not an adulterous one, but was sanctioned by usage having 
the force of law. No case has been cited in this Presidency 
where the offspring of such a concubinage, as there was in the 
present case, has been held entitled to inherit as an illegitimate 


` son, and we are not disposed to extend the rights of illegitimate 


sons beyond the limits laid down by the authorities. 

We must hold that the second appeal fails on this ground 
also. 

We therefore dismiss it with costs. 


1- (1868) 12? M. I.A. 203. 2. (1969) 4 M. 
3. (1875) 8 M. H. C R. i34. 4. (1883) I. L. 
5. (1875) I L.R 1 B. 97. 
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N THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph Benson, Officiating Chief Justice, and 
Mr, Justice Krishnaswami Aiyar. 


Meenakshi Anni .. Appellant* 

v. ; (Plaintif) 
Appakutti ' ' .. ` Respondent 
( Defendant.) - 


Hindu Law—Inheritance—Tllegitimate son—Widow—No exclusion of illegitimate 
© gon by widow. 


The illegitimate son of a Sudra is not excluded by the widow. 


Obiter :—If the father leaves a widow, daughter or daughter's son, but no male 
issue, the illegitimate aon succeeds as co-heir with the widow, daughter or daughter's 
son, as the case may be. and as sole heir in default of -any other heirs down toa 
daughter’s son. 


(Parrati v. Tirtumalait and Chinnammal v. Vardarajulu2 explained. | 

Second appeal from the decree of the District Court of 
Tanjorein A. S. No. 417 of 1906 presented against the decree of 
the District Munsif of Shiyali in O. S. No. 170 of 1905, 


Suit by plaintiff, widow of one Sethu Mudali, to recover pos- 
_ session of a house of. her deceased husband from the defendant, an 
illegitimate son. _Both the lower Courts held that the plaintiff 
and defendant were each entitled to half. The plaintif appealed. 


S. Muthia Mudaliar for the appellant.—The widow excludes 
the illegitimate son. He takes only after the widow. In‘ Mitak- 
shara, Chap. I, S: 12, Pl. 1 & 2, the widow is not mentioned as one 
with whom the illegitimate son takes ashare. The widow can- 
not be excluded as she comes iu before the daughter with whom 
alone the illegitimate son is a co-sharer. So the illegitmate son 
is excluded, Rahi v. Govind Valad Teja? is wrong. It is doubt- 
ed in Shesgirt v. Girewat and Ambabat v. Govind’. Chinnam- 
mal v: Varadarajulu*® is wrong. It is based on a misapprehen- 
sion of Parvati v. Thtrumalat?. See observation in the last case 
at p. 346. The observation that the widow does not exclude the 
illegitimate son in Ramalinga Muppan v. Pavadat Goundan® 
is mere obiter dictum. Ranojt v. Kandojt", Krishnayyan v. 
Muthusami’, Sri Gajapatht Radhika Patta Mahadevi v. Sri 

* S.A. 212 of 1907 26th October 1909. 
1. (1887) 1.L.R. 10 M. 334. (1892) I.L.R. 15 M. 307. 
3. (1875) LL.R. 1 B. 97. (1889) I.L.R. 14 B. 282. 


5. (1898) LLR. 23 B 265. (1901) LL.R. 25 M. 522. 
- 7 (1883) LL.B. 8 M. 557, 561. (1883) LL.B. 7 M. 407. 
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Gajupathy Nilamony Patta Mahadevi support the view that the 
widow excludes the illegitimate son. Dattaka Chandrika, Ch. 
V., Ss. 30, 31 is the only text which says thatthe widow and 
illegitimate son take together. 


P. S. Subrahmania Aiyar for respondent—relied on Chinn- 
ammal v. Varadarajulu? and Ramalinga Moopan v. Pavadat 


Goundan*. 


S. Mutha Mudalzar replied. 
` The Court delivered the following 


JUDGMENT :—The plaintiff, as the widow of Sethu 
Mudaliar, clainis the entire property of her deceased husband as 
against his illegitimate son, the defendant. The Courts below 
gave her a decree for one half of the property. She appeals for 
the other half alleging that under the Hindu Law, the widow 
excludes the illegitimate son altogether. We do not think this 
contention can be upheld. ‘The decision in the case of Chinnam- 
mal v, Vardarajulu?is a direct authority against the appellant and 
though it rests upon a misapprehension of the ground of decision. 
in Parvati v. Tirumalat* it is supported by the observations at p 
343.0f the report, and also by the reasoning at p. 559 of the 
decision in Ranoji v. Kandojz® We think the remarks of Mr. 
Justice Bhashyam Atyangar in Ramalinga Muppan v.Pavadt Goun- 
dan? are correct. He says : “The rights of anw illegitimate son in 
the paternal estate, when the father has died a separated holder, 
have-now- been clearly defined by judicial decisions” and adds 
at p. 522: “If the father left a widow, daughter or daughtet’s 
son but no legitimate male issue, the illegitimate son succeeds 
as co-heir with the widow, daughter or daughter’s son as the 
case may be, and as sole heir in default of any other heir downto 
a daughter’s son.” The ratio decidend? in the case of Parvati v. 
Thirumalat* is not, as supposed in the case of Chinnammal v. 
Varadarajulu? that the widow is preferable to the illegitimate 
son in the case of an-impartible estate though it may be support- 
ed on that ground. Reliance was then placed on the decision 


{. (1870) 13 M. I A. 497 at 506. 2, (1892) I,L.R. 15 M 307 at 314. 
3. (1901) LL.B. 25 M 523, 4, (1887) LL.R. 10 M 334, 


b. (1885) 1.1.8, 8 M557. 
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of Mr. Justice Holloway and Mr. Justice Janes in regular 
Appeal No. 86 of 1865, wherein it was held that the 
widow excluded the illegitimate son altogether though the es- 
tate to which succession was claimed does not seem to have 
been impartible property. We have referred tothe decision 
in that case which, however, it must be noted in passing, was 
reversed by the Privy Council on another ground (see Ramamani 
Ammal v. Kulanthai Naichiar).* The opinion of the learned 


Judges in that case was based on the text of YAJNAWALKYA with- 


out reference to the commentary of the Méfakshara and the 
passage in 1 STRANGE’S Hindu Law, III Edition, page 69, citing 
it. The text of YaAJNAWALKYA simply postpones the illegiti- 
mate son till after the danghter’s son. The Afstakshara, however, 
(see Ch. I, S. r2, Pl. r aud 2) expressly lays down that 
he participates for half a share with a daughter or daugh- 
ters son. The Mztakshara, therefore, repudiates the idea of being 
postponed. We cannot, therefore, treat the decision in Regular 
Appeal No. 86 of 1865 or the remarks in Parvati v, Tirumalat * 
based upon it, as of binding authority. It must also be pointed 
out that they are opposed to the reasoning at page 559 in Ranojz 
v. Kandojt *, As the widow excludes. the daughter and as the 
daughter, according to the express text of the Mrtakshara, shares 
with the illegitimate son, it follows that the widow cannot be 
excluded altogether by the illegitimate son as supposed in the 
eatlier Bombay cases. The authority of those cases, has, how- 
ever, been doubted in Seshagir? v, Girewa* and Ambabaz v. 
Govind”. It is not easy to explain why the Aftfakshara, while 
mentioning the daughter who is not named byYaynawaLkyva in the 
text commented on, does not mention the widow as well. Whatever 
the reason may be, the illegitimate son who is declared entitled 
to half the share of a legitimate son amongst Sudras cannot in 
‘yeason be excluded by a widow when there is no legitimate son. 
The express authority of the Dattaka Chandrika, Ch. V, 
Placita 30 and 31, is in favour of the widow sharing equally with 
the illegitimate son. We may add that MR. Mayne (see 


Mayne's Hindu Lew, 7th Edition, S. 551) and Mr. GHOSE 
Pi gee Sn aed at este eect we 
Lo (1871) 14 MIA, 846. 2 (1887) LL.B. 10 M. 384. 


3. (2885) LLR. 8 M. 557. 4, (1889) LL.R. 14 B. 282 
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(See Guosn’s Hindu Law, 2nd Edition, page 656) are, of the 
same opinion. 
- . We dismiss the second appeal with costs. The samira duit 
of objections is not pressed and is also dismissed with costs. 





IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kt.. Chief Justice, and 
Mr, Justice Krishnaswami Aiyar. 


' Gongela Pichi Naidu and others .. Appellants* 

` (Defendants and ist 

v. Defendant’s legal re- 

presentatióe) 

Vallur Veeriah and another .. Respondents 

l (Plaintiffs). 

gela Pichi > ıPasturage right, nature of — Acquisition of right—Hateut of user, 

Naidu The right of pasture cannot be said to exclude the owner’s right to the possession 


v. 


Jeeriah, 204 enjoyment of the property over which such a right may exist. 


Quere :—Whetlier in the case of Government waste, wbere the owner bas no use 
for tbe property ‘and is not present on the sput to resist ary acts of trifling enjoyment 
on the pact of 'añother, the mere pasturing of cattle by the adjoining ryot would 
amotint to an enjoyment of a right so as to create a presamptive title, $ 

‘Second appeal from the decree cf the District Court of 
Nellore‘in A. S. No. 194 of 1904 presented against the decree of 
the ‘Court of the District Munsif of Kavali in -O. S. No. 190 of 
1903. 

A. Krishnaswaint Atyar for P. R. Sundara Iyer for appellants. 

K. Bashyam Atyangar for respoudents. 


The Court delivered the following 


JUDGMENT.—The suit land was unassessed waste, part 
of the defendants village of Lakkarajupalle hamlet of Minaga- 
valu. It was granted on dharkast in r901 to the plaintiffs, 
ryots of Mahi Malur. They complain of obstruction and dis- 
possession by the’ defendants and seek to recover it. The defen- 
dants in their written statement do not set up title in themselves 
or adverse possession against the Government. They plead en- 
jeyment of the land for pasture from time immemorial and deny 
the right of Government to grant it on dharkast. The District 
Munsif decreed the plaintiff's claim. On appeal the District 





* 5. A. 37 of 1907, ; _ 3nd February 1907, 
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Judge has confirmed the Munsif’s decision. He came to the con- 
clusion that most of the plots in dispute were pattah lands till 
1873; that the defendants did not hold the lands for pasture 
from time immemorial or as of right against the Government, 
and that they had no rights in unasseesed waste against Govern- 
ment. The defendants appeal and set up various contentions. 
Tt is unnecessary to set them out at length, for we are of opinion 
. that the only plea that was raised in the written statement was 
as regards theright of pasture and that has been negatived by 
the appellate Court. There being no plea of adverse possession 
it is unnecessary to consider the cases as to what would consti- 
tute possession according to the nature and character of the 
property in question—see Lord Advocate y. Lord Blantyre’; Lord 
Advocate v. Young : North British Railway Company v. Young *; 
‘and Van Diemen’s Land Co. v. Table Cape Marine Board’. Nor 
is it necessary to determine whether proof of. possession for a 
certain number of years should not lead to the presumption of 
auterior possession extending to more than the statutory period 
against the Government—see Sruasubramanya V. Secretary of 
State for India + ;The Secretary of State for India in Council v. 
Nellakutti Siva Subramanta Tevar®. There are no statutory 
- provisions in this Presidency as in Bombay with reference to 
the grazing rights of villagers over adjoining Government 
waste—see The Collector of Thana v. Bal Patel" ; Trimbak Gopal 
v. The Secretary of State for India.” (tis, however, contended 
that the defendants have acquired aright of pasturage over 
Governinent waste, aud reference is made to the passage at page 
221 in The Secretary of State for India v. Mathurabhar,® where 
Chief Justice Sargeant speaks of “ the right of free pasturage, 
which certain: villages enjoy according to the recognised custom 
of the country.” But the learned Chief Justice proceeds to qualify 
this recognition of such a right by the statcment that the right 
is not necessarily conferred on a particular piece of land but may 
merely amount to having sufficient land set apart for the purpose 
of the village. Nor can it be said that the right of pasture ex- 
cludes the owner’s right to the possession aud enjoyment of the 
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(1877) I. l. R. 2 B. 110. 
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property over which such a right may exist—see Rama Saran 
Singh v. Birju Singh. + It may, perhaps, be doubted whether in 
the case of Government waste where the owner has no use for 
the property and is not present on the spot to resist any acts of 
trifling enjoyment on the part of auother (see Lord Advocate v. 
Lord Blantyre *)the mere pasturing of cattle by the adjoining 
ryot would amount to an enjoyment as of right so as to create a 
presumptive title-see Wali Ahmed Chowdhry v. Tota Mea 
Chowdry.* We do not think we have sufficient materials in this 
case to enable us to determine the question whether the defen- 
dants have acquired a right of pasture and, if so, on what extent 
‘of the suit land. The plaintiffs are clearly entitled to possession. 
We dismiss the second appeal with costs. 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
Present:—Mr.Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 
Sammantha Gramany and others ..  Appellants* 
v. 
Devasikamany Gramany and others .. Respondents. 


Limitation Act, Art. 1271—“ Eeclusion’—Mere non-participation, no exclusion— 
Praetice—Procedure — Parties -- Non-joinder—Partition swt—C. P. Ca, 0.1, 7.9. 
0. 41, r. 20. l 

Mere non-participation is not exclusion within the meaning of Art, 127 of the 
Limitation Act. 

Semble ;—In a suit for partition, relief cannot be given to one sharer without all 
the sharers being brought before the Court. It isonly if relief can be properly given 
without all the sharers being brought into Court, that relief can be given by the Court 
under 0.1,1.9,C.P.C., But when that cannot be done, the only mode of dealings 
with the matter in controversy may be to dismiss the appeal uniessunder O. XLI, 
T. 20, the absent parties are joined. 


Second appeal from the decree of the District Court of 
Chingleput in A. S. No. 557 of 1906 presented against the decree 
of the Court of the District Munsiff of Poonamallee in O. S. 
No. 171 of 1905. 

T. R. Ramachandra Atyar aud A. Sangappa for appellant. 

C. V. Ananthakrishna Atyar for respondent. 

Suit for partition and possession of plaintiffs’ #rd share. 
Both the lower Courts decreed in favour of plaintiffs. Defendants 





* 5. A. No, 1468 of 1907. 3rd February 1910. 
}. (1896) I. L. R19 A. p 172. 2. (1879) 4 A. C. at p 797. 
3. (1903) IL.R. 3} ©, at p. 405. l 
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1to4 appealed and the question is whether the suit is not’ Sammanth 


apes ieee a 
barred under Art. 127 of the Limitation Act. zamany 


Ve 
; : : Devasikaman: 
The parties are Hindus governed by the Mitakshara Law. Gramany. 


The following genealogy shows the relationship of the parties :— 


Nyniappa Gramany 
I 





| 
Somasundara Narayanaswamy Ist plaintiff 


I 
Plaintifis 2 to 6 





ie | l | 
5th deft. 6th deft. 7th deft. lith deft. 





| PE | 
Ponnuvelu 2nd deft. 4th deft. 
Ist deft. 3rd ueft. 


A portion of the joint family properties had been divided 
among the parties in 1888. The suit properties had been left 
undivided. They were in the sole «possession of defendants 1 to 
4. The plaint was presented on 22nd March 1905, more than 
twelve years after the date of the prior partition. Defendants 
1 to 4 contended that the suit was barred by limitation. 


C. V. Ananthakrishna Atyar took a preliminary objection 
that the suit being one for partition and all parties interested not 
having been made patties to the second appeal (defendants 1 to 
4 were appellants and plaintiffs 1 to 6 alone were respondents 
in the second appeal) the second appeal was defective for want 
of parties, This objection was overruled. 


T. R. Ramachandra Atyar,on the merits, contended : that 
the possession of defendants 1 to 4 was on their own behalf, and 
the plaintiffs, not having had enjoyment for more than 12 years, 
must be taken to have been excluded within the meaning of Art. 
127. He cited Ramachandra Narain ve Narayan Mahadevan’; 
Vinayak v. Datto Govind’. 

C. V. Ananthakrishna Atyar cited Sellam v. Chellammal?; 
Raj Bahadur v. Bharat Stngh*; Mahabala Batta v. Kunkanna 
Batta; and Dhoorjeti Subbayya v. Dhoorjeti Venkayya®. 


a 


1. (1886) LL. R. 11 B, 216. 2, (1900) L. L. R. 25 D. 8367. 
3 (1901) L L. R. 24 M. 44l. 4, (1905) L L.R. 27 A 348. 
5. (1898) L. L. R. 21 M. 373. 6 (1906) 1. L. R. 30 M, 201, 


Sammantha 
Gramany: 


v 
Devasikamani 
Gramany. 
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The Court delivered the following 

JUDGMENT :—The plaintiffs sued for partition of a one- 
third share in undivided family property. Both the Courts below 
have given them a decree. Defendants Nos. 1 to 4 have prefer- 
red this second appeal making the plaintifs alone respondents 
without impleading defendants Nos. 5,6,7 and rr to 14 who 
would be entitled toa third share on the basis of the lower 


‘Court’s decrees. The respondents contend that the appeal fails 


for non-joinder of the other defendants. The appellants rely on 

the fact that they alone are in possession of the suit properties, 

and on Order 1, Rule 9, which declares that no suit shal] be dis~- 

missed for non-joinder, The rule proceeds to lay down that the 

Court may deal with the matter in controversy so faras regards 

the rights and interests of the parties actually beforeit. We are 

inclined to think that the fact of the appellants alone being in 

possession does not affect the question. Norcan we accept the 

contention that we have no power to dismiss the second appeal. 

In a suit for partition, relief cannot be given to one sharer with- 

out all the sharers being brought before the Court. We are in- 

clined to accept the respondent’s argument that it is only if 

properly relief can be given without all the sharers being. 
brought into Court that we may give that relief. But when 

that cannot be done, the only mode of dealing with the matter 
in controversy may be to dismiss the appeal unless under Order 

XLI, Rule 20, the absent parties are joined. We mizht, in the 

circumstances of this case have been inclined to add the absent 

defendants as parties to this second appeal if we had reason to 

suppose that the appeal was sustainable. We think it unneces- 
sary to express a final opinion on the question of non-joinder as 

we are clear that the appeal must fail on the merits. 

The District Judge has found that there was no exclusion 
within the meaning of Article 127. The appellant argues on the 
authority of Ramachandra Narayan v. Narayan Mahadev,? that 
exclusion should be presumed from the possession of defendants 
Nos, 1 to 4. We donot think the observations of West J. have 
been accepted as a sound interpretation of Art. 127 in this Court. 
Sellam v. Chellammal*® and Doorjett Subbayyav. Doorjgets Ven- 
kayya® clearly lay down that mere nou-participation is not 


1. (1886) 1.L-R. 11 B. 216. 2. (1901) LLB. 24 M. 441, 
3. (1906) T.I.R. 30 M. 201; 
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exclusion. The decree, therefore, in the plaintiffs’ favour is 
right. We dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Kurusu Kostha & others .. Appellants * 
(Plaintiffs) 
U. 
Thommai Savarimuthu Fernand Suthaki 
and others .. Respondents 
(Defendants). 
Turt-—Special damage—Obstruction of view to a curusady—No special damage to 
worshipper—No right of suit. pots 
A possible obstruction to a procession is no special damage. Savarimutht 


The plaintiffs, certain of the worshippers of St. Jacob’s Church brought a suit for 
removing certain constructions made by defendants on a part of the public road in 
front of their church, on the gronnd of obstruction of the plaintiffs’ view ofa 


curusady. 
Held: That the plaintiffs have no cause of action and that the suit was not 


sustainable. 
Second appeal from the decree of the District Court of 


Tinnevelly in A. S. No. 285 of 1906 presented against the decree 
of the Court of the District Munsif of Srivaikuntam in O.S. 
No. 411 of 1904. 

T. Rangachartar for appellants. 

The Advocate General ( P. S. Sivaswami A tyar ) and 
T. Arumainatham Pillat for respondents. 

The Court delivered the following 

JUDGMENT :—This is a hopeless case. The plaintiffs are 
certain of the worshippers of St. Jacob’s Church. They com- 
plain of obstruction by certain constructions made by the defen- 
dants who represent the Church of the Holy Ghoston a part of 
the public road in front of their church. It is said that the result 
of this new construction will be to obstruct the plaiatiffs’ view 
of a curusady—a pillar of brick and mortar with a cross on it— 
and their procession on the public roadway round the curusady, 
_ We are unable to see what right the plaintiffs have to repre 
seut the church of St. Jacob. We do not see what connection the 
curusady has with the church of St. Jacob. The view of the 


# 5., A. 1467 of 1907, 10th February 1910, 


Kostha 
Ve 
Savarimuthu, 
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curusady is no part of the ritual of the church. It is found that 
there is no established practice of an individual worshipper 


‘crossing himself at the sight of the curusady. Even if there was 


“Abdula 
v, 
Chekkootti. 


such a practice, we cannot say he is entitled to the protection of 
the intervening public roadway:being kept clear of all obstruction 
to the view. We think the Judge is right in holding that no 
special damage has been shewn to give the plaintiffs a right of 
action. ‘The plaintiffs are not the trustees of the church of 
St. Jacob. They have not gone in procession round and suffered 
from the obstruction any special damage. - 

Nor can we say that a possible obstruction te a procession 
would be a special damage. 

We must dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr, Justice Krishna- 


sami Aiyar. A 
Chakkantavida Chakkan Abdula and 
another .. Appellants * 
v. 
Thazath Chekkootti and another .. Respondents. 
Malabar Law—Tarwad— Gift to members—Right of management uf gifted pro- 
pertias. i 


If properties are gifted to certain members ofa Malabar Tarwad the senior 
member amongst the grantees of property has the right of management in respect of 
the properties, obtained by gift, though the grantees and their descendants do not 
become a Tarwad in respect of the gifted properties. 

[Koroth Amman Kutti v. Perungottil Appu Nambiur1 distinguished and explained. 


Kunhacha Umma v. Kutti Mammi Hajee? followed. ] 

Second appeal from the decree of the District Court of 
North Malabar in A. S. No. 103 of 1907 presented against the 
decree of the Court of the District Munsif of Badagarà in O.S. 
No. 154 of 1906. 

C. V. Anantakrishna Atyvr for appellants. 

F. L. Rozarto for respondents - l 

The Court delivered the following 

JUDGMENT :—The plaiutiffsues upon a lease granted by | 
the 2nd defendant, the senior of two grantees in Putravakasam. 





*S,A. No. 723 of 1908, 10th February 1910. 
le (1908) LL.B. 29 M. 322. 2. (1892) LL.R 16 M, 201, 


\ 
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It is argued that a lease by the senior member alone is invalid, 
and reliance is placed upon certain observations of Moore and 
Sankaran Nair JJ. in Koroth A mman Kutti v. Perungottil Appu 
Nambiar `. They have been considered and explained in the 
judgment of this Court A. No. 26 of 1905. The learned 
Judges who decided the case Koroth Amman Kutti v. Perun- 
gottil Appu Nambiar* are not to be understood as negativing 
the view that the senior member amongst the grantees has 
the right of management which a Karnavan would have in 
respect of the properties obtained by gift. Such a view would 
tun counter to the decision in Kunhacha Umma v. Kutti 
Mammi Hajee?. In Koroth Amman Kuttiv. Perungottil Appu 
Nambiar’ the question under consideration was whether the gran- 
tees and their descendants became a new Tarwad in respect of the 
gifted properties. In saying that they did not, the learned Judges 
did not purport to hold that the senior member amongst the 
grantees has not the right of management, If they are to hold 
the properties like a Tarwad there must be a single manager as 
incident to it.. The lease is therefore vaiid. The second appeal 
fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE ATMADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Krishnaswami 


Aiyar. 
Asundi Basavon  ~ .. Appellant" 
v. 
Bareddi Goviadappa and another .. Respondents. 


Appellate Court— Functions of—Decree prayed for against two defendants— Deeree 
passed against one— Appeal—Ne memo of objections—Incompetency of Appeal Court to 
pass a decree against the other defendant in the absence of prayer. 

Plaintiff sued as really entitled ona prouote Executed by 2nd defendant in the 
name of the 1st defendant. Relief was asked for against Ist defendant for not having 
collected the money and paid it. The Munsif passed a decree against the 2nd defen- 
dant. On appeal by the 2nd defendant the District Judge dismissed the suit. The 
plaintiff preferred no appeal or meme of objections asking for a decree against the lst 
defendant Held, that the suit was rigatly dismissed by the Diatrict Judge and that 
the Judge was not wrong in not passing a decree against Ist defendant which was 


not asked for at all in any manner. 





* 5, A. No. 9 of 1908 ; llth February 1910, 
1. (1906) LL R. 29 W, 322, 2. (1890) I,L:R. 16 M. 201. 


Abdula 
v 
Chekkootti, 


Asundi 
Basavon 
v. 
Govindappe 


Asundi 
Basaven 


v. 
Govindappa, 


J 
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[Zulai Kada Pillai ¥, Viswanatha Pillai? followed. Subramania Chetty v. Voera- 
bairan Chetty? and Kuppusami v. Vijiyanayanars distinguished.] 


The Hon'ble Z. A. Govindaraghava Atyar for appellant. 
V. C. Seskachartar for respondent, 


Second appeal from the decree ofthe District Court of Bellary, 
in A.S. No. 154 of 1906, presented against the decree of the 
Court of the District Muusif of Hospet in O. S. No. 135 of 1905. 

The Court delivered the following 


JUDGMENT :—The plaintiff sued as really entitled ona 
promissory note executed by the 2nd defendantinthe name of the 
first. He also asked for relief against the 1st defendant for not 
having collected the money and paid it over. The Munsif made 
a decree against the 2nd defendant only for the suit amount. 
The Judge reversed the decree and dismissed the suit on appeal 
by him. The plaintiff preferred no appeal or memorandum of 
objections, nor does it appear that he asked the Judge to make a 
decree in his favour against the 1st defendant on the ground that 
he admitted having received the money. The plaintiff prefers 
this second appeal and claims a decree against the rst defendant. 
The ruling in Kulat Kada Prllaitv Viswanatha Prillat* is ad- 
mittedly apainst the plaintiffs’ contention that the Judge should 
have passed such a decree under the old Code. Pup Yayu Brbee 
v. Abdul Khadar Bhuyan* ,Iswardharz Singh v. Bibee Sahebzad1'® 
Subramanian Chetty v. Veerabadran Chetty? and Kuppusam? 
Vv. Viyryanayanar’ were referred to. The first case was distin- 
guished in Kulai Kada Pillai v. Viswanadha Pillatt. The 


‘second Calcutta case merely follows the first. The two Law 


e 


Journal cases are distinguishable as not dealing with the 
present question The first of them simply deals with the 
question as to the competency of the Court to-grant a lower 
relief not claimed by way of appeal when the higher reljef 
granted to him by the original Court is refused on appeal. The 
second Law Journal case can be said only to express a possible 
view. No case has been cited in which it was held that the 
Judge was wrong in not passing a decree not asked for at all in 
any manner. We must, therefore, hold, following Kulat Kada 
Pillai v. Viswnatha Pillat*, that the suit was rightly dismissed. 
We dismiss the second appeal wth costs. 


< -_. 





1, (1904) LL.R' 28 M, 229. 2. (1908) 18 M.L.J. 452, 
3. (1908) 18 M.L,J, 586. 4, (1901) LIB, 816. SA 
5. (1908) T.L.R. 35 0. 538. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. i Ktishnaswami 
Aiyar. . 
Kandasami Asari .. Appellant* 
S A l 
Somaskanta Ela Nidhi, Limited, through 
its Secretaries (1) Chidambaram Chettiar, 


(2) Kristnasamy Aiyar .. Respondents. 
Hindu Law—Joint family —Manager—Alie nation by— Assent uf other members 
when a cure— Subsequent ratification, effect of —Atienation whether rid or rtwidable. 
The manager cf a joint Hindu family exercising the powers of a manager is not 
the agent of the family in tne strict seuss of the term. [ Anuumala Chetty v. Murugesa 


Kendasami 


Asari 
Ve. 


Chetty? referred to.] A manager ean alienate joint family property for a family purpose Somaskanta 


or a justifiable family necessity. He can also alienate property with the assent of all 
the other members given at the time ot the alienation,as such assent cures the incapacity 
of the manager, and it is not nesessary, to validvte the alienation, that the assenting 
members should join in the alienation. 


But an alienation by the manager for no family purpose ov necessity and made 


without the assent of the others is void anda snbsequent ratification by the other 
members cannot validate it. i 


An arsent by some alone, even at the time of the transfer, though evidence of the 


. propriety of the alienation, will not, in the face of positive proof of ity impropriety, , 
suffice to pass their interests, for such assent does not pass their interest. 


Obiter :—There can be no ratification where the agent does not purpurt to act 
on behalf of the principal. 


Second appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 384 of 1906, presented against the decree of the 
Court of the District Munsif of Tinnevelly in O. S. No. 255 of 1908, 

The Advocate General (P. S. Sivaswamt Aztyar) for appellant. 

Dr. Swaminadhan and K. Srinivasa Atyangar for respon- 
dents. , 

The Court delivered the following 

JUDGMENT:—Ramasami Asari and the 8th defendant 
were brothers and members of an undivided Hindu family. Rama- 
sami mortgaged the suit properties (wnich must now be taken 
on the findings of the Courts below to have belonged to the joint 
family) to the plaintiff Nidhi. It is found by the Munsif, and 
that finding was apparently not disputed in “appeal, that the 
mortgage.was not fora family purpose. The facts set out in 
‘paragraph 14 of the Munsif’s judgment make it abundantly clear 


that there was no justifiable family necessity for the alienation. 





* 5. A..No, 215 of 1908. i 16th February 1910. 
: 1. +1903) LLB. 26 M. 544, 


5 


Ela Nidhi. 


Kailas ami 
Asari 
v 
Somaskanta 
Ela Nidhi, 
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The Munsif, however, found that the transaction was ratified by 
the 8th defendant and this conclusion has been accepted by the 
District Judge. It is argued on appealthat there could be no 
ratification of a transaction which was never entered into on 
behalf of the 8th defendant. This argument must be accepted 
as sound if Ramasami’s alienation is rested on the footing of a 
contractual agency. The manager of a joint Hindu family exer- 
cising the powers of a manager is not the agent of the family in 
the strict sense of the term. See Annamalai Chetty v. Muru- 
gesa Chetty.) No ratificrtion is possible where the agent does not 
purport to act, though without authority, on behalf of a principal. 
See Keighley Maxted & Co. v. Durani?. But the manager of 
a Hindu family has power to act for the family subject to certain 
restrictions. Alienations for a family purpose are within his 
competency. One mode of proving the family purpose, or justifi- 
able family necessity asit has been called, is the assent of adult 
members of the family competent to contract. The family pur- 
pose may also be proved by showing the circumstances which 
have necessitated the alienation when those circumstances are 
within the purview of the rules of the Hindu Law on the subject 
In this case the absence of the family necessity is distinctly found» 
In the face of such a finding the assent of co-parceners as 
evidence of such necessity cannot avail. But as the property 
vests in the undivided family, the manager with the assent of 
the other members may’ give a good title to the alienee even 
though the alienation is not for any family necessity. 

It is not necessary that the assenting members should join 
in the transfer.’ The manager having the power to act by himself 
the assent of the other members cures his incapacity to act singly 
in certain matters or clotkes him with the necessary capacity for 
the complete representation of the interests of the family. The 
assent in this case is not that of principals to the acts of an 
agent, but as Mr. MAYNE says, it is the supplying by the consent 
of the co-parceners the want of capacity on the partof the 
manager to alienate family property. ‘Such consent”, he adds, 
“ may either be express or implied from their conduct at or after 
the time of the transaction”—S. 345. It has been held by the 
Privy Council in the case of transactions by a Hindu widow that 

1, (1903) LLB. 26 M. 544. 2% 1901 A.C, 240. 
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they are only voidable, not void, and that the reversioner succeed- 
-ing to the estate may by his conduct ratify the transactions and 
give them full validity—Modhu Sudan Singh v. Rooke and 
Bijoy Gopal Mukerji vy. Krishna Mahtshi Debi?. Is the act of 
the manager similarly voidable and not void where it is in excess 
of his powers limited to justifiable necessity? It has invariably 
been accepted as a sound canon of the Hindu Law that where 
the alienation is not justifiable necessity, it is void as regards the 
shares of the other members of the family and where such 
necessity exists it is valid in its entirety. See Unnt v, Kunch- 
amma? ; Sheo Shankar Gir v. Ram Shemak Chowdhri' and 
Balwantrao v. Ramakrishna". It has never been suggested that 
the alienation by the manager is only voidable where it is not for 
justifiable necessity. Taking it that there are two classes of 


alienations by the manager, some valid and others invalid, what - 


is the true position of an alienation by the manager which is 
“subsequently assented to by the remaining members of the joint 
family ? An assent at the timeof the alienation without taking 
part in it is, we have already said, sufficient to pass the property. 
An assent by some alone, though evidence of the propriety of an 
alienation, will not, in the face of positive proof of its impropriety, 
suffice to pass their interests, for such assent does not amount to 
a transfer. But where all the remaining members assent to the 
alienation subsequent to it, does it validate the alienation apart 
from any question of estoppel? The decision in Musirgadu v. 
Nannigadu®, which was referred to, appears to rest upon estoppe. 
of which there is no suggestion in this- case. At page 493, the 
learned Judges who decided that case observe: “If, as a matter 
of fact, the defendants after their father’s death assented to the 
possession of the land being taken by the donee on their non- 
payment of the rent and also assented to the plaintiff's joining 
after their mother’s death in redeeming the land, they cannot 
now be permitted tocontend that their father had no right to 
assign the lanc in the first instance.’ ‘The question remains 
whether the subsequent assent of the remaining members of the 
family can validate the prior alienation by the manager. It 











L (1897) LLR, 25 C., po 1. 2. (1906) LL.B. 34 O. p, 329, 
3e (1890) LLR, 14 M, 26 nt. pı 28. 4. (1869) TLR. 24 C. 77, at pe 82 
5. (1902) 3 Be L,R. 682. 6 (1905) 15 M, L.J, 492, 
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Kandasami has been held by the Privy Council that the subsequent assent of 


Asari -> : : 7 x ; 
$ the presumptive reversioners can válidate an alienation by a 


Somaskanta 


kanta Tindu widow otherwise not justifiable. They say: ‘It isim- 
Ela Nidhi. 2 


material whether the concurrence of the reversioners was given 
at the time the alienation was, made orit was given after the 
execution of the deeds of alienation—Bazrangi Singh v. Mano- 
karnika Baksh Singh*. But this probably rests on the view 
that the alienations themselves are only voidable. If, on the 
other hand, a manager’s alienation is void because it is not for 
justifiable necessity, it is difficult to see low the subsequent 

. assent of the remaining members: of the co-parcenery can 
validate an alienation void in its inception. 

But in this case the District Judge says: “The District 
Munsif was certainly right in assuming that appellant knew of 
‘and probably also acquiesced in the transacticn, especially as 
there was more than one isolated instance in which appellant 
took the receipts.” If this means that there was a consent to the 
mortgage at the time of its execution, the appellant's interest is 
certainly bound. But if it means the same thing as the ratifica- 
tion, which the Judge speaks of subsequently, we think it is not 

sufficient to bind the 8th defendant. 

We mnst ask the District Judge to find upon the evidence 
on record “whether the 8th defendant assented to the mortgage 
at the time of its execution.” The finding should be submitted 
within six weeks, and- seven days will be allowed for filing 
objections. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr, Justice Krishnaswami 
Aiyar. l 
Medai Dalavin Tirumalai Appa Modeliar.. Plaintif" 
v. (Appellant) 
Rama Subbier and others, Trustees of Respondents 
the Narasimhanathaswami Temple at (Defendants 
Tiruppudaimaruthur de I fo 3.) 


Limitation Act, S. 19, Art. 12, 131—Suit for speoifie share of Tasdik—Suit by 


eon i Katlai Manager against temple t: ustee—Relative positions of. 
adalia 
Ve The plaintiffs, as managers of a katlai, sued the temple trustee for recovery of 


Rama Subbier. a specific share of the tasdik amount received by the latter from Government for 


*§, A. No, 444 of 1908 22nd February 1910, 
1, (1907) LLR. 30 A. p, 1. 
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eleven odd yems before suit. the same having been allotted for the purpore of the 
Katlai. 
_ Held :—(1) That there was nothing in the case to support the view that the trustee 


acted as agentof the Kallalai manager in so :¢ceiving the amount. 


(2) That it was reasonable ro presume that the temple trustees were appointed 
trustees for the receipt of the kattalai amount. 

(3) That 8. 10 of the Limitation Act governed the case and not Article 62 or 
131 and that arrears were recoverable fer the whole perind of eleven years odd, 


Second appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 5 of 1907 presented against the decree of 
the Conrt of the District Munsif of Ambasamudram in O. S. No. 
273 of 1905. 

The Adovaate-General (P. S. Stvaswamt Atyar) for plain- 
tiff-appellant. 

K. Srinivasa Atyangar tor S. Srinivasa Aryar for res- 
pondent. 

The Advocate-General:—The question in this case is 
one of limitation. The general trustees of the temple receive 
a specific amount from the Government of which they 
have to pay a specific portion to the plaintiff who is also 
the trustee of a Kattalai inthe temple. In respect of the money 
due to the Kattalai the general trustees are trustees for handing it 
over to the plaintiff. The course of conduct for a long time shows 
such trusteeship. S. I0 of the Limitation Act applies, and so 
there can be no plea of limitation. The ‘lower Court is in error 
in saying that Art. 62 applies. [Krzshnaswamt Azyar J.—How 
was this trust created ? Is not agency for the plaintiff more 
easy to presume?] There is no proof of agency, express or 
implied. -[Krzshnaswamt A tyar J.—If Government was liable 
to pay a certain sum to the plaintiff, how could it create a trustee 
simply for receiving it and handing it over to the trustee of the 
Kattaiai? It is not illegal for it todo so? Instead of presuming 
an illegal origin, why not presume agency which is not open to 
such objection?) Trust is presumable—GopEFROI on Trust, pp. 103 
and 104; Moore v. Darton! where the language of a receipt given by 
a person was ‘received for the use of? and the person was held to 
be a trustee. Art.131 deals with suits to establish a periodically 
recurring right. As tothe meaning of ‘establish’ as ‘saying more 
than declared’ see Ratnamsart v. Aklandammal* ; Alubt ~v, 





1. (1851) G4 E.R. 938. 2, (1902) LLR. 26 M, 291, 309 313, 314- 
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aioe Kurch-Bt* ; Roogt v. Bala*; Chhagan Lal v. Bapubhat; 

v. [KErishnaswami Atyar J—Is not a suit for arrears different from 
tama Bubbi One to establish a right ?] 

K. Srinivasa Atyangar—There is no trustin this case. The 
plaint says that a certain sum ont of the tasdik amount was 
allotted or assigned tothe Kattalai. Therefore the Kattalai and 
the temple are co-sharers. [Kreshnaswamt Aztyar Jf two 
separate and distinct sums are due to two persons from one and 
the same debtor, do the creditors become co-sharers?] Any how 
‘there is no proof of the creation of any trust. ‘The conditions of 

S. 10 of Limitation Act have not been complied with. 


The Court delivered the following 


JUDGMENT.—The plaintiffs and defendants Nos. 4 to 6 
are the managers of a Kattalai in a temple. Defendants Nos. x 
to 3 are the trustees of the temple. Since the days of Government 
management of the temple, a sum of 1,3; fanam per diem was 
being paid to the managers of the Kattalai for the performance of 
the Kattalai. From the time the defendants’ predecessors were 
appointed trustees on the retirement of Government from manage- 
ment they aud their successors received the amount from Govern- 
ment along with the other tasdik monies and pad it over to the 
managers of the Kattalai. 

The present suit relates to arrears for 11 and odd years. The 
District Judge has held the claim barred except for the jast three 
years before suit under Art, 62 of the Limitation Act. 


We think the suit falls under S, ro of the Limitation 
Act and no portion of the claim is therefore barred. It is found 
that the trustees of the temple have received the monies and paid 
them to the manager of the Kattalai for a period of fifty years 
or so. Did they receive the monies as agents of the plaintiff and 
defendants Nos. 4 to 6 or as trustees for them? ‘There is no 
writing by means of which we can determine the question. If the 
defendants were only agents, it would be competent to the 
plaintiff and defendants Nos. 4 to 6 to determiue the agency 
and claim the amount direct from Government. We donotthink 
there is any foundation for this view. On the other hand, it is well 


1, (1886) ILL.R, 10 M, 115. 2° (1890) LL.B, 15 B, 135, 138, 
3. (1880) LL.B. 6 B. 68. 
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known that when Government withdrew from management of Appa 
Hindu temples they appointed trustees of many temples and Mudaliar 
Kattalais. It is reasonable to presume that the defendants’ pre- Rama Subbie 
decessors were appointed not merely trustees of this temple but also 
for the receipt of the Kattalai due from Government. to be paid 
over to the managers of the Kattalai. In this view no question 
of limitation arises. We need, therefore, express no opinion on the 
question whether Art. 62 or Art. 131 would apply to the 
case, if S. ro did not apply. We must set aside the decree > 
of the District Judge and restore that of the Munsif substituting 
Rs. 624-3-6 for Rs. 854-8-0 and Rs. 312-1-9 for Rs. 427-4-0. 

The plaintiffs and defendants Nos. 1 to 3 will pay and re- 
ceive proportionate costs throughout. ‘ ) 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Arakal Joseph Gabriel .. Appellant* 
v. (Plaintif) 
Domingo Inas (died) ; his son Inas (minor) 
guardian and others Respondents 
(Defendants and 
Legal Representa- 


: tives of the deceased 


. - 1st Defendant.) 
Deed—Gift by Native Christians—Constructiun— Joint tenancy—Successivn Act, 


S. 93, ill.—Applicability to gifts—T. P. A, S. 45— Applicability to gifts. Gabriel 
; Where a Native Christian gifted away his property to his three children and two v 
of the children died and the father afterwards mortgaged the properties to a stranger: inas. 


Held :—That the father’s mortgage did not convey any title, he himself having 
no title to the properties. 

(2) That the surviving child took his brothers interests by survivorship, 

The principle of joint tenancy laid down in the illustration to 8. 93 of the Succes- 
sion Act is applicable to wills as well as to gifts 

The difference in date as to the handing over of managements to the several 
donees is no ground for holding in favor of tenancy in common. 

8. 45 of the Transfer of Property Act relates to transfers fo: consideration and 
does not apply to gifts. [Naorojee Maneckji Wadia v. Pherozbat 1 and 28 A. 38 dist. ] 

Second appeal from the decree of the District Court of 


South Malabar in A.S. No. 253 of 1907 presented against the 





* S, A. 1421 of 1907. 28rd February 1910. 
1. (1897) I. L. R. 23 B. 80. 
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decree of the Subordinate Judge's Court of Cochin in O. S. 
No. 3 of r906. 

A. Krishnaswami Atyar for C. V. Ananthakrishna Atyar 
for plaintiff-appellant. 

K. Govinda Marar for defendants-respondents. 


Suit to enforce a mortgage. The mortgagor was the father 
of 3 minor children to whom he had made a gift of the properties. 
Subsequent tothe gift two of the three children died. The 
father, after their death, mortgaged the properties to the 
plaintiff. ‘The mortgagor and the three children were Native 
Christians. Both the lower Courts held that the father had no 
right to mortgage the properties, the surviving child having be- 
come entitled to them on the death of the others. 


A. Krishnaswamd Atyar :—(1) Even assuming that the gene- 
ral rule is that a gift to A and Z simpliciter creates a joint tenancy, 
the Court willbe astute in finding out some words of severance. 
The postponement of dates of handing over of the property to 
different dates is coicltsiveoa the point. Exh. I provides that 
the father is to continue in possession of the properties as 
guardian of his minor children, and hand over the same as each 
child attains majority (which is the proper construction of the 
document, having regard to the use of the word “ guardian ”). 
Each joint tenant is entitled tobe in possession of the entire 
property, and the provision as to haudiug over of the property 
on different occasions is inconsistent with joint tenancy. 


(2) (a) S. 93 of the Succession Act has no application to 
the present case which deals with gifts zzter vevos. (b) Again: it 
deals only with a case where the legatee dies before the testator, 
(c) The section does not enunciate any rule of construction. It 
simply states the effect of holding that a gift is to two persons as 
joint tenants. No rule of construction can be spelled out from 
the illustration. Maorojz Maneckj Wadia v Pherozbat> relied on 
by the other side, has no application. The will was executed 
within the limits of the Presidency. The parties admitted 
that they were governed by English law. 


(3) It is submitted that the English Common Law 
rule will not be applied to the present case. The harshness 





1. (1897) LLB. 23 B. 80, 
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of the rule was felt even in England, and the Courts of 
Equity looked upon joint tenancy with disfavour. English law 
as English law is not applicable to Native Christians. It is 
only applicable as a rule of justice, equity and good conscience. 


(4) S. 45, T. P. Act. The rule enunciated in S. 45 with 
regard to transfers for consideration isin favour of tenancy in 
cominon. It applies to gifts as well. 


K. Govinda Marar.—Naorojt Maneckjt Wadia w. Pherozbat* 
is adirect authority on the point. The principle underlying S. 
93 ought to be applied even to the case of gifts. 11 Cal., a case 
dealing with Hindus, is authority for the proposition that the 
rule that equity disfavours joint tenancy is of no force in 
this country. i 


A. Krishnaswami Ariyer tn reply:—tt1 Cal. isnot a case of gift. 
The question as to the presumption of status in a joint family is 
discussed therein. 


The Court delivered the following 


JUDGMENT:—The rst defendant, a Native Christian, made 
a gift of property to his three children. Two of them died. The 
father mortgaged the property to the plaintiff. ‘The question is, 
whether the father had any interest iù the property. It is argued 
that on the death of the two children the father inherited their 
two-thirds share to the exclusion of the surviving brother under 
the Indian Succession Act. Weare unable to agree with this 
contention, There are no words in the instrument of gift which 
indicate an intention to create tenancies in common. ‘The rule 
of English law is to presume that the donees are joint tenants. 
This principle is adopted by the Indian Legislature in the Illus- 
tration to S. 93 of the Succession Act. The illustration, no doubt, 
deals with the case of a legacy. But the same principle is 
applicable to wills as to gifts unless there are special rules 
` justifying a deviation.. We must, therefore, regard the gift in 
this case as joint. It has been argued that Courts of Equity in 
England favour tenancies in comfnon. But it has not been 
pointed out that in any English case upona simple giftto 4 








1, (1897) L L. R. 23 B. 80. 
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Gabriel and B, a tenancy in common was presumed by the Court of 

eae Equity. It is next urged that the father retains possession as 
guardian till the children attain majority which must be on 
different dates, and that this indicates a severance of interest. 
But the vesting of the property is on the same date and the bene- 
ficial enjoyment of all commences at the same time. We cannot 
treat the difference in date as to the handing over of manage- 
ment as any ground for holding in favour of tenancy in common. 
No authority has been cited in support of this contention. 


It is further argued that the English law ought not to be 
applied to this country. The decision in Naorojt Maneckjs 
Wadia v. Pherozebat twas no doubt in a case which arose within 
the original jurisdiction of the High Court of Bombay. But we 
see no objection to the application of the English rule ina 
matter in which the Indian Legislature has shewn its leaning in 
its favor. 


`~ 


Our attention was drawn to S. 45 of the Transfer of 
Property Act. That relates to transfers for ‘consideration. The 
principle of that section does not apply to gifts. The amount of 
consideration paid by each measures the interest in the property 
bought. Gifts stand on a different footing. We must, there- 
fore, agree with the learned Judge in the Court below that the 
mortgage by the rst defendant passed no interest to the plaintiff. 
We may point out that the decision in Mankamna Kunwar v. 
Balkishna Das,? in which the parties were Hindus, does not 
apply. We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Govindasawmi Thevan .. Appellant* 
v. (4¢h Defendant.) 
T. M. Doraisawmi Pillai and others .. Respondents. 


Mortgage— Subrogation— Principles of — Covenant to discharge prior sneum- 
brance— Discharge of puisne incumbranoe as well—Rebuttal of presumption. 





* S A. 718 of 1908. 14th March 1910. 
1. (1899) 1. L. R, 23 B. 80. 2. (1905) I L. R. 28 A. 38, 
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The principle of subrogation by payment to the prior incumbrancer rests upon Govindasawn 


the presumption of an intention to keep alive the first mortgage as a shield against the 
puisne incumbrance and the presumption is rebutted when the transaction in question 
contemplates the discharge of me puisne incumbrancer by payment out of the pnr- 
chase money. 

, The rule as to subrogation only applies when tbe purchaser has not covenanted to 
discharge the previous incumbrance. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 141 of 1907 presented against the decree of 
the Subordinate Judge’s Court of Tanjore in O.S. No. 38 of 1905. 

G. S. Ramachandra Atyar for appellant. 

K. Srinivasa Atyangar for respondents. 

G. S. Ramachandra Atyar relied upon Gokul Das v. Purna- 
mal! ; Dinobundushaw Choudry v. Fogmaya Dasi? ; Chama 
Swami v. Padala Ananda? ; Vanmtkalinga Mudali v. Chidam- 
barat ; and distinguished Renga Srinivasachari v. Gnanapra- 
kasa® on the ground that only a portion of the mortgaged 
property had been sold there, and the result of presuming the 
mortgage being kept alive would be to keep it alive as against 
lands not comprised in the sale deed. Where it is to the benefit 
of the person that discharges the incumbrance it must be pre- 
sumed that it is kept alive. 

K. Srinivsa Ayangar, for respondent, contended that “ if 
the money be paid by one who has assumed the duty of paying 
‘the debt, either by a contract with the mortgagor or with those 
who may have succeeded to his rights; this must be taken as 
regards subsequent interests as payment” and there cannot be any 
question of subrogation—Jonzs, S. 858. To put it in another way : 
to the extent of the undischarged incumbrance here is duty on 
the part of the purchaser to indemnify the mortgagor—JONES, 
S. 751. And the subsequent mortgagee is by subrogation entitled 
to this indemnity, @.2.,the purchaser who pays off the prior mort~ 
‘gage is not entitled to-clait to be subrogated to the right of he 
st mortgagee. This is the view taken in Surgd Ranmarmat v. 
Borham Dos Prasad’; Bisséswdy Prasad v. Lalasaemam Singh’. 


G. S. Ramachandra Äiyar replied. 


1. (i888) LL.B. 10 C. 136. 2. (1901) LLR: 29 C. 164 
8, (1908) LL.R. 31 M. 439, -4, (1905) LL.B. 99 M., 37, 
5. (1906) LL.B. 30M. 67. . 6. (1905) 2C.L.J. 288 at 296, 
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The Court delivered the following 


JUDGMENT :—The question in this case relates to subro- 
gation. Is the 4th defendant, the purchaser of items 1 to 26, 
entitled to stand in the shoes of Chengammal,the 1st mortgagee, 
against the plaintiff, the puisne incumbrancer ? Chengammal had 
a mortgage on items I to 13. The 4th defendant agreed to pay 
off Chengammall’s mortgage with part of the purchase-money, 
and it was so discharged. He also agreed to discharge the 
plaintiff's mortgage with the remainder of the purchase-money, 
but failed to do so. He contends that he is entitled on the 
principle of the decision in Gokaldas Gopaldas v. Puranmal 
Premsukh Das * to keep alive Chengammal’s mortgage as it is 
for his benefit to do so. The District Judge, relying on 
Srintvasachart v. Gnana Prakasa Mudaliar,? has refused 
to uphold his contention. We may atonce say that the 
decision in Syinivasachayi v. Gnana Prakasa Mudaliiar ? 
has no application. There the first mortgagee hadan incum- 
brance upon many items of properties of which a few were con- 
veyed to the purchaser.. It was held that the payment having 
released the remaining items from the incumbrance it was im- 
possible to assume the subsistence of the first mortgage upon 
the items purchased tobe used as a shield against the inter- 
mediate incumbrancer. The presumption in Gokal Dass’s case? 
for the benefit of the subsequent purchaser (see p. 1,046) is rebut- 
ted when the intention: to release the properties from the ist 
charge is otherwise clear. In the present case it is clear on the 
facts that the intention to keep alive the first mortgage as against 
the puisne incumbrancer cannot be presumed as the object of 
the 4th defendant’s transaction was not to keep alive a mortgage 
against the puisne incumbrancer but to discharge the puisne 
jucumbrance as well. See JoNES on Mordgages, S: 858. The ques- 
tion has been elaborately discussed.by Justice Afookerz? in Surgi ` 
Ram Marwari v, Barham Deo Prasad è and that decision has 
been followed in Bzsseswar Prasad v. Lala Sarnam Singh. * See 
also Narayanasawmi Naidu v. Narayana Rau *. The rule as to 
subrogation only applies when the purchaser has not covenanted 

1, (1883) LL.R. 10 0.1035. i 2.- (1906) 1.1.R. 30 M. 67. 
3. - (1906) 2 C. L. J. p.\288 at298, 4, (1907) 6 C.L. p. -134 
: 6; (1893) L L B. 17 M, 62 at p 64, 
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to discharge the previous incumbrance. See SHELDON on Subro- 
gation, S. 28 In the present case both the previous mort- 


gages were arranged to be discharged by the purchaser and not 


merely the rst mortgage. As the principle of subrogation by 
payment to the prior incumbrancer rests upon the presumption 
of -an intention to keep alive the first mortgage as’ a shield 
against the puisne incumbrancer, we are safe in holding that 
that presumption is rebutted when the transaction in question 
contemplates the discharge of the puisne incumbrancer by pay 
ment out of the purchase-money. We must, therefore, dismiss 
the second appeal with costs. $ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 
Mathew Henry Abraham .. .. Appellant* 

v. ; l (Plaintif) 
` The Lodge “ Good Will” No. 465, Bellary, 
represented by D. W. G. Cowie, Senior 
Warden, and others _ oe .. Respondents 


ais at «+ (Defendants). 
Contract Act, Se 63—Scope of—Conditional release— Validity. 


A release contingent on the happening of a future event is a good release ; 
and S, 63 of the Contract Act is wide enough to cover conditional releases. 


Difference between the English and lndian law pointed ont. 
A release of a claim which can after decree be enforced as against the assets of 
an institution, made conditional on the happening of a future event, is valid, 
Appeal from the decree of the District Court of Bellary in 
O. S. No. 4 of 1908. 
T. Richmond for appellant- 
C. R. Tiruvenkata C hart for respondent. 
The Court delivered the following 
JUDGMENT :—Abdur Rahim J.—The learned District 
Judge has dismissed the suit brought by M. Henry Abraham 
as executor of Mathew Abraham for recovery of money due 
on a Promissory Note executed on the 12th November 1891 in 
the latter’s favour by certain office-bearers of the Lodge “ Good 
Will,” No. 465 of Bellary, on the ground that though the docu- 
ment marked as-Hxhibit IV in the case and executed: by Mathew 
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Abraham Abraham on the 2rst February 1902 is not operative as a release, 


iy 


odge ‘“ Good 


will.” 


yet since the Lodge regarded it as such, being led so to regard 
it by the conduct of Mathew Abraham atthe time of its execu- 
tion, and completed the building of the Lodge premises on the 
faith of such belief, the plaintiff is estopped from enforcing his 
claim. No estoppel, however, was ever pleaded, and the issues 
did not raise the question, nor is there any evidence on the 
point except a statement of the last witness of the defendants 
elicited in the course of re-examination. ‘The District Judge, 
therefore, was not right in dismissing the suit on that ground. 
The real ‘question in the case is: ‘Whether the District Judge is 
right in holding that Exhibit IV is not a good and effective re- 
lease.’ It is in these words:— 


“ Know all men by these presents that I,Mathew Abraham, 
proprietor of Messrs. Abraham & Company, Bellary, do covenant 
and agree with the Worshipful Master and Warden of Lodge 
Good Will, No. 465, for the time being, that if the Masonic 
Lodge building which has been burnt down is resuscitated, I 
shall have no claim, whatever, upon the building or any of the 
property of the said Masonic Lodge. 


Signed, sealed and delivered by me this twenty first day of 
February one thousand nine hundred and two. 


M. Abraham.” 


One reason why itis said it is nota good release is, that 
there is no mention of the promissory note there, and that 
neither at the time of its execution nor afterwards did Mr. 
Abraham have any claim upon the building or the property of 
the Lodge. There can be no doubt whatever—and this has not 
been disputed by the learned vakil for the plaintiff-appelllant— 
that the document refers lo the claim of Mr. Mathew Abraham 
under the Promissory Note as that was the only claim he had 
against the Lodge. It is true that until a decree was obtained 
on the note and executed, Mr. Abraham would have no charge 
upon the building of the Lodge or its property, but it is clear 
that the. Promissory Note was intended tobe satisfied out of the 
asséts of the Lodge and not personally by those office-holders of 
the Lodge who executed it. In fact in the plaint itself judgment 
is prayed for against the assets and property of the Lodge. 
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The evidence on the point which is admissible under S. 95, 
Evidence Act, makes it quite plain that the claim referred to 
in Exhibit IV is with reference to the money due on the Pro- 
missoryN ote. The other question with reference to Exhibit 
IV is whether, its operation being made conditional on the 
happening of a future event, it comes within the provision of 
S. 63 of the Contract Act. The illustrations appended to the sec- 
tion are, no doubt, cases in which performance is dispensed with 
unconditionally. But the words of the section itself are wide 
enough to cover conditional releases, and there is no reason to 
think that the Indian legislature contemplated departure on 
this point from the English law under which a release contin- 
gent on the happening of a future event is a good release. 
The point on which S. 63 differs from the English law is that 
it does not require consideration to support a release while 
under the English law a release without consideration is a 
nudum pactum unless made by an instrument under seal— 
see Davis v. Cundasawmt Mudali?; Manohar v. Thakur 
Das Naskar *; Naorojt N. Thoontht v. Kazi Sidick Mirza. 3 It 
has also been suggested that Exhibit IV is a new contract to 
release the debt and does not purport to be a release. But I do 
not think this is a sound contention. Mathew Abraham did not 
contemplate the doing of any further act on his part, the dis 

charge of the liability was to come into operation as soon as the 
building was completed, and the building was in fact completed 
before the institution of the suit. And it can hardly make any 
difference whether a creditor says ‘I release this debt’ or‘ I agree 
to release this debt’—and this, I think is to be gathered from 
the cases just cited and the English law on the subject of 
telease, unless, perhaps, it was within the contemplation of the 
. releasor that he was todo something more in order to carry 
out his intention. I am of opinion, therefore, that no question 
of consideration really arisesin the case. If, however, Exhibit 
IV required consideration to support it I should be inclined to 
hold there was no cotsideration for it within the meaning of 
the Contract Act. There is no evidence, and it has not even 
been alleged, that Mathew Abraham ever requested the other 
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members of the Lodge to’ rebuild the premises. What appa- 
rently happened was, the members of the Lodge decided upon 
rebuilding the Lodge premises, provided they had sufficient 
money for the purpose, and Mr. Abraham would release his claim 
upon the note. Mr. Abraham agreed to give up his claim in 1902. 
But that does not mean that Mr. Abraham desired them to re- 
build the Lodge. However, as I hold that Exhibit IV was a 
valid release, I would dismiss this appeal with costs. 

I may observe that as regards the form of the action-it is 
not open to the defendants to rely on the objection on the score 
of an order under S. 30, C. P.C., not having been obtained, as 
the objection was not pressed before the District Judge. 

Munro J:—I am of the same opinion and the appeal is dis- 
missed with costs. —_—- 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Ramasawmi Odayan .. Appellant* 
v. (Plaintif) 
P. M. Ramasawmi Odayan and others .. Respondents 
l (Defendants). - 


Vakil— Right to terminate suit by oath af opponent—None, if not specially autho- 
rized, : 
A vakil, unleas specially empowered, cannot bring a sait to a close by offering to 


be bound by the oath of the opposite party in a particular form. [Sadashiv Rayaji v. 
Maruthi Vithal? followed. ] . 


Appeal from the order of the District Court of Tanjore in 
A.S. No 421 of r907 presented against the decree of the Court 
of the District Munsif of Tanjore in O. S. No. 144 of 1906. 

N. Rajagopalachar? for appellant. 

K. N. Aiya for respondent. 

The Court delivered the following 

JUDGMENT :—Sadashiv Rayajt v. Maruthi Vithal? is 
authority that a vakil, unless specially empowered, cannot bring 
a suit to a close by offering to be bound by the oath of the op- 
posite party in a particular form, and we are prepared fo follow. 
that decision. It is not shewn in this case that the vakil was 
specially empowered. As to the evidence given by the plaintiff 
the District Judge has disbelieved it and we cannot interfere in 
second appeal.. This appeal is dismissed with costs. 


* C-M.A. 8 of 1909. 8th October 1909. 
1, (1890) LLR. 14 B. 455. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(ORIGINAL CIVIL.) 
Present:—Mr. Justice Wallis. 
The Advocate-General of Madras. .. - Plaintiff * 
U 
A.L.A.R. Arunachelam Chettiar %5 Defendant. 

C. P. C. (1882) S. 39—* Civil Jurisdiction ;” meaning of —Jurisdiction of High 
Court over schame'suit in moffusal temple—Statute, construotion—Letters Patent— 
High Courts Act, 8. 9. 

The words * civil jurisdiction ” in S. 539 of the Civil Procedure Code of 1882 
mean “ Ordinary Original Civil Jurisdiction” and not “Appellate Civil Jurisdiction ” ; 
and the High Court of Madras has no jurisdiction to try a suit for ascheme under 
S. 589, C. P. C., (1882) in respect of a temple in tbe mofussal (e.g, Rameswaram). 

. Obiter .—The question is not merely one of jurisdiction but also one of private 
rights; and unambiguous words in the statute are necessary to take away private rights 
or to extend or curtail the jurisdiction of Courts like the High Court, 

The presumption is generally against the extension of the original jurisdiction of 
the High Court. 

The Letters Patent contemplate that all the provisions therein contained should 
be subject to alteration by the Indian Legislature and‘it would not be inconsistent 
with the Letters Patent for the Indian Legislature to confer upon the High Court 
original jurisdiction in a particular class of suits arising outside the limits of its 
ordinary original jurisdiction. . 

A provision by the Indian Legislature conferring such a power on the High Court 
will not be opposed to 8:9 of the High Courts Act. 


The Advocate-general (P.S. Sivaswamt Atyar) K. Srinivasa 
Azyangar and P. R. Ganapathy Atyar for plaintiff. 

T. Rangaramanuja Chariar, S. Srinivasa Atyangar and 
| S. Doratsamy Atyar for defendant. 
l The Court delivered the following 

“ JUDGMENT :—In this case the Advocate-General has 

instituted a suit under S. 539 of the Code of 1882 on the Original 
Side of this Court for the appointment’ of the trustees and the 
settlement of a scheme for the management of the Rameswaram 
‘Temple in the Madura District. 

At the first hearing the case was adjourned to Chambers for 
the settlement ofa scheme, but subsequently objection was 
taken by the defendant, the present Manager, that his Vakils had 
no authority to. consent to the terms of the reference and also that 
the Court had no jurisdiction to try the suit. I decided to deal 
first with the question of jurisdiction, and it has been fully argued 
before me by the Advocate-General and Mr. S. Srinivasa Iyengar. 
Two contentions have been raised: that S. 539 does not confer upon 
the High Court in its Original Jurisdiction power to entertain 

- suits in respect of charities in the mofussal, and. that the Indian 
“OQ. 8. No. 367 of 1908, Dated Ist February 1910. 


+I 
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e. 


Legislature had no power to confer such jurisdiction on the High 
Court contrary to the limitations imposed by the Letters Patent on 
the High Court in the exercise of its Original Jurisdiction. It 
will be convenient to dispose of the latter contention first. As 
pointed out in The Queen v. Burah*, under S. 22 of the 
Indian Councils Act, 1861, the Indian Legislature has power 
to legislate ‘for all Courts of Justice whatever,” but cannot 
“ repeal or in any way affect” the provisions of the Indian High 
Coutts Act for the same year. It is pursuant to S. 9 of that Act 
that the Letters Patent of this and other Courts were issued; and 
the only question in my opinion is :—Is S. 539, as construed by 
the plaintiff, opposed to the provisions of S. 9 of the High Courts 
Act? ‘The provisions of the section are as follows :— 

“ Hach of the High Courts to be established under this Act 
shall have and exercise all such civil, criminal, admiralty, and 
vice-admitalty, testamentary, intestate, and matrimonial juris- 
diction, otiginal or appellate, and all such powers and authority 
for and in relation to the administration of justice in the 
Presidency for which it is established, as Her Majesty may by 
such Letters Patent aforesaid grant and direct, subject, however, 
to such directions and limitations as to the exercise of the 
original civil and criminal jurisdiction beyond the limits of the 
Presidency ‘Town as may be prescribed thereby ; 

And save as such by such Letters Patent may be otherwise 
directed and subject and without prejudice to the legislative 
powers in relation tothe matter aforesaid of the Governor- 
General of India in Council, the High Court to be estabiished in 
each Presidency shall have and exercise its jurisdiction and every 
power and authority whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under this Act at the 
time of abolition of such last mentioned Courts.” 

The frame of the section which confers special power to limit 
the ordinary original civil jurisdiction of the High Courts by 
Letters Patent may be accounted for by the fact that it was intend- 
ed, as mentioned in para 16 of the Secretary of State’s Despatch 
accompanying the Letters Patent, to withhold from the new 
High Courts the jurisdiction which the Supreme Courts had 
exercised on the grounds of constructive inhabitancy or otherwise 





1. (1878) LR, 5. I 4.178: sc, LLL 4 ©. 172. 
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over persons and property beyond the limits of the Presidency 
Town but within the limits of the Presidency.” This object is effect- 
ed by Clause 11 of our Letters Patent which confines the original 
civil jurisdiction of the High Court to such limits as may be 
declared and prescribed by any law made by the Governor in 
Council and until then in effect to the city of Madras. The 
power of altering the local limits of the ordinary original civil 
jurisdiction is reserved expressly by the Letters Patent to the 
local and not to the Indian Legislature, but Clause rr and all the 
other clauses ofthe Letters Patent are by Clause 44 declared to be 
subject to the legislative power of the Indian Legislature so that 
it cannot be said that it would be inconsistent with the Letters 
Patent in the present form for the Indian Legislature to confer 
upon the High Court Original Jurisdiction in a particular class 
of suits arising outside the limits of the Ordinary Original Civil 
Jurisdiction as the Letters Patent contemplate that all the pro- 
visions therein contained should be subject to alteration by the 
Indian Legislature. ‘This conclusion appears to me to dispose of 
the objection that such a provision would be opposed to S. 9 of 
the High Courts Act, because it has been held by their Lordships 
of the Judicial Committee in Tke Queen v. Bura? that on the 
true constructionot the Indian Councils Act, 188r, and of the 
High Courts Act, 1861, unless there should be anything to the 
contrary in the Letters Patent under which the High Court is 
established, the exercise of jurisdiction in any part of his Majesty’s 
Indian territories by the High Court was meant to be subject to 
and not exclusive of, the general legislative power of the Gover- 
nor-General in Council as to*‘all Courts of Justice whatever"—page 
190. And later on their Lordships after quoting the terms of the 
8th section which is now in question observe : ‘‘ The authority 
of the Indian Legislature over the jurisdiction of the High Courts 
(so far at all events as the exercise of that authority must be 
consistent with His Majesty’s Letters Patent) is here distinctly 
recognised.” This case appears to me to conclude the question, 
and I do not think it necessary to refer to the Indian cases 

_ which have been cited?. 

The next question is: Assuming that the Indian Legislature 
a anil to give the High Courts Original Jurisdiction in suits 





"(1878) L.B.6 LA 178 : s.c. LLB. 4 0. 172. 
i See among others Achaya v. Rattavelu (1885) LL.R. 9 M. 253 :—ED, 
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as to charities arising outside the Presidency Towns, has it done 
so by S. 539? ‘There are passages in the judgments in Achayya 
v. Ra/hnavelu? (sic?) and Rangaswamı Natcken v. Varadappa 
Natcken® which show that the learned Judges who decided 
those cases read the section as conferring jurisdiction on the 
High Court, but the point did not arise for decision. There was 
no discussion about it, and the arguments urged before me to- 
day were not considered and these observations were only obtter 
dicta which are not binding on me. On the other hand, there are 
remarks in one of the judgments in Ghazaffar. Husain v. 
Yawar Husain* which suggest that the learned Judge read 
the section the other way”. I have not been referred to any case 


-in which the alleged concurrent jurisdiction of the High Court 


has been invoked, and the point appears to come up for decision 
for the first time. 


Now the Ordinary Original Civil Jurisdiction of this Court 
is regulated by the Letters Patent as the Civil Jurisdiction of 
other Courts is regulated by the Civil Courts Act read with the 
Civil Procedure Code, and the Indian Legislature has been slow 
to interfere with the High Courts’ Original Jurisdiction as set- 
tled by the Letters Patent. Thus in the provisions inthe old 
Code regulating jurisdiction, Ss. 16, 17 and 19 are made inappli- 
cable to the High Court, while S. 18 reproduces part of Clause 
12 of the Letters Pateut. So, too, when desirous of relieving the 
High Court of suits of small value, the Legislature has effected its 
purpose, not by taking away its jurisdiction to suits valued at 
upwards of Rs. 100, but by penalising parties resorting to juris- 
diction as to costs—see the provisions of the Presidency Small 
Cause Court Act. Again, as already meutioned, Clause rr of the 
Letters Patent of the Presidency High Courts expressly pro- 
vides that the Ordinary Origina) Civil Jurisdiction shall not ex- 
tend beyond the prescribed local limits of such jurisdiction, while 
the Letters Patent of the Allahabad High Court donot confer 
on it Ordinary Original Civil Jurisdiction at all. Further, the 
question is not one: merely of jurisdiction but also of private 
right, because the prohibition in Clause rz protects defendants in 


“1. (1888) 1.14R. 9 M. 253, 

: Evidently a m'stake for Subbayya v. Krishna. €1890). LLR. 14 M.-186 (200):—Ep. 
(1894) LL.R. 17 M. 462 (467). 4," (1908) LLR. 28 A. 112. 

4 “But see Jamal Uddin v. Mujhabu Husain : (1908) LL.B. 25 A. 681 (684):—Ep, 
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the mofussil from being brought here to answer suits except in 
the circumstances laid down in Clause 12 ; and it was the express 
policy of Parliament to restrain the Ordinary Original Jurisdiction 
of the High Court within the limits to be prescribed by the Letters 
Patent. In these circumstances, and assuming that the Indian 
Legislature has power to override these provisions, I think that 
in construing its enactments it is necessary to find clear and un- 
ambiguous words in order to extend the original jurisdiction of 
the High Court to a particular class of suits arising in the 
mofussil. According to well established principles, such words 
are necessary to take away private rights or to extend or to cur- 
tail the jurisdiction of the Court in the position of the High Court 
—see CRAIES Statute Law, 4th Edition, page 109, and the autho- 
rities there cited. Having regard to the considerations already men- 
tioned, I think the presumption against any intention to extend 
„the Original Civil Jurisdiction of the High Courts is at least as 
strong as the presumption which arises in England against any 
intention to extend the jurisdiction of the Superior Courts, as to 
which see CRATES, pages 116 and 117. Applying these principles 
to the construction of S. 539 we find that it empowers the 
Advocate-General, &c., to “institute a suit in the High Court or 
the District Court within the local limits of whose civil jurisdiction 
the whole or any part of the subject-matter of the trust is situ- 
ate” and the question is: Do these words show a clear intention 
to extend the Ordinary Original Civil Jurisdiction of the High 
Court? In order that they may have that effect it is necessary to 
read the words “ within the local limits of whose civil jurisdic- 
tion” as including the local limits of the Court’s Appellate Civil 
Jurisdiction, whereas the sectionis providing to resort not to 
Appellate but Original Jurisdiction. The Advocate-General 
argues that the framers of the Code were familiar with the ex- 
pression Ordinary Original Civil Jurisdiction and have used it in 
other sections and would have used it here if they have been 
referring to the local limits of its Original Jurisdiction. The 
expression would, however, be inapplicable as the words “civil 
jurisdiction” refer to the District Court as well as to the High 
Court, and the District Court has no Extraordinary Original Civil 
Jurisdiction as opposed to Ordinary Original Civil Jurisdiction. It 
would, of course, have been plainer if the words had been “ Civil 
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Jurisdiction,” but, as already observed, the whole section is 
dealing’ with original jurisdiction ; and, on the other hand, if the 
limits of appellate jutisdiction had been intended, nothing would 
have been easier than to say so expressly. ‘The Advocate-Gene- 
ral also argues that if the limits of original jurisdiction are intend- 
ed the mention of the High Court is superfluous because, having 
regard to the definition of the District Court in S. 2, the words 
District Court “would include the High Court in the exercise of 
the Ordinary Original Civil Jurisdiction.” The definition in S. 2 
only applies “unless there be something repugnant in the sub- 
ject or context,” and in-cases like the present an interpretation 
clause must be applied with caution.—Rex v. Cambridgeshire.’ 
Having regard to the fact that the section was intended to meet 
a difficulty which has been experienced in the mofussil and as in 
ordinary parlance District Court does not include High Court, 
the High Court may, I think, have been expressly mentioned to 
make it clear that the section was intended to apply to the 
Presidency Towns as well as the mofussil. On the whole I have 
come to the conclusion that the section does not in a 
sufficiently clear and unambiguous manner manifest the intention 
of the Indian Legislature to override the limitation imposed by 
the Letters Patent under the authority of Parliament on the 
exercise of Original Jurisdiction by the High Court beyond Presi- 
dency Towns. I may add that there is no obvious reason why in 
1887 the Legislature should have been desirous of extending the 
Original Jurisdiction of the High Courts as regards this particular 
class of suits, and the fact that in the present Code any such ex- 
tension of the High Courts’ Original Jurisdiction is excluded inthe 
clearest language certainly does not help the plaintiff. Lastly I 
may observe that on the interpretation contended for there would 
be considerable difficulty as to the extent of the power to sue 


‘conferred upon the Collector in the last para of the section, 
- whereas on the other construction it presents no difficulty. For 


these reasons I am of opinion that the High Court has no juris- 
diction. There is no allegation in the plaint bringing the suit 
within jurisdiction and the suit must be dismissed. ‘There will be 


` no order as to costs. 


—_—_ 





"1, (1837) 7A & B 491, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Muthia Raja .. Appellant in both.* 
v. l (2nd Defendant.) 
Appala Raja minor by his next friend 
Mangammal and another .. Respondents.in both, 


T. P. Ay S. T3—Sudstitution of seourities— Mortgage of undivided share by co-par- Muthia Raja 


cener in Hindu undivided family prior to partition, vy 
Appala Raja. 
A mortgagee of an undivided share in the common property or of une of the joint 


properties before partition from one of the sharers is only entitled to proceed against 
the substituted property which falls tọ the share of the mortgagor at the partition 
unless the partition has been unfair or in fraud of the mortgagee. [Lakshman y. 
Gopal! distinguished. ] 

Second Appeals from the decrees of the Court of the Subordi- 
nate Judge of Tuticorin in A. S. Nos. gor and 404 of 1906 
presented against the decrees of the Court of the District Munsif 
of Srivalliputtur in O. S. No. 522 of 1908. 


_K. Bhashyam Atyangar for appellant. 
P. R. Ganapathy Atyar for S. Srinivasa Adyar for res- 
pondents. 
The Court delivered the following 


JUDGMENT :—There is no ground for S. A. No. 41r. It 
relates to the two-thirds share belonging to the plaintiff and his 
father. It must be dismissed with costs. S. :A. No. 412 
relates to the one-third share in the suit properties which was 
originally the share of the rst defendant. The mortgage by the 
Ist defendant was before the partition. At the partition the 
whole of the suit properties fell to the plaintiff’s share. It is not 
alleged that the partition was otherwise than fair and equal. It 
was not in fraud of the mortgagee. The authorities are clear 
that a mortgagee of an undivided share in common property or 
of one of the joint properties before partition from one of the 
sharers is only entitled to proceed against the substituted pro- 
perty which falls to the share of the mortgagor at the partition 
unless the partition has been unfair or is in fraud of the mort- 
gagee. The principle is well explained in Doma’s Crui Law, 





S, A, Nos, 411 and 412 of 1908. 7th March 1910. 
1, (1896) LLR, 23 B. 385. 
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Muthia Raja S, 1671. In Byjnath Lall v. Ramoodeen Chowdry* the Privy 

Appala Baja. Council has adopted the same principle though the’ parti- 
tion in that case was made by the Revenue authorities under a 
Regulation and the Partition or Butwara proceedings had been 
started at the date of the mortgage and the mortgagee could not 
be a party to the proceedings under the Regulation. 


But the broad principle above referred to has been applied 
in numerous cases. See Hem Chunder Ghose v. Thakomont Deb2?; 
Amolakh Ram v. Chandan Singh’; Shahebzada Mahomed 
Kazim Shah v. R. S. Hills*, and Hakim Lal v. Ram Lal’. 


In the last case Mr. Justice Mookherjee has discussed and 
explained the rule at some length. We do not think that the 
decision in Lakshman v. Gopal * is opposed toit. In that case 
the partition was found to be in fraud of the mortgagee. It is 
pointed out by Mr. Justice Razade that the mortgagee should 
have been made a party to the partition suit according to the 
practice in Bombay. ‘The partition was therefore ordered to be 
reopened so as to assign to the mortgagor co-sharer the proper- 
ties which had come to the plaintiffs at.the partition. That de- 
cision fully recognises the authority of the Calcutta cases. We 
must, therefore, hold that the Subordinate Judge was right in 
decreeing possession to the plaintiff of the entire property. | 


We must dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Wallis and Mr. Justice Sankaran 


Nair. 
Chettikulam Prasauna Venkatachella 
Reddiar .. oe ae “i .. Appellants* 
Y. 
Chettikulam Kumara Venkatachella 
Reddiar .. . a os .. Respondent. 


Hindu Law — Impartible zemindari— Maintenance uf junior member—Rate— 
Arrears— Decree, form of. 








#4. B., No. 27 of 1907. 3rd August 1909. 
1, (1874) 1 I. A. 106. 2. (1893) LL.R. 20 ©. 533. 
3. (1902) LL.R. 24 A. 483. 4. (1907) LLR. 35 C. 388, 


5. (1907) 6 0. L, J, 46. 6. (1898) LL'R. 23 B., 385. 
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Junior members of an impartible zemindary in Southern India both according to Venkatachella 
the practice prevailing in Southern India and the precedents of Courts, have a legal . Reddiat 


right to maintenance out of the Zemindary property. Venk idila 
a 


Ordinarily, the only son of a junior member ought not to be allowed maintenance Reddiar, 
at the same rate as the father, especially where, as in the present Case, the existing head 
of the family had junior sons of his own whu will have to be maintained out of the 
estate. 


Their Lordships allowed arrears due during plaintifs minority ata rate less 
than the rate of maintenance allowed atter plaintiff attained majority. 


Held also that a compromise made in a suit brought by plaintid’s father for 
partition did not operate as a release of all claims on behalf of himself and his family 
for maintenance, 


Appeal from the decree of the Subordinate Judge’s Court 
of Trichinopoly in O. S. No, 1 of r905. 


`The Advocate-General (P. S. Stvaswamt Atyar) and T. M. 
Kristnaswamt Atyar for T. Subramanta Atyar tor appellant- 
defendant. 


K. Srinivasa Atyangar for P. R. Sundara Atyar and T. Natesa 
Azyar for plaintiff-respondent. 


The Advocate-General :—The plaintiff in the case brought a 
Suit for maintenance against my client the Zemindar. Plaintiff, is 
the son of the deceased brother of the defendant. The suit has 
been decreed. My contentions are as follow :-— 


Firstly: -The result of the recent Privy Council cases is 
that the Zemindar is the absolute owner of the Zemindari. ‘The 
logical result of this is that the Zemindar is not bound to main- 
tain any body— Sartaj Kuardv. Deoraj Kuart!; Pittapore Case?. 
There is no community of interest between him and others. Even 
before these recent cases there were decisions which denied any 

community of interest—NVzlkristo Deb v. Beerchunder Thakoor® ; 
Thakoor Kuptlanath v. The Government of Bengal*. 


Secondly : Plaintiff's deceased father sued for partition and 
compromised the suit and got Rs. 300a month. I submit that any 
claim that can be made by a branch can be made only once for 
all. What the father sued for and got must be deemed to be for the 





1. (1888) LLR. 10 A, 272, 2. (1898) LL.B, 22 M. 382. 3 
3, (1869) 12 M.I.A; 523, 540, 4, (1874) 13 BLE, 446, 448. 
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Venkatachella whole branch. [Cour#—Does the compromise say that what 


Reddiar 
vV. 


the father got was to be in lieu of his share orin release of all 


Venkatactella his claims against the Zemindari ?]. Neither; but seeing that he 


Reddiar. 


brought a suit for partition it must be deemed to have been 
brought on behalf of the branch he represented. 


Thirdly: There must be alimitto the sort of persons 
who could claim maintenance. In Zhe Pachete case? it was 
held that none but the son of the last Zemiudar is entitled 
to maintenance; otherwise the Zemindari will be swallowed up 
by continual demands from-all the descendants of all the mem- 
bersof the Zemindari. In Raja Yarlagaddu Mallikarjuna v. Raja 
Durga Prasada Rao? the wording is “as younger brothers of 
the Zemindar they are entitled to maintenance.” In Udayar- 
polliem case * the point was not raised. 


Fourthlyi: The rate of maintenance must be with reference 
to riches of the, Zemindari, tbe relationship of the claimant, the 
existence of other maintenance holders. It is liable to fluctu- 
ations according to the income of the Zemindari. When the 
plaintiff's father got Rs. 300 there were no sons of the Zemindar 
while there are now three sons. Plaintiffis one degree more remote 
than his father. The rate may be Rs. 100, considering all this and 
the income of the Zemindari which is Rs. 3,000 a year. In Lakshmt- 
pathi v. Kandasam?* for a brother Rs. 60 a month was allowed, the 
income being Rs. 15,000. In Kachi Kalyana Rungappav. Kachi 
Vijaya Rangappa® Rs. 250 was allowed for the brother while the 
income of the Zemindari was Rs. 40,000. In Mahesh Pratab 
Singh v. Dirgpal Singh® the income of the Zemindari was Rs, _ 
21,000 ; Rs, 50 was allowed. 


Lastly: The Judge has allowed Rs. 31,000 as arrears at 
the same rate for the period from January 1897 upto 1904, the 
date of plaintiff attaining majority. I submit.that no portion 
of this ought to have been allowed or at least only half of it, 
seeing that plaintiff was then only a minor and was not in need 
of the same rate of maintenance, 





1. (1879) LL.B. 5 C. 256. 2, (1900) I.L.R, 2£ M. 183 (B.C. 
. 3. (1905) I-L.R 28 M. 508 and ((1901) LL.B. 24 M. 562. 
4. (1892) LL.B. 16 M. 54. Be (1899) LLR. 21 A, 232, 
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The Judges asking the respondent’s vakil to argue only on Venkatachel 


È Reddiar 
the questions of rate:and the arrears— Ye, 
Vonkatachel} 


K. Srinivasa Atyangar:—When the father got Rs.300a medics 


month the income of the Zemindari was Rs. 1,000 a month. 
Now it is Rs. 2,500 4 month. My client’s daughters have to be mar- 
ried ; that was not the case when Rs. 300 was allowed to my father. 
Iam not very remote ; only a brother’s son. The question is 
one of discretion. 


As for arrears the expenses during minority did not differ 
in any way from those now. The respondent having refused to 
pay past arrears, I was obliged to borrow at a high rate. 

The Court delivered the following 

JUDGMENT :—We agree with the Subordimate Judge that 
Exh. V did not operate as a release by the plaintiffs father of all 
claims on behalf of himself and his family for maintenance. The 
learned Advocate-General then contended that in the case of an 
impartible Zemindari the junior members of the family have no 
legal right to maintenance, a conclusion which, he argues, follows 
logically from the recent decisions of the Privy Council as to the 
nature ofan impartible Zemindari. We are not prepared to 
accept this contention which, we may observe, was given up in 
the Court below. In Raja Yarlagadda Mallikarjuna Prasada 
Nayadu v. Raja Yarlagadda Durga Prasada Nayadw? their 
Lordships distinctly recognise the right to maintenance of the 
junior members of a Raj or other impartible estate. A similar 
claim was allowed without opposition in the Udayarpalayam 
case? and, so far as our knowledge extends, is in accordance with 
the usage prevailing in Southern India. 

Then as to the rate awarded which is alleged to be 
excessive, Rs. 300 was the rate awarded to the plain- 
tiffs father who was the brother of the then Zemindar. We 
think that ordinarily the only son of a junior member ought not to 
be allowed maintenance at the same rate as his father especially 
where, as in the present case, the existing head of the family had 
junior sons of his own who will have to be maintained out of the 
estate, And even: taking into consideration the increased pros- 
petity of the Zamindard at the presetit time, we think the rate 
T1000) ELEM Wt stp Ter, SD, FE ae, 
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'Venkatachella of Rs. 300 awarded by the Subordinate Judge is excessive and 


‘Reidy 


should be reduced and that the proper rateis Rs. 250 a month. 


Venkatachella As regards arrears, however, we think the rate should only be 


Redgiar. 


Mallapragadu 
v. 
W®aghava Rao. 


Rs. 200 up to the’7th June 1907 when itis admitted the plaintiff 
attained the age of twenty-one. The decrée will be modified 
accordingly. With these modifications, we confirm the decree 
and dismiss the appeal. Proportionate costs will be allowed in 
this Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Miller. 
Mallapragadu and another l .. Petitioners * 


(37d Respondent) 
v 


Lingam Veera Raghava Row and 
others .. Respondents 
(Appellant). 

C. P C. (1882) S. 366 (N. Cua O. 22 r. 3, sub. r 1)—“No such application” —A ppli- 
cation made bona fide by wrong person, ` 

An application for bringing the legal representative of the deceased party is made 
within the meaning ofS. 366, even though the party making the application is 
not the real legal representative, if he makes the application bona fide. 

Application praying that in the: circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to issue 
an order that appeal No. 93 of 1904 presented against the decree 
of the District Court of Ganjam in O.S. No. 6 of .1903 has 
abated. 

rst appellant, and defendant, died on gth July 1908. His 
vakil brought on record his father and brother as his legal re- 
presentatives while the real legal representative was his mother 
as the property which the deceased claimed belonged to him solely 
and as under the Mitakshara Law the mother is the preferable 
ai 

SFE Rangachari and V. Ramesam for respondents—took a 
preliminary objection that as the real legal representative was 
not brought on record the appeal ought to abate—Mamraza v. | 
Subharama Reddi > ani referred to Ss. 365, 368 and 582, C.P.C, 


meo aan Rae E 
7 40,M.P, No. 1847 of 1908. ~- = Bth October 1909, 
i 1.. (1908) 19 M.L.J. 33, 
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[Wallis J.—What is there to prevent us from now bringing the Mallapisgadu 
real legal representative, as there is now a petition by the mother Raghava Rao 
to be made a representative ?] As this last application is made 
now, .2.2., after the coming into force of the new Limitation Act, 
itis barred as it is now more than six months after the death. 


K. Srinivasa Atyangar and P. Nagabhushanam for appellant.— 
As there are two appellants in this case and only one of them died 
S. 363 applies, víde S. 582, and the Articles 175 A to 175 C of 
the Old Limitation Act do not apply. Under S. 363 I have got 
three years’ time to apply. It has been'so held. Simply because a 
wrong legal representative has been brought on the record the 
appeal does not abate. The petition in July 1909 was good 
under the old C.P.C. to enable me to prosecute the appeal under 
the old C.P.C. which, I submit, governs the case. Any body may 
be made the legal representative for prosecuting the suit or 
appeal—Kadir Moideen v. Muthukrishna Atyar >; Meenatchi 
Achi v. Anantanarayanan ? ; Balabai v. Ganesh®. A tight once 
accrued cannot be curtailed by a new Act-Khusalbhaz v. Kabhat.* 
My application was dona fide and my new application also is dona 
fide. The Court has got power at any stage of the suit to add 
the right party. 


T. Rangachart in reply quoted Ghamandi Lal v. Amir Bs- 
gam®; Musala Reddi v. Ramayya ° ; and argued that Kader Mot- 
deen v. Muthukristnayyar* itself distinguishes between the case 
of an appellant deceased and that of a respondent deceased on 
the ground of comparative difficulty in finding out the legal 
representatives. 


The Court made the following 
ORDER :—This is an application to the Court to declare 
this appeal abated so far as the 2nd defendant (appellant) is 
concerned on the ground that he died'in July 1908 and that in 
September his father and brothers were brought on as his legal 
representatives, whereas his legal representative was his mother 
who has not been brought on. We ate unable to accept this 
contention. The application appears to have been made bone fide 
--—47:t1902), LER. 20 M. 230, 2 (1902) LL.R.26 M. 224. 
..8.. 41902) LLR. 27 B. 182- . 4, (1881) LLR. 6B. 26, . 
5 (4804) DLR. 16A 2M =, 6, (189D)LR 98 M. 128. 
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Mallapragadú by the 3rd defendant who was the father of the deceased and 
taghava Rav. defendant after consulting his vakil and was granted by the 


Resi 
y. 


Pilamma 


Court. In these circumstances we think it cannot be said that 
there was “ no application made to the Court, within the mean- 
ing of S.366, Old Civil Procedure Code or Order 22, rule 3, Sub-rule 
(1) of the New Code, so as to cause the suit to abate. This was 
laid down by this Court in Musal Reddi v. Ramayya*. In that 
case some only of the legal representatives [had been brought on 
the record instead of as here the wrong legal representatives, but 
this, we think, makes no difference. The observations of the learned 
Judges as to the hardships which would arise from the other 
construction are fully applicable to the case where a wrong 
legal representative has been brought on bona fide. This also 
appears to have been the view taken by this Court in Kadir Mo- 
hideen Marakkayar v. Uuthukristna Atyar ?. See also Balabat 
v. Ganesh. The petition is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and-Mr. Justice Abdur Rahim. 


Rosi a/zas Hegi and another .. Defendants* 
(Petitioners). 

v. . 

Yadala Pillamma and another .. Respondents 
(Plaintif s.) 


Evidence Act S. 33—Incomplete evidence of witness whose cross examination 
could nut be finished. 


Evidence taken in part of the, deposition of a witness who died before his cross- 
examination was closed ought not ordinarily to be acted upon. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the judgment and decree of the District Court of 
Nellore in S. C. S. No. 2872 of 1907. 


T. Ramachandra Rao for petitioners. 
P. Ekambarayya for K. Ramachandran for respondents. 


T. Ramachandra Rao:—The deposition of a witness whoin 
the .opposite party had no opportunity of cross-examining iš 


* GRP. No. 725 of 1968, 8th December 1909: 


` 1e (1899) LLR, 23 M. 125. 2 (1902) LLRs 26 M. 230 át p. 234 
- i 3 902) LER. 27 B, 182: 4 


“Te 
t 
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inadmissible in evidence—WIGMORE or Evidence, Vol. If, p. 1742. 
In Dunne v. English’, Fessel M. R. rejected an affidavit of a per- 
son who having departed from the country, the other side had no 
opportunity to cross-examine. ReferredtoS. 33, Evidence Act, 
as indicating the principle, Meer Siyad Alikhan v. Lalla 
Kashinath Doss? ; Gorachand Sircar v. Ramnarain Chowdry? ; 


Regina v. Baswantı*, Regina v. Ishrt Stngh:® also Botsa-. 
g ? Dl 


gamo v. The Nahapiat Fut colfd®. TAYLOR, Vol. II, Art. 1469, 
atthe first blush, appears to lay down the contrary rule. But 
the cases cited are all cases of affidavit which might stand on a 
different footing. It does not also appearin most of these cases that 
the opposite side had an opportunity of cross-examination, but 
did not avail himself of it, e.g., Davies v. Otty.” Even if admissi- 
ble, no weight is to be attached to it—Abadam v. Abadam®; 
Morley v, Morley.® 


P. Ekambarayya—cited Purrson on Evidence p. 460, and 
the two cases referred to therein. He submitted that there wasa 
distinction between the case where a witness could not be cross- 
examined owing to ‘death, and where be could not be cross-exa- 
mined owing to absence, &c. If a party is absent, steps ought to 
be taken to examine him. Dunne v. English? could be explained 
on the basis of this distinction. 


` The Court delivered the following 


JUDGMENT :—The plaintiff was examined-in-chief. The 
cross-examination was not finished when the case was adjourned 
and he fell sick and became unable to appear again for cross-examin- 
ation. There was an application for the issue of a commission 
to cross-examine him ; but no commission was issued and the 
plaintiff died before the next hearing. There is no other evi- 
dence on record on the plaintiff's side to prove the pro-note 
sued on, except this incomplete examination of the plaintif. It 
is contended before us that such evidence is wholly inadmissible 
and that the plaintiff's suit must, therefore, be dismissed. With- 
out going so far as to hold that it is altogether inadmissible for 








l. (1874) L. R.18 Eq. 525. 2. (1866) 6 W.R. 181.. 
3. (1868) 9 W.R. 587. 4, (1900) I. L. R. 25 B. 68. 
5. (1886) I.L.R. 8 A. 672 at 675. 6. (1901) 5 C.W.N, cexxx, 
7. (1865) 84 L. J. Ch. 252- 8. (1857) 24 Beav 243, 


9, 11855) 5 Deg. M. & G, 610, 
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any purpose, because the cross-examination was not completed. 
(as to which see WIGMORE’S Eezdence, Vol. II, p. 1742)-we think 
it clear that the principle underlying S. 33 of the Evidence’ Act 
points to the conclusion that such evidence ought not ordinarily to 
be:acted upon—¥. Borsagomoff v.TheN ahapiet FuteCo., Ltd But 
inthe present case it may be that other evidence is available to 


.prove the plaintiff’s case, as there are attesting. witnesses to the 


pronote. 
We will, therefore, set aside the decree of the District Munsif 
and remand the suit for a fresh disposal according to law. Fur- 


` ther evidence on both sides may be admitted. ‘The costs in this 


Crown 
Prosecutor 


v. 
Kothandara- 
miah. 


Court will abide the result: ` : 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Abdur Rahim. 


The Crown Prosecutor .. Appellant*, 
‘ V. . ` ` 
G. Kothandaramiah .. Accused. 


. Post Office Act, Ss. 64, 74, Cl 2—V. P. order—Declaration—* Order” meaning 
of Conduct of parties—Duty of addressee. of paper unorder BA SE Cen eee 
— Bye- Laws. j 

According to the general canon of interpretation when a statute empowers the 
Government or any other authority to frame rules or bye-laws for the purpose of 
catrying out the objects of the statute, rules or by-laws so framed must, if within the 
scope of such powers, be regarded as part of the enactment, 

Rule No. 68, Notification dated 5th August 1908, Gazette of India, Part I, August 
1908, p- 747, requiring the sender of a V. P. article to make a declaration is a valid one 
and if the sender makes a false declaration or a declaration which he dees not himself 
believe to be true, he makes himself liable to the penalty prescribed by S. 64. 


Cl. 2 of 8, 74 is obviously meat to mee; cases for which no penalty is prescribed 
by any of the sections of the Act itself. 

An order cannot be said to have keen received by one persou from another to send 
an article by post unless the latter is shown to have ‘communicated a request or a 
desire to the former to that effect, The communication of the request need not 
perhaps be made by means of words written or spoken and may be inferred from the 
previous conduct of the addiessee. There is no obligation cn the part of the receiver 
of a paper not ordered by him either to return it or to reply to the sender's letters; and 
the receipt of the paper, though perhaps indicative of a willingness to pay’on the part 
of the -receiver cannot be construed as ax order to send the article by V. P. tor realiza. 
tion of the amount due within the meaning of the rule. 

[ Ghulam Rantini v. King Emperor 2 distinguished. ] 








Cr. Ap. No. 486 of 1909, 10th January 1910. 
1, (1901) 5 Q.W.N. coxxx. 2. (1909) 6 A. L. J. 481. 
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Appeal under S. 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed on the accused in 
Calendar Case No. 5538 of r90y by the 2nd Presidency Magis- 
trate, Georgetown. _ 


The accused who is the manager of the Polzce Service Maga- 
zine sent 12 monthly issues of his magazine to P. W. 2 and after 
the 4th issue sent a slip with each issue that if the issues were 
accepted and retained, then the addressee would be treated as a 
subscriber. After the r2 issues which were all received, a post 
card was sent to the complainant, P. W. 2, that the 12 issues were 
_ received by him and that the 13th issue would be sent by V. P. 
as he had not refused them or paid for them. No reply was sent. 
The 13th issue was sent by V. P. with a declaration by the accused 
that the issue was sentin answer to a bona fide order. The 
Magistrate acquitted the accused of the charge of making a false 
declaration under S. 64 of the Post Office Act. 


The Crown Prosecutor (Fohn Adam) for the Crown. 
P. R. Sundara Atyar for accused. 


Fohn Adam (Crown Prosecutor) :—The finding is there was 
no order in the case in compliance with which the issues were 
sent. The Magistrate's view that the declaration in order that 
it may be penal must be one under the sections of the Post 
Offices Act and not under the rules is wrong; for the Act says 
‘that rules could be made by the Governor-General in Council 
and violations of the rules are equally punishable. Gulam Rabbint 
ve King-Emperor’ referred to by the Magistrate to exculpate 
the accused ona consideration of the question of law does not 
apply as there was an order in that case. See also S. 72 Cl. (6)and 
S. 74 of the Post Offices Act. 

P. R. Sundara Atyar for accused :—There was an im- 
- plied order from the conduct of the party. Even if there was no 
order the accused Jona fide believed that he had an order. The 
declaration was uot false to his belief. ‘The Post Office Act does 
not require any such declaration as is mide in the case. [Rahem 
J.—Was any bona fide order received within the meaning of the 
rule?] The accused thought he had. The penal section refers 











L (1909) 6 A.L.J. 481, 
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only to declarations ordered to be made by the Act-and not to 


those made under the Rules, see S. 64,.74 Cl. (2), and S. 35° 
of the Post offices Act. [Benson J.—No one is under an obligation. 


to correspond or to refuse.] He need not retain the issues... 


From the retention an order may be inferred. [Benson J.—Look 
at S. 74 Cl. (3)]. S. 74 Cl. (2) explains S. 64 and they should be 
read together.] No rule has been made.penalising a false decla- 
ration under the rules even. The rule made does not require a 
declaration to be made. It only says that if no declaration is 
made no article would be sent by Post Office by V. P. 


The Court delivered the following 


JUDGMENT :—The appeal is by the Crown against an 
order of the 2nd Presidency Magistrate acquitting Mr. G. 
Kothandaramiah, Manager of a journal called the Jnternational 
Police Service Magazine of a charge preferred against him under 


S. 64 of the Post Office Act. On the agth October 1908 the ` 


accused sent a copy of the Magazine by value payable post to 
Mr. Webster, Superintendent of Police, Hald wani, signing a decla- 
ration to the effect that the article was sent in execution ofa 
bona fide order received by him. Without such declaration being 
made the Post Office would not, by reason of a rule issued under 
the Act by the Governor-General in Council, have accepted the V, 
P. article for transmission to the addressee. Mr. Webster refused 
to receive the article on the ground that he never gave an order 
for it and moved for the prosecution of the sender for making a 
false declaration to the contrary in violation of the Post Offices 
Act. The Magistrate found on the evidence that the accused had 
received no order from Mr. Webster to send the V. P. article and 
therefore the declaration made by the accused was false. He, how- 


ever, thought that the prosecution must fail because the Post- 


Offices Act itse‘ f, that is the section in the body of the Act, does 
not require such declaration to be made and therefore the words of 
S. 64 which says “ whoever being required by this Act to make 


a declaration, etc.” cannot sustain the charge because the rule. 


framed by the Governor-General in Council is not part of the 
Act though properly framed under powers conferred upon the Act. 


This view isobviously wrong. According to the general canon 


of interpretation, when a statute empowers the Government or 
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any other.authority to frame rules or bye-laws for the purpose of 
carrying out the objects of the statute, rules or bye-laws so fram- 
ed must, if within the scope of such powers, be regatded as part 
of the enactment. And in this case S. 74, Clause 3, of the Act 
expressly lays down that rules made underthe Act shall have 
effect as if enacted by the Act. S. 35 gives power to the Gover- 
nor-General in Council to make rules directing the Postal 
_ authorities not to receive a V. P. Article for transmission unless 
its sender makes a declaration that it is sent in execution ofa 
bona fide order received by him and S. 74, Clause (1), gives 
him power generally to make rules for the purpose of carrying 
out the objects of the Act. The rule which the accused is said 
to have violated was made in pursuacce of such powers. (See 
Rule No. 68 Notification dated the sth of August 1908, Gazette of 
India, Part I, August 1908, page 747). But it is argued by Mr. 
Sundara Aiyar who appeared in support of the Magistrate’s order 
that that is not “requiring” a declaration within the meaning 
of S. 64. It is somewhat difficult to appreciate the point of this 
: argument. If it be that the Postal authorities cannot, by an order 
-passed under the Act, compel a person to make any declaration 
-on the piin, if he refuses to make the declaration, of his being 
guilty of the offence of disobeying a lawful order within the 
meaning of the Penal Code, that may be conceded. But that is 
not the question here. What is clearly required by the Act is that 
if a person wishes to utilize the service of the Post Office for 
sending a V. P. article and makes a declaration to obtain such. 
services he shall make atrue declaration. If he makes a false 
declaration, or a declaration which he does not believe himself 
-to be true, he makes himself liable to the penalty prescribed by 
S. 64. 
Another branch of-Mr. Sundara Aiyar’s argument, so far as 
-we are able to follow it, is that Clauses 1. and 2 of S. 74 
` ‘should be read together and reading ther together, he contends 
-thatthe general ‘power to frame rules conferred by Cl. (1) 
: must be confined to making such rules as afte contemplated. by 
“ÊL (2) aud not rules requiring:a declaration within the con- 
“^ tetinplation of S. 64. But there ig ‘no reason whatever for cutting 
down in-this manner the operation of the general words of CL (1) 
Of Si 742 “Cl, (2)-of that-section is- obviously meant .to meet 
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such cases for which no penalty is prescribed by any of the sec- 
tions of the Actitself. Besides, as already pointed out S. 35 ex- 
pressly authorises the Governor-General in Council to make such 
a rule as the one in question. 


It has also been contended before us that upon the facts 
proved in the case we ought to hold that the declaration made 
by the accused was either a true declaration or one which he 
had reason to believe to be true. It is not suggested that Mr. 
Webster at any time by writing or by word of mouth gave order 
for the V. P. article or for any previous issue or issues of the 
magazine to be sent him. But itis urged that since he did not 
refuse to receive, nor returned by post any of the previous issues | 
sent to him, and received intimation through slips attached to 
some of those issues and by means of postal cards, that he had 
been enrolled as asubscriber andihat the issue in question would 
be sent to him as V. P. article and yet made no protest and in 


"` fact glanced at some of the numbers of the journal, it should be 


held that the accused had reason to infer that he had received 
an order from Mr, Webster to send the V. P. article. Now an 
order cannot be said to have been received by one person from 
another to send an-article by post unless the latter is shown to 
have communicated a request or a desire to the former to that 
effect. ‘The communication of such a request need not perhaps 
be made by means of words written or spoken and may be in- 
ferred from the previous conduct of the addressee. For instance 
if Mr. Webster had paid for the issue which was sent to him V. 
P. and continued to receive further issues of the magazine say for 
about a year and then an issue was sent to him V. P. for the 
amount of the subscription for that year it might well be that 
we could infer an order under such circumstances. But Mr. 
Webster, as his evidence shews, treated the numbers of the maga- l 
zine which were delivered to him in the same manner as ordi- 
nary trade circulars and threw them away. It is true that he 
did not return the articles nor did he reply to any of the accused’s 
postal cards, but there was no obligation on him ta do either of 
these thitigs. It may be that the accused: interpreted Mr. 
Websters ‘silence as indicative of willingness on his part to 
pay for the nünibers sent to him, But even if so, he could 
‘Hot reasonably have thought that-he had received an order. from 
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Mr. Webster to send the V. P. article. The case of Gulam 
Rebbant v. King’ referred to by the Magistrate was a very 
different case. ‘There, there was an order to send the articles 
in question insured for a certain amount and it was actually 

‘sent V. P. but uninsured for a somewhat larger amount. 
There can be no doubt in this case that the accused has offended 
against the Post Office regulations and we convict the accused 
under S. 64 of the Act. The learned Crown Prosecutor tells us 
that the object of the appeal is to obtain a ruling as to whether 
.the Magistrate's view of the law is correct, and he does not press 
for a very heavy penalty. We sentence the accused to pay a fine 
of Rs. 10(Rupees ten) or in default to 5 (five) days’ simple impri- 
sonment. ' 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, K4, Chief Justice, and Mr, 
Justice Munro. 


Manickam Pillai 4, Appellant * 
: GA 7 ; F 
Audinarayana Pillai and others .. Respondents: 


Deed—Construction—=Purtition deed—P. P. Ay S. 100—Lhar ge— General and 
specific language— Wide and indefinite language. f 

Two brothers bad a partition made of their family properties. The partition deed, 
after providing that one of the brothers waa to pay a certain debt, contained the follow- 
ing clause :—“{f either of the parties should fail to observe the provision, the party in 
default shall pay to the other party who bas sustained loss twice the amount fiom his 
properties.” 

Held, on a construction of the deed, that a charge was created on the properties, 
Distinction between wide language and indefinite language pointed out, 


Appealfrom the decree of the Subordinate Judge’s Court 
of Negapatam in O. S. No. 4 of 1904. 


Suit to enforce a charge created by a partition deed entered 
int) bet ween the plaintiff aud the rst defeudant who were brothers. 
The clauses of the partition deed material for the purposes of this 
report are Cls. 3, 4 and 5. CE (3) says: “ After deducting payments 
made * * * Rs, 3,2co is due to Muthusami Manickam 
Pillai; (plaintiff) Sambasivan Pillai (1st defendant) should pay and 
Tn ll Se ee 


* A. S. No. 186 of 1905, T "". 48th January 1910 
“1, (1909) 6 ALJ, 481. 
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Mnickam ° “discharge his liability being half of this, vtz., Rs. 1,600, ` Besides 
oon . -this Rs. 1,600 being the halfshare due by Manickam Pillai 
a eta should be paid discharged also by Sambasivan Pillai (Cl. 5.) 
“If any of the sharers should fail to observe the provisions in paras 
3 and 4, he shail pay to the other person who has sustained loss 


“t twice the amount from their properties. 


` Sambasivan Pillai failed to discharge the debt; and ‘the 

“creditor sued the plaintiff and obtained a decree. Plaintiff paid 

“up the decree amount and brought a suit for the recovery of 

the decree amount paid by him—waiving his right to double 

_ compensation from the 1st defendant, on the responsibility of the 

properties that fell to the share of the rst defendant The other 

defendants were impleaded as alienees from the rst defendant. 

They contended that the plaintiff had no charge in respect 

` of his amount under the partition deed. The Sub-Judge upheld 
- their contention and hence the appeal by the plaintiff. 


_T. V. Seshagiri Atyar.—A charge is created in law by the 

ans agreement to pay oùt of real estate. See S. 100 of T. P. -Act for the 
definition of ‘charge’ ; Coorg on Mortgages, Vol. I, p. 61; JONES 
on Mortgages, Vol. i, S. 166; Burlinson v. Hali’; In re Count D’ 
Epinnil, Tadmanv. D Epinnil? a case where under similar 
circumstances a charge was held to have been created though 
there was no schedule of property ; Montagu v. Earl of Sand- 
wich? ; Kanta Lal x. Muhammad Husain Khan +; Ramstdh 
< Pande v. Balgobind*®; Shadi Lal-v. Thakur Das®. Muni J— 
In the last two cases there were the words ‘ pledge’ and ‘ mort- 

` gage’) Yes. The suit debt was originally incurred for paying off 
Government revenue which will ordinarily create a charge. 
I having paid that debt am entitled to a chargé and that 
is why I am givena chargein the partition. See Zhe Col- 
dector of- Etawah v. Beti Maharani”; Palaniappa v. Lakshma- 
nanë. Bhert Dorayyav.Maddipatu Ramayya?® are distinguishable 
‘as there the promise was to pay in whosso ever’s hands the property 





_1...€4884). 12 Q.B. D. 347, 350. , 2. (1882) 39 Ch, D. 758: 

|. Be C886), 82 Ch. D. 525 538. L.. 1 4. (1882) LLR. 5 A. 1L 
"6 C88) LLR 9A 158 “* 6 (500) LER. 12 À; 175, 
-i 4992) TER. a. i628, (803) D LR. 16 M429, 


< 9. ` (1881) I; L. R. 3 M, 3b. 
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might be found. Madho Misser v. Sidh Binatk Upadhya* which Se 
is. relied on by the lower Court is dissented from in this Court.. v. 
'Audinaraya 


If language is very wide we must give effect to it even though Pillai. 
it is vague—TZazlby v. Oficeal Receiver 7; GHOSE on Mortgages, a 
pp- 228 to. 231. 


The Advocate-General—Unless the document actually 
creates a charge Courts ought not easily to infer a charge, Tadlby - 
v.Offtctal Receiver ?. In Inre Count DEpinentl Tadman v. D'Epi- 
nenti? the word ‘charge’ was used. In Burlinson v. Hall* there 
was an assignment of the debt itself. In Montagu v. Karl of Sand- 
wzch® also the word ‘charge’ was used ; Ghose p.225 ; Palantappa i 
v. Lashmanan®. The words “pledge”, “mortgage”, or other similar 
words are essential where property is the general property 
of the debtor that is sought to be made liable. See Jones, Vol. I. p.. 
166. Mere ‘‘ promise to pay out of property” does not create 
a charge, aud Bheri Dorayyav. Maddipatu Ramaya™, Deogit 
v. Pitambar, Ramasidh Pande v. Balagoind?, Skadi Lal v.. 
Thakurdas?? consider the question of indefiniteness of language. 
and not the aptness of words to create a charge. The words were l 
“ you will be at liberty to recover the whole of this money * * 
from my moveable and immoveable property.” The words in 
Madho Misser v. Sidh Vineyak Upadhya’, “ shall buy from the. 
property” simply state the natural consequence and do not create, 
acharge. Palaniappa v. Laksamanan!? is distinguishable since 
there was a promise to pay out of a specific fund. In Omrao 
Begum v. The Secretary of State for India 12 their Lordships 
thought that a direction to pay out of the treasury is not sufficient 
to create a charge and this decision presents a close resemblance 
to the present case and must govern the decision. l 


T. V. Seshagiri Atyar in reply distinguished the lastas a 
case of mere direction to servants. 
The Court delivered the following 


- JUDGMENTS :—The Chief Fustice:—The question which 
arises for determination in this appeal is whether certain words 





1. (1887) (.LR. 14 0. 687, 2, (1888) 13 A.C. 543, 

3, (1882) 20 Ch. D. 758. 4, (1884) 12 Q. B. D.347, at 353. 

5. (1886) 32 Ch. D. 525, 538. 6. (1881) LL.R. 3 M. 36. 

7. (1893) I. L R.16 M. 429. 8. (1876) L.R. 1A. 275, 

9, (1836) L.L. R 9A 158. 10. (1890) LL.B. 12 A. 175 

1L (1892) 1. L. R. 16 M, 429. 12.- (1892) LLR. 19 Ç. sat, ‘592 œo) 
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in Cl. 5 of Ex. A create a charge within the meaning of 
S. roo of the Transfer of Property Act. For the purpose of 
dealing with this question it is necessary to read the words 
which it is suggested create the charge by the light of the pro- ` 
visions of the deed as a whole. Now the deed in question isa 
partition deed entered into between two parties—One Sambasiva 
Pillai, who isthe rst defendant in the present’ suit and one 
Manickam Pillai, wÉo is the plaintif in the present suit. ` 


The first clause provides that properties mentioned in Sch, 
A should be enjoyed by Sambasiva Pillai, and that proper-. 
ties mentioned in Sch. B. should be enjoyed by Manickam 
Pillai. Then clause No. 2 provides that as the value of 
the properties in Sch. A., ze, Sambasiva Pillai’s schedule, 
is more than that of the parties in Sch. B., Manickam’s 
schedule, a sum of Rs. 875 should be paid by Sambasiva 
Pillai to Manickam; and the same clause also provides 
that as Manickam has paid Government Kist due from 
Sambasiva Pillai, Sambasiva should pay a further sum 
of Rs. 725, making altogether Rs. 1,600. Then Cl. No. 3 
refers to a debt incurred by the father of Sambasiva Pillai and 
Manickam Pillai for which the father had executed a pronote for, 
in round figures, Rs. 3,200. The deed provides that Sambasiva l 
Piliai should payand discharge his liability, that is half of 
Rs.3,200, vzz., Rs.1,6co; and the deed further provides that besides 
this Rs. 1,600 the half share due by Manickam Pillai should be 
paid and discharged by Sambasiva Pillai who already had to 
pay Rs. 1,600 to Manickam Pillai as provided in Cl. No. 2. 


There is no question that the effect of paragraph No. 3 is 
that Sambasiva Pillai made himself liable to pay in all Rs. 3,200. 


Now we cometo Cl. No. 5 which contains the words 
which the appellant contends create a charge. Cl. No.5 is: 
« if either of the parties to the deed”—I only refer to so much of 
it as is material—“ if either of the parties to the deed should 
fail to observe the provisions in paragraphs No. 3 and 4, he, that 
isthe party in default, shall pay to the other party who has 
sustained loss twice the amount from their properties. 


No question arises in regard to twice the amount as the 
plaintiff only claims to be indemnified on the ground that he 
had to pay by preason of the party in default having failed to 
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l 


discharge the liability which he incurred under the provisions of Manickam 


Cl. No. 3 of the deed. 


The words which are relied on as creating a charge are 
“pay *  * theamount from their properties.” And the 
first question which arises for consideration is, what is the 
meaning of the words “their properties” occurring in Cl. No. 
5 It seems perfectly clear to me that the underlying idea of 
this deed of partition between these two parties was equality of 
division and that any inequality which arose from a difference 
in the value of the properties comprised in the two schedules or 
from the fact that payments had been made by one of the 
parties for which the other party was liable or for which both 
parties were liable—that these inequalities should be adjusted 
by payment from one party to the other, so that the final result 
would be that there should be under the partition deed equality 
of division. Therefore it seems tome in reading the words in 
Cl. No. 5 by the light of the general provisions of the deed 
and bearing.in mind the fundamental idea of the deed, namely, 
equality of division, thdt the word “ properties” which occurs 
in Cl. Nu. is to be construed as meaning properties referred 
to in Sch. 4 or in Sch. B as the case may be. 

The Advocate-General has pointed gut that whenever it 
is intended to refer to the properties in the schedules in the 
other clauses of the deed there is an express reference to the 
schedules. ‘That is true enough. But then without a reference 
to the schedules in the other clauses in the deed, it would be 
impossible to express the intention of the parties intelligibly. 
No-such necessity arises in regard to Cl. No. 5 and I am 
certainly not prepared to say that the word ‘ properties’ 
in CI. No. 5is used in a different sense from that in which 
itis used whereverelse it occursin the deed. Now that being, 
in my view, the construction of the word “ properties,” I do 
not feel much difficulty in dealing with the cases ‘which have 
been cited by the Advocate-General. “The only case to which 
I need refer is that of Bheri Dorayya v. Maddipatu Romayya’, 
which I think is the strongest case in siipport of the Advocate- 
General’s contention, because it contains language which is very 
similaı to the language in the present deed. 

Ss S81) EL. R. 3 M. 35, 
*4 
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Manickam ‘There it was beld that a promise to pay out of the debtors pro- 
pilai perty indefinitely did not create a charge. IfItook the view 
A .that the word “properties” in the deed in question in the present 
neh case referred to the “debtor’s property” generally, one would have 
Munro J. to consider how far one would be prepared to follow this case, 
Bheri Dorayya x. Maddtpatu Ramayya*, in view of some of the 
later decisions and in view of the law which has been laid down 
in some of the text books to which our attention has been called. 
But, as it seems to me, the word “ properties” means in the pre- 
sent case the properties in the schedules, I think the language 
is specific and not general. Of course, even if it were general, 
it does not follow that a charge is not created by reason'‘of the 
fact that the language is general, because, as is pointed out by 
Mr. Ghose in the passage in his work which the Subordinate 
Judge himself has cited, a distinction has been drawn between 
wideness of language and vagueness or indefiniteness of language. 
The passage is set out in paragraph No. 32 of his judgment: 
“The truth is indefiniteness is frequently confounded with what 
has been called wideness, it being forgotten that the subject- 
matter of the contract may be wide and yet definite, while on the 
other hand it may be narrow and yet indefinite.” The proper 
construction of the words in my view being what I have indicat- 
ed, I hold that the words are sufficiently apt to create a charge. 
Therefore I must dissent from the Judge inthis case. His 
decree must be set aside and the case must be sent back to him 

to be disposed of according to law. Costs will abide the event. 

Munro, }:—I am of the same opinion. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; 


Present :—Mr. Justice Miller and Mr.;Justice Sankaran Nair. 








Reyelle Jogayya ae s .. Appellant* in S. A. 
: 1399 of 1907* 
v. (Plaintif) 
Nimma Shekai Venkataratnamma 
and another, s.. Ae ae .. Respondents. 
(Defendants 
2 nd 3.). 
*S, A. Nos. 1399 and 1400 of 1907. 5th January 1910, 


1. (1881) LTR. 3 M. 35, 
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Hinds Law— Widow— Debts incurred by— Binding character of. 


It is not necessary that a Hindu widow shonld create a charge an the estate in 
respect of a debt incurred by her for necessary purposes binding on the estate in order 
that the debt may be binding on the estate. It is enough if the creditor Jends to 
her as representative of the estate for a necessary purpose binding on the estate. 

[Hamasami v Sellathanmult commented on. ] 


Second appeal from the decrees of the District Court 
of Godavari in A. S, Nos. 53 and 54 of 1906 presented 
against the decrees of the Courts of the District Munsif, Amala- 
pur, in O. S. Nos. 56 and 85 of 1905. 

The suit was upon a pro-note executed by the rst defen- 
dant, a Hindu widow, in favour of the plaintiff to recover the 
amount from the Ist defendant personally and from all the 
properties in her possession. The ist defendant died pending 
the suit, and defendants 2 and 3, her daughters, were brought on 
recordas legal representatives of the deceased rst defendant: 
An issue “ whether the plaint note is binding on the estate of 
the ist defendant’s husband” was framed as an additional issue 
after these defendants were brought on record. The plaintiffs 
in these suits alleged that the debts were contracted for 
such necessary purposes as would entitle the widow to alienate 
the properties of her husband, partly for the improvement of 
the husband’s estate and partly for the payment of a debt due from 
the husband. The Munsif dismissed the suit as against the estate 
on the ground that the widow was sued only in her personal 
capacity. On appeal the District Judge confirmed the judgment of 
the District Munsif on the ground that the rst defendant did not 
create a charge on the estate of her deceased husband and that 
on the other hand, it was clear from the pro-note itself, that she 
made herself only personally liable. 

T. V. Seshagtrt Atyar for appellants. 

P. Narayana Murthi for respondents. 

T. V. Seshagiri Atyar relied upon SakraBat v. Majan Lal? 
Hurry Moheen Rat v. Gonesh 3 and SARKAR p. 405 for the 
position that the estate is liable notwithstanding that no 
charge is created provided the debt is incurred for a purpose 
binding on the reversioners and the creditor did not intend 
to give up his remedies against the estate. 

P. Narayanamurtht relied upon Shiamanand v. Harlal + ; 


l. (1082) L. L-R. 4 M, 375. 2. (1901) LL.B. 26 B, 206 at 216, 
8. (1884) 1,L.R. 10 C. 823. 4. (1896) LL.R. 18 A. 471, 
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Dhizaj Singh v. Manga Raw; Kalluv. Fraz Ali K han?; Gan- 
gappa Desai v. Appajı Fivan Rao. ? These cases, he contended, 
made it clear that in the absence of a charge the debt would 
not bind the estate also—MAYNE (7th Ed.) p. 855. At any rate 
he submitted in this case, the taking of a pro-note amounted to 
an election by the creditor to a remedy against the widow 
personally. 


The Court delivered the following 


JUDGMENT :—In Ramasawmi Mudaltar v. Sellathammal,* 
the case by which the District Judge holds himself bound, Lames J. 
no doubt held that the reversioners will nut be bound to pay 
a debt contracted by the widow unless the debt is charged on 
the estate. Kindersley J., however, took a different view, holding 
that the plaint did not allege clearly that the promissory-note 
was made by the widow as representative of the estate and did 
not allege such a state of facts as would, by operation of Hindu 
law,.render the debt due on the promissory-note binding on the 
reversioners. 


Neither Kindersley J. nor Turner C, J. who rejected the 
plaint in the Original Court takes the view that, as a matter of 
law, the reversioners cannot be bound unless the debt is formally 
made a charge ou the estate, and there is no other authority in 
this Court for that view except the opinion of Junes J. 


In our opinion, no distinction can be properly drawn between 
the case where a charge is formally created and the case in which 
the creditor lends for the necessary purposes of the estate to the 
widow as representative ofthe estate. In such a case though 
there is no formal charge upon the property forming the estate, 
the debt isa debt due by the representatives of the estate and 
recoverable from them. ‘This seems to be the view of Zurmer C. 
J-and Kindersley J. l 


In the case before us the question whether the debts were 
borrowed by the widow as representative of the estate and for 


_ purposes binding on the revérsioners, and the question whether 


the creditor looked only to the personal ciedit of the widow or 





1, (1897) Li.R. 19 A. 300. 2. (1908) LL.B, 30 A, 394, 
3. (1879) LL.R. 3 B. 237, 4 (1882) LLL. 4M. 5, 
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lent to her as representative of the estateon the credit of the  Reyelle 
estate, have not been decided. Jogayya 


We accordingly reverse the decree of the District Judge and Ventatarat- 
= A ; nanma, 
remand the case for decision according tolaw in accordance 
with the above observations. Costs will abide the result. 


It will be open to the District Judge to remand the case to 
the Court of first instance or take evidence himself as he 
deems necessary. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sankaran Nair. 


Mayan Thariyakath Kathijakutti Umma 
and another E? 5s .. Appellants? 
Y. 
Ithikamparambil Kuthussa and others .. Respondents. 
Landlord and tenaut— byectment suit— Plea of want af notice to quit—Denial of Kathijakutti 
landlurd’s title in written statement, when entails a forfeiture af right to notice, Umma 
ln a suit in ejectment, the defendants pleaded want of notice to quit and also 


title in themselves by 1eason of their purchase before suit from a third person to whom 
they alleged the lands belonged in jenm rignt. 


v. 
Kuthussa. 


Held. :-~That the aliegation iu the written statement of the purchase before suit 
was evideuce of the purcnase belore suit as well as of a denial of tiile before suit ; and, 
cunsequently, the plea of want of notice to quit was uot valid. f 

Second appeal from the decree ofthe District Court of 
South Malabar in A. S. No. 768 of 1906, presented against the 
decree of the Court of the District Munsiff of Ponnani in O. S. 
No. 397 of 1905. 


Suit in ejectment. “The plaintiff was the landlord and the 
defendants tenants from year to year of the lands in suit. 
The lower appellate Court dismissed the suit on the ground 
of want of notice to quit. Plaintiff preferred this second 
appeal, 


The defendants, after denying in para 8 of the written 
statement that the suit was not sustainable on the ground of 
want of notice to quit, proceeded in para 12 ofthe written 
statement to state that the lands sued for did not belong to the 
plaintiff but to a third person in jenm right from whom 
they purchased. the same in 1897. 





* 5. A. No. 1357 of 1907. 4th February 1910, 
s 
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Xathijakutti 
Umma 


Cuthussa. 


T. R. Ramachandra Atyar and T. R. Krishnaswamt Atyar 
for appellants. 


C. V. Anantakrishna Atyar for respondents. 


T. R. Ramachandra Atyar.—The defendants, having denied 
in their written statement the title of the plaintiff and 
having set up title in a third person and alleged that they pur- 
chased the same some years before suit, have disentitled them- 
selves to notice to quit—De dem Mee v. Litherland; De 


` Dem Grubb v. Grubb 2; Pratap Narain v. Harihar Singh’. 


C. V. Anantakrishna Atyar.—The denial of title in the 
written statement is not sufficient. There must bea forfeiture 
in order that notice may be dispensed with, and for a forfeiture 
itis necessary that (r)there must bea denial and (2) some 
act on the part of the landlord evincing his intention to take 
advantage of the tenant’s denial--S. irr of T. P. Act ; Venkata- 


rama Bhatta v. Gundaraya +; Anandamoyee vw. Lakht Chandra 
Mitra 5. 


The Court delivered the following 


JUDGMENT :—The plaintiffs alleged that they had given 
notice to the defendants to quit, but it has been found that none 
was given. The defendants alleged that the plaintiffs had no title 
to the land; that they (the defendants) were not in occupancy as 
their tenants but as jenmis by virtue ofa purchase from the former 
jenmi. The tenancy alleged or found is a tenancy from year to 
year, terminable by a natice to quit, and this fact distinguishes 
the present case from Amandamoyeev. Lakht Chandra Mttra®, 
and Venkatramana Bhatta v. Gundaraya*, where the tenancy 
was, in both cases, of a kind determinable only by forfeiture or 
efflux of time. In the case of a tenancy terminable by a notice 
to quit, the tenant, by denying the landlord’s title before the 
suit,forfeits or is held to waive his right,to the notice—Unhamma 
Devi v. Vatkunta Hegde’—and when the tenant alleges facts 
which by necessary implication involve a denial of the landlord’s 
title, this is a waiver of the right to notice (same case). Here 





1. (1836) 4A & E. 784. 2, (1830) 10 B. &.G. 816 
8. (1909) I. L. R. 36 C. 927 at 932. 4, (1908) 1,1. R. 31 M. 403. 
b. (1906) LL.B. 33 O. 339, 6 (1893) I.L.R, 17 M. 218, 


e 
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the defendants by alleging that they held as jenmi under a title 
derived from a person other than the plaintiffs, clearly alleged 
facts inconsistent with their holding as the plaintiff’s tenants 
and clearly therefore denied the plaintiffs title. And their 
allegation in the written statement of the purchase before the 
"suit is evidence of the purchase before suit, and that purchase 
from the vendor as jenmis being necessarily inconsistent with 
the plaintiff's title as landlord, the allegation is evidence also of 
a denial of title before suit—vide Doe dem Mee v. Litherland’, 
and Doe Dem Grubb v. Grubb?. ‘The defendants, therefore, are 
not entitled to any notice to quit. 


The decree of the lower appellate Court is reversed and 
this appeal remanded for disposal on the merits. The costs of 
this second appeal will abide the result. 





. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 
Kshetrabaro Bissoyi of Namanagarain .. Plaintiff * 

(tn appeals 134 and 135 of 1905) 


Sobhanapuram Harikiistna Naidoo .. 


Respondents 
and others (in appeal No. 134 of 1905) 
Sobhanapuram Gopinatha Naidu 
and others ws . s Respondents 


(tm appeal No. 135 of 1905). 

Madras Acts—Act IIL of 1895, S.E—“ Transfer”, meaning of Permanent lease 
of service inam lands, validity of. 

The grant of a permanent lease is not a transfer of proprietary right or owneraLip ; 
and, consequently, the grant vf a permanent lease of service inam lands is not invalid, 
not being a “ transfer” within the meani»g of S. 5 of Madras Act IIL of 1895, 

Appeals from the decree of the Agent to the Governor in 
Ganjam in O. S. Nos. 2 and 3 of 1904. 


The plajutiffin these two cases is a Bissoye in Parlakimedi 
in the Ganjam District. The plaintiff gave two permanent leases 
at a fixed rent to the defendants in the two cases, one in 1891 
and another in 1899. The suits.are brought for annulling the 











* A. Nos. 134 and 135 of 1905. lst December 1909, 
1. (1836) 4 A. and E. 784. 2. (1830) 10 B. and G. 816. 
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leases on the ground that the lands leased were given to him (the 
plaintiff) on service tenure and that they were not therefore capable 
of being transferred or encumbered. The defence in both cases 
was that the leases were valid in every way, having been given for 
a proper rent and that too, for bringing into cultivation jungle, 
tracts. The Agent to the Governor held that the leases came’ 
under S. 5 of Madras Act HI of 1895 and that the lease, being 
favourable to the laudlord in its terms, was not liable to be 
cancelled, 


T. V. Narayantah for appellant (plaintiff.) 


P. R. Sundara Atyar, N. POLOPRRRATE and Æ. Sitarama- 
swami for the responden: s- 


T. V. Narayaniah.—A lease is a transfer or alienation, 
especially a permanent lease at a fixed rent. The landlord . 
precludes himself from raising the rent. The Bissoye holds 
the lands on service tenure. He has no proprietary interest 
in them—see Goura Chandra v. Secretary of State for India» 
S. 5 of Madras Act III of 1895 applies. There is a prohibition 
against creating a ‘transfer’ or ‘encumbrance’ in that section— 
Manavikraman v. Sundaran Pattar ?and S.-A. 865 of 1901. 
Even ifthe Act does not apply, public policy prohibits an 
alienation of service tenures. There could be no estoppel against 
the transferor in such a case —Mahkaraja of Vizianagaram v. 
Chelltah?, a case dealing with an alienation, coming under 
S. 5 of the Act. No question of improvements could arise in 
the case asthe defendant had received all his dues long ago. 
The Act must apply and affect the Case after it came into foree; 
No notice will be necessary as the lease is a void one. 


P. R. Sundara Atyar.—No notice has been given in either 
of these. Even under avoid lease, if rent has been received a 
tenancy from year to year is created and notice is necessary— 
The President and Governors of M. agdalene Hospital v. Knolts*. 
There is no proof that these lands are now held on service 
tenure. The Bissoyes were dissociated from the`Zamindari, 
and were directed to hold directly under the Government. Fot- 
merly there were service fenures Goura Chandras Case}. It is not 





1. (1905) I.L.R. 28 M. 130, 144. (P. 0.) 2 (1881) I.L. R. 4 M. 148. 


3. (1904) IL L.R. 28 M. 85. „4. (1879) 4 P.}O. 324, 
ry 
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known whether the lands are still emoluments. ‘ Transfer’ Kshetra? 
isso: 


in S. 5 is a transfer of ownership and not settlement of rent. ve 
S. 6 of the Estates Land Act applies to these cases and the see 
defendants would be entitled to permanent occupancy rights— pg 
S. A. 1158 of rg06, which refers to similar Bengal cases. 
The word ‘transfer .has been held not ‘to include a permanent 
lease ; Venkateswara Vettiapah Natckerv. Alagoo Moot? “Trans- 
fer in S. 8of Regulation XXV of 1802 means, in conjunction 
with the words ‘sale’ and gift,’ transfer other than sale or gift, 
and permanent leases cannot be affected as was held in the above 
case. Kondappa Naik v Annamalay Chetty? shows that it 
is not void as between the transferor and transferee. This is 
like a transfer of watan or ghatwali property—Z ekatth Ram- 
chunder v. Srimatt Madho Kumary’; Radhabhatv. Anantarao*, If 
itis a case of trust property where the trausferor has no benefi- 
cial interest, the lease will be good only for the life of the trans- 
feror-—Abhiram Goswami v, Shyama Charan. As for the first case 
where the lease was made.in 1831 the suit will be barred by limi- 
tation, the suit having been filed in 1904. A tight to a perma- 
neut lease could be acquired by prescription even if the lease is 
yoid—K. Subbayya v. K. Mudduletiah®, The Act of 1895 cannot 
beretrospective and cannot take away vested rights—Muham- 
mad Abdussamad v. Qurban Husain’; Balraj Kunwar v. Jagat- 
pat Singh,. In a case of holding over, a fixed tenancy from 
year to year is created which can be put an end to only on pro- 
per notice to quit—S. A. 640 of 1907. As to estoppel, Maharaja 
of Vizanagaram v. Chelliah® deals only witha Court sale of 
emoluments under S. 5 of Act HI of 1895 as the sale will deprive 
the owner or his successor of the emoluments, Permanent lease 
is only one made of enjoying property- As for improvements, 
S. 51 of the Transfer of Property Act or its principle would 
be applicable. Except for the statutory prohibition there is 
none other arising from public policy. 
T. V. Narayantah in reply—The fact that this isa mere 

service inam has not been disputed in the lower Court. There 
could be no adverse possession as rent was being paid. 





1. (1861) 8. M. LA. 327, 338 2. (1869) 4 M. H. C. R. 396, 
3. (1885) LL.B. 12 C. 448. (P. C) 4, (1888) L L. R. 9 B. 198. (F.B). 
5, (1909) I L R. 36. O. 1003 (P.G)  €6 (1907) 17 M. L J. 469. 
7, (1903) I. L.R. 26 A, 119,129. 8, (1904) 1. L.R 26 A. 393. 


9. (1904) I L. R, 28 M. 84, 
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The Court delivered the following 


JUDGMENT.—The plaintiff in both the suits out of 
which these appeals arise is the Bissoyi of Namanagaram. He 
in 1891 and 1899 granted two leases of certain land at rates 
ofrent ordinary and reasonable in amount but permanently 
fixed. In 1904 he sued to set the leases aside and to recover 
possession of the lands on the ground that the leases were in- 
valid inasmuch asthe lands were service inam lands. The 
suits were dismissed and the plaintiff appeals. Under S. 5 
of Madras Act III of 31895 the emoluments attached by the 
state to certain offices “shall not be liable to be transferred or 
encumbered.”. The contention on behalf of the appellant is 
that the lands in suit are such emoluments and that the grant 
of a permanent lease amounts to a transfer within the meaning 
of the section. We shall assume for the sake of argument that 
the section applies to the lands in suit. The question then is 
what is the nature of the disposition which is prohibited by 
the words “shall not be liable to be transferred.” It is con- 
ceded that itis lawful for the plaintiff to lease out the lands 
in the ordinary way. Further itis clear from the use of the 
words “or encumbered” after “transferred” thatthe latter word 
does not include the transfer of an interest such as is acquired 
by a mortgagee and which leaves the ownership in the trans- 
feror. The reasonable inference therefore is that, when it is said 
the emoluments shall not be liable to be transferred, what is 
prohibited is transferof ownership. The question then re- . 
mains whether the grant of a permanent lease is a transfer of 
ownership. Under Regulation XXV of 1802 proprietors of land 
may, subject to certain restrictions, transfer by gift, sale or 
otherwise, their proprietary right in the whole or any part of 
their Zemindaries. In Venkateswara Yettiappa Naicker v. 
Alagoo Mootoo Servagaran* their Lordships of the Privy Coun- 
cil held that a permanent lease of portion of a Zemindari is not 
an alienation, and cannot be considered asa transfer within 
the words of the Regulation. It is clear from this that the grant 
of a permanent lease is not a transfer of proprietary right or 
ownership. We, therefore, dismiss the appeals which costs. 





Lo (1861) 8 MLA. 327, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, KZ, Chief Justice, 
and Mr. Justice Munro. 


Thiagaraja .. ine wise ..  Appellant* 
v. l (Plaintif.) 
Rathnasabapathi Pillai and others .. Respondents, 
(Defendants). 


Compromise— Construction — Limitation—= One of two co-trustees barred—The other 
barred likewise. 

Where a compromise in connection with a suit, after stating that the right toa 
trusteeship has remained in the family of the plaintiff and of the first defendant, went 
on to provide that the plaintiff’s rights stould after his death be exercised bv his heirs 
and the first defendant’s rights should be exercised by bim and second defendant, and 
after the death of both of them, by their heirs. 

Held :--That its effect was to constitute the representatives of the two branches 
of the family for the time being joint trustees and to give them joint interests as joint 
owners in the trust properties. : 


Held, also that if the sight of one of two joint trustees to recover Lhe trusteeship 
and the trnst. properties from a third person bolding them adversely becomes barred 
by limitation the right of the other joint trastee becomes likewise barred although the 
latter sues within tbree years of hia attaining majority. 

Appeal from the decree of the Additional Subordinate 
Judge’s Court of Tanjore in O. S. No. 16 of 1904. 

The Advocate General (P..S. Stvaswamt Atyar) and 
T. R. Venkatarama Sastri for appellant. 

P. R. Sundara Atyar for respondents. 

The Court delivered the following 


JUDGMENTS :—The Chief Fustice.—In this case I think 
the finding of the Subordinate Judge on the 5th issue, that the 
plaintiffs claim is barred by limitation, is right. It is admitted 
that Chockalingam, who represents one branch of the family, 
attained his majority more than 3 years before the institution of 
the suit, The other branch of the family is represented by the 
plaintiff. It is not admitted by the respondents. that.-the’ suit 
was brought, within 3 ‘years of the attaining of his  majòrity, by 
the plaintiff. For the purpose of the question of limitation, 
I assume that he brought the suit within 3 years of his attains 
ing his.majority. 
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The Advocate-General, on behalf of the appellant, has 
contended that.the effect of the compromise which was 
entered into between the two branches of the family in, 
connection with Original Suit No. 4 of 1885, was to create 
a tight in severalty in the two branches with reference 
to this trusteeship and the management of the properties. 
Ido not think that is the effect of the compromise. Para- 
graph 6 states that the right of the trusteeship in question 
has remained inthe families ofthe plaintiffand of the 1st 
defendant. ‘Then it goes on to provide that the plaintiffs right 
shall, after his death, be exercised by his heirs, and the rst defen- 
dant’s right shall be exercised by him and by the and defendant, 
and after the death of both of them by their heirs. Ithink the 
effect of the compromise is to constitute the representatives of 
the two branches of the family for the time being joint trustees 
and to give them joint interests as joint owners in the property 
in question, and I cannot accede to the contention of the 
Advocate-General that the effect of providing against the right 
of survivorship as between Chockalingam and the 1st defendant 
is inconsistent with giving joint rights to the representatives 
of the branches of the family for the time being. When, by vir- ` 
tue of the decree of the District Court in O. S. No. 4 of 1886, 
the families were dispossessed as regards the trusteeship, it was 
open to Chockalingam to take proceedings for the purpose .of 
protecting the rights of the family. He failed to do this and 
that being so, it seems to me it is not now open to the plaintiff 
to say “it is true that my co-trustee did not think fit to take 
any action as regards establishing the family rights in connec- 
tion with kis trusteeship ; but notwithstanding that, and not- 
withstanding the fact that the rights of my co-trustee -as 
against third parties have become barred, it is open to me, now 
that I have attained my majority, to take proceedings for the 
purpose of establishing those rights.” I think, on the facts of this 
case, the joint.trustee having taken no steps to protect the trust 
and his right to take steps being now time-barred, it follows as 
a matter of law that the right of the joint trustee is also time- 
barred.” With regard to the case of ¥agadindranath Roy v. 
Hemanta Kumari Debi> which was relied on by the 


1, (1904) LLR, 320. 129. (P.O) 
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appellant, it seems to me that the case is clearly disinguishable Thiagaraja 
from the present one, because in that case the question we have  Rathana- 
to decide never arose for consideration. In that case there was "bapathi. 
no question as to joint rights and there was no question as to Chief Justice 
the legal effect of a joint owner failing to take steps to enforce 

his rights with reference to the rights of the other joint owners. 

That being my view with regard to the question ot limitation, 

I do not think it necessary to decide the other question raised 

in this case, v2z., the.question of res judicata. I think the judg- 

meut of the Court below is right and this appealshould be dis- 

missed with costs. The appellant must pay Government the 

Court fees he would have had to pay if he had not been allowed 

to appeal as a pauper. 


Munro J.:—Assuming fot the sake of argument that the 
statement in the plaint and in the compromise, Exhibit A, are 
true, it is clear therefrom that the office belonged to the family 
as a whole, though for the sake of convenience certain arrange- 
ments were made as to the individuals in whom the actual 
management shouldrest. For more than 12 years before suit, 
the office and the properties which formed the subject of manage- 
ment were held adversely by the defendant, and, during the 
whole of that time, there was an adult male member of the family 
who could have taken steps to protect the alleged rights of the 
family. Inthese circumstances, I think the plaintiff's suit is 
clearly barred and would dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Krishna Doss Vital Doss © a. Appellant? 
(Accused ) 
Inre Purushottam Mulji- si Petitioner t 


v. ie (4th Acctised.): 
King Emperor na 
Cr. P. Cy Se, 233, 939—Soint trial, hy. 

Where the charge against three of fonr accused persons was that they passed certain Krishna. Doss 


resolutions. defamatory of (he complainant and published them ana that'ngainst the Vital Doss. 


= 5 a Toa a a I ra oe el ve 
e Crn A. Noe 272 to 274 of 1900, ors co * "19th October 1909, ` Emperor. 
t Cr. Revision case No, £20 of 1909. ` Cr. Rev. Petition No 159 of 1909, 
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Krighna Doss fourth was that he transmitted the resolutions to a newspaper in Bombay : Held that 


Vital Doss. 


v. 
Emperor. 


the trial of the first three accused jointly with the fourth was illegat,in the absence of 
any evidence that the offences were committed in the “ same transaction.” 
t 


Appeal under S. 411 of the Criminal Procedure Code, against 
the conviction and sentence of the Chief Presidency Magistrate, 
Egmore, in Calendar Case No. 27,292 of 1g06, connected with 
Criminal Appeals Nos. 272, 273, Criminal Revision Case No, 220 
of 1909, and Criminai Revision Petition No.187 of 1909, the revi- 
sion petition being under Ss. 435 and 439 of the Criminal Proce- 
dure Code, praying the High Court to revise the Judgment of the 
Chief Presidency Magistrate, Egmore, in Calendar Case 
No. 27,292 of 1906 in so far as petitioner is concerned. 


R. Sadagopa Chartar and S.Gurusamt Chettiar for the 
appellant in Appeal No, 272. 


S. Gurusamt Chettiar for the petitioner. 


John Adam (Crown Prosecutor) and A. S. Cowdell 
contra. 


The Court delivered the following 


JUDGMENT :—The charge against the accused Nos. 1, 2 
and 3 is that they passed certain resolutions defamatory of the 
complainant and published those resolutions. The charge 
against the 4th accused is that he transmitted the resolutions to 
a newspaper in Bombay. The charges against accused Nos. 1, 
2 and 3 and the 4th accused were tried together, and objection 
is taken that the trial was illegal because the offences commit- 
ted by accused Nos. 1, 2and 3 and the offence committed by 
the 4th accused were not committed in the same transaction 
within the meaning of S. 239, Criminal Procedure Code. We- 
think the objection is well founded. The Crown Prosecutor 
has not been able to refer us to any evidence sufficient to show 
that the offences were committed in the same transaction. All 
that i is shown i is that the 4th accused was a clerk in the servite 


of one of the parties to the tesolution who had died before the 


complaint. in-this: case was pitt in. There- is nothing to show 
that aéctised Nos. i, aand 3 instigatedthe 4th accused to write 
the letter to the paper in Bombay of which he was a reporter, or 
that they knew anything about the matter until this newspaper 
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appeared or that accused Nos. 1,2 and 3 and the 4th accused Krishna Do% 
had any common purpose. S.239 not being applicable, and v. 

Ss. 234, 235 and 236 not being in point, S. 233 of the Criminal Fareror. 
Procedure Code prohibits the joint trial of accused Nos. 1, 2 


and 3 along with the qth accused. _ 


The principle of the decision in Suédramantya Atyar v. 
King-Emperor* clearly applies to the present case. On the 
` ground, therefore, that the trial was illegal we set aside the 
convictions. Considering the nature of the case and the fact 
that the accused have already been harrassed for 24 years we do 
not think we should order a retrial. We, therefore, acquit 
the accused and direct that the fines, if paid, be refunded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Æz., Chief Justice. 


In re Kanagasabai .. Petitioner* 
i in Cr. R.C. No. 483 of 1909 and 
Respondent in Cr. R. C. 622 of. 
i . 1909. Complainint in Cal. Case 
No 51 of 1908 on the file of the 
Sud- Divistonal 1st Class Magis- 
trate of Devakottah. 
AND 


In re Ramamani Petitioner in Cr. 
l R. C. 622 of 1cog and Respon- 
dent in Cr.R.C. 483 of 1909 ; 
(22d accused tn the above case.) 


Cr, P. Cy S. 517— Properties partly self-acquired and partly joint family property. 7 
nre 


Where a mother prosecuted her daughter for theft of certain jewels some of which g 
Kanagasatai . 


were joint family property aod others were self-acquired property of the daughter 
and she was discharged, and the Magistrate ordered that the jewels should be given to 
the mother ad daughter on their joint receipt : Meld that the Magistrate had juris- 
diction tinder 8. 517, Cr. P, C, to make the order and that the order was good, 
_ The daughter was not entitled as of right to an order in her favour alone, merely 
because of her discharge in respect of the offence of theft of the jewels in question. 





© Gul, R. O. Nos. 483 and 622 of 1009 ; ` 2nd February 1910. 
Cr Ri P. Nos. 360 and 476 of 1909. ` 
1, (1901) LL,R. 26 M, 61. 


In re 
Kanagasabai. 
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Petitions under Sections 435 and 439 of the Criminal Pro- 
cedure Code, praying the High Court to revise the order of the 
Additional Sessions Judge’s Court of Madura in Criminal Revi- 
sion Petitions Nos. 7 and I0 of 1909 confirming the order of the 
Sub-Divisional rst Class Magistrate of Devakottah in Cal. Case 
51 of 1908. | 

T. V. Seshagiri Atyar for petitioner in Crl.R.C. 622 of 1907. 

C. S. Venkachari for petitioner in Cri. R. C. 483 of 1909. 

The Public Prosecutor (C.F. Napzer) for the Crown in both. 

The Court passed the following 


ORDER :—In these cases the second accused and a man 
with whom she is said to have eloped were charged with theft of 
certain jewels. The case forthe prosecution was that the jewels 
belonged to the mother of the-2nd accused. The case for the and 
accused apparently was that the jewels belonged to herself. As 
to that the Magistrate has held that there was no evidence to skow 
that the 2nd accused was the exclusive owner of the jewels or was 
in exclusive possession thereof. He further held that even on the 
assumption that she had contributed from her earnings towards 
their value, the joint control over and possession of the jewels 
were in the mother as the manager of the undivided family of 
which the and accused was a member. 

The 2nd accused was discharged on the charge of theft. The 
question then arose as to who was entitled to an order for the 
possession of these jewels. The order which the Magistrate made 
was that the jewels in question should be given over to the 
mother and the daughter on their joint receipt. There were 
appeals from this order, and the view taken by the Sessions Judge 
was that in every probability part of the property in question was 
joint family property and part the self-acquired property of 
the 2nd accused. In those circumstances he dismissed the appeals. 

Now there are two petitions before me, one by the mother 
who says an order ought to have been made for the delivery of 
jewels to her and theother by the daughter who says that the 
order ought to have been made for the jewels to be delivered over 
to her. 

It is not contended, and it could not be contended, on behalf 
of the daughter that she is entitled as of right to the order for 
which sheasks solely upon the ground that in respect of the 
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charge of theft which was preferred against her with regard to 
these jewels an order of discharge wasmade. There can be no 
question that under S. 517, Cr. P. C., even where a party is 
charged with theft and that charge is dismissed or the party is 
discharged, an order can be made for the delivery of the subject- 
matter of the alleged theft to some party other than the party in 
whose possession the property was found at the date of the alleged 
theft. In support of that proposition I need only refer to the 
decision of this Court in Cr. R. C. No. 477 of 1905. That being 
so, there was jurisdiction under the section for making an order 
in favour of the daughter orin favour of the mother, or to make 
it in the form in which it was made in this case, vsz, in favour 
of both. 

Now the question is:—Is the order of the Magistrate right 7 
I have been referred to the case of Chalakonda Alasant v. Chala- 
konda Ratnachalam™ which is referred to by the Magistrate and 
by the Sessions Judge. It seems to me, however, it does not 
support the contention preferred on behalf of the mother that she 
is entitled to an order in her favour for delivery of all the jewels, 
because in that case it was held that the jewels were joint family 
property and it was on the basis of that finding that the order in 
favour of the party whoclaimed the jewels was made. Here we 
have, though not exactly a finding, an expression of opinion by 
the learned Judge that part of the property was joint and part 
was self-acquired. Therefore it seems tome that Chalakouda 
Alasant v. Chalakonda Ratnachala* does not help the mother. 
On the expression of opinion given by the learned Judge that 
part of the property was the self-acquisition of the daughter and 
part was joint family property, I think he bad jurisdiction to 
makethe order which he made under S. 517, Cr. P. Code. I 
am not prepared to say that that order is wrong. Consequently 
both the petitions—petition by the mother No. 483 and petition 
by the daughter No. 622—will be dismissed. 





]. (1864) 2 M. H. C. R. 56, 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
Present :—M: Justice Munro and Mr. Justice Abdur Rahim. 


The Official Assignee of Madras and 
as such the assignee of the pro- 
perty and credits of Arbuthnot `& 


ae: Company, Insolvent Debtors. .. Appellant*® 
i v. 
A.E. A. Lupprian .. Respondent. 
Official Assig- Banker and customer—Instructions by the customer to buy Government Promissory 


neg Madras ‘Notes on his behalf for Rs. 1,009 when his account reaches that sum—Failure af the 
Täpprian. ‘banker to do so—Insolrenc y of the banker. 

L badon the 6th August 1906 Rs. 600 standing to the credit of his current 
account with A. & Co. On that date he requested A. & Co. by letter to buy on his 
behalf a Government Pronote for Rs. 1,000 when the amount of his current account 
reached thatsum. On the 30th September 1906, he again wrote and requested A. § Co. 
to buy the note as there was tnen Ks. 1,000 to his credit. Having received no reply, 
ZL, on 10th October 1906, called at A. & Co. and was told by two officers of the Bank 
that his instructions would be carried out in due course. The note was not purchased 

_ and A..g' Co. stopped payment on 22nd October 1906. 


Held per Munro J.—The money was held by A. f Co. ina fiduciary capacity, the 
effect of the customer’s order being the same as if he had attended in person at the 
bank, drawn the money and then placed it in the hands of the Bank for the specific 
purpose of buying the note. 


Per Abdur Rahim J,—The customer had only a right of proof as a creditor of the | 
Bank, as nothing wae done by it to show that the sum was held as trustee or agent 
for a specific purpose. 


Appeal from the order and judgment of Sir Arnold White, 
Chief Justice, in the exercise of the jurisdiction of the High Court 
for the Relief of Insolvent Debtors at Madras in Petition No, 181 

" of 1906. 
.D. M. C. Downing and King and Josselyn for appellant. 
Grant and Greatorex for respondent. 


` The Court delivered the following 
JUDGMENTS :—Munro J.:—This is an appeal by the 


Official Assignee against an order of the learned Chief Justice sit- ` 
ting as Comiunissioner in Insolvency. 


The facts are not in dispute. The respondent had, on the 
sth August r9c6, Rs. 600 standing to the credit of his current 











*Q. 5S. A. No, 50 of 1908. 28th September 1909. 
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account with Arbuthnot &Co. On the above date he wrote Official Assig- 
to Arbuthnor aud Co. and requested them to buy on his behalf a ss ae 
Government Promisscry Note for Rs. 1,000, when the amount ™ppriam 
of his current account reached that sum. On the 30th September Munro J, 
1906 he again wrote and requested Arbuthnot & Co.to buy the 
promissory note as there was then Rs. 1,000 to his credit. He 

received no reply up to the roth October. He then called at the 

Bank and was told by two officers of the Bank that his 
instructions would be carried out in due course. The promissory 

note had not, however, been purchased when Arbuthnot & Co. 
suspended payment on the 22nd October 1906, though it could 

have been bought for Rs. 1,000 between the 30th September and 

the 22nd October. On these facts the learned Commissioner held 

that Arbuthnot aud Co, held the sum of Rs. 1,000 in a fiduciary 

capacity, and directed the Official Assignee to pay the whole 

amount to the respondent. 


As pointed out in my judgment in O. S. Appeal No. 27 of 
1908, it was competent for the respondent to givesuch directions 
with regard to the money standing to the credit of his current 
account as would thereafter cause Messrs. Arbuthnot & Co. 
to hold the money in fiduciary capacity. The effect of his order 
to them to buy was the same as if he had attended in person at 
the Bank, drawn his money, as he was entitled to do at any time 
` and then placed it in the hands of Messrs. Arbuthnot & Co. 
for the specific purpose of buying the promissory note. In the 
face of the respondent’s specific directions, Messrs. Arbuthnot and 
Co. were not entitled to use the money as their own but clearly 
held it in a fiduciary capacity. For the appellant, Jz re Barnet’s 
Banking Company, Lid. (Massey's case,)* is relied upon. There 
one Massey paid into a Bank a certain sum with instructions to 
remit it to another firm. Next day the Bank stopped payment 
without having made the remittance. It was held that Massey 
had only the right to prove with the general creditors, as the 
Bank stopped payment before taking any step to apply the money 
as directed. I am, with great respect, unable to see how this 
circumstance could affect the character of the money in the hands 
of the Bank. It was money which the Bank was clearly not 
entitled to use asits own. Heber Hart in his “Law of Banking” 
and edition, page 146, makes the comment in a footnote that the 
SEERA LA ie SR EE LIOR SSR Ee ee es ER eae a OS AE 
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Heial Assig- decision seems of doubtful anthority, and we have not been re- ' 


2e, Madras 
Y. 

Lupprian. 

Munro J. 





ferred to any case in which it has been followed. In King v. 
Hutton’ it was pointed out that where a stock-broker receives. 
from his client a sum of money for the purchase of stock, he has 
only a special property in the money so handed to him for a 
specific purpose avd if he became bankrupt while the stock was 
unpurchased the money would not go into the general account 
in the bankruptcy. The same principle would, I think, apply 
when money is handed toa Banker for the specific purpose of 
purchasing securities and, as has been shown, that is, in effect, 
the position in the present case. In Prince v. Oriental Bank 
Corporation” it was observed that the decision in D. E. Bernales’ 
v. Fuller? might be supported on the ground that money had been 
paid in specifically for the payment of the particular bill and had 
been accepted by the Bankers for that purpose and that they 
made themselves, by so accepting the money, agents to hold it 
for the plaintiffs. Again in Vaughan v. Halliday* mention is 
made of the rule of law that if a remittance is sent for a specific 
purpose the person who receives the money must either apply it 


` for the purpose for which it is sent or else return it. I think the 


order of the learned Commissioner is right and would dismiss the 
appeal with taxed costs to be paid out of the estate. 


The appeal is dismissed accordingly. 


Abdur Rahim J.:—One Lupprian, who had a current account 
with Arbuthnot & Co., had to his credit on the 5th August 1906, 
Rs. 600, and on that date he wrote to Arbuthnot and Co. re- 
questing them to buy for him a Government Promissory Note for 
Rs; 1,000, when the balance to his credit reached the sum of 
Rs. 1,000. On the 30th September, the amount to his credit then 
being Rs. 1,000, Lupprian informed the Bankers of the fact and 
asked them to buy a Government Promissory Note for the amount. 
On the roth October he, not having received any reply to his 
letter, interviewed some of the officers at the Bank who told him 
that no reply was necessary as his instructions would be carried 
out in due course. But in fact Arbuthnot and Co. never bought 
any promissory uote before they stopped payment. 





1. (1900) 2. Q. B. 504. 
2, (1878) 3 A. C. 325 at page. 384, 3. (1811) 14 East. 690, 
“oe (1874) L. R. 9 Chi A, C. 561, 568. ` i 
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I think the reasoning which I have applied to Ramachandra Official Assig- 
Iyer’s case? also applies to these facts. ‘The ‘only difference "© Madras, 
between the two cases is that in the former the customer asked Lupprian. 
the Bankers to pay the money to himself while in the latter he Abdur 
asked him to invest the amount due from them in Government *#b!™ I. 
Promissory Notes. Having regard to the usual course of business 
of Bankers, I shall take it that Arbuthnot & Co. were under 
an obligation to buy the Government Promissory Note for Sup- 
prian just as they were in the other case to repay to Ramachandra 
Iyer the amount due to him, And it may be that their failure 
‘to invest the money as directed would entitle Lupprian to re- 
cover damages for breach of that contract. But the question 
here is :Did the direction given by Lupprian to his Bankers to buy 
Government Promissory Notes, followed by a promise on their 
part to carry out the direction, have the effect of making them 
bailees or trustees with respect to the amount in question? Such 
a case does not fall within the rule established by Zz re Halles 
Estate:? Burdick v. Garrick? and Gibert v. Gonard* and similar 
cases, nor, in my opinion, does it come within the meaning of that 
rule. As I have said, before you can make the rule applicable 
you must first of all find an entrustment or bailment. But it 
is argued that there is nothing to prevent a debtor consenting to 
hold the amount due from him as agent or bailee for the purpose 
of applying it in the manner designated by the creditor. For in- 
tance, in this case, it is said it would be unreasonable to insist 
that Lupprian should have gone to the counter of Arbuthnot & 

Co., and received the Rs. 1,000 due to him and then and there 
handed over the amount again to them for buying Government 
Promissory Notes. Ithink there is force in this argument in so 
far that the law would not insist upon a mere superfluous forma- 
lity if there is evidence of some unequivocal act on the part of the 
debtor showing that he had changed his position into that of a 
bailee with respect to the money due from him. Obviously a 
mere promise to carry out the directions of the customer, so long 
as he does nothing towards appropriating the money to any specific 
purpose, will not suffice, for such a promise can have no higher 
legal effect, so far as the present question is concerned, than a 
promise to pay the debt. Something has to be done which would 


enable the Court to say that a particular sum is held by the 


I. 0.8. A. 87 of 1908. 2. (1880) 13 Ch. D. 696 (0. Ay) 
3. (1869) 5 L. R. 5 Ch, A. 238. 4, (1885) 54 Le J. N, 8, Ùh. 489. 
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icial Assig- Banker as trustee ol agent for some specific purpose and which 


ee, Madras, 
Lupprian: 


Abdur 
Rahim J, 


ficial Assig- 
‘e, Bombay; 
v 
Registrar, 
Kmall Cause 
Court, ‘ 
Amritsar. 


he is not therefore entitled to use but which he is bound to keep 
apart from his own money. It may not be necessary to separate 
the amount physically by tying it upina bag or otherwise, and 
the law would, I apprehend, regard it as a sufficient act of 
separation or appropriation if, for instance, an entry to that effect 
were made inthe Banker’s books of accounts. Here nothing was 
done by. Arbuthnot & Co. towards appropriating the Rs. 1,000 
to the purpose of buying any Government Promissory Notes and 
the matter rested in the mere promise when they became bank= 
rupt. In taking this view of the law I am not going so far as 
Massey's case! in which it was held that when money is received 
by a Banker to be-applied in a specific manner and that Banker 
stops payment before taking any steps towards applying it for 
that purpose, the payer cannot recover the money paid, and I shall 
have something more to say hereafter regarding that case. But 
I am distinctly of opinion that to hold that Arbuthnot and Co. 
ever assumed any fiduciary character in respect of the money 
sought to be recovered would be going much further than what 
these authorities warrant or the principles of equity would justity. 


I hold, therefore, that Lupprian has only a right of proofasa 
creditor of Arbuthnot & Co., and the appeal ought to be allowed 
with costs. 


Ce anette 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[ON APPEAL FROM THE CHIEF COURT oF THE PUNJAB.) 
Present :—Lord Macnaghten, Lord Atkinson, Lord Collins, 
Lord Shaw and Sir Arthur Wilson. 


The Official Assignee, Bombay se Appellant” 
v, 
The Registrar, Small Cause Court, 
Amritsar, and another -- Respondents. 


Indian Insolvency Act, 11 and 12 Vict. 0. 21—High Court's jurisdiction under it— 
Punjab Laws Aot (IV of 1872)—Lnsolvenoy jurisdiction under it—S, 24 of Act IV of 
1872—Power of the Court under it— Order of a Court inthe Punjab declaring debtors 
insolvent —LEffect of such an order—Civil Procedure Code (Act XIV of 1882) Ch, 20 


ict fc ms nits mincn SeciiaiesSiccnenentaatsoegs 


* 9th March 1910. 
1. (1870) 39 L. J. Eq. 635. 
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“ 


—Reoeiver—-Transfer of debtor's property.—Subsequent order of the High Court adjudi- Official Assi; 
cating the debtors insoluent—Vesting order made by the High Court—Iis effect on the Dee, Bomba 


debturs’ estare— O ficial Assignee. 


Registrar 1 


The Imperial Act, the Indian Insolvent Act (11 and 12 Vict., C. 21), of Parliament Small Caus- 


conferred upon what are now the High Courtsin the Presidency towns in India, 
jurisdiction for insolvency purpose, extending over the whole of India, and for many 
purposes over much wider limits, 

The system of insolvency created under the Punjab Laws Act (IV of 1872) ina 
series of sections beginning with S. 22, was effective only within the Punjab, 
The Insolvent Court at Amritsar, in the Punjab, in the presence of four out of the five 
members of a debtor firm, made an order declaring them insolvent, and requiring 
them to furnish security, and to put in lists of property, creditors and debtors, Sub- 
sequently the High Court of Bombay inits insolvency jurisdiction made an order 
adjudicating all the members of the said firm insolvent under Il and 12 Vict, C, 21, 
and at the same time, a vesting order, vesting the property of the debtorsin the 
Official Assignee of Bombay. 

Held, that the Civil Procedure Code (Act XIV of 1882), Chapter 20, had no 
application. and that the property of the debtorsin the Panjab had not vested in the 
Receiver appointed by the Court at Amritsar ; 

1 Held, also, that under the insolvency system established by 11 and 12 Vict, C. 21, 
the High Court, unimpeded by any other Court, could effectually administer the estate 
of the insolvents, including that in the Punjab, and when an adjudication was made 
by the High Court, the estate of the debtors vested in the Official Assignee, and he 
was to administer it ; 

Held, finally, that under the niab Laws Act (IV of 1872), S. 24, on which the 


power of the Court at amritsar depended, what was entrusted tv that Court was 
merely administration ; that under that Act no transfer of property took place; and 


that the property of the debtors in the Punjab had not vested in that Court so as to 
exclude the operation of the Bombay vesting order. 


Appeal against a judgment of the Chief Court of the Punjab 
(May 5, 1908) affirming a judgment of the Insolvent Estates 
Court, Amritsar (June 17, 1907). 


One Chandri Ganesh Das and others (hereinafter referred to 
as debtors) were traders, who carried on business together at 
Amritsar, Benares and Bombay till November, 1906. On Decem- 
ber 3, 1906, on the application of certain of their creditors, made 
under the Punjab Laws Act (IV of 1872), an order was made by 
the Insolvent Estates Court, Amritsar, directing’that notices be 
issued calling upon the debtors to show cause, on December 12, 
1906, why they should not be declared insolvent. On the latter 
date four of the debtors appeared, and were, with their own con- 
sent and in the absence of the other respondents to the said 
notices, declared insolvent, and the Registrar of the Small Cause 


Court, 
Amritsar, 


Official Assig- 


nee, Bombay, 
v 


Registrar, 
Small Cause 
Court, 
Amritsar, 
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Court, Amritsar, who was the first respondent to the present 
appeal, was, therefore, appointed Receiver. 


On May 31,1907, certain other creditors preferred a peti- 
tion, supported by their affidavit, to the Court for the Relief of 
Insolvent Debtors at Bombay, praying that all of the debtors . 
should be adjudicated insolvent under the Indian Insolvent 
Debtors Act, ır and 12 Vict., C. 21. An order of adjudication 
was made as prayed, pursuant to the said Act, and on the same’ 
day it was ordered that all their real and personal estate and 
effects be vested in the Official Assignee, Bombay, pursuant to 
S. 11 of the said Act. Intimation of this order was sent to the 
Judge of the Small Cause Court, Amritsar. 


On June 10, 1907, the first respondent being about to 
proceed on leave, the second respondent was appointed Receiver 
in his place, and he proceeded to take steps for the reali- 
sation of certain properties of the debtors, or some of them. 
The present appellant applied to the Court for the Relief 
of Insoivent Debtors at Bombay, and on June 13, 1907, obtain- 
ed an order that the first respondent should hold and retain 
the property in question, and show cause why it should not be 
delivered over to the appellant for the benefit of the general body 
of creditors of the debtors. The subsequent proceedings im 
Bombay are reported in the case of Jn re Ganeshdas Panalal : 
R. D. Sethna v. R. S. D. Chopra’. 


The appellant, on June 15, 1907, preferred two petitions to 
the Insolvent Estates Court, Amritsar, praying, in the one, that 
the said intended realisation should not take place, and, in the. 
other, that all the property of the debtors should be handed over 
to him. Those petitions came ou together for disposal before the 
Judge in the Insolvent Estates Court, Amritsar, who made an 
order dismissing them on June 17, 1907. In his judgment the 
learned Judge expressed the opinion that all the property of the 
debtors in the Punjab had vested, under the Civil Procedure 
Code (Act XIV of 1882), in the Receiver when he was appointed 
on December 12, 1906, and accordingly there were no rights sub- 
sisting in the debtors as regards such property which could 
be dealt with under rr and 12 Vict., C. az. 





-1, (1908) I. L. R. 32 B. 198, 
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The appellant thereupon preferred a petition to the Chief 
‘Court of the Punjab, praying that the said order be set aside, 
and that the respondent be ordered to deliver over all the pro- 
perty of the debtors to him, or toshow cause in the Court for 
the Relief of Insolvent Debtors at Bombay, why such an order 
should not be made. The petition was by reason of the im- 
portance of the question involved, directed to be heard by two 
Judges, who dismissed the petition of the appelant, holding that 
_ the order of the Insolvent Court, Amritsar, was right, although 
they overruled the reasons upon which it was based, holding 
that the property had not vested in the Receiver under the Civil 
' Procedure Code (Act XIV of 1882). They held that the order of 
December 12, 1906, “though irregular and incomplete, did in 
fact make “the debtors insolvent from the date it was passed,” 
and that “the consequences of being insolvent attached to that 
“order, one of which, (on the construction then placed on the 
“Punjab Laws Act, 1872, Ss. 24 and 27) was that the property 
t of the debtors vested in the Court.” 


The appellant thereupon obtained leave from the Court for 
the Relief of Insolvent Debtors at Bombay to appeal against the 
judgment of the Chief Court of the Punjab, and obtained from 
the Chief Court a certificate that the case was, as regards value 
and nature, a fit one for appeal to His Majesty in Council, and 
the present appeal was thereafter admitted in the ordinary course. 


W.O. Danckwerts, K. C. (with him A. Brown) for the 
appellant, referred to the Punjab Laws Act (IV of 1872), 
Ss. 22, 24, 25, 26, 27, 30 and 31, and submitted that as no order 
was made under S. 24 (6) the order of the Insolvent Debtors 
Court, Amritsar, dated December 12, 1906, and the subsequent 
proceedings did not operate to divest the property of the debtors 
situated in the Punjab, or vest the said property of the debtors 
either in the Receiver appointed by that Court or in the Court 
itself. The effect of the sections referred to is to provide for an 
attachment only of the debtors’ property, and it has been held by 
this Board that an order of attachment of property simply pre- 
vents its sale, and is not a vesting order. 


The Court at Amritsar had no power to divest the debtors of 
their property or to vest it in itself or any Receiver or other person. 


*7 
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The Civil Procedure Code (Act IV of 188a) Ch. 20 does not apply 
here, and the debtors’ property did not vest in the Receiver under 
S. 354 of that Code. The proceedings in Amritsar were con- 
ducted under Act IV of 1872. The Provincial Insolvency Act, 
1907 (Act III of 1907) Ss. 16 and 13 have no application, as 
under S. t (3) of that Act it did not come into force until January 
I, 1908. Further, no order was ever made whereby the debtors 
or any of them became “ insolvents” within the meaning of Act 
IV of 1872. After referring to the Indian Insolvency Act, 
1848 (11 and 12 Vict, C. 21) Ss. 2, 7, 8 9 13, 21 and 36, he 
submitted that all the property of the debtors, including that 
in the Punjab, became vested in the appellant, as Official 
Assignee, under the order of the Court for the Relief of Insolvent 
Debtors at Bombay, and that the jurisdiction and orders of 
that Court overrode the jutisdiction and orders of the In- 
solvent Estates Court, Amritsar. He further referred to the 
Punjab Chief Court Rules and Forms made nnder S. 31 of Act 
IV of 1872, and submitted that the appeal shouid be allowed. 


The respondents did not appear. 


The Judgment of their Lordships was delivered by 

Sir Arthur Wilson :-—'This isan appeal against a judgment of 
the Chief Court of the Punjab, which affirmed that of the Insolvent 
Estates Court, Amritsar. The controversey involved in the 
appeal relates to an alleged conflict of jurisdiction between two 
Courts, both having Ivsolvency Jurisdiction, but jurisdiction 
created by different legislative authority and different in its local 
extent. Under the Imperial Act of Parliament, rr & 12 Vict., C. 
21, relating to Insolvency Proceedings before what are now the 
High Courts in the Presidency towns in India, jurisdiction is 
conferred upon those Courts extending, for the present purpose, 
over the whole of India, and for many purposes over much wider 
limits. 

Under the Punjab Laws Act, IV of 1872, in a series of sections 
beginning with S. 22, the Punjab legislature has created a system 
of Insolvency, of its own, but of course, such an Act can be 
effective only within the ambit of the jurisdiction of the legista- 
ture which passed it. These are the two systems of Insolvent 
administrations which have to be considered in disposing of the 
present appeal and have. if possible, to be reconciled. 
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There is, indeed, a third system in India, created by yet 
another legislative authority, namely, the Legislature of India, 
embodied in Chap. 20 of the Civil Procedure Code. This last 
mentioned system need not be further alluded to ; for their Lord- 
ships are of opinion that the learned Judges of the Chief Court 
were right in considering that it had no application to the cir- 
cumstances of the present case. 

The facts of the present case are simple. The debtors were 
a firm of traders who carried on business at Amritsar and other 
places in the Punjab, and also at Bombay and elsewhere. On 
the 3rd December, 1906, the Amritsar Insolvency Court, on the 
application of a creditor, ordered a notice to issue calling upon 
the debtors to show cause why they should not be declared 
insolvent, and attaching their property in the Punjab. On the 
rath December, in the presence of four out of the five members 
of the debtor firm, another order was made declaring them 
insolvent, and requiring them to furnish security and to put 
in lists of property, creditors and debtors. 


On the 31st May, 1907, certain other creditors applied 
to the High Court at Bombay, in its Insolvency Jurisdiction, 
against all the members of the debtor firm, praying that 
they might be adjudicated insolvent under rr and 12 Vict., 
C. a1. Anorder was made accordingly, and at the same time 
a vesting order, vesting the property of the debtors in the 
Official Assignee of Bombay. The Official Assignee, who is the 
appellant here, applied to the Insolvency Court at Amritsar to 
abstain from realizing the property of the debtors, and asked 
that that property should be made over to him. The Amritsar 
Court refused the application, holding that the property of the 
debtors in the Punjab had vested in a Receiver appointed by the 
Court, and that therefore there was no property of the debtors in 
the Punjab upon which the subsequent vesting order made by 
the Bombay Court could take effect. 


Against this refusal there was an appeal to the Chief Court, 
and that Court held that the Amritsat Court was wrong in 
saying that the'property iti the Punjab was vested in the Receiver, 
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the Court, and therefore could not pass under the subsequent 
vesting order of the Bombay Court. 


The facts which have been stated are those which appear to 
their Lordships material for the present appeal, which is brought 
against the order of the Chief Court. It isclear that under the 
insolvency system established by the Imperial Act, the High 
Court of Bombay, if unimpeded by any other Court, can effectu- 
ally administer the estate of an insolvent in such a case as the 
present. 


The question raised upon this appeal is, whether proceedings 
under the Punjab Act control the powers of the Bombay Court: 
It would be matter for regret if the powers of one Court to 
administer an estate completely were restrained by those of 
another Court which can only do so locally and partially. But it 
appears to their Lordships that no such inconvenience necessari- 
ly arises under the Imperial Act, rx and r2 Vict., C. 21, when an 
adjudication is made by the Court which is now the High Court 
of Bombay, the estate of the debtor vests in the Official Assignee, 
and he is to administer it. What has been held Chief 
Court is, that in the present case, that law did not apply to 
property in the Punjab which had belonged to the debtors con- 
cerned, because that property had, before the date of the vesting 
order of the Bombay Court, been transferred. under the Punjab 
Act, already referred to,to the Punjab Court. The question 
therefore is, whether the Chief Court was right in holding that 
the property in the Punjab had vested in that Court so as to 
exclude the operation of the Bombay vesting order. 


Their Lordships are unable to agree with the learned Judges 
of the Chief Court.. 


The section of the Punjab Laws Act on which the power 
of the Punjab Court depends for the present purposes, is as 
follows :— 


Section 27 says :— 


“The property of the Insolvent shall be sold or administered under the direction 
of the Court, either through the agency of its own officers or of assignees to be 
appointed by the Court, in the manner most conducive to the interest of the creditors, 
and the proceeds shall be divided rateably amungst them.” 


PARTS IX-XII.] THE MADRAS LAW JOURNAL REPORTS. 439 


It appears to their Lordships to be clear that under the 
Punjab Act, what is entrusted to the Punjab Court is merely 
administration, and that under that Act no transfer of property 
takes place. 


Their Lordships regret that they have to deal with this 
question in an appeal heard ex parte. The difficulty thus 
arising is diminished, however, by the fact that the question is 
purely one of law. 


Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed and the judgments of the 
Chief Court of the Punjab and of the [Insolvent Estates Court, 
Amritsar, set aside with costs in both Courts, and in lieu thereof 
it should be declared that the property of the Insolventsin the 
Punjab is vested in the Official Assignee, Bombay. 


The costs of this appeal are to be taxed as between solicitor 
and client and paid out of the Insolvents’ estate. 


Solicitors: Monier Williams, Robinson and Milroy for 


appellant. 
Appeal allowed. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE HIGH COURT oF JUDICATURE FoR THE NORTH-WESTERN 
. PROVINCES, ALLAHABAD. ] 
Present:—Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Ali. 


-Lala Rup Chand (since deceased) now 


represented by Hulas Rai and another .. Appellants* 


v. 
Jambu Parshad e Respondent. 


Hindu Law—Adoption—General. rule as to adoption of a married man— 
Epeeptions— Mayukha—Custom—Jains, 


By the general Hindu law applicable to the twice-born classes, a boy cannot be 
adopted after his marriage. To this rule, there is an exception in the case of persons 
governed by the Mayukha, and other exceptions have been held to exist by custom. 


The Agarwala Jains belong to ove of the twice-born classes, and are governed by 
‘the ordinary Hindu law (which is Mitakshara law), unless aud until a castom:to.the 


contrary is established. —+ż 
—_—---- Se 
* 9th March 1910, 
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Their Lordships upheld the finding of the High Court that the evidence in the 
present case established the custom set up ‘that among the Jains adoption is po 
religious ceremony, and under the law or custom there is no restriction of age or 
marriage among them,”but held that the present, case, where the evidence regardingrhe 
alleged custom was limited to a comparatively small number of centres of Jain 
population, would make an unsatisfactory precedent if in any future instance fuller 
evidence should be forthcoming. 


[Ashanfi Kunwar i. Rup Chand! affirmed.) ; 
Appeal from a judgment (in the case of Asharfi Kunwar v. 
Rup Chand +) and decree of the High Court at Allahabad 
(March 5, 1908), reversing those of the Subordinate Judge of 
Saharanpur (November 8, 1905). 


The parties to the litigation were Jains, and the question 
for determination related to the validity of the adoption of a 
married man by a Jain. 


One Lala Mittar Sain died in 1890 without leaving any 
male issue. He left two widows, namely, Musammat Asharfi 
Kunwar (Senior) and Musamma: Rikbi Kunwar (junior), a 
daughter, Musammat Raj Kali, and his mother, Musammat 
Malhi Kunwar. ` Raj Kali and Rikhi Kunwar died in June, 1900. 


The suit was brought in the Court of the Subordinate Judge 
of Saharanpur, on October 11, 1904, by the appellant, Rup Chand, 
the nearest reversionary heir of the said Mittar Sain, against 
Asharfi Kunwar, Malhi Kunwar, and the respondent, Jambu 
Parshad. The plaint alleged cz¢er alra that Asharfi Kunwar had 
given out on April 14, 1900, that she had adopted the respon- 
dent and had on that day executed a deed of adoption’ in his 
favour; that no adoption of the respondent in fact took place or 
was intended to be effected (no mutation of names or transfer 
of ownership having been made); and that owing tothe respon- 
dent being married and 23 years old his adoption was invalid. 
The appellant prayed for a declaration that the respondent was 
not the adopted son of the said Mittar Sain, and that the said 


document dated the 14th April, 1900, was null and void as against’ 


the appellant’s reversionary right. 


By a written statement dated the 25th March, 1905, the 
tespondent (his co-defendants joining with him) alleged ster 
alia that Asharfi had--publicly adopted him ‘in the meeting’ 


-1,- (198) -EB.B, 30 All, 197, 
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of the brotherhood under a legal authority, on April 14, 1900, Rup Chand 
and had executed and registered a deed of adoption on that date fe 

with the intention of making the adoption ; that she in fact had Parsbad. 
adopted him and made him the owner of the property; that the 

mutation of names was omitted by mutual agreement; and that 

“among the Jains adoption is no religious ceremony, and under 

the law or custom there is no restriction of age or marriage 


among them.” 


Of the seven issues fixed by the Subordinate Judge it is 
necessary to state only the following :— 


“4. How does the fact that before the alleged adoption 
Jambu Parshad had been married and how does his age at the time 
of the adoption affect the claim? Whether according to law or 
custom such an adoption would be validly made? ” 


The Subordinate Judge held that “in these provinces, according 
to the doctrine sanctioned by the Benares School of Hindu Law, 
a married man of the three regenerate classes cannot be adopted, 
whether he be of the same gofra as the adopter or not”; and also 
that “ the existence of a custom of the adoption of a married 
man by Agarwalla Jains, and especially by a widow, for here the” 
adoption has been made by a widow without the consent of the 
nearest reversionary heir of Mittra Sain, has not been proved by 
the defendants.” In the result-he decreed the appellants’? 
suit. 

The High Court, on appeal, upheld the adoption observing 
that “in view, however, of the ruling of their Lordships of the 
“ Privy Council that in Jain cases it rests on the party alleging a 
“custom or practice at variance with that of orthodox Hindus to 
** prove his allegation, we have treated this burden as one which 
“lay on the defendant—appellant. This onus he has, in our 
“judgment, satisfied, and we remain with the same opinion whick 
“we expressed in Manohar Lal v. Banarst Das 1, that the 
“ marriage of a Jain is no bar to his adoption.” 


Asharfi Kunwar and Malhai Kunwar died during the pen- 
‘dency of the appeal in the High Court, which was prosecuted by 
the respondent alone. Inthe result the High Court passed a 
`. decree allowing the appeal. 


a a 
; 1. (1907) I.L.R, 29 A. 495. 
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Rup Chand, thereupon, appealed to His Majestyin Council 
and, on his death, his sons and legal representatives were brought . 


on the record. 


De Gruyther, K. C. (H. Cowell with him) for the appellant:— 
The parties are Jains, and the ordinary Hindu law of 
Mitakshara applies to them in the N. W. Provinces, except so 
far as it is modified by special custom —Bkagwandas Tejmal v. 


‘Rajmal* and Chotay Lal w. Chunno Lal ?. The High Courts 


at Allahabad, Bombay and Calcutta are agreed on the point— 
Bachebi v. Makhan Lal*; Shimbhu Nath v. Gyan Chand +; 
Ambabai v. Govind 5; Musammat Mandit Koer vw. Phool Chand 
Lal’. The Jains separated from the Hindus, but they did not 
cease to belong to the Hindus. Lapses, such as in matters of diet 
and ceremonial observances, from orthodox Hindu practice do not 
have the effect of excluding one from the category of Hindu— 
Rani Bhagwan Kuar v. Jogendra Chandra Bose?. The Jains — 
belong toone of the twice-born classes. The adoption of a 
married man among the twice-born classes is invalid, even when 
the adopted son and the adoptive father are members of the same 
gotra by birth—Pichuvayyanv. Sulbayyan *. 


An exception to this rule exists when the parties are 
governed by theMayukha—Hinpvu Law Books, by STOKES, (1885, 
Madras), Vyavahara Mayukha, Ch. IV, S. 5, § 19, p. 64. But the . 
parties here are not governed by the Mayukha. It is submitted 
that if no special custom varying the general Hindu Law rule,. 
that the adoption of a married man is invalid, is established, the 
adoption here is invalid. If such a custom is proved it must prevail. 
[Ser Robert Finlay :—We say that the custom of non-adoption of a 
married man was introduced long after the Jains separated from the 
Hindus.] The’High Court, in holding that the adoption of a mar- 
ried man here was valid, relied upon the case of Manohar Lal v. 
Banarst Das, ? where it was held that, according tothe law and 
custom amongst the Jain community, a married man may law- 
fully be adopted. But see Mayne on Hindu Law and Usage, 





1. (1873) 10 Bom. H. C.-R. 241, at pp. 253 and 255, et seq. 


2. (1878) L.R. & I. A. 15 at p. 30. 3. (1880) LL.B. 3 A. 55. 

4, (1894) I.L.R. 16 A. 379. 5. (1898) LL.R. 23 B. 257. 

6. (1897)20. W, N. 154. 7 (1908) L.R. 30. I.A. 249 at 257. 
8. ` (1889) LLR. 13 M. 128 at 129, 9. (1907) LL.R. 29 A 495 
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(7th Ed.},. pp. 56, 57, § 50, as to when a custom is held to be Fap Chand 
proved, That case cannot be a precedent here. Again, the Jambu 
custom in that case was proved by documentary evidence. There pina 
is no such evidence in the preseut case. In fact there is no 
_ evidence proving the adoption. The High Court, in deciding this 

case, ought not to have relied upon the last mentioned case, but 

ought to have considered the evidence on record in.this case, and 
decided whether the custom set up was proved. There is nota 

single instance proved where a married man was adopted and 
. succeeded to his adoptive father as a consequence of such adop- 

tion. The instances are taken from a very small number of places 

of Jain population, and they are not enough to prove the custom. 
. As to what proof of custom is required, see Chandtka Bakhsh v. 

Muna Kunwar *, where it was held that four instances of the 

custom of comparatively modern date did not prove the custom. 

It is submitted that the respondent has not discharged the ozs 

.of proving the custom that rests upon him. The burden of 

proving-that the adoption did, ini fact, take place is on the 
‘respondent, but there is no evidence of the factum of adoption 
` on either side. Itis submitted that the respondent has failed 

to prove that he was adopted as alleged.-Reference was also made 

to MAYNE on Hindu Law and Usage, (7th Ed.), §..132, p. 169.. - 


Str Robert Finlay, K. C, and Nehru (G. E. A. Ross and 
B. Dube with then) for the respondent :—The original appellant 
died since the appeal was admitted, and on his death the action 
has abated. The appellant never attempted to question the 
factum of adoption. The evidence given by the defendant was 
not contradicted by the plaintiff, who now cannot raise the point. 
There is no doubt that a married’ man may be adopted in, 
the Punjab. [De Gruyther:—It is not soin the Punjab] The 
Jains belong to the twice-born class, and the obstacle against 
.adoption among the twice-born classes is the ' investiture 
-of the sacred thread, a ceremony which mutst precede that of 
marriage; hence a married man cannot be adopted among the 
twice-born classes. But among the Jains there is no investiture 
of the sacred thread. How then can such an investiture be a 
bar, and how can marriage, which takes place after that 


L (1901) LLR. 24 A, 278, (P. C.) 
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ceremony, be also a bar among the Jains? Doctrines of Hindu 
Law based on religiousceremonies are not applicable to the Jains. 
Among the Sudras a boy can be adopted at any age prior to his 
marriage—Ranee Nitradaye v. Bholanath Dosst. It is not 
decided that marriage is not a bar amongst the Sudras, and it is 
argued on analogy that there is no authority in support of the 
adoption of a married man. But the law applicable to the Jains 
is the law of ‘the twice-born and aot of the Sudras—Aindu Law 
Books, by STOKES, p. 644, para 32. The qualifying age of the 
adopted son among the Jains is said to extend to the thirty- 
second year—Makarajz Govindnath Ray v. Gulab Chand *. 
The respondent was, at the time of his adoption, 23 years of age: 


It is contended on the authority of Sheo Singh Rai v. 
Musammat Dakho? and Chotay Lal v. Chunno Lal,*+ that 
the Hindu Law rule relating to the adoption of a married man 
must be followed unless some restriction or exception is establish- 
ed. The questions in those two cases related to succession, 
and the adoption of a daughters son. Those two points were 
established long before the Jains separated from the Hindus, and, 
in consequence, were binding on the Jains. But the point raised 
in this case was not established before the separation of the 
Jains, who are not a sect of the Hindus, but stand midway 
between them and the Budhists. Iu the law of adoption restric- 
tions as to age, investiture and marriage were introduced among 
the Hindus long after the Jains separated from them. Such restric- 
tions could not, therefore, apply to the Jains. When a doctrine of 
Hindu Law is of comparatively recent origin, the presumption is 
that it is not applicable to the Jains, and that it must be establi- 
shed by evidence, when it is contended that such a doctrine’ is 
applicable to the Jains. The following were relied on in support of 
this argument :—Dr. Hoernle's Presidential Address to the Royal 
Asiatic Society of Bengal, (1898), pp. 39, 40 and 42. Bhagwandas 
Tegmal v. Rajmal®. Mavnu on Hindu Law and Usage. (7th Ed.) 
pp. 131-136, 172, 179, 192, 193 and 820. The Hindu Law of 

et 





1. (1858) Decisions of the Sadder Dewaany Adawint (Calcutta), p. 553. 

2. (1833) 5 Macnaghten's Suider Dewanny Reports, p. 296. 

3. (1878) I. L. R. I, A. 688 (P C.) 4, (1878) I. L. R. 4 O. 744 (P. C.) 
5. (1873) 10 Dom. H. C. R. 241, at p. 247, et seq. 


PARTS IX-XII.] THE MADRAS LAW JOURNAL REPORTS. 445 


. Adoption, by G. SARKAR, pp. 359 361, 362, 364, 367, and 
`- 452-454; JOLLY, p. 161 ; Sheo Singh Rat v. Musammat Dakho*; 
Chotay Lail v. Chunno Lal?; Hindu Low Books, by STORES, pp. 
575 (S. 22) and 580; Ganga Sahat v. Lakhraf Singh*. Among 
Brahmins the adoption of a boy of the same gotra, after the 
Upnayanam ceremony, has been held valid—V2rva Ragava v. Rama- 
linga*, There is a great body of evidence that among the Jains 
a married man may beadopted. A statement that a married man 
can be adopted is admissible in evidence under the Indian Evi- 
dence Act, (I of 1872}, Ss. 48 and 49, and is good evidence of 
custom without giving any specific instances. It is submitted 
` that the custom alleged is established. 

De Gruyther, K. C., in reply, as regards the validity of the 
adoption of a married man, further referred to the following :— 
Hindu Law, by Strange, (Madras, 1864), pp. 91 and 331 (case 
No. 21); West aud Buhler, (Bombay 1884), pp. 1065 and 952 
(A. I, 13-Jains); Jolly, (1885) pp. 161, 309 and 310, (see Dattak- 
atilaka and Dattak Sidhantamanjari); Hindu Law of Marriage 
and Stridhan, by G.D. Banerjee, (1879), pp. 133 (bottom) and 259 
(intermarriage among Jains); Steele on the Law and Custom 
of Hindu Casts, (London, 1868), p. 22; Mayne on Hindu Law 
and Usage, (7th Ed.) pp. 133, 134, 175 (§ 136), and 180 (§ 141) ; 
‘The Hindu Law of Adoption, by G. Sarkar, (1891), PP- 252, 254; 
Peria Ammani v. Krishnasamti®. 


On the question of the evidence required to prove custom, he 
relied upon Ramlakshmi Ammal v. Sivanath Perumal Sethurayar* 
and Chandika Bakhsh v. Muna Kuar". 


The Judgment of their Lordships was delivered by 

Sir Arthur Wilson :—This is an appeal from a judgment 
and decree of the High Court of Allahabad which set aside those 
of the Subordinate Judge of Saharanpur and. dismissed the plain- 
tif’s suit. 

The plaintif sued as the nearest reversionary heir of one 
Lala Mittar Sain, a member of the Jain Agarwalla community, 
who lived arid died in the district of Saharanpur. 

“Le (1678) I. L. R. 1. A. 688, (P. C.) 
Tg.: 8 1:(1878) LLR. 4 0. 744, (P. 0) Si 
we 3 (1888),L DoE. 9 A; 253.. + de (1883) L D. R. MB 

5. disbay LLB, 16 n 182, at p. 184, 6 (1872) 11 M. LA. 570 I 588. 
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The defence to the plaintiff's claim was based on the allega- 
tion that the defendant, Jambu Parshad, was the adopted son of 
the deceased Lala Mittar Sain, adopted by his senior widow after 
the death of her husband, and it was contended that the title of 
the adopted son exciuded any right that might otherwise have 
existed in the plaintiff. The first Court decided against the 
adoption and made a decree in the plaintiff's favour. The High 
Court held that the adoption had taken place in fact and was 


valid in law, and therefore reversed the decision of the first Court. 
Hence the present appeal. 


That the adoption took place in fact is no longer in dispute. 
The sole question which has been seriously argued is whether the 
adoption was valid in law, the objection to the adoption being 
based upon the fact that the adopted son was already married at 
the time of his adoption. So far asthe proper law applicable to 
the case is concerned there is nothing in doubt. 


There is no longer any question that by the general Hindu 
Law applicable to the twice-born classes, a boy cannot be adopt- 
ed after his marriage, and there is no doubt that the Agarwalla 
Jains belong to one of the twice-born classes. 


To this rule there is an exception in the case of persons 
governed by the Mayukha, but that exception has no application 
to the present case. Other exceptions have been held to exist 
by custom. Again there is no doubt that the Agarwalla Jains 
are governed by the ordinary Hindu Law (which for the pre- 
sent purpose means the Mitakshara Law) unless and until a cus- 
tom to the contrary is established. 


The question in the present case was, and is, whether a cus- 
tom, applicable tothe parties concerned, and authorizing the 
adoption of a married boy, has been established. ‘This is strictly 
speaking a pure question of fact determinable upon the evidence 
given in the case. ‘The custom alleged in the pleading was this: 
“ Among the Jains adoption is no religious ceremony, and under 
the law or custom there is no restriction of age or marriage among 
them.” And that appears to be the custom found by the High 
Court to exist. . But upon the argument before:theit: Lordships 
it was strenuously contended that the evidence in the present 
ease, limited gdt is toa comparatively small number of cënttes 
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of Jain population, was insufficient to establish a custom so wide 
as this, and that no narrower custom was either alleged or proved, 


In their Lordships’ opinion there is great weight in these 
criticisms, enough to make the present case an unsatisfactory 
precedent if in any future instance fuller evidence regardin g the 
alleged custom should be forthcoming. 

But with regard to the relative rights of the parties to the 
ptesent case, who have had full opportunity of producing whatever 
evidence they desired to produce, the case was properly dealt with 
by the High Court upon the evidence before it. And their Lord- 
ships are not prepared to dissent from the finding of the learned 
Judges of the High Court that the evidence in the case supported 
the custom. Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed. 


The appellants will pay the costs. 
Solicitors : Ranken: Ford, Ford and Chester, for the appellants 
* Olicitors : Barrow, Rogers and Nevill for the respondent. 


Appeal dismissed. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
cs (ON ARPHAL FROM THE CHIEF Cover oF THE PUNJAB. ] 


Present :—Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. 


In the matter of Chanda Singh, a Pleader of the Chief 
Court of the Punjab.* 


Pleader— Professional misconduct—Admission of oharges—Formality in drawing 
up the charges. 


Two learned judges of the Chief Court found that the appellant, who acted for 
the plaintiff as pleader in a pre-emption suit, had taken advantage of that position of 
trust in order to cheat his client out of the subject-matter of the suit, and obtain it 
for himself ; and made an order removing the appellant permanently from the list of 
pleaders entitled to practise. The appellant thereafter presented a petition asking 
for a review of that order on various grounds. At the hearing of- that petition his 
counsel in-his presence withdrew all the grounds alleged iv the petition as grounds for 
review. admitted that the facts were as found in tbe order under review, and stated 
. that the appellant had been guilty of grave professional misconduct. Under these 
circumstances, the Court reviewed its former decision aud made a second order reducing, 
‘the penalty imposed upon the appellant to suspension from practice for a period of 
three years. . 
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Held, that the charges were not perbaps very formally drawn up, but the sub- 
stance of what was imputed to the appellant was perfectly well understood by all 
parties ; that as the appellant, and his counsel on his behalf, deliberately admitted 
the charges made against him in the sense in which those charges were understood by 
the learned Judges, the latter had ample justification for the orders, which they 
passed ; that the latter of those two orders went as far in the direction of mercy as 
it properly could go; and that the app-al should be dismissed. 


Appeal from two orders of the Chief Court of the Punjab, 
dated respectively the 16th March, 1908, and the 5th February, 
1909. 

` By the first order the Chief Court removed the appellant 
permanently from the list of pleaders entitled to practise on the 
ground of professional misconduct. By the second order the 
Court reviewed its former decision, and reduced the penalty 


upon the appellant to suspension from practice for a period of 
three years. 


The facts of the case are fully set out in the following judg- 
ment of the Court (Fohnstone and Robertson, J J.) delivered on 
March 16, 1908 :— 

©The question we have to consider is, stated briefly, 
whether Chanda Singh, Pleader, of Ferozepur, has or has not 
been guilty of professional misconduct warranting disciplinary 
action in connection withthe pre-emption suit, Sadhi Partab 
Singh v. Mussammat Facth Bano (Vendor) and others (Ven- 
dees), which was instituted in the Court of the District Judge of 
Ferozepur in 1896.’ A brief history of the case ‘will have to.be 


given here for the better: understanding of the specific charges 


which the pleader has had to meet. 


_ There were three other suits for pre-emption of the same 
land lodged about the same time. In Partab Singh’s case and 
in one other, in which we are informed Partab Singh’s right 
was tiot denied, Chanda Singh appeared for the plaintiffs. All 


four suits were dismissed on the scote of limitation. The other 
- three claims were dropped, but Partab Singh’s case was appeal- 
ed to the Chief Court, which on 21st October, 1889, held the 


suit not barred by time,.and made a remand under S. 562, Civil 


“Procedure Code.” The District Judge again took up the case, 
“which was once dismissed for default and then readmitted, and 


the case dragged on till gth April, 190t, when upon an applica- 
tion by Chatida Sigh ‘repofting the “death of Partab Singh, 
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plaintiff, the Court substituted for him his minor son, Harbans 
Singh, under the guardianship of his relative Bhagat Singh. 
On 23rd December, 1901, the District Judge passed a decree for 
possession of 1,026 kanals 3.marlas (out of the 1,274 kanais sued 
for) on payment of Rs. 8,968 minus costs, within two months. 
On goth January Chanda Singh paid in the necessary sum on 
behalf of the minor plaintiff, and took possession, as a pleader, 
for the minor. Both parties appealed to the Chief Court (Civil 
A. Nos. 390 and 377 of rgo2) on the oth andthe 22nd May, 
1902, respectively. In the course of the proceedings iu appeala 
number of things happened which have a bearing on the 
enquiry in which we are engaged. On the roth May, 1902, Chanda 
Singh, supported by the affidavit of Bhagat Singh, prayed that 
his name be substituted as plaintiff for the minor’s name on the 
ground that he (Chanda Singh) had paid in the pre-emption 
money, and so had bought tbe minors righfs. On roth July, 
1902, Rattigan J. granted the prayer, ‘ subject to all just 
exceptions at the hearing.” On 18th September, 1902, three 
petitions, (Nos. 38x to 383) were filed in the Chief Court, and 
_ laid before a judge in chambers, vsz., No. 381, by the minor 
through his mother, asking for reversal of Rettigan J's 
order. of roth July, 1902; No. 382, by the same, making various 
allegations against Chanda Singh and Bhagat Singh, and 
asking that Mussammat Ishar Kaur be appointed guardian ad 
litem for the minor (really next friend) vzce Bhagat Singh ; 
No. 383 by the same, asking that inquiry into Chanda 
Singh’s professional conduct be made. Notices were issued 
and reports called for, and in the end Petition No. 381 
was granted, as also No. 382, and the matter of Chanda Singh’s 
conduct was left over till the decision of the appeal. Chanda 
Singh also ceased to be counsel for the minor. The appeal 
went on and the defendant's appeal (377) was accepted in 
patt and the sum to be paid in was raisec to RS. 9,440-3-9 
while plaintiff's appeal was dismissed. This was on sth 
January, 1907; so much for the outline of the history of the pre- 
emption case as shown in that file. Meantime on the 6th 
August, 1902, Chanda Singh brought a suit against the minor 
for possession of the land aforesaid, or, in the alternative, for 
Rs. 9,250 and interest and costs. ‘The allegations made and the 
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grounds set forth in his plaint are important. It is stated 
that Partab Singh, original plaintiff in the pre-emption case, 
having died, there was no near relative of the minor aforesaid, 
who could pay in the price fixed, and, therefore, Bhagat Singh» 
the next friend of the minor, ‘in accordance with the wish and 
consent’? of Musammat Ishar Kaur, the minors mother and 
guardian ad litem, Jawala Singh, uncle of the minor, Ish Sing, 
the maternal uncle of the minor, Buta Singh and Sher Singh, 
maternal uncles of the minor’s mother, Ranjit Singh and Bawa 
Ram Nath, the other relatives of the minor, requested Chanda 
Singh to pay in the money and to purchase the land for himself; 
that Chanda Singh did so, and began touse the land as his 
own; that he applied for mutation in his own name, but was 
refused at the instance of Musammat Ishar Kuar, and was then 
dispossessed. Here it is fairly clear that the allegation was 
that it was only after the death of Partab Singh, and the suc- 
cessful issue of the suit for pre-emption in the District Judge’s 
Court that the suggestion of Chanda Singh’s taking over any 
part of the bargain cropped up. 


This suit was dismissed on the 27th May, 1904, parties to 
bear their own costs, and Chanda Singh promptly filed an appeal 
which was disposed of by the Chief Court on the 23rd April 
1906, partly in his favour. He was given a money decree for 
Rs. 8,000 odd, recoverable after decision of the pre-emption 
appeals then pending, and subject to certain conditions we need 
not detail here. 


It was in the course of these two cases that facts came to 
light which rendered it desirable that a regular enquiry into, 
and adjudication upon, Chanda Sing’s professional conduct 
should be made. Ż 


It will be convenient now to state the specifie charges made 
against Chanda Singh, and, where necessary, to explain. They. 
are these, wz :— l 

1. That Chanda Singh started, from the beginning, lending 
money to Sardar Partab for the expenses of the pre-emption suit 
in which Partab Singh was his client. : 


2. That when he advanced further sums to him in connec- 
tion with the appeal (z.e, the appeal against the dismissal cf 
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August, 1896} in that case, he took from him an agreement of an 
improper kind, dated 17th February, 1897, under which Chanda 
Singh was to spend, and Partab Singh was to sell, an adequate 
proportion of the land to be pre-empted in consideration of 
Chanda Singh’s expenditure. 


"3. That Bhagat Singh was really appointed next friend 
to-the minor for the case asatool of Chanda Singh, and not 
with the cousent of Mussammat Ishar Kaur. 

4. That Bhagat Singh’s letter to Chanda Singh of and 
` January, 1902, asking him to pay the decretal sum was collusive. 


5. ‘That it is not proved that Mussammat Ishar Kaur ever , 


asked Chanda Singh ‘to pay the decree money and buy the land; 
that the letters to the effect were never authorised by her. 


6. That the agreement of 7th February, 1897, was never 
returned to Mussammat Ishar Kaur. 


7. That the application for the mutation of the land in 
favour of Chanda Singh (1902) was made by his tool Bhagat 
Singh, That is, the application was in prejudice of the minors 
interests and collusive. 


Chanda Singh admits the first of these charges. As regards 
(2) he admits advancing further sums and taking an agreement 
from Partab Singh, but he asserts that under the agreement 
Partab Singh was to sell to him, by way of liquidating his 
advances, not the pre-emption land, but his own land already 
held by him, andcontends that this agreement was not improper. 
As to (3) Chanda Singh admits that Bhagat Singh was appointed 
next friend to the minor, but he denies that he was his, 
Chanda Singh’s, tool, and asserts that Mussammat Ishar Kaur 
was agreeable to his appointment. As to (4) he admits the 
letter, but says it was not collusive. Para(5) Chanda Singh 
traverses 77 ¢ofo, as also para (6). And lastly, he denies (7) that 


. the application for mutation was mala fide. Clearly, then, the 
important questions are :— 


(2) Did Chanda Singh speak truly when he said he returned 
the agreement to Mussammat Ishar Kaur? 


(6) What were the terms of that agreement, and was it an 
improper one for a Pleader to enter into in the circumstances? 
* 
“ 9 
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(c) Was Chanda Singh in collusion with Bhagat Singh ? 


(d) Did Mussammat Ishar Kaur ask Chanda Singh to depo- 
sit the pre-emption money ? 


As regards (a), we observe that in C. A. 585 of z904, 
aforesaid, to which Chanda Singh was a party, it was held, 


- after full consideration, that Chanda Singh did not return the 


document, the reason for his keeping it back being his fear of 
professional consequences. That finding we decline to review, 
and thus we find at once that Chanda Singh has made a false 
statement on solemn affirmation in Court. Apart from that find- 
ing reference to the statements of two respectable witnesses, Lala 
Amir Chand and Lala Ram Nath, make the matter quite clear. 


Regarding (b), we have heard a long and ingenious argu- 
ment from Mr. Kirkpatrick, but the matter is really very simple. 
No doubt we cannot allow Chanda Singh to give secondary 
evidence of the contents of a document which was with him and 
which he declines to produce, and the loss of which he has not 
established ; but it is open to the other side to prove its contents 
either by his admissions or by any relevant evidence. Chanda 
Singh has not perhaps been very consistent in his description of 
the documents. It may be said that consistency and truth-telling 
are not his conspicuous characteristics, as we have already seen, 
and as will further appear immediately. In his statement of 
24th March, 1903, before the Divisional Judge, Ferozepur, to be 
found in the printed paper book of C. A. 585, of 1904, 
aforesaid, he no doubt said that Partab Singh was to sell his 
(apue, in the vernacular version) land to liquidate the debt to 
Chanda Singh, but in an earlier statement, made on rgth July, 
1902, before Rai Ameer Chand, Revenue officer, he said, “He 
too, promised to sell to me, after success, the whole of the land, 
or what remained surplus, after keeping with himself a part 
thereof as required by him. It was agreed in writing.” This 
statement was made at the time when Chanda Singh was 
striving to get the land secured by the decree, mutated in his 
name: and, in our opinion, itis now clear that the agreement 
was an improper one. Partab Singh was to hand over to 
Chanda Singh the whole part of the pre-emption land in case of 


success. 
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As regards (c), it is not directly proved that Bhagat Singh 
was collusively appointed next friend of the minor in the pre- 
emption suit, but, in our opinio~, there are strong indications 
that he acted collusively in the interests of Chanda Singh when 
appointed. It was he who applied to the Revenue authorities 
in May, 1902, for mutation of the pre-empted iqnd in favour of 


Chanda Singh, and nowhere did he resist Chanda Singh in bhis. 


designs upon the property. It is not necessary to suppose that 
he positively wished to injure the minor; it is enough that he 
wished to benefit Chanda Singh by allowing him to use the 
minor as a cloak for his designs, and it is significant that the 
minor’s mother should turn upon him when she saw what was 
going on. She had no motive but her son’s interests, and she 
saw that those interests would. not be safe in the hands of 
Bhagat Singh. 


As regards (d), it has been plainly held in Civil Appeal 585 
‘of 1904, Chanda Singh being a partv and the point being one of 
vital importance in the case, that Mussammat Ishar Kaur did 
not ask Chanda Singh to deposit the pre-emption money, and 
did uot authorise the letters which Chanda Singh relies upon to 
prove that she did, and that she never consented to his becoming 
purchaser. In the same statement before the Revenue officer, 
already referred to, dated 19th July, 1902, Chanda Singh said 
that Bhagat Singh sold to him the land, and Mussammat Ishar 
Kaur did not and could not. This statement he now contradicts, 
and has on various occasions contradicted. To our minds it is 
clear that Chanda Singh speaks falsely when he says the lady 
asked him to pay in the money and take the land. 


Thus we think the extreme impropriety of the conduct of 
this pleader is established. He has made false and contradictory 
statements on matters of fact, and these false statements must 
have been made in bad faith. He entered into an improper 
agreement with a client; When that client died leaving a minor 
son with a mother as guardian, Chanda Singh, taking improper 
advantage of the position, plotted to secure for himself the bene- 
fit ot the litigation, andto further his-aims he made a tool of the 

_misioy’s uéRt friend, Bhagat Singh, getting him to make appli- 
cations iï his favour, and -to write collusive: letters _ pretenditigr 
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that Mussammat Ishar Kaur was agreeable to Chanda Singh 
taking the benefit of the litigation. 


Owing to the courage and resolution displayed by Mussam- 
mat Ishar Kaur when she began to understand what was going 
on, Chanda Singh’s designs were frustrated, and he has appa- 
rently made but a poor bargain of the whole affair, having appa- ` 
rently lost money; but we are of opinion, even so, that very 
serious notice should be taken of the case under S. 13 (b) of the 
Legal Practitioners’ Act, 1879. If Chanda Singh were a young 
and needy man, who had committed a single act of an improper 
kind with the object of getting work, or if we could treat the 
case as one of misconduct due to inexperience, there might be 
something to be said for a display of leniency. In such a case we 
might not think it our duty to bring the career of the offender at 
the bar to a final stop, but might consider a temporary suspen- 
sion from practice a sufficient punishment. But Chanda Singh’s 


-case is different from any of these. He is about forty-five 
` years of age, aud has been a legal practitioner since 1887, when 


he was (in January) admitted as a Mukhtar. He has always 
been recognised as a man of intellectual qualities and of much 
legal learning, and it is understood that he has enjoyed a large 
practice and iia made money. 

The conduct of which we have found him guilty i is not an 


- isolated act of impropriety, or imprudence, or even‘of dishonesty, 


but a course of knavery extending over years, during which he 
has not hesitated to attain his ends by false swearing. We think 
that it is undesirable he should ever again have an opportunity 
of bringing discredit upon the honourable profession to which | 
he belongs, and we therefore direct his name he removed from 
the List of Pleaders of this Court, and that he be prohibited from 
ever again acting as a legal practitioner of any class in the 
Punjab.” , 

The appellant, on roth April, ioe, applied for a review of 


; that order on various grounds, and, the judgment of the Court, 


on that application, delivered by the same learnéd Judges, on 
sth February, 1909, is set out in their Lordships’ judgment 
below.” 

The appellant, by special leave, appealed to His Majesty 
in Council agajnst the two orders of the Chief Court. 
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De Gruyther, K.C. (G. C. O'Gorman with him) for the 
appellant:—If the money had not been paid into Court as 
ordered, the pre-emption suit would have been dismissed with 
costs, under S. 214 of the Civil Procedure Code (Act XIV of 
1882). The evidence proved that Mussammat Ishar Kaur asked 
Chanda Singh to pay the decretal amount and buy the land. 
There was nothing unprofessional in that, and Chanda Singh 
did not take any advantage of her. The agreement of Ist 
February, 1902, was not of an improper kind. Legal practition- 
ers were, under S, 28 of the Legal Practitioners’ Act (XVIII of 
1879), allowed to take agreements of that kind from their clients, 
and that agreement could not be produced, because it was 
returned, as the evideuce showed, to Mussammat Ishar Kaur. 
The findings of fact were against the weight of evidence. 
Chanda Singh was punished for cheating his client. But there 
was no charge of cheating framed against him. None of the 
charges on record could cover the charge of cheating. Further, 
there was no independent inquiry as required under the Legal 
Practitioners’ Act. The orders appealed against ought to be set 
aside. Reference was made to P. R. (1894} No. r11, and Rule 
XI of the Punjab Chief Court Rules made under the Legal 
Practitioners’ Act (XVIII of 1879). 


A few days after the hearing of the appeal their Lordships 
intimated that they would advise His Majesty that the appeal 
should be dismissed. 


The reasons for their Lordships’ Report were delivered by. 


Str Arthur Wilson.—Their Lordships have already inti- 
mated that they would humbly advise His Majesty that this 
appeal should be dismissed. It remains now to state the reasons 
which have led their Lordships to tender that advice. | 


. , Lhe.appeal is against two orders of the Chief Court of the 
-Punjab dated 16th March, 1908, and sth February, 1909. By the 
first of these orders, the Chief Court removed the present 
appellant permanently from the list of pleaders entitled to 
practise on the ground of professional misconduct. By the 
second order, the Court reviewed its former decision, and reduced 
the penalty imposed upon the appellant to stispension frotn 
ee fot a period of three jeas, 
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The material facts are not in doubt in their Lordships 
opinion. ‘The appellant acted as pleader in a pre-emption’ suit 
first for one Partab Singh, and after the death of the latter, for 
his minor son, Harbans Singh, who was under the guardianship 
of his mother Mussammat Ishar Kaur. He was said to have taken 
advautage of that position of trust in order to cheat his client 
out of the subject-matter of the suit and obtain it for himself. 


It is unnecessary, in their Lordships’ opinion, to examine 
in detail the various proceedings which took place before the 
Chief Court in connection with this matter. It is enough to say 
briefly that the attention of the Court having been called to the | 
conduct of the appellaut an explanation was called for from him 
and a formal enquiry ordered. The charges against him were 
embodied in a document printed inthe record. Those charges 
are not perhaps very formally drawn, but, as will be seen, the 
substance of what was imputed to the appellant was perfectly 
well understood by all parties. ln ‘the judgment of the Court, 
dealing in the first instance with the charges, their substance 
and effect were thus stated: “ We think the extreme impropriety 
of the conduct of this pleader is established. He has made false 
and contradictory statements on matters of fact, and these false 


‘statements must have been made in bad faith. He entered into 


ai improper agreement with one client. When that client died, 


‘Jeaving a minor son with a’mother as guardian, Chanda Singh, 


taking improper advantage of the position, plotted to secure for 
himself the benefit of the litigation, and to further his aims he 
made a tool of the minor’s next friend * * * getting him to 
make applications in his favor and to write collusive letters pre- 
tending that Mussammat Ishar Kaur was agreeable to Chanda 
Singh’s taking the benefit of the litigation.” On this finding 


was based the Order of the 16th March, 1908, 


, The appellant presented a petition asking for a review of 
the last mentioned order, 
What took place when that petition came on for hearing is 


. recorded in the Order of the Court dated 5th February, 1909; as 
_ follows — 


An application has been made for a reconsideration of our Order 
dated 16th Mar; 1908, which’ direetéd ‘that the -name of Chatida 
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Singh be struck off the roll of pleaders of this Court. Many reasons 
for a review of our judgment have been put forward in the applica- 
tion submitted by Mr. Kharak Singh, but all that is now pressed upon 
us is that Chanda Singh has already suffered a very severe punish- 
ment ; that he bas been deprived of his means of livelihood ; that the 
principles involved in our Order and the necessity for the mainte- 
nance of purity in their transaction by pleaders in dealing with their 
clients has been sufficiently vindicated ; and that the order may now be 
rescinded and Chanda Singh be restored to the roll as an act of grace. 
Chanda Singh has, through his pleader, expressed sincere contrition 
for passed lapses and a determination to act in future in a manner to 
satisty the requirements uf probity and uprightness in the exercise 
of his profession, 


It was with feelings of much pain and regret that we passed au 
Order striking Chanda Singh’s name permanently off the list of plea- 
ders. It is always much pleasanter to show mercy than severity. But we 
cannot disguise from ourselves that the offence committed by Chaada 
Singh was a very serions one indeed. We do not think that the 
sentence passed was in any way too severe. It is only because 
Chanda Singh is a blind man and therefore incapacitated altogether 
from earning his livelihood otherwise, that we find ourselves 
prepared to consider his application for mercy at all, and even now 
we feel that it would not be consistent with our duty to make the 
sentence in any way light. Seeing, however, that Chanda S'ngh is a 
blind man, that he has expressed deep contrtion, and made promises 
of amendment, we think that we are justified in recommending that 
his sentence be reduced to one of suspension for three years from the 
date of our Order dated 16th March 1908, and if the learned Chief 
Judge agrees to that course (Rules Regulating Enquiries into the 
Conduct of Legal Practitioners, Rule 3), we propose to pass an order 
modifying our previous one and directing that Chanda Singh be 
suspended for three years from 16th Mareh 1908, ze., until 16th 
March IgIt. 


The facts are also stated in the remarks of the learned 
Judges of the Chief Court with reference to the present Appeal. 


Having mentioned the petition for review presented by 
Chanda Singh, the learned Judges proceed to say:— That 
petition was admitted to a hearing by a Division Bench by an 
order of a Judge in chambers, dated roth October, 1908, and the 
Judges of this Court were prepared to hear arguments, and to 


In re 
Chanda 
Singh. 


In re 
Chanda 
Singh. 


458 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XX. 


dispose of that petition on the merits. When the case came up 
for hearing, however, Chanda Singh himself appeared, accoms 
panied by his counsel, and his counsel specifically stated that 
Chanda Singh withdrew all the grounds alleged in his petition 
as grounds for review, admitted that the facts were as found in 
the Order of this Court of 16th March, 1908, and that he had ‘been 
guilty of grave professional misconduct ”. Again they say: “We 
think it will be agreed on all hands that there can hardly be any 


misconduct on the part of the legal practitioner more serious 
_ than the use of the position in which he stands to his client, to 
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the disadvantage ofthe client and the advantage of himself 
We found on the facts, and this was admitted by Chanda Singh 
on the sth February, r909, explicitly before us, that Chanda 
Singh in plain English-has used his position as legal adviser to 
Mussammat Ishar Kaur to `cheat her in respect of the property 
in suit.” 

From what has been quoted, there can be no doubt that the 
appellant, and his counsel on his behalf, deliberately admitted 
the charges made against him in the sense in which those charges 
were understood by the learned Judges. That being so, it 
appears to their Lordships that the learned Judges had ample 
justification for the orders appealed against, and that the latter 
of those two orders went as farin the direction of mercy as it 
properly could go. 





IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OuDR.} 
Present :—Lord Macnaghten, Lord Collins, Sir Arthur 
Wilson and Mr. Ameer Ali. 
Udai Raj Singh and others .. Appellants * 


v. 
Raja Bhagwan Bakhsh Singh and others .. Respondents. 


Oudh Estates Act (Lof 1869), Ss. 13, 16 and 17—Immovable property— Gift 
inter vicos—Ambig uous instrument— Construction, 





* 1909 30th November, lst and znd December and 15th February 1910. 
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Held, that immovable property in Oudh is not transferable by gift inter vives 
otherwise than by a registered deed; that there isno contradiction in Ss, 16 and 
13 of the Oudh Estates Act (I of 1869); that a gift in contravention of S, 16 is 
not valid in case the object of the gift is exempt from the operation of B. 13, and 
the gift, therefore, is subject to the additional fetter imposed by that section ; and 
that a deed of gift must be registered as required by S. 17 of that Act. 


In ascertaining the meaning and effect of an instrument, dated the Ath of 
May, 1887, which was neither very clear nor altogether intelligible, their Lordships 
looked at the matter broadly and agreed with tne lower appellate Court in holding 
that it was testamentary and could not be construed as a gift inter vicos. 


Appeal by special leave from a judgment and decree of the 
Court of the Judicial Commissioner of Oudh (November 27, 1906), 
affirming a judgment and decree of the Court of the Subordinate 
Judge of Lucknow (March 29, 1905). 

The questions for decision were (1) the validity of the 
transfer of an estate by an oral gift under the Oudh Estates Act 
(I of 1869) and (2) the proper construction of a document, dated 
sth May, 1887, and executed by one Raja Madho Singh. 


The matter in dispute was the right of succession to the 
Amethi ‘faluga, in the Sultanpur’ District of the Province of 
Oudh. The said Raja Madho Singh was the Taluqdar. His 
name was entered in Lists I and II prepared under the provisions 
of S. 8 of Act [ of 1869. l l 

On June x, 1878, Raja Madho Singh executed a deed of gift 
of the said Taluga (with the exception of certain muafi villages, 
and certain villages, which were.‘ endowed for the temple by 
means of a registered document’) in favour of one Sarabjit Singh. 
The gift was liable to defeasance in the event of the birth of a 
son to the donor, and was made subject to the payment of certain 
sams annually to the donor and his wives for their respective 
lives, l 
On May 26, 1883, Madho Singh executed a‘ deed. of will 
and adoption’ stating that he had adopted one Lachhman Singh, 
who was to succeed him in case he left no natural born son ; 
that in case he left a natural born son; Lachhman Singh was to 
get a maintenance allowance ; and that the deed of June 1, 1878, 
executed in favour of Sarabjit Singh, should, with his consent 
and acquiescence, be considered null and cancelled. 

On May 29, 1583, Sarabjit Singh executed a deed of relin- 
quishment in favour of Madho Singh.declaring that he (Sarabjit 

* Io 


Udai 
Raj Singh, 
Vo b 
Bhagwau 
Bakhsh Singh’ 


Udai 
Raj Singh 
v. 
Bhagwan 
Bakhsh Singh: 


460 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


Singh) approved of the adoption of Lachhman Singh, who was 
adopted by Madho Singh at Sarabjit Singh’s instance, and that 
Sarabjit relinquished the property and rights thereto acquired by 
him under the deed of June 1, 1878. 


On March 29, 1886, Madho Singh applied for mutation of 
names in respect of the Amethi Taluga (with the exception of 
muafi and the endowed villages) in favour of his adopted son 
Lachhman Singh, and prayed “that in place of the applicant’s 
name that of the said Lal Lachhman Singh be substituted in 
the Revenue papers; and that so long as Lal Lachhman Singh 
does not complete 21 years of age, the management of the estate 
be under the supervision and sar-barah-karz (lit, the conduct of 
business in partnership) and guardianship .of the applicant. If, . 
God forbid, for any khud-ckhtiard (t.e. depending on one’s own 
will or power) and ba-tkhtrart (t.e, not depending on one’s will 
or power) and gudrafd (natural) reasons Lal Lachhman Singh’s ` 
connection with the estate be severed during the life-time of the 
applicant then the whole estate would revert badestur (lit, ac- 
cording to custom) to the applicant—in the same state in which 
it was when no adoption and no dakhel-kharzy had taken place ; 
and the present’ dakh1t-khart7y and the deed of adoption would 
be no bar (AAalal-andaz), nor beinjurious, to the interest (haq) of 
the applicant.” Mutation of names was accordingly effected. 
Subsequently on December 18, 1886, mutation of names in res- 
pect of the muafi villages took place on asupplementary applica- 
tion by Madho Singh, 


On May 5, 1887, Madho Singh executed a deed, the meaning 
and effect of which were in dispute on this appeal. The follow- 
ing were its material provisions :— 


“Whereas I, Raja Madho Singh, son of Lal Arjun 
Singh, Rais and Taluqdar of Garh Amethi, &c., resident 
of Amethi, District Sultanpur, had got a deed written and 
registered -on the 26th of May, 1883, according to which I had 
appointed, under certain conditions, my adopted son, barkhur- 
dar (a term of endearment) Jakht-a-sigar (litą, a piece of my 
heart) Lal Lachhman Singh, as my successor (jae-nashtn) to the 
whole (of my) property (jaedad); and by the same ‘deed had : 
formally (Jazad¢z) made a written declaration and completed (the 
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requirements of) adoption; but after the execution of the said 
deed, Iobtained “ relief” (faraghat hasil kee) by performing 
the ceremonies of fazes (investiture with the sacred thread) and 
of marriage of the said barkhurdar; and after having closely 
obseved the good behaviour (of the said son): I have obtained 
every kind of satisfaction. For this reason it has become neces- 
sary to amend some of the provisions (sharaet) of the above- 
mentioned document: and therefore I write as follows :— 
“First, Lal Lachhman Singh, my adopted son, under S. 
aa, CI. 5, of Act Iof 1869, is, and will be, my permanent 
successor (ae-nashin, lit., locum tenens); and with a view to 
giving no one any loophole (gwzazsh) for future dispute I have, 
during my life-time, had dakhzl-khar7 of the zlaga made in his 
(Lal Lachhman Singh’s) favour ; and have completed the process 
of putting in my place by the action which I took (maratzd 
Jae-nashint ke bazarie amal-daramad takmil kar diya)” 


Cl. 2, after stating the fact of the adoptionof Lachhman 
Singh, concluded that “ under this deed Lal Lachhman Singh, 
in the existing circumstances, shall be considered and acknow- 
ledged, in accordance with the intention of Act 1 of 1869, asa 
permanent (mustagi/) and perfect (mukammal) successor and 
adopted son; and no one’s claim for any article, or any office, 
or any dignity (Jaguad), or for any right against the said successor, 
in respect of any property or right of mine, will be worthy of 
consideration. 


Cl. 3, stated that in the event of a son being born to the 
executant from legitimate union, the executant could, if he so 
wished, revoke the provisions of the present deed. Clauses 4 and 
5 teferred to certain provisions made for expenses of some 
temples. 


“ Stxthly, the instrument, dated 1st June, 1878, which I 
had executed, in the interests of management (zwt/zam) and 
expediency (mashalian), in favour of Babu Sarabjit Singh, 
Taluqdar of Tikari, in whose favour dakhil kharif was also 
made: I have had it (the said instrument), after taking it back, 
with our mutual consent, from the said Babu Sahib, annulled, 
destroyed and cancelled; and the said Babu Sahib, after abso- 
lutely relinquishing that (ws) right, and after revocation of the 
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gift, again put me in possession of the property mentioned in 
the said instrument; and the said Babu Sahib, after getting his 
name expunged from the Revenue Registers, had published the 
fact of the relinquishment by him ; and (moreover) executed and 
registered a deed of agreement, dated 29th May 1883, on a fully 
stamped paper; and after getting possession I made over (Aawala 
kiya) the whole of the said property to my adopted son and 
permanent successor, barkhurdar Lal Lachhman Singh, in virtue 
of being my representative (gaim mugami khud), and I delivered 
possession to him and caused my own name to be removed from 
the Government office and that of the said darkhurdar to be 
formally substituted; and, as against the said barkhurdar, I 
have absolutely and unconditionally relinquished all rights (agug) 
avd proprietorship (milkiyat) as well as ceased interference 
(madakhlat) with the property (yaedad). Therefore, neither Sarab- 
jit Singh himself nor his representatives have any right left to 
make a claim under the deed of 1st June, 1878.” 


Cl. 7 provided that as Lachhman Singh was regarded as 
the-executant’s natural son he had become, and would become, 
the executant’s fulland permanent successor, and he was to 
exercise forethought in the management of the property and pay 
an allowance of Rs. 2,000 to the executant’s Rani. 


“ Eighthiy, the stipulations.(sharazt) of the deed of May 26, 
1883, so far as they are inconsistent with this last deed are hereby 
(lit., by this instrument) amended ; but there shall be no change 
in the essential facts (amar, lit., fact), namely, the fact of 
appointment as successor to the property aud the fact of adoption, 
which have been accomplished from before (fakle se ho chuka 
hat); and Lal Lachhman Sigh will be—as my adopted son and 
donee (sauhublahu) and legatee (sustlahw) under the deed, dated 
26th May, 1883, as well as under this deed—(my) full (mukammal) 
successor, and will, be entitled to all rights—legal, customary 
and shastric—in respect of all my movable and immovable 
property, which has already been acquired, or which may be 
acquired hereafter during my life-time, or which may come 
to me by inheritance, or to which I may become entitled.” 

Lachhman Singh died on April 12, 1891, during the life- 
time of his adoptive father, leaving a widow, Punpal Kunwar, 
nd his adoptive mother, Ajit Kanwar. . 
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On April 30, 1891, Madho Singh, applied for the re- 
instatement of his own name, and on June ro, 1891, the final 
order of the Revenue Court was made in terms following :— 


« The applicant’s name as real proprietor, be as before 
entered in place of Lal Lachhman Singh, deceased, in Registers 
Nos. 2 and 3 on the basis of possession.” l 

On May, 1891, Madho Singh executed a will leaving his 
property to Raja Bhagwan Bakhsh Singh, the first respondent. 
Madho Singh died on August 24, 1891, and the first respondent 
had been in possession of the property ever since Madho Singh’s 
death. 


On Angust 22, 1903, Gur Bakhsh Singh and his co-plaintiffs, 
who were his assignees, instituted the present suit in the Court 
of the Subordinate Judge of Lucknow ayainst Raja Bhagwan 
Baksh Singh and others, who were claimants to the property 
in suit, for recovery of possession of the said Taluqa and other 
property left by Madho Singh, The plaint alleged that in 1883 
Madho Singh adopted Lachhman Singh, and in 1888 placed 
him in possession of the estate after having mutation of names 
made in his favour, that on May 5, 1887, Madho Singh executed 
a document by which he effected a complete transfer of the 
Taluga to Lachhman Singh, who remained in proprietary pos- 
session of the properties in suit until his death on April 12, 1891; 
that Lachhman Singh died intestate and without issue and his 
widow Punpal Kunwar succeeded to a life estate, that Punpal 
Kunwar died on August 10, 1893, and was succeeded by his adop- 
tive mother, Ajit Kunwar, who died on December 17, 1893; that 
onthe opening out of the succession on the deathof Ajit Kunwar, 
Babu Prag Prasad, the father of the first plaintiff Gur Bakhsh 
Singh, became entitled to the said Taluga, and on his death in 

| 1894, his rights passed to the said plaintiff, who was represented 
on this appeal by his son, Babu Udai Raj Singh, and that after 
December 17, 1893, the date of the death of Ajit Kunwar, the 
first respondent had been in wrongful possession of the proper- 
ties in suit. 

The first respondent by his written statement claimed, the 


property under Madho Singh’s will, dated the rst of May, 1891, 
‘and pleaded that .no oral gift, as alleged, had ever been, 
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made by Madho Singh to Lachhman Singh, that such a gift 
if made, was invalid in law, and that the deed of may 5, 1887, 
was incapable of being construed as a deed of gift zzźer vřvos in 
favour of Lachhman Singh. 

` Only such facts and pleadings as are necessary for the pur- 
pose of this report are set out here. The Subordinate Judge 
decided that Madho Singh during his life-time did, as a matter 
of fact, transfer his estate to Lachhman Singh, who continued 
in possession till his death in April 1891, but, he held that it was 
a conditional transfer and also an invalid one under S. 16. 
of Act I of 1869, as well as under S. 123 ofthe Transfer o 
Property Act (IV of 1£82) as it was not made by an instrument 
in writing. With regard to thedeed of May 5, 1887, he found 
that, as it was not duly stamped, it did not constitute a valid 
transfer in favour of Lachhman Singh. In tbat view of the 
matter he observed that it was not necessary to consider whether 
the terms of the deed showed it to be a deed of transfer, as was 
contended by the appellants, or only a deed of adoption and 
will, as was contended on behalf of the principal respondent. 
In the result the Subordinate Judge made a decree dismissing 
the suit with costs. 


The appellants’ appeal to the Court of the Judicial Com- 
missioner of Oudh was dismissed with costs. ‘The Court declin- 
ed to consider whether an oral transfer of the estate by Raja 
Madho Singh had or had not been made, being of opinion that 
under Act I of 1869, a registered document was required to effect 
a transfer of Madho Singh’s property to Lachhman Singh, and 
held that the deed of May 5, 1887 was not, and was intended 
to be, a deed of gift but was a testamentary instrument. 

Leave to appeal to his Majesty in Council was refused by the 
Appellate Court, and thereafter special leave to appeal was ob- 
tained by the appellants. 


Str Robert Finlay, K.C., and G.E.A. Ross, for the appel- 
lants—referred to S. 2 (a) of the Transfer of Property Act (IV of 
1882) and submitted that Act 1 of 1869 was not expressly re- 
repealed by the former Act, and, therefore, S. 123 of that 
Act did not apply here. The case is governed by Act I of 1869 
Ss. 13 and 16 of which, read together, require an instrument in 
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case of persons, who do not come within the privileged class ee 
mentioned in 5.13. Lachhman Singh was a privileged person Bhagwan 
within the meaning of that section, and the transfer of the Barbe Aigh 
estate to, him in 1886 was valid: Compendinm of Oudh 
Talukdari Law, by J. G. W. Sykes, Ed. 1886, pp. 263, 264, and 

265 ; Hurpurshad v. Sheo Dyal and Thakur Sheri Bahadur 

Singh v. Thakurain Dario Kuar. ? Reference was also made to 

S. II, 12, 14, 15, 17, 18 and 22 of Act [ of 1869; and Thakurani 

Chhabray Kunwar v. Babu Gopal Lal.* 


Sir Arthur Wilson: This Board has considered S. 34 of 
Act I pf 1869. 


Str Robert Finlay —Ss 13 and r4 of that Act were con- 
sidered in Thakuratn Balraj Kunwar v. Rat Jagatpal Singh* 
but the point now raised was not decided there. 


As regards the meaning and effect of the document of May 
5, 1887 the document should be read asa whole: Labit Mohan 
Singh Roy v. Chukkun Lal Roy 5 Mussammat Surajmani v. 
Rabi Nath Ojha’ aud Palltkalagatha Marcar v.$. G. Sigg." That 
deed operated as a gift inzer vivos particularly, having regard to 
the concluding part of Cl. 6 in it. If the appellants are right 
in their contention, the other questions do not arise and the 
appeal must be allowed. 


De Gruyther K. C., (M. Nehru and B. Dube with him), 
for the first respondent.--The appellants claim as heirs of 
Lachhman Singh, and it is for them to establish, in order 
to succeed, that he at one time or another had an absolute estate 
of inheritance: Narindar Bahadur Singh v, Achai Ram*. The 
evidence shows that he never enjoyed such an estate. 


Immoveable property inOudh is not transferable by an oral 
gift. A registered deed is necessary for that purpose. The last 
paragraph of S. 130f Act.I of 1869 adds a further condition: 
to those laid down in S. 16 and 17 of that Act. These 
sections are not contradictory. Act I of 1869 governs the case, 


1. (1876) L. R. 3 I. A, 269, 277. 2, (1877) I.L.R, 3 U. 645. 651 (2. C.) 
3. 9 Oud Cases p. 113. 4. (1904) LL.B. 26 A. 398 (P.C.) 
5. (1897) LER. 24 C. 884 (P. C.) 6. (1907) LLR. 30 A. 84 (P. C.) 


7, (1880) LLB. 2 M. 239. 8. (1893) I. L R. 200. 649 (P. ©.) 


Udai 
Raj Singh 
vy 
Bhagwan 
Bakhsh Singh» 


466 THE MADRAS LAW JOURNAL REPORTS. [VOL. KX. 


and an oral gift is void under it. But if it is contended that 
that Act does not apply here, the Transfer of Property Act (IV of 
1882) must govern the case, and an oral gift is.void under S. 
123 of that Act. The other side relies upon Hurpurshad v. Sheo 
Dyal >and Thakur Shere Bahadur Singh v. Thakurain Darto 
Kuar ?, but the deeds there were executed prior to the passing 
of Act I of 1869. ; 

The lower Courts were right in holding that the deed of May 
5, 1887, was of a testamentary character, and did not operate as 
a deed of gift cater vives. The Registrar treated it as a will by 
entering it in Register No. 3. Ifithad been a deed, it would 
have been entered in Register No. 2 under the Indian Registra- 
tion Act. Fanindra Deb Ratkat v. Rajeshwar Das 3; Thakur 
Ishri Singh v. Baldeo Singh +, and Act I of 1869, S. 22 (4) and 
(5) were referred to. < 


Sir Robert Finlay, K. C, replied. 
The judgment of their Lordships was delivered by 


Lord Macnaghten :—This is an appeal from the Court of the 
Judicial Commissioner of Oudh affirming a decree of the Subordi- 
nate Judge of Lucknow. 

The matter in controversy is the right of succession to the 
Amethi Taluqa in the Sultanpur District of the Province of Oudh, 
formerly the property of Rajah Madho Singh deceased, whose 
name appears in Lists and II mentioned in S. 8 of the Oudh 
Estates Act (Act I of 1869). 

Madho Singh died on the 24th of August, 1891. Under his 
will dated the ist of May, 1891, the respondent Bhagwan 
Baksh Singh has been in possession ever since Madho Singh’s 
death. 

The respondents title is challenged by the first appellant 
Babu Udai Raj Singh, representing the late plaintiff Gur Baksh 
Singh. 

The claimant Gur Baksh Singh deduced his title from .one 
Lal Lachhman Singh who was adopted by Madho Singh but died 
on the :2th of April 1891 in the life-time of his adoptive father. 





1. (1876) L.R. 3 I. A., 259, 277, 2. (1877) 1. L. R.3 O. 645, 651 (P. C.) 
3. (1886) I. L. R. 11 O. +63 (P. O.) (1884) I. I. Re 100, 792 (P, C.) 
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His case was that Madho Singh in his lifetime made over the 
estate to Lachhman Singh in one or other of two ways either by 
a verbal gift to be inferred from Madho Singh’s conduct and the 
circumstances of the case or by a registered instrument which is 
dated the sth of May, 1887, and was intended, it is said, to take 
effect as an immediate transfer, 


The cause of action as alleged by the claimant accrued on the 

` death of Madho Singh’s widow, Lachhman Singh’s adoptive 

mother, on the 17th of December, 1893. But the suit was not 
instituted until the 2and of August, 1903. 


At the trial there was a great mass of evidence on issues not 
material on this appeal. 


The appeal which was allowed by special leave, is confined 
to two questions :— 


_ 1. Isimmoveable property in Oudh transferable by gift enter vivus otherwise 
than by a registered deed ? 


2. Whatis the meaning .and effect of the instrument dated the 5th of May 
1887? 


The Subordinate Judge, though he rejected as untrustworthy 
the testimony of a large body of witnesses who deposed to the fact 
‘of a verbal gift, thought there must have been a gift of that sort 
but he held the gift invalid having regard to the provisions of 
. the Act: of 1869, The Court of the Judicial Commissioner 
declined to go into the question of a verbal gift, holding that no 
‘transfer by way of gift could be effected otherwise than bya 
registered deed. 


‘The point is too clear for argument. S. 16 of the Act of 
1869 enacts that trausfer—a term which is defined in the Act as 
“an alienation zzeter v¢vos”—made bya Taluqdar shall be invalid 
unless made by an instrument in writing and attested by two or 
more witnesses. S.17 requires,asa condition of the validity 

of a deed of grft, registration within one month from the date of 
` the execution of the instrument. It was suggested in the course of 
. the argument that this provision does not apply to a gift toa 
„person in the position of an adopted son because S. 13, which 
.is to be found in the preceding Chapter of the Act headed 
“ Powers of taluqdars and grantees to transfer and bequeath,?? 
enacts that-no ‘taluqdar shall have power to give his estate toa 
* II 
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Udai person not being a member of a designated class (which includes 
Raj A an adopted son) except by an instrument executed not less than 
aih three months before the death of the donor and attested and 
registered as therein mentioned. Itis difficult to discover any 
contradiction in these sections or to`understand how it can be 
argued that a gift in contravention of S. 16 may be valid 
_in case the object of the gift is exempt from the operation of S. 13 
and the gift therefore is not subject to the additional fetter 

imposed by that section. i i 


` The question as to the meaning and effect of the deed of the 
sth May, 1887, is rather more difficult. 

The circumstances which led up tothe execution of that 
„instrument are as follows :— 

On the rst of June 1878 by a registered deed of that date, 
Madho Singh made over the Amethi Taluqa with the exception 
of certain muafi villages and certain villages dedicated to the 
endowment of a temple at Benares to one Sarabjit Singh subject 
to certain conditions and provisions, 

On the 26th of May, 1883, Madho Singh executed a will stating 
that he had adopted Luchhman Singh and giving him the entire 
taluqa but making provision for the event of his leaving a 
natural born son. 

On the agth of May, 1883, Sarabjit Singh executed a regis- 
tered deed stating that he had relinquished the property and all 
proprietary rights acquired by him under the deed of gift of the 
rst of June, 1878, in favorof Madho Singh and declaring that 
the adoption of Luchhman Singh had been made at his instance. 


On the 28th of April,.1886, Madho Singh, effected mutation of 
- names in respect o’ the Amethi Taluga (except the muafi villages 
and the villages dedicated to the endowment of the temple at 
Benares) in favor of Luchhman Singh on an application which 
stated that if Luchhman Singh’s connection with the estate should 
be severed during Madho Singh's lifetime then the whole 
estate would revert to him. Mutation of names in the case of the 
muafi villages followed on a supplementary application by 
Madho Singh. 
On the 5th of May, 1887, Madho Singh executed the instru- 
ment which has given rise to the present question. The docu- 
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ment is not very clear, nor is it altogether intelligible. In the last 
paragraph Madho Singh declares that he had written the deed 
“ by way of a deed of adoption and codicil toa willin order to 
amend and rectify the deed of 6th May, 1883, by adding some 
necessary provisions toit.” The deed in the main is clearly 
testamentary in its character, but there are two paragraphs which 
gave some color to the plaintiff's claim. The first five paragraphs 
, have no material bearing on the present question. Paragraph 
6 begins by stating that he (Madho Singh) had had the instru- 
ment of the rst of June, 1878, which he had executed in favor of 
Sarabjit Singh, cancelled and destroyed with the consent of 
Sarabjit Singh, and Sarabjit Singh had again put him in 
possession of the estate. Madho Singh then declares that, after 
getting possession, he had made over the whole of the said property 
to his adopted son, and had absolutely and unconditionally 
relinquisbed all rights and proprietorship, as well as ceased 
interference with the property, and he concludes the paragraph 
by saying: “therefore neither Sarabjit Singh himself nor his 
representatives have any right left to make a claim under the 
deed of rst of June 1878.” In Cl. 8 Madho Singh describes 
Luchhman Singh as “ my adopted son and donee and legatee 
under the deed dated the 26th of May, 1885, as well as under this 
deed * * * in respect of all my moveable and immoveable property 
which has already been acquired, or which may be acquired 
hereafter during my life-time or which may come to me by 
inheritance or to which I may become entitled.” 

Madho Singh’s object in putting on record the statement 
contained in paragraph 6, probably, was to make the position of 
Luchhman Singh secure against the interference of certain 
relatives with whom, it is said, he had a blood feud, one of whom 
might possibly claim under Sarabjit Singh. Paragraph 8 carries 
the matter no further. Instyling Luchhman Singh ‘ donee ” the 
document refers simply to what was given to him by the will and 
codicil. 

Looking at the matter broadly their Lordships agree with the 
learned Judges in the Court of the Judicial Commissioner in holding 
that the instrument of the sth of May, 1887, was testamentary 
and cannot be construed as a deed of gift rier vives. 
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P eh n l Their Lordships will, therefore, humbly advise His Majesty 
a that the appeal must be dismissed. 
Bhagwan i 
kbeh Singh. The appellants will pay the costs of the appeal. 
Appeal dismissed. 
Solicitors for appellants: Messrs. Barrow, Roger and Nevill. 
Solicitors for first respondent: Messrs. Ranken Ford, Ford 
and Chester. 
IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE CHIEF COURT OF THY PUNJAB.] 
Present :—Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. ; 
Kanhaya Lal ite .. Appellant* 
v. 
The National Bank of India, Ltd., Delhi .. Respondent. 
anhaya Lal Suit for two claims —Decision on one of them and dismissal of the same— Refusal 
v to draw up decree in respect of the dismissed claim—Dismissal of the whole case for 


National gefault— Civil Procedure Code (Act XIV of 1882) S, 102. order under—Practice— 


Bank Remand— Questions which could be dealt with oy the Court to which the case was re- 
India Ltd. mended, 


The plaintiff sued the defendant in the District Court for two things—first fot 
a decree for the amount which he had paid to release certain property from attach- 
ment, and secondly, for damages on the ground of the illegality of the attachment, 
The District Judge held the plaintiff’s principal claim relating to the sum 
paid tc releasethe attachment was unsustainable inlaw, and dismissed the case 
for recovery with costs, directing that “the case will proceed on the question of 
damages for illegal attachment.” The District Judge refused the plaintiff’s application 
tuat a decree might be drawn up embodying the dismissal of his claim for the money 
paid. The cluim for damages proceeded, but eventually the plaintiff absolutely with- 
drew from it, but not from the claim for the recovery of the Money paid. In the result 
the District Judge dismissed the whole case for default under S. 102 of the Civil 
-Procedure Code (Act XIV of 1882). The Chief Court, on appeal, held, by a majority, 
that the suit having been dismissed under 8, 102 ,C, P, ©. no appeal lay. 


Heid, that as to the principal claim of the plaintiff, that relating to the money 
paid to release the attachment, there was in substance a clear decision of the District 
Judge adverse to the plaintiff ; after which, in substance, no question as to that claim 
Temained open in his Court ; that as to the second claim, that for damages, the plain- 
tiff having unconditionally abandoned bus claim, there remained nothing in substance 
tu be tried ; that the case was one not proper to be dealt with under S. 102 of the 
Civil Procedare Code ; and that the case should go back to the Chief Court to decide 
the appeal upon its merits. 





* 1909 November, 11, 12 and 16, and 1910, March 9. 
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Held, also, that when a case was sent back to the lower appellate Court to decide 
the appeal on its merits, it was ondesirable to express any vpinion on such matters as 
could be dealt with by the said Court when considering the case on the merits. 


Appeal from a judgment and decree of the Chief Court of 
the Punjab (March 16, 1907), affirming an order and decree of the 
District Judge, Delhi (May 26, 1903). 

The questions raised on the appeal were :— 


(1) Whether the payment of money, under the circumstan- 
ces hereinafter set out, by the appellant, in order to release his 
property, which had been attached in execution of a decree ob- 
tained by the respondent against a third party, amounted in 
law to a payment under compulsion or not ? ` 


(2) Whether the appellant, whose main claim on one cause of 
action had been dismissed with costs on the merits, and who had 
withdrawn his claim as to a second cause of action joined in the 
same suit, was entitled to have a decree passed on that part of his 
suit so dismissed in order that he may appeal therefrom ? 


(3) Whether an appeal lies from an order dismissing a suit 
under S. 102 of the Civil Procedure Code (Act XIV of 1882)? 


On April 27, 1902, in the case of the National Bank of India 
Limited, (hereinafter called the Bank), v. The Delht Cotton 
Mills Company, Limited, the Chief Court of the Punjab 
passed, on appeal, a money decree in favour of the Bank for 
Rs. 97,506-12-2 withinterest thereon at the rate of 6 per cent per 
annum from the date of suit till payment. 


On June 25, 1902, the premises and Mills of the said Delhi 
Cotton Mills Company, Limited, were purchased as a going con- 
cern by the appellant at a public auction for Rs. 5,02,000. 


On August 15, 1902, the Bank, in execution of their decree 
` of April 21, 1902, applied to the District Judge, Delhi, fora 
warrant of attachment of the said premises and Mills, and the 
warrant was thereupon issued. In compliance with that warrant, 
the bailiff, accompanied by the manager of the Bank, notwith- 
standing the objections and protests of the appellant’s servants, 
entered upon and took possession of the said premises and Mills 
on or about August 20, 1902. 

On August 27, 1902, the appellant filed a petitionin the 
District Court, Delhi, stating that the appellant was the owner 
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of the premises and Mills attached, that such attachment was 
wrongful, that by such attachment the appellant had been pre- 
vented from making the necessary arrangements for working the 
Mills, ind that such attachment “ has caused him, and is likely 
“to cause him, considerable loss, loss which he will be quite un- 


. “able to prove to its full extent, and is compelled to pay the 


“ balance of the decree of the Bank against the Delhi Cotton Mills 
‘‘Company, Limited, and he” hereby produces the money for 
such purpose under protest. The appellant thereupon paid the 
money, viz., Rs. 83,005 into Court, obtaining at the same time an 
order from the District Judge releasing the property from attach ~ 
ment l 

On the next day, vzz,, August 28, 1902, the appellant insti- 
tuted the present suit against the respondent in the District 
Court, Delhi. In the vlaint, after setting out the above facts, the 
appellant asked for a decree :— 

(1) For the return of the sum of Rs. 83,005, paid in as above, 
together with Rs. 27-8-3, interest for one day at r2 per cent, in 
all Rs. 83,032,8-4, with interest thereon at the samerate till re~. 
alisation from the Bank. 

(2) For Rs. 10,000 damages fot trespass and illegal at- 
tachment. 

The respondent filed his preliminary and further pleas, 
whereupon on October 27, 1962, the District Judge framed the 
following preliminary issues :— 

(1) Will the suit as framed not lie? 

(2) Is there no such privity between the plaintiff and the 
defendant as to give the former a cause of action against the 
defendant ? 


(3) Does the payment, accepting the statement that, asa 
matter of fact, the payment was made by the plaintiff to protect 
his own property, amount at law, since the payment was in 
execution of a decree, to a payment on behaif of the judgment- 
debtor, and if so, has the plaintiff no remedy against the defend- 
ant? 


(4) Do the circumstances of the-payment, accepting the 
plaintiffs statement as true, not entitle the plaintiff to recover? 
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(5) Is there misjoinder of causes of action in the claim to 
recover money and damages? 


On the same date the Delhi Cotton Mills Companv, Limited, 
applied to be joined as a party to the suit. 


On November r1, 1902, the arguments on the preliminary 
issues were heard, and on November 18, 1902, the District Judge 
made an order holding that in so far as the claim for recovery of 
the sum paid by the appellant to the respondent on account of 
the decree against the Delhi Cotton Mills Company, Limited,was 
concerned, the same, on the allegations contained in the plaint, 
constituted a voluntary payment, and was not recoverable as 
such in the present suit; and he dismissed that portion of the 
claim, but directed that the case should proceed on the question 
of damages for the alleged illegal attachment. 


On November 28, 1902, the District Judge made an order 
holding rner alra that there was no necessity to add the Delhi 
Cotton Mills Company, Limited, asa party to the suit. On the 
same date as the claim for damages still remained undisposed of, 
the appellant filed his reply tothe respondent’s pleas, PANET nE 
and joining issue thereon. 


On December 3, 1902, the appellant filed a petition praying 
that a decree might be drawn up in accordance with the order 
of November 18, 1902, dismissing the appellant’s claim for 
recovery of money paid into Court. The District Judge, by his 
order, dated December 20, 1902, dismissed that petition, express- 
ing himself as follows :— 


“Mr. Kirkpatrick applies that a decree should be drawn up 
in the ordinary form in accordance with my order dismissing the 
claim for recovery with costs. This, I think, is at this stage 
unnecessary, as the final order in the case is the one on which the 
decree will be based, and the meaning of the order passed is that 
the claim for recovery is disallowed with costs rather than that 
the case is dismissed. The period for appeal will accordingly 
run in respect to that order from the date of the final order, and 
Mr. Grey undertakes not to raise this point of limitation on 
such appeal.” 


Kanhaya Le 


v. 
National 
Bank 
of India, Lt 


Kanhaya Lal 
v 


National 
Bank 
f India Ltd. 


474 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XX. 


The appellant thereafter applied for a review of the order, 
dated November 18, 1902, but the District Judge dismissed that 
application. 


On March 21, 1903, the District Judge framed issues in res- 
pect of the claim which remained to be tried. 


On the 16th and ryth: April, 1903, oral and documentary 
evidence was given on behalf of both parties, and the case was 
then adjourned to a subsequent day. 


On May 25, 1903. the appellant filed a petition, praying that 
he might be allowed to withdraw from his claim for damages, 
under S. 373 of the Civil Procedure Code (Act XIV of 1882), 
and further, that a decree might be drawn up on the part of the 
claim dismissed. The District Judge refused the applications. 
Thereupon the appellant’s pleader stated that his client uncondi- 
tionally withdrew from his claim for damages, but not from 
that for the recovery of money. The respondent then applied 
to the Court for leave to call his witnesses and give evidence 
on all the issues. Upon that being granted the appellant said 
that he ceased to appearin the case. The District Judge then 
adjourned the case till the next day, informing the appellant at 
the same time that if he desired to proceed with the case on the 
next day he would be allowed to do so. On the next day,. v2z., 
May 26, 1903, as the appellant said that he was not appearing 
in the case, the District Judge made an order dismissing the 
same with costs under S., 102 of the Civil Procednre Code. 


Against the decree of the District Judge the appellant ap-. 
pealed to the Chief Court of the Punjab. The appeal came on 
for hearing before a Division Bench of that Court, -and, on an . 
objection being taken on behalf of the respondent that no 
appeal lay from an order made under S. 102 of the Civil 
Procedure Code dismissing a suit in default of plaintiff’s appear- 
ance, the plaint was referred to a Full Bench of the Chief Court, 
for decision. On June 8, 1906, it was held by a majority of the 
Full Bench, that no appeal lay in such a case, two of the learned 
Judges having held that an appeal did lie, and three, that it 
did not. On the case coming before the Division Bench, the 
appellant applied tothe Bench to treat the Memorandum of 
Appeal as a Petition for Review under S. 74 of the Punjab 


t 
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Courts Act, 1884. After hearing arguments the Court declined 
so to treat it, and dismissed the appeal with costs on March 16, 
1907. 

The appellant, then, appealed to His Majesty in Council. 

Sir Robert Finlay, K.C., and De Gruyther, K.C. (G. C. 
O'Gorman, with thm), for the appellant, referred to the 
Indian Contract Act (IX of 1872), Ss. 15 69, 70 & 72, and sub- 
mitted that money paid under the circumstances of this case was 
not a voluntary payment. It was a payment made under com 
pulsion of law—Fatima Khatoon Chowdrainv. Mahomed Fan 
Chowdry? and Dulichand v. Ram Kishen Sing?. The ap- 
pellant is entitled to recover the amount as paid. 

There were two separate ‘causes of action and two separate 
claims. The main claim ofthe appellant, the recovery of the 
amount paid torelease attachment, was finally disposed of by the 
order of November 18 1902, and if a decree had been passed in 
accordance with that order, the appellant would have had an- 
undoubted right of appeal to the Chief Court. On May 26, 1903, 
when the District Judge dismissed the whole suit for default 
under S. 102 of the Civil Procedure Code (Act XIV of 1882), the 
only claim before the Court was that relating to damages. On 
the appellant withdrawing from his claim for damages (while 
expressly reserving his tights in his claim for recovery, already 
finally disposed of by the order of November 18, 1902), the District 
Judge ought to have dismissed the appellant’s suit. The fact 
that the appeliaut abstained from attending the taking of evi- 
dence on behalf of the respondent in a claim from which he (the 
appellant) had withdrawn, did not constitute such a non-ap- 
pearance of the appellant as to justify the District Judge in dis- 
missing the whole suit under the said section of the said Code. 
Reference was made to the Civil Procedure Code (Act XIV of 
1882), Ss. 2 decree’), 146, 154, 103, 204 & 273. 

-Having regard to the Punjab Courts Act XVIII of 1884), S. 
70, as amended by Act XXV of 1899, 8. 6, which gives the Chief 
Court powers conferred upon the High Court, under S. 622 of the 
Civil Procedure Code, the Chief Court ought to have considered 
the appellant’s appeal to that Court on its merits. 

Levett, K.C. and A. M. Dunne for the respondent:—The 


appellant by his withdrawal and non-appearance prevented the 
Judge from taking evidence and going on with the issues raised 
in the case. Those were issties of fact, and involved the determin- 
ation of questions of fact affecting the appellant’s claim for the 
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recovery of the amount paid to release the attachment. One of the 
issues related to the appellant’s title and the respondent was 
en-titled to show that the appellant was not the owner of the 
property. The action of appellant prevented the District Judge 
from deciding the fact. The District Judge was right in dis- 
missing the whole suit under S. 102 of the C. P. C. There is no 
appeal from such an order. That order was the only order which 
the Distict Judge could make. Ifthere is any appeal from that 
order, it must be under the C. P. C., which allows an appeal in 
two cases, namely, from.a decree under S. 540, and from an order 
mentioned S. 533. It is an order under S. 102, and there is no ap- 
peal from it. It isnot a decree as defined in S. 2 of the C. P. C., 
and, therefore, there could be no appeal under S. 540, C. P.C. If 
the decision of the issue decided had been sufficient for the de- 
cision of the whole suit, ‘the District Judge would have been 
bound to draw up the decree S. 154, C. P.C. But here the de- 
cision of the issue did not dispose of the whole case, and the Dis- 
trict Judge was right iu not drawing up the decree. A judge has 
no power to draw up a decrce upon the decision of a preliminary 
issue unless such an issue disposes of the whole suit. The order 
of November 18, 1902, was not a judgment pronounced under 
S. 198 ofthe C. P. C. In the absence of any pronouncement 
of a judgment no decree could be drawn up. 

They referred to the Indian Contract Act (IX of 1872), Ss. 
72and 16, and submitted that the District Judge was right in 
holding that the payment made by the appellant was voluntary 
and was not therefore recoverable. 

[Lord Macnaghten : Does the definition of ‘coercion’, given in 
S. 15, apply to cases except those falling under the Contract 
Act?] 

[De Gruyther : Illustration (4) to S. 72 of that Act is 
precisely applicable to the present case. S. 72 isin a chapter 
that treats of certain relations resembling those created by con- 
tract. ] 

They also referred to Tarakan? Banerje v. Puddomoney 
Dossee *), and Ss. 204 & 157 of the C. P; C. 

Sir Robert Finlay, K. C., replied. 

The judgment of their Lordships was delivered by 

Str Arthur Wrlson.—This appeal has been ‘brought against 
a judgment and decree of the Chief Court of the Punjab which 
affirmed the decision of the District Judge of Delhi. The cir- 
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cumstances out of which the appeal arises can be bricfly stated, 
and as, in their Lordships’ opinion, the case must go back to the 
Chief Court for further consideration, their Lordships think it 
desirable to say nothing about the case which is not absolutely 


- necessary. 


In the year 1902 a case was pending, in which the National 
Bank of India was plaintiff and the Delhi Cotton Mills Company, 
Limited, defendant, and onthe 21st Aprilof that year, the 
Chief Court, on appeal, made a money decree in favour of the 
Bank fora sum of over Rs. 97,000 and interest. On the 25th 
June in the same year, the premises and mills of the Cotton Mills 
Company were purchased, asa going concern, by the present 
plaintiff, at public auction, for a sum very much larger than the 
amount of the Bank’s decree. Onthe 15th August in the same 
year, the Bank, in execution of their decree, obtained an attach- 
ment of the premises purchased by the plaintif, and possession 
was taken under that attachment. In the same month of August 
the present plaintiff filed a petition in the District Court, alleging 
that the attachment was wrongful, and that he was compelled 
to pay the balance due under the Bank’s decree. He paid into 
Court accordingly and thus released the property from the 
attachment. On the following day the now plaintiff filed a 
plaint against the Bank in the District Court, in which plaint 
he asked for two things—first, for a decree for the amount which 
he had paid to release the property from attachment, and second, 
for damages on the ground of the illegality of the attachment. 


It is unnecessary to follow in detail the proceedings in the 
case. It is enough to say that on the r8§th November, 1902, the 
District Court made an order decidiug that the principal claim 
of the plaintiff, namely, that relating to the sum paid to release 
the attachment, was unsustainable inlaw. The learned Judge 
thus expressed himself :— 


“I therefore rule that the payment was entirely voluntary, 
and for plaintiff's own interest, and that his remedy lies under 
Ss. 69 and 70 of the Contract Act against the Delhi Cotton Mills, 
and I dismiss the case for recovery with costs. The case will 
proceed on the question of damages for illegal attachment.” 


Their Lordships are of opinion that so far as concerns the 
recovery ot the money paid to discharge the attachment, this 
order of the District Court wasa full determination, adverse to 
‘the plaintiff, of his claim in that respect. On the 3rd Dec. 1902, 
the plaintif petitioned that a decree might be drawn up em- 
bodying the dismissal of his claim for the money paid into Court: 
This petition was dismissed. The claim for damages still 
remained, and evidence bearing upon it was proceeded with. 
On the 25th May, 1903, the plaintiff asked to be allowed to with- 
draw his claim for damages under S. 373 of the C. P. C. (that 
it to say with liberty to sue again) and again asked that a decree 
should be drawnup with reference to the claim dismissed, 
These applications were refused ; aud thereupon the plaintiff ab- 
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solutely withdrew ‘from the ciaim for damages, but not from 
that for the recovery of the money paid. 

After that the defendant proceeded to give evidence upon 
all the issues which had been raised, the plaintiff not appearing. 


In the result the District Judge dismissed the whole case for ~~ 


default, under S. 102 of the Civil Procedure Code. 

Ou appeal to the Chief Court, the majority ofthe learned 
Judges of that Court held that the suit having been dismissed 
under S. 102 of the C.P.C., no appeal lay, and against that deci- 
sion the present appeal has been brought. ; 

Their Lordships are of opinion that the case should not b 
allowed to stand as it does now. As to the principal claim of 
the plaintiff, that relating to the money paid to release the at- 
tachment, there was in substauce a clear decision of the District 
Judge adverse to the plaintiff, after which, in substance, no 
question as to that claim remained open in the Court of'First 
Instance. f 

As tothe second claim, that for damages, the plaintiff 
having unconditionally abandoned his claim, there remained 
nothing in substance to be tried. 

The case, in their Lordships’ opinion, was one not proper 
to be dealt with under S. 102 of the C.P.C. l 

Their Lordships are of opinion that it is unnecessary to decide 
whether an appeal lies against a dismissal regularly made under 
S. 102, because they think that that section was not applicable 
to the present case. They think it necessary that the case 
should go back to the Chief Court to decide the appeal upon its 
merits. ' 

Inthe course of the argument, several minor points were ' 
raised which it seems desirable to notice. One was with refe- 
rence to the evidence already taken in the case, and the use 
to be made of that evidence. A second point was, with reference 


‘to the refusal of the first Court to issuea commission. The third 
„was with reference tothe refusal of the Court to allow’ the 


cross-examination of a learned gentleman who had appeared as 
counsel in the earlier stages of the case. ‘These are matters 
upon which it appears undesirable for their Lordships to express 
any opinion. Such matters can be dealt with by the Chief 
Court when considering the case on the merits. 

Their Lordships will humbly advise His Majesty that the 
decree of the Chief Court should be discharged with costs, and 
that the case should be remitted to that Court in order that the 
appeal to that Court may be heard and decided on its merits, 


‘and that the costs incurred in the District Court should abide 


the result of such appeal. The respondents must pay the costs 
of this appeal. , 
Appeal allawed. Case remanded. 3 
Solicitors :— T. L. Wilson & Co., for appellants 
Solicitors :— Sanderson, Adkin, Lee & Eddts for respondents. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present Sir Charles Arnold White, K4, Chief Justice, 
and Mr. Justice Abdur Rahim. 


G. Narasimhulu Chetti and another .. Appellants * 


(Defendants) 
v. 
. Fa K. Sundara Chariar and another ae Respondents 
(Plaintiffs and legal 
representative of ist 
plaintif.) 


Principal and agent—Power of Attorney to sell immoveable property—Construction Warasimhula 


—WNo authority to receive purchase money - . Chetti 
v. 
Obiter. —A mere general authority to sell immoveable property does not carry Bundara 


with it an implied authority to receive the purchase money. Chariar., 
Appeal from the judgment of Mr. Justice Wallis in O. S. 
No. 192 of 1906 on the file of this Court. 


The facts appear sufficiently from the judgment of Addur 
Rahim J. l 


y. Masilamany Pillat for appellants. 
A. Krishnasamt Atyar for respondents. 


` V. Mastlamant Pilla: for appellant contended :—(r) On the 

facts proved in the case Devarajulu Naidu had only an authority 

to negotiate and not to conclude a contract. “ To settle every- 

`- thing” simply means to “ negotiate,” not to enter into a binding 

contract. Hamer v, Skarpt, The Vale of Neath Colliery Co. v. 
Furness ,? Goodwin v. Brinda’, relied on. 


(2) Assuming that Devarajulu Naidu had authority to con- 
clude a contract he had not authority to receive the purchase 
money— Mynn v. Folcffe+, Viney v. Chaplin” (case of a solicitor. 


The plaintiff cannot rely on any plea of ratification. There 
is absolutely no evidence as against the first defendant. The 
evidence as against the 2n : defendant is suspicious. 





* 0O S. A. No. 39. of 1908. 17th March, 1910. 


1, (1874) L.R. 19 Eq. 108. 2. (1876) 45 LJ, Ch. 276, 
3, (1868) L. R. 5 C..P. Ex. 99, 4, (1834) 42 R. R. 802, 


5. (1858) 27 LJ. Ch. 434, 
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PE A. Krishnaswami Atyar for respondents.—(I) The firsti 
e . . . . Bog 
v question is whether Devarajulu was authorized to enter into 


ao and conclude a contract on behalf of defendants 2 and 3. Tt 
is submitted that he had authority to conclude the con- 
tract. ` In support of this I rely on the following circumstances : 
—(1) The parting with the title-deeds. (2) The notices referring 
purchasers to Devarajulu. (3) The representation to the pence 
by defendants that Devarajulu was to “settle every thing?\___ 
(4) The subsequent acquiescence of the parties isalso evidence of 
previous consent. See Blackwood & Wright on A gency, p.92. Each 
circumstance by itself may not be conclusive. It is the cumula- 
tive effect that has to be considered. The distinction between an 
authority to“negotiate,” “to procure purchasers,” and“‘to conclude 
a contract” is no doubt well known to law. But the question is: 
what is the authority in this case? We have not to construe 
here a written instrument wherein the expression “settle” occurs. 
A parol authority receives a liberal construction by Courts. See 
Bowstead on Agency, p. 71; Pole v. Leask t. 

If the authority is expressed in ambiguous terms, third 
parties and their agents are entitled to put their own construction 
and the principal will be bound thereby. See Bowstead on Agency, 
Pp. 33, 56. See Lreland v. Livingston *. 


(II) Assuming that Devarajulu had authority to concludea 
contract, had he the authority to receive the purchase money ? It 
is submitted that the authority to receive the purchase money is 
incidental to an authority to conclude a contract. The case of 
Mynnev. Folife? relied on by the other side does not lay 
down any general rule. It deals with the case of an auctioneer. 
It is distinguished on that ground in Blackwood & Wright on 
A gency, pP. 92, where the proposition above stated is laid down. 
See also Capel v. Thornton 4; Howard v. Chapman®. The state- 
ment in Darton Vendors & Purchasers is too vague and general 
and ought not to be accepted. 


(III) Assuming that Devarajulu had neither the 
authority to do the one nor the other, the defendants 
1. {1860) 28 Beav. 562. 2 (1872) L.R 5 H.L. 896. 


3, (1834) 42 R, R, 802. 4, (1828) 33 R.R. 678, 
B, (1831) 34 RR. 814, 
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have ratified the act and they cannot now dispute Devarajulu’s 
authority. And on this point the distinction between the case 
of a person who is already an agent-acting outside the scope of 
his authority and the case of an utter stranger purporting to act 
on behalf of another person is to be keptin view. See Black- 
wood & Wright, p. 180. In the former cases very little evidence 
will suffice. Non-repudiation after uotice is treated as tanta- 


„mount to ratification—see Prince v. Clark? (case of a principal 


uot repudiating the purchase of goods) ; Fothergill v. Phillips? 
(one of two co-tenants contracting to sell joint property and the 
other co-tenant not repudiating it); Bagg v. Strong? (case of a son 
acting in excess of authority; “every additional hour and day 
operates as an acquiescence”). Here there is not only non- 
repudiation and delay but there are positive acts on the part of 
the defendants. The receipt, the execution of the sale deed by 
one of the defendants, the permission to D to receive and 
retain the purchase money, are more than sufficient evidence of 
ratification. Referring to Exh. C and Æ, the vakil argued that 
a party cannot rely on a pleaof non es# factum if he knows of 
what the deed was about—Howatson v, Webb*—and it is not the 
defendant’s case here that there was any misrepresentation. 


The Court delivered the following 


JUDGMENTS :—The Chief Justice :—The first question 
which arises for consideration in this appeal is whether the 
evidence establishes that Mr. Devarajulu Naidu had authority 
to sell the house in question on behalf of the defendants—an 
authority to sell either at the price for which he purported to 
sell it or the best price that could be obtained or at any proper 


` price. In other words, does the evidence establish that he had 


a general authority to sell the house without a further reference 
to his clients or principals on whose behalf he purported to be 
acting? Then there is the further question, which is to a great 
extent a question of law; as to whether, assuming that the evi- 
dence does establish that Mr. Devarajulu Naidu had authority 
to seli on behalf of certain principals, he had by virtue of that 
general authority also an authority to receive the purchase 


í 
1. (1823) 1 Barn, and Cress 186. = =, (1871) Li R. 6 Ch. Ap. 770, 
“8. (1857) 65 E.R. 793 at 796. ; 4. (1907 1 Ch. 537. 
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money on behalf of the principals soas to bind the principals by 
that receipt. 

With regard to that second question, I will dispose of it at 
once before I proceed with the facts of the case. We find the 
law to be thus stated in Darton Vendors and Purchasers on 
page 213 : “He,” (that is the agent), “cannot, without special 
authority, receive the purchase money.” One case which is 
cited by the learned author in support of that proposition is the 
case of Mynn v. Foliffe, which is now to be found reported in 
42 Revised Reports, page 802. There it was held that “an 
agent employed to sell an estate has not, as such, authority to 
receive payment.” It was suggested that that decision had only 
reference to the facts of that particular case where apparently 
the agent was an auctioneer and it is suggested in one of the 
Text Books— Wright on Agency—that that was the effect of 
the decision. But there is nothing in the decision itself to sug- 
gest that its application is to be limited to cases where the agent 
is an auctioneer. So far as I know, it has never been so suggest- 
ed in any of the later cases in which this question has been dis- 
cussed. Ialso findin the case of Viney v. Chaplin,* the 
following observation of the Lord Chancellor Cranworth on page 


. 437:—“ It is quite clear that if a purchaser pays his purchase 


money to a person not authorized to receive it, he is liable to 
pay it over again; and it may, I think, be consideréd as esta- 
blished, that the possession of the executed conveyance, with 
the signed receipt for the consideration money indorsed, is not, 
in itself, an authority to the solicitor of the vendor to receive 
the purchase money.” There were authorities cited by the learn- 
ed vakil who argued this case on behalf of the respondents, 
and argued with great ability, but it seems to me none of them 
is in point with regard to this particular question. None of 
them displaces the authority of the cases to which I have refer- 
red. If it became necessary for me to express an opinion on the 
point, I am prepared to hold that a mere general authority to 
sell land does not carry with it an implied authority to receive 
the purchase money for the land on behalf of the principal. 

Now let us see how the evidence. stands in regard to the 
first question, 2. e., does it establish a general authority in Mr. 

1. (1858) 27 L. J. Ch. 434, ` 
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Devarajulu Naidu to sell this house on behalf of the defendants? Narasimbula 
Mr. Devarajulu Naidu is a Vakil of the High Court. The pro- sae 
perty in question is owned by two brothers who form an undi- oe 
vided family. Their mother is also alive. On the zoth February = —. 
1906 Mr.‘Devarajulu Naidu wrote the letter Exhibit £. That is i lac 
the first document which has reference to this transaction. In 
that jetter he acknowledged the receipt of Rs. 2,000 in respect 

~~ ‘thie saleof the house ia question, the price settled according 
to the letter being Rs. 3,500. The balance, the letter goes on, 

„would be paid in the course of a month, Then the letter says : 

u I will give you the title-deeds of the house on my return from 
Nellore which will be on or about the 8th March when you can 
inspect them.” There is not a wordin that letter to suggest 
that Mr. Devarajulu Naidu was acting on behalf of clients. Any 
one reading the letter, it seems to me, would at once form the 
impresion that he was selling this property on his own behalf. 


What is the evidence of any antecedent authority given by 
the defendants to Mr. Devarajulu Naidu to seil this house ? The 
2nd plaintiff gives evidence. He speaks of a writing, of an 
advertisement on the wall of the house: ‘ This house for sale, 
intending purchasers should maze enquiries of Devarajuin.” 
Then he goes on “I went inside and saw the house. I then saw 
defendant 1 and defendant 2 and their motherand asked ‘them. 
They said the house was ‘for sale, also that Rs. 3,000 or Re. 3,200 
had been offered, and if I wanted the house I should go to 
Devarajulu Naidu.” Later on in cross-examination he says: 
« When I visited the house all three told me Devarajulu was the 
person to settle with.” Later on again: “Both of them tola 
me to go to Devarajulu and told me to settle everything with 
him.” It is to be observed that this witness, one of the plaintiffs, 
does not suggest that Dev arajulu Naidu ever represented to him 
that be had authority to sell this house on behalf of the defen- 
dants, still less does-he suggest that Devarajulu Naidu stated 
that he had authority to receive the purchase money of the house 
on behalf of the defendants. 


Going back for a moment to Exhibit 4, ome cannot help 
observing that the method of payment adopted is ofan unusual 
character;. The contract apparently was made onthe 2oth 
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February. In the ordinary course of business, I take it, the 
purchase money would have been paid when the conveyance was 
signed. What happened was that payment was made by the 
plaintiffs of no less than Rs. 2,0co out of the Rs. 3,500. Fur- 
ther, the payment was not made in cash;it was made by the 
endorsement of a cheque, which the plaintiff happened to-have, 
to Mr. Devarajulu Naidu. That is a very curious feature of the 
case and at once, to my mind, gives rise to doubts as to whether. 
this was an ordinary dona fide transaction in which Devarajulu 


‘Naidu wasacting in the interests of his clients or whether it was 


not a transaction by which he hoped to obtain immediate com - 
mand of a considerable sum of ready money. Passing on to 
the rst plaintiffs evidence, he says:—‘‘ i made enquiries of the 
senior man, the junior man and the mother. They told me to 
settle everything with Devarajulu. Now I pass on to the 
evidence of Mr. Devarajulu Naidu himself. Here again, so far 
as I recollect his evidence, he does not say that he represented 
to the plaintiffs that he had authority from the defendants to 
sell this house. At any rate, he does not state that he had autho- 
rity to sell the house and receive the purchase money. He does 
not say so in so many words. What he says is: “The house was 
for sale. A sale was put up. I was to arrange for the sale, 
The defendants and the mother authorized me to sell the house 
and invest the money and purchase a small house for Rs, 1,000. 
They put up the notice that people were to enquire of me.” 
That is what he says in examination-in-chief. In cross-examina- 
tion he says: “I wasto consult them after I got an offer. 
The plaintiff made the offer a week before I gave the receipt for 
Rs, 2,000. ‘The price was fixed then. The 2nd defendant was 
present when I fixed Rs. 2,000. When I communicated it to the 
mother, I had not communicated with the 1st defendant before 
giving the receipt. Itook the consent of the mother for 
the receipt of the advance. I did not know what the ad- 
vance was tobe.” Then he.says: “I wanted money then 
aud I used the money for my own purposes with the consent 
of the mother and the and defendant.” That portion of 
the evidence has reference to another. aspect of the case. 
Then there is another witness called for the plaintiff, Sundara 
Chariar. He says, ‘‘ The house was for sale. There was a notice 


PART XIII.] THE MADRAS LAW JOURNAL REPORTS. ` 485 


on the wall. I offered Rs. 3,200 for a friend Srinivasa Chari. I Narasimhnli 
made the offer to defendants and they referred me to Devarajulu Chetu 

Naidu.” ‘There is also the evidence of Rangasawmy Naidu and 
Manavala Moodelly. That, I think, is all what I may call the 
antecedent evidence with reference to the alleged authority to 
Mr. Devarajulu Naidu to sell the house in question. The defen- 
dants and their mother deny that any authority was given to Mr. 

_~_-Dévarajulu Naidu to sell the house on their behalf. 


v. 
Sundara 
Chariar. 


. Chief Justice, 


Then we have to consider whether there is evidence which. 
shows that the defendants ratified what Mr. Devarajulu Naidu 
did so as to make them liable for his action in entering into 
the contract and receiving the purchase money. The document 
Exhibit C is relied upon by the plaintiffs as evidence of ratifica- 

“tion. This document to my mind raises a strong suspicion as to 
the dona-fdes of this transaction. ‘The plaintiffs’ case is that they 
were in treaty with Mr. Devarajulu Naidu as vakil for the deten- 
dants for the purchase of the property, andon the 2oth February 
they in good faith paid him Rs. 2,000 as part payment of the 
purchase money. We find that by Exhibit C the signature of 
the 2nd defendant is obtained to a somewhat extraordinary 
document which states that the consent of the and defendant and 
his elder brother the rst defendant is given for the saleof this 
house, that the plaintiffs had paid Rs. 2,000 by cheque anda 
further sum of Rs. 25 on the date of Exhibit C to the and defen- 
dant, and that the aud defendant had received in cash Rs. 2,025. 
I cannot help asking myself: If this wasan ordinary business 
transaction in which the plaintiffs relied upon Devarajulu 
Naidu’s representations that he was selling on behalfof the 
defendants, what was the necessity for obtaining this document 
Exhibit C from the younger of the two brothers? Then we 
find that the document purports to be signed by the and defen- 
dant on behalf of his elder brother. The document itself to my 
mind gives rise to suspicion, especially when we consider the 
fact that neither in Exhibit D, the draft conveyance, nor in 
Exhibit Z, the sale-deed, although other payments of sums of 
mouey in part paymentof the purchase money are recited, is 
there any reference to this alleged payment of Rs. 25 to the and 
defendant. It is suggested that Exhibit C may have been 
antedated, Iexpress no opinion about that. But, apart from 
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any question of the possibility of its being antedated, it seems to 
me the document in itself is of a character which cannot but give 
rise to a considerable amount of suspicion. 

Then what is the evidence with regard to the circum- 
stances in which this document was given? The ‘evidence 
on behalf of the plaintiffs with reference to this document is 
quite general. I do not think Devarajulu Naidu fefers to it at 
all. The and defendant’s evidence is as follows: “I cannot 
read or write English or Tamil. .I received Rs. 25 from plaintiff 
as ahandloan. Neither my mother nor my brother authorized 
me to receive Rs. 25. I took it for some business as a hand loan 
to pay debts. They said you must affix your signature on some- 
thing like a receipt * * * I do not know in what language it was.” 
Then in cross-examination he said: ‘“Isigned Cas a voucher 
for Rs. 25.” That is the second document upon which the 
plaintiffs rely as a ratification of the conduct of the alleged agent 
in entering into this contract to sell. 


Then they also rely upon Exhibit Æ which is the conveyance 
signed by the 2nd defendant, It is an instrument dated the 2oth 
July 1906 and it is signed by the 2nd defendant. It purports to 
be attested by the mother as a markswoman. Let us see what 
is the evidence of the and defendant with regard to the circum- 
stances in which he signed this document. The evidence 
adduced on behalf of the plaintiffs is merely general that the 
document was signed by the 2nd defendant and attested by the 
mother. Mr. Devarajultt Naidu says in regard to this :“ I was 
present. 2nd defendant knew what the sale deed was. It was 
not represented to him that it wasa finalor stamp paper for 
Rs. 25. It was read over to him.” That is what he says with refe- 
rence to Exhibit Æ. In cross-examination, speaking of the 2nd 
defendant, he says :“ Defendant 2 does not write English. He 
cantead Telugu. I have not seen hi.n read or write Tamil.” 
In examination-in-chief the and defendant says: “I signed Æ. 
It was not read out and explained to me. Devarajulu Naidu was 
present. I asked him what it wase He keptquiet. Alwar Chetty 
kept quiet” (I will refer to him later), Then there is a passage 
which is not quite clear—“But the plaintiffs said you borrowed 
25 being 5 on the first occasion and 20 on-the second. This - 


PART XIII. ] TER MADRAS LAW JOURNAL REPORTS. 487 


is an “on demand” for that, My mother was downstairs. 
She was not present when I signed” In cross-examination he 
says: “signed Æ in plaintiffs’ house. My mother was down- 
stairs. I first went to the plaintiffs’ house and then went back 
and fetched my mother. The plaintiffs said I had to give my 
sigsature for the 5 and the 2oand that my mother should also be 
brought for that purpose. Although I took my mother she was 
‘ not present when I signed. * * * I wrote the statement that 
‘this is the mark of S. Ranganaikammal.’ Idid not see my 
mother there when I signed it. -They wanted her to affix her 
mark. She refused and went downstairs.” “ My mother enquir- 
ed what the document was about and they said it was about the 
Rs. 25, It was in reply to her they said that. It was in reply 
_ to me and not to my mother.” Then the mother with reference 

to this Exhibit Æ says: ‘‘Myson came and called me and I 
went to plaintiffs’ house with my son, The plaintiffs said there 
was a paper for 5 and a paper for 20, and tbat as they were on 
two papers, now as only one paper is required, you need not be 
afraid. They asked me to put my signature. I refused.” ‘That 
I think is the evidence with regard to the circumstances in 
which, according to the case for the plaintiffs, this document, 
Exhibit Æ, was signed by the and defendant. Again I have to 
point ont that it seems unusualif it was a transaction on behalf 
of the family that the plaintiffs would be content with the 
signature of the 2nd defendant. The 2nd defendant was at that 
time a youth of r8o0r 19 years and Mr. Justice Wallis observes 
in his Judgment that neither he nor his brother, the rst defen- 
dant, appear to be ‘ofa high order of intelligence.’ 


With regard to the oral evidence as to the alleged ratification 
by the priacipals, the two defendants, of what was done by their 
agent, Mr. Devarajulu Naidu, the case put forward by Mr. 
Devarajulu Naidu is that he retained the whole of this purchase 
money and that he used it for his own purposes and that he did 
this under the authority of the defendants and their mother. The 
evidence of the 2nd plaintiff, if true, would show that the 
defendants authorized the retention of this money by Mr. 
Devarajulu Naidu. That authority to retain of course would 
be a ratification of the receipt by him of the money on 
their behalf. The 2nd plaintiff skys: “I paid by chequeson the 
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National Bank for Rs. 2,000-0-0, in my favourwhich I endorsed 
in blank. I offered it to and defendant but he told me to give it 
to his brother-in-law.” ‘The witness is apparently speaking to 
what took place on February 2oth. In chief examination, Mr. 
Devarajulu Naidu says: “On the 2oth I received Rs. 2,030-0-0. 
The 2nd defendant and his mother knew subsequently.” Ido 
not say these two statements are mutually contradictory : but 
the statement that the 2nd defendant andthe mother knew 
subsequently, z. e., subsequently to the 2oth February, is certainly 
inconsistent with the statement by the and plaintiff that he 
offered the cheque to the and defendant onthe 2oth February 
and that the defendant then told him to give it to his brother- 
in-law, z. e., Mr. Devarajulu Naidu. What does Mr. Devarajulu 
Naidu say with reference to the suggested ratification? I have 
read a portion of his evidence. He said: “The 2nd defendant was 
present when I fixed Rs. 2,000-0-0* * * . JI wanted money 
then and I used the money,” z. ¢., the money which he received 
from the plaintiffs, “for my own purpose with the consent of the 
mother and the and defendant. The rst defendant was saying 
that the money was toremain with me. It had been settled 
that the sale proceeds was to be invested with me.” That cer- 
tainly is a very curious story—it is a genera] statement that he 
had a general authority to retain the money which he was to 
receive on the sale of this property and to use it for his own pur- 
poses. Mr. Devarajulu Naidu was ina somewhat delicate 
position and it behoved him, it seems to me, to be particularly 
careful to see.that the sale proceeds of this property reached the 
hands of his clients—two young men not particularly ‘bright’ who 
were his connections or relations. After the money had safely 
reached their hands, it was open to him of course to come to a 
fair arrangement with them for the purpose of getting the money 
back for his own purposes. It seems to me if he was not pre- 
pared to pay the money over to his clients—I take it they were 
his clients—then he could have obtained precise and specific 
written authority from his clients before he proceeded to appropri- 
ate the money to his own purposes : and if he chose to act in the 
way he did act, all I can say is that itis necessary carefully to 
scrutinize the statements which he makes inthe witness-box 
seeing that he was not only an interested witness in the sense 
that he wanted to support the sale but also an interested witness 
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in the sense that he got and used the money. In these circum- 
stances, I say it is necessary to scrutinize his evidence with the 
greatest care. Now the two defendants and the mother deny 


that he had any authority to sell the house at all. The question 
is: Which story is one to accept? 


7 
A 


" Thete is another somewhat curious feature in connection 
with this case. One would have thought that Mr. Devarajulu 
Naidu, a Vakil, would have taken the earliest opportunity in 
his examination-in-chief to explain that, although he was acting 
for these parties in connection with the sale of this house, it had 
been arranged that he was to use the money for his own purpo- 
ses. There is not a word of this in examination-in-chief, and it is 
not until we come to his cross-examination he says: “ I wanted 
money. I used it for my own purposes with the consent of the 
mother and the and defendant.” Of course it is an unusual 
story but it is a possible story, and if there had been something 
in the nature of evidence to corroborateit, one might be prepared 
to accept it, notwithstanding the denial given by the defendants 
and their mother. Mr. Devarajulu Naidu apparently saw the 
desirability of this story receiving some corroboration because he 
says in his cross-examination: ‘It was at that time I gave a 
promissory note in favour of the mother for Rs. 2,500 of my own 
accord.” That Rs. 2,500 is the amount of the purchase money. 
.“T gave it to Alwar Chetty at her request.” Now the mother 
denies that she ever asked Devarajulu Naidu to give to Alwar 
Chetty. The person to speak of this transaction is of course 
Mr. Alwar Chetty himself. Mr. Alwar Chetty was not called as 
a witness by the plaintiffs. The learned Judge in coming to the 
conclusion at which he arrived attached a good deal of importance 
to the fact that there was no immediate repudiation of the alle- 
gations in Exhibit Z which is a letter sent on the znd July 
1906 by Mr. Doraisamy lyengar, who was acting for the plain- 
tiffs, to the defendants. In that letter the part payments of the 
purchase money are stated and a tender is made of the 
balance of the purchase money Rs. 975. It is admitted that the 
Ist defendant refused toaccept the Rs.g75 which was then tender- 
ed as the balance of the purchase money. And, although no doubt 
weight is to be attached to the fact that there was not an im- 
mediate repudiation, seeing that the tender was refused by the 
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ist defendant, speaking for myself I do not know that I am pre- 
pared to attach as much importance to that fact as the learned 
Judge apparently thought should be attached to it. 

I always hesitate to differ on a question of fact, where the 
Court of first instance hadthe great advantageof hearing the 
witnesses and seeing their demeanour ia the box, and so it is not 
without some hesitation that 1 differ from the conclusion of fact at 
which Mr. Justice Wallis atrived. But after giving the best 
consideration I can tothe evidence and having had the benefit 
of a full argument on behalf of the respondents, the conclusion 
at which I have arrived in this case is that the plaintiffs have 
not discharged the onus which rests upon them and that they have 
not shown that the and defendant gave to Mr. Devarajulu Naidu 
a general authority to sell this house at the price at which he 
purported to sell it without any further reference to the defen- 
dants or to their mother; and that being the finding of fact 
which I feel myself on the evidence compelled to arrive at, I think 
we must set aside the dectee of the learned Judge in favour of 
the plaintiffs and dismiss the suit with costs here and in the 
Court of first instance. And one word with regard to Mr. Deva- 
rajulu Naidu. My learned brother and myself have consulted 
together in the matter and it seems. to us that there is a prima 
facte case for enquiry into Mr. Devarajulu Naidu’s professional 
conduct* in connection with this transaction and the necessary 
steps will be taken with a view to holding an enquiry. 


PA 


Abdur Rahim J :—This appeal is from a judgment’ 


of Wallis J. in a suit instituted by the plaintiffs to enforce 
specific performance of a contract to sell a house belong- 
ing tothe defendants Nos. 1 and2. The contract to sell 
the house was entered into by Mr. Devarajulu Naidu, a 
Vakil of this Court, and the first question is whether Mr. 
Devarajulu Naidu had authority in that behalf from the de- 
fendants. All that is proved in this connection is there was a 
notice put up on the outer wall of the house that the house was 
for sale and that enquiries were to be made of Mr. Devarajulu 
Naidu who was then acting as vakilot the defendants. Then 


"we have the evidence of the two plaintiffs that on enquiry being 


made of the defendants they were referred by them to Mr. Deva- 
rajulu. Naidu who would settle everything.. There is also the 
—— pe 
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evidence of another intending purchaser who was similarly 
referred to Mr. Devarajulu Naidu. ‘This is all the evidence of 
authority relied upon on behalf of the respondents. They do 
not appear to have made any proper enquiries as to the nature 
and extent of Mr. Devarajulu Naidu’sauthority. It seems to me 
it will be going too far to say that the notice on the outer wall 
of the house and what was said bythe defendants shows that 
Mr. Devarajulu Naidu had authority to sell on their behalf. All 
that it amounts to is that the defendants referred to their vakil 
who was authorized by them to treat with the purchasers and to 
negotiate with them regarding the sale of the house; and this 
is made still clearer by the fact which Mr. Devarajulu himself 
admits in his cross-examination that he was to consult the de- 
fendants as regards the price of the house. But it has been 
contended by the learned vaki) for the respondents that, if there 
was no’authority to begin with, there has been ratification of 
the act of Mr. Devarajulu by the conduct of the defendants ; and 
for this purpose he relies upon Exhibits C and Æ. Exhibit C, as 
pointed out by his Lordship the Chief Justice, is a most curious 
document, and I agree with him in regarding it as a most 
suspicious feature in the case of the plaintiffs. Immediately 
after the contract was entered into Rs. 2,000 was paid to Mr. 
Devarajulu as an ‘advance’, but it appears that some time after- 
wards, the plaintiffs paid Rs. 25 to the 2ud defendant who at 
the time was about 18 years of age, and got him to sign Exhibit 
C. Itis absolutely clear that the design of Exhibit C was to 
get an acknowledgment of the authority of Mr. Devarajulu from 
the and defendant and there can be little doubt that the plain- 
tiffs felt the need of sucha document as they were not sure at 
the time that Mr. Devarajulu Naidu had authority to sell the 
house. The 2nd defendant says that he received the Rs. 25/- 
as a loan and he understood that the document which he signed 
only related to the loan. Exhibit C is written in Tamil. It is not 
proved that the ana defendant knows Tamil,and if he did read and 
write Tamil, Mr. Devarajulu Naidu, who was a witness for the 
plaintiffs, was in a position to proveit. The 2nd defendant has had 
no independent advice and, having regard to the circumstances 
under which Exhibit C was executed,I am altogether unable to rely 
upon it as evidence of ratification. I should also like to point out 
that the existence of this document, Exhibit C, is not mentioned 
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either in Exhibit D or Exhibit Æ. Exhibit D is a draft convey- 
ante and Exhibit’ Æ is the sale-deed purporting to have been 


` signed by the and defendant. Both these documents recite the 


soms of money which had been paid ; but most curiously make no 
mention of the Rs. 25. I find it, I must admit, difficult to conceive 
that a purchaser of property who had paid even a small sum like 
Rs. 25 under circumstances which would make the receipt ob- 
tained for Rs. 25 of the greatest importance to him, should have 
forgot the fact of the payment or the existence of the document, 
A suggestion was made by the learned vakil for the appellants 
that Exhibit C must have been antedated. In the absence of any 
explanation as to why it is not mentioned in Exhibits D and Æ, 
I am not prepared to say that the suggestion is without founda- 
tion. 


Exhibit Æ is signed by the and defendant. It isa docu- 


ment in English and the 2nd defendant does not know English; 
he can only sign his name in that language. The evidence as 
regards its execution is that the document was read out to the 
and defendant and he signed it. But I do not see’the use of read- 
ing out a document written in a language which is not known-to 
a person. without explaining what it is all about. The plaintiffs 
or their legal advisers could not have failed to realize the import- 
ance of the execution by the 2nd defendant of this document ; and 
if the and defendant executed it with knowledge of its contents, 
proof of this ought to have been forthcoming. 


It has been contended by the learned vakil for the respond- 
ents that the 2nd defendant having signed the document, the 
burden is thrown upon him to show that he ‘signed it without 
knowing its contents. Undoubtedly that is so. In ordinary cir- 
cumstances, one would expect that the person who alleges that 


he signed a document without knowing the nature of its con- 


tents, must satisfy the court to that effect. But, having regard 
to the circumstances of this case, it is impossible for us to regard 
the signature of the and defendant to Exhibit Æ as having been 
put with the knowledge of the contents df that document. 


Now I come to the evidence of Mr. Devarajulu Naidu him- 


‘self. ‘The learned Judge in the Court of first instance has 


accepted his evidence and relied upon it. We are bound, on a 
pure question of believing or not believing the evidence of a 
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particular witness, to attach the greatest possible importance Narasimhul 
to the opinion of the learned Judge who saw the witness while ode 
giving his evidence regarding the credibility of his evidence ; ee 
but there are facts in this case bearing upon the conduct of the 

witness which, if unexplained, are of greater materiality as Rabin J. 
affecting the weight to be attached to his words than his mere 
demeanour inthe wituess box. It appears that, at the time of the 
transaction, this witness was in considerable pecuniary difficul- 





ties. There were decrees against him and he was pressed for 
money. It is possible there was some talk at that time among 
the defendants and their mother of partiticning their property. 
If there was sucha proposal, Mr. Devarajulu seems to have 
seized the opportunity of suggesting the sale of the house with 
the result that the entire sale proceeds went to his pocket. He 
was their professional adviser anda distant connection. He docs 
not tell them, and there is no evidencein the case from which we 
might infer, that these two young men knew anything about his 
embarrassed circumstances. In the witness box he gives out that 
he owns certain mica mines worth 1 lakh of rupees; but all the 
same he was in great monetary difficulties. Without apprising 
his clients of his real pecuniary position, he advises them to sell 
the house, and when he manages to sell the house he appropriates 
the money to his own use. He says he gave a pro-note in favour 
of the mother of the defendants for Rs. 2,500 which he says he 
borrowed from them with their authority. But that pro-note is not 
produced and no attempt has been made to produce it. Alwar 
Chetty, to whom the pronote is said to have been handed over, 
was not examined. These are the facts which should be borne in 
mind in examining Mr. Devarajulu Naidu’s evidence ; and I must 
confess that these circumstances weigh with me considerably in 
not accepting his evidence unless corroborated by other evidence. 


As regards the authority to sell the house, knowing, as I 
think he did, that he intended to appropriate the proceeds of it, 
I should have expected that,. having regard to his professional 
relation to the defendants, he would have taken every precaution 
to secure a proper authority from them. He does nothing of the 
kind. 


Then as regards his statement that he had authority further 
to invest the money with himself”, Ishould have thought that 


darasimbul u 
Chetti 
vo- 
Sundara 
Chariar. 


Abdur 
Rahim J. 


494 THE MADRAS LAW JOURNAL REPORTS. [VoL XX. 


having regard to the facts already mentioned, he would have 
been still more careful not to leave the fact of his having 
such authority a matter for debate. He wasa most interest- 
ed witnessin the case, perhaps in some respects ever. more 
interested to support the transaction than the plaintiffs; and there 
being no corroboration of his evidence as I read the record, I re- 
gret, I cannot agree with the learned Judge that the word of Mr. 
Devarajulu Naidu should be accepted on the question of autho- 
rity. 

As regards the question of law that has been discussed, whe- 
ther authority to sell, supposiug there was such authority in this 
case, would include an author'ty to receive the purchase money, 
it seems to-me there can be hardly any room for doubt that, when 
the authority to sell is with respect to immimoveable property, it 
does not ordinarily imply an authority to receive the purchase 
money. The learned vakil for the respondents has relied on the 
cases of Capel v. Thornton and Howard v., Chapman reported in 23 
Revised Reports, page 678 and 34 Revised Reports, page 814, 
respectively, in support of his contention to the contrary; but 
those were all cases of sale of goods. It seems to be quite evident 
that if an agent, for instance, an assistant in a shop, has autho- 
rity to sell goods, it is to be presumed that he should have autho- 
rity to receive the price of those goods. But the case of a sale of 
immoveable property is not governed by similar considerations 
and, as has been pointed out by the learned Chief Justice, the au- 
thorities show that a person having authority to sell immoveable 
property does not, by necessary implication, have the authority 


“to receive the purchase money. I agree in the order proposed by 


the learned Chief Justice. 


f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, A“, Chief Justice, . 
Mr. Justice Miller and Mr. Justice Krishnaswami Aiyer. 
In the Matter of a Vakil of the High Court.* 
Mr. M. D. a Vakil of the High Court. 


Pleader— Professional misconduct—dgency business—Using principal's money 
for agent’ s own business without authority. : 


A vakil acting as an agent for sale of immoveable property will be acting im- 
properly in using the purcbase-money for his own purposes without authority from 


hig principals 
Ee eee 








* 12th April 1910, 
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In the particular case before their Lordships, they deemed it sufficient to censure Inve 
the vakil for the abuse of his position as agent, having regard to the fact that the 3 High Cour 
. Yakil was not acting as vakil in the agency and also to the fact that there was no Vakil, 
dishonest intention on his part. 


Rule dated 24th March 1g1oissued to Mr. M. D, a Vakil of 
the High Court, calling upon him to show cause why he should 
not be suspended or dismissed under S. 10 0f the Letters Patent 
‘for selling a house belonging to the defendants in O.S. No. 192 
of 1906* without their consent and appropriating to his own use 
_ without their authority a sum of Rs. 2,50^ received by him on 
their behalf as part of the purchase price of the said house. 

A Vakil was asked to negotiate a sale of a house belonging to 
two brothers, oneof whom was a minor represented by his mother 
as guardian. The Vakil concluded a contract for sale with 
certain persons from whom he received an advance of Rs. 2,000 in 
February 1906 and Rs. 100 and Rs. 4co in May 1906. In July 
the sale was repudiated by the vendors and the Vakil thereupon 
executed a promissory note for Rs, 2,500 in favour of one Alwar 
Chetty a relation of the vendors.’ The vendees then brought a 
suit for specific performance of the contract to sell against the 
vendors in which it was held that the Vakil had no authority to 
conclude a contract or to receive Rs. 2,500 on behalf of the vendees. 
In the meanwhile Alwar Chetti obtained a decree on the pronote 
for Rs. 2,500 against the Vakil which remained unexecuted 
owing to his doubt whether he could execute the decree. The 
charges against the Vakil are that he sold the house without = 
the owners’ authority and that he misappropriated the Rs. 2,500 
to his own use between February and July 1906 by utilising it in 
his mica mines which had been a source of loss to him especially 
at a time when he was in great pecuniary difficulties unable to 
discharge many of his debts. 

The Advocate-General (P. S. Stvaswam: Atyar) for the 
Pleadership Board. l 

P. R. Sundara Atyar for th? Vakils’ Association. 

F. L. Rosario for the Vakil. ; 

The Advocate-General.—The charges relate to (1) the pleader’s 
tight to receive the purchase money and (2) his right to retain 
the money. As for the first, there may not be any moral delin- 
quency in receiving the money inasmuch as he might have bona 
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fde thought that his authority to sel] would give him power 
to receive the money—[Azyar J.—Yes; many people think 
so] [C. ¥—YVon need not refer to the authorities to show 
whether an authority to sell gives one a power to receive the 
money.] The Advocate-General then went into the evidence 
showing whether the Vakil had authority io sell the house, There 
is no voucher or security given by the Vakil to the vendors at the 
time of his receipt of Rs. 2,500. It was some time afterwards, te, 
after the sale went off, that he says that he executed a pro-note 
for this sum in favour of a stranger. There was a misappropria- 
tion to one’s own use even though it be for a short time. Itis an 
offence under S. 405, I. P. C. Dishonesty lay in utilising the 
money without the consent of the vendors, especially at 
a time when the Vakil was in embarrassed circumstances. 
[C. ¥—The vendors were the relatives of the Vakil] 
[Acyar F—Can you say that he acted as a Vakil in this case 
or as a friend or relative?] Yes: he is a relative and it is impos- 
sible to say that he acted as a Vakil. [Azyar J.—Is-it one 
of the usual kind of things for a Vakil to act as a broker to sella 
house?] No. Any how even as a relative he ought to have been 
more honest. [Azyar J.—What is the degree of criminali- 
ty you attribute to him?] Temporary misappropriation without 
any authority from the vendors, [Azyar J—Could he not 
have Jona-fide believed that he had authority to use the money 
temporarily, especially as he was asked to make the partition be- 
tween the two brothers, the vendors ?] If he had paid the interest 
for the period, that would have probably shown the absence of 
mula-fides. 

P. R. Sundara Atyar, for the Vakils’ Association.—A Vakil 
who is asked to sell land and who receives the purchase money 
ought to treat that money distinct from other money and from 
outfees as it stands jn a different position, Outfees are considered 
as debts. Misappropriation of such parchase money even tempor- 
arily, whether the Vakil acted as Vakil or not, is not justified. 
[Azyar J.—Vakils do not seem to give stamped receipts for 
outfees as in the case of debts. ] 

F. L. Rosarto—[The Court intimated to Mr. Rosario that 
he might confine his arguments to the question as to his 
clieqt’s right to retain the mouey and utilise jt for his 





` 
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purposes.] The Vakil had the consent of the vendors to receive 
and retain the money. [Cour#—No consent to retain can 
be assumed. You retained it from February to July.) I gave a 
promissory note in July which was accepted by the vendors. 
[Court.—What is there to show that the parties gave up their 
right to interest? Unless you prove the consent of the vendors 
for your retention and dealing with it as you liked, how is your 
appropriation justified ? You spent it in your speculative conceru.] 
[Azyar J. The rst vendor was a major; the 2nd was a minor 
whose mother you say gave you consent. Do you say that you 
had the consent of the rst who was not present for your utili- 
sing the money.] It is now assumed that I had authority from all 
to receive the money. The other side must establish that I am 
guilty. My guilt cannot be assumed. Nor any dishonest 
intention. It is only a civil liability for which a security was 
given. My client's conduct may be highly injudicious. What 
has taken place does not deserve any condemnation in the shape 
of dealing with under the Legal Practitioners’ Act. 


The Court delivered the following 

JUDGMENT :—For the purposes of the question with 
which we have to deal to day we assume that the Vakil had 
authority from the rst and 2nd defendants in the suit to receive 
the purchase money of the house on their behalf. 


The Vakil, who was called by the plaintiffs as a witness at 
the hearing of the suit, admitted that he had tised the money for 
his own purposes. It is clear that the only justification for his 
doing this would be anexpress authority from the parties on 
whose behalf he had received the money. He stated in his evi- 
dence that he had used the money for his own purposes with the 
consent of the and defendant and the mother of the defendants 
Nos. rand 2. Asregards the 1st defendaut, the Vakil stated 
that the tst-defendant said the money was to remain with him 
and that it had been settled that the sale proceeds were to be 
invested with him. 


The rst defendant denied that he authorized the Vakil to 
retain any portion of the purchase money. 


' The Vakil having, as we assume, received the motiey ott be- 
half of the rst and and defendants, in our opinion the onus lay, 
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and lay heavily, on him to prove an authority from them to use 
the money for his own purposes. We are of opinion he has 
failed to discharge this onus. His story on the face of it isa 
highly improbable one. Wefind it difficult to believe that he 
would not have taken from the defendants some written author- 
ity empowering him to use their money for his own purposes, if 
such authority had in fact been given. 

Mr. Rosario asked that he might be given the opportunity 
of examining one Alwar Chetty to whom a promissory note for 
the amount of the purchase money had been given by the Vakil 
In view of the fact that the promissory note is dated 5 months 
after the receipt of the money and after the sale had fallen 
through, we do not think we should desire assistance for the pur- 
pose of the question we have to deal with to day from the evi- 
dence of Mr. Alwar Chetty. B ; 

Mr. Rosario admitted that his client did not attempt to 
obtain an express consent from the rst defendant for the using 
of the moriey for hisown purposes, and we are not satisfied he 
obtained the consent of the and defendant. j 

"We are prepared'to believe that the Vakil had no intention 
to act dishonestly. In using the money he abused his position 
as an agent, but in so doing he does not appear to have been 
acting in his capacity asa Vakil. We think we are taking a 
lenient view in refraining from making an order of suspension, but - 
we have come to the conclusion that the requirements of the case 
will be met by censuring Mr. M. D. a Vakil of this Court, for his 
conduct in using the money of others, whom we have assumed for 
the purposes of to-day to be his principals, for his own use with- 
out their authority. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Sir Charles Arnold White, K#, Chief Justice, Mr. Justice 
Miller and Mr. Justice Krishnaswami Aiyar. 

Taken up Case. 

Re-T. and accused in Calendar Case No, 112 of 1908 on the 
file of the Sub-Divisional Magistrate, Tirukoilur, and and.Grade 
Pleader, South Arcot * 


‘© 4th April 1910, 


sore 
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Pleader—Professional misconduct—False plea of alibi ina case against the plea- 
der. 


In the case of alleged professional misconduct on the part of a pleader who was 
the accused ina case of defamation in that he set upa, false plea of alibi their 
Lordships thought they were not called upon to make any order. 

A Second Grade Pleader who was charged with defamation 
set up a plea of alzdz but was convicted, the Court finding against 
the plea of a/zbz. The question before the Court in the enquiry 
under the Legal Practitioners’ Act was whether the pleader 
was guilty of misconduct in setting up a false plea of adzbz. 


F. L. Rosario for the Pleadership Board. 
T. Rangacharzar for the pleader. 
T. V. Seshagiri Atyar for the Vakils’ Association. 


F. L. Rosarto.—The pleader is guilty of misconduct in that 
he knowingly set up a false plea of alzbz. Defaming another is 
not conduct worthy of approbation. A conviction for such 
offence lowers the person in the eyes of others. Conduct such as 
this is “ misconduct ” within the meaning of Ss. 12 and 13 of the 
Legal Practitioners’ Act. Misconduct need not be profes- 
sional. Any kind of misconduct implying a defect of character 
which unfits a man to be a pleader will do. Cl. (f) of $. 13 
speaks of ‘ any other reasonable cause.’ 


T. Rangachartar.—\ am asked to show cause why I should 
not be dealt with under the Legal Practitioners’ Act alleging as 
a reason therefor that I set up a false plea of a/zbt. Three things 
have to be established before I could be dealt with under the 
Act. First, that I was not entitled to defead myself by setting up 
any plea just like any other accused; second, that the plea of 
alebe is false, and third, that my conduct in setting up a false plea 
is such professional misconduct as to entail my being dealt 
with. under the Act. [Azyar J.—Can we go. behind the 


conviction ?]. Yes. It is not ves sudzcata. The courts and pro- 


ceedings are different—Vedanayaga Mudaliar v. Vedaimmal.* The 
Court can go behind the conviction. I am entitled to show now 
that the a/zb¢ set up by me is not false. S. 12 deals with convic- 


tions generally. Ss. 13 and 14 deal with professional misconduct. ` 
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generis with the other kinds of misconduct mentioned in that 
section. [The evidence relating to the truth of the a/zbz was then 
read]. Even if the plea of a/zb¢ be false, that, under the circum- 
stances of this case, does not imply a defect of character which 
unfits my client to be a pleader. Conviction for defamation and 
the setting up of a false plea by an accused therein do not show 
moral delinquency. Vide In re Quarryi;In re Sarvadhtkary*; In 
the Matter of Purna Chandra Pal’; In the matter of Askan 
Alz*; In the Matter of a First Grade Pleader; In re a Pleader®; 
Le Mesutter v. Wajid Hossein”; In the Matter of a Pleader®. 
In re Ganapathi Sastri.? In-re Wallace? shows that if a practi- 
tioner is a party, anything done by him, however improper it 
may be, cannot be deemed to have been done by him as a practi- 
tioner for which he could be punished under the Act. 

The Court made the following 

ORDER :—We are of opinion that in this case we are not 
called upon to make any order under the Legal Practitioners’ Act. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, KZ., Chief Justice, Mr. 
Justice Miller and Mr. Justice Krishnasami Aiyar. 
In the matter of 2 Second Grade Pleaders.* 


Legal. Practitioners Act, S. 13 (f)--" Other reasonable cause,” meaning and scope 
of — Ejusdem generis—Agsoriution with fraudulent companies. 

S. 13 (f) of the Legal Practitioners Act is not confined to professional misconduct 
only, but includes any dishonest or dishonorable conduct whether or not in the dis- 
charge of professional duly. x 

The association of Pleaders as President or Directors in so-called Provident 
Companies, which have no substantial basis to work upon but are a fraud on the 
public, is a reasonable cause within the meaning of 8. 18, CL (f). 


In this case two Second Grade pleaders were asked to show 
cause why they should not be dealt with under the Legal Prac- 
titioners Act inasmuch as they were Directors of a ‘ Fund? or 
Insurance Company knowing it to be a fraudulent concern, For 
further facts see 20 M. L. J. R. 220. 








; * 19th April 1910, 
1, (1890) I. L R. 13A, 93 (L.c) 2. (1906) I.L.R. 29 A. 95, 108.(.0.Y 


3. (1899) LLR. 27 C. 1028, 4. (1908) 5 A. -L, J, 126, 
5. (1900) L.L'R, 24 M. 17, G (1907) 18M.LJ. 184, ` 
7. (1902) LL.B. 29 C. 890° (t.B.) _ & £1902) LLR., 26 M. 448, 
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J. L. Rosario for the Pleadership Board. 
T., Rangachartar for the rst pleader. 
T. R. Ramachandra Atyar for the and Pleader. 


J. L. Rosarto.—The Prospectus, the Articles and the Memo- 
randum of Association all prove that thiscompany cannot live 
for more than 2 or 3 years and that the principles upon which 
this is sought to be worked show to any man Of average sense 
thatit is a fraudulent concern. S. 37 0f the Indian Companies Act 
specifies what a company should state in its Prospectus and Me- 
morandum before it is registered. The judgment of the Sessions 
Judge who discharged the accused and that of the High Court 
_ show the fraudulent nature of the Company. It is clear from 
the evidence that the accused knowingly concerned themselves 
in the conduct of the company. 


[Z. Rangachartar at this stage said that the charge is not 
definite and that an argument on the general conduct of the 
company in the hope of evolving some fraudulent design out of it 
on the part of the pleaders is undesirable in the interests of the 
pleaders in as much as they do not know what definite charges 
they have to meet.] 


[Their Lordships intimated that the notice to the pleaders 
and the drift of the argument show that a charge of fraud in 
floating and conducting the company is aimed at. If therejs 
anything indefinite now some definite cbarge will be made at 
the end of the argument.]} 


F. L. Rosario then dealt with the various documents for ori- 
ginating the company, effecting its registration for promoting it, 
and for influencing the public to become subscribers therein—all 
were with a view to deceive the public. S. 13, Cl. (/) includes 
any kind of moral delinquency. Zn re- Wallace? itself shows this. 


T. Rangachariar.—The only persons who complained against 
me that they were cheated were the prosecutors in the previous 
case which ended in an acquittal. No other cases of cheat- 
ing were forthcoming, nor are they forthcoming. There 
is no case of anybody being cheated by the prospectus. 
[Court —Why is not your client guilty of being engaged ina 
trade as ‘ Director’ without the permission of the High Court? 

g 1, (1866) D. R, I. P. Ọ. 2$3, ~ 
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The rule infringed is Rule 28.] The rule is ultra vives. There 
is no section or portion of S. 13 under which the rule purports 
to have been made. The 6th accused is the person who schemed 
the whole concern and the rst accused was only passively 
concerned. [Court:—You lent your name to the conduct of 
the company.] That may create a civil liability, but the question 
is whether I was a party to a swindling concern knowing it to be 
such. - [Cour7—Recklessly lending your name to a concern which 
you ought to have known or would have known, if you bestowed 
some attention, to be a swindling concern may be by itself suffi- 
cient to bring you under Cl. (f) of S. 13.] The prospectus refers 
people to the rules which are explicit and which show what 
amount each subscriber can get for every rupee of his and from 
what source that amount would come. People joined the asso- 
ciation with their eyes wide open. [Court—-The Memorandum 
of Association mentions 400 people as members. You held out 
that 400 people wili guarantee the payments. There were not 
400 originally. How did you change the 400 into larger mem- 
bers?] The mention of 400 was due to a mistake. It has been 
now found that only 7 people were to be the company and not 
the 400. We once thought that the pattadars were members for 
the purpose of registration. This company is just like ariy Insu- 
rance company. [Azyar J.—The principles of an Insurance 
company are quite different. How will you pay double the 
amount?] The so-called promise to pay at least double the- 
amount is only the expression of a hope. The Articles of Asso- 
ciation when rightly construed amount to that. The articles 
actually say that there will be occasions when the profits may 
sometimes fall short of double the amount. 


The Court passed the following 

ORDER.—The Chief Fustece.—In hice proceedings two 
Second Grade Pleaders have been called upon to show cause 
why they should not be suspended or dismissed by reason 
of their conduct in having joined the Board of Directors of 
the “Circars Provident Fund Ld., of Bapatla’ and in con- 
nection with the affairs of that Company. The Company is 
now in liquidation. One of the pleaders was the President 
of the company. I will refer to him as ‘the President’. The 
other was a Director, I will refer to him as ‘the Director, - 
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Criminal proceedings were taken against the two pleaders i in con- oi ve 

nection with the affairs of the company and they were convicted rey ds 

of criminal breach of trust by the Sessions Judge of Guntur. On Pleaders 

appeal these convictions were set aside. There can, I think, be no Chief Just: 
- question that the convictions could not be upheld. In appropri- 

ating to their own use the sums of money which formed the sub- 

ject-matter of the charge of criminal breach of trust, the Presi- 

dent and the Director did not exceed the rights which they had 

conferred upon themselves by the Articles of Association. In law 

the Company*would seem to have consisted only of 7 signatories 

to the Memorandum of Association. 


The modus operand? of the Company is described in the 
Judgment of Abdur Rahim J, setting aside the convictions. The 
fund of the Company was to consist of subscriptions paid by per- 
sons who are called ' pattadars’ and also described as ‘‘ subscri- 
bers ” or ‘‘ nominees” ar “ diploma-holders.” The subscriptions 
payable were to be at the rate of Re. ra month and no subscrip- 
tion was to'be paid after 53 payments or after the-death of the 
person called ‘Darkastdar” or “Applicant.” At the end of 
each year, half the amount of the money collected during the year 
was to-be distributed among the “Nominees” of those “ Appli- 
cants” who happened to die during that year in proportion to the 
amount of money paid under each pattah subject to the maxi- 
mum of Rs. 1,000. By Rule 14 0f the Articles of Association 8 
Annas out of every Rupee subscribed was to go towards the bonus 
fund, while the remaining 8 Annas was to be dealt with as fol- 


lows :— 


RS. A. Ps 
o 2 0o Reserve Fund. 

o o 6 Guarantee Fund up to Rs. 5,000. 
o o 6 Charity Fund. 


o 2 0 Commission to Agents. 


The rest, 4e., 3 Annas out of each Rupee “ will go towards 
the expenses of the company,” 272., office establishment, charges, 
printing charges, etc., and towards the profits of the company, 
or company people, the vernacular words being ‘ company varu.” 
Another rule (No. 10) provided that the first Rs. 3 paid bya - 
subscriber would be treated as entrance fee and not as subscrip- 
` tion and ‘ this entrance fee will be appropriated by the company 


"4 
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Tare people for expenses etc; and shall not form part of the bonus 
jsinvewas which will be distributed.” The object of the guarantee fund 
Pleaders was to secure tothe nominees at least twice the amount paid 
Jhief Justice. by the subscribers. This is the benefit which is promised in 
express words to the nominees or subscribers in the bonus which 

in no case is to fall short of twice the amount paid as “ subscrip- 


tions”, but which may extend up to Rs. 1,000. 


The ‘applicant’ or ‘darkhastdar’ on whose death alone his 
pattadar or nominee is to get the bonus that may fall to his lot, 
need not be under any particular age-limit, nor is any certi- 
ficate required as to the state of his health nor need he be in any 
way related to the nominee so as to give the latter an insurable 
interest in his life. A lucky pattadar therefore stands to win 
a prize of Rs. 1,000 for paying in a few rupees, may be 12 or may 
be 53, but not exceeding Rs. 53, and in any case a pattadar 
whose darkhastdar happens 1o die before the Company is wound 
up, is sure to get twice the amount subscribed. There is no’ 
proper provision for the profitable investment of the funds of 
the Company and the Company may go into liquidation when- 
ever it chooses. Such a concern can only Jast so long as there is 
an accession of new diploma-holders every year and a fair 
proportion of the ‘ applicants’ do not happen to die in the course 
of the year.” The learned Judge observes : ‘‘ As a business un- 
dertaking it has no sound or stable financial basis and the 
so-called Provident Fund appears to be more in the, nature. 
of a lottery than anything else.” Benson J. said:—“ There can . 
be no doubt, I think, that the so-called Provident Fund with its 
hypocritical professions of philanthrophy and large promises of 
profit to all, was, from its very inception, a gambling concern 
cunningly devised to swindle the unwary and ignorant.” 


In law, as I have said, the Company consisted of the Presi- 
dent and the 6 Directors, the 7 signatories to the Memorandum 
of Association. These parties by the Articles of Association made 
due provision for lining their own pockets so long as the Com- 
pany continued to do business It seems clear from the descrip- , 
tion of the modus operandi of the Company to which I have 
referred and from the facts that the subscriptions were limited 
to 53 months, that the so-called reserve and guarantee funds were , 
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wholly insufficient -and that the Company’s guarantee by which 
the liability of the Company was limited was altogether illusory, 
that sooner or later the Company was bound to find itself in a posi- 
tion in which it could not fulfil its obligations. The prospectus 
states that “ the gain resulting from increase in the number of 
subscribers is to-the starters and not to the subscribers, but it 
_seems to me that the only thing witich could’ have kept 
the Company alive for any substantial period,.would have 
been a large increase in the number of subscribers each year. So 
far as the subscribers were concerned the undertaking was a pure 
gamble and the prospects of a success in the gamble were in direct 
ratio to the baduess of the life insured. If any intelligent person 
invested his money in the concern he can only have done so in 
the hope that the life which he had got insured in his favour 
-was sufficiently bad to warrant the expectation that the Com- 
pany would outlast the life: Lives were ‘insured,’ if one can use 
such an expression, without regard to the age or health of the 
insured person and without any suggestion of an insurable. interest 
in the party in whose favour the insurance was effected. The 
Prospectus of the Company as a business statement is ridiculous. 
The Memorandum of Association contains statements which are 
misleading if not false. In paragrapha itis stated that the 
number of the subscribers of the Company shall for the present 
be 400. Presumably this Statement is made for the purpose of 
S. 37 of the Indian Companies Act, 1882, which requires 
‘that the number of members with which the Company proposes 
to be registered should be stated. But the subscribers here 
inentioned are not members of the Company. They are the 
parties who are to have the benefit of the death of the insured 
persons or “ applicants.” , 


The reference to the number of subscribers being 400 
would seem to have been made either with the intention to mis. 
Jead, or under a misapprehension of the requirements of the law. 

Paragraph 3 of the Memorandum of Association is false. 
The object of the Company is not as stated to afford to the sub- 
scribers an opportunity of making some provision for their 
families or friends a‘ their death, but to enable the ‘ subscriber’ 
.to benefit by the death of an ‘applicant.’ A reference to defini- 
tions 2 and 3 in the Articles of Association makes this clear, 


In re 
two 
Second Gra 
Pleaders, 


Chief Justic 
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Inre The excuse put forward by the President was that he had no © 
saan Grade knowledge of the working of the fund and that he only con- 
Pleaders. sented to act onthe undertaking that the business should. be 
ief- Justice managed by the 6th accused in the criminal proceedings. This 
cannot be accepted as an excuse. The value of the President as 

a figure head in, assuming he was merely a figure-head, lay in 

the fact that he wasa pleader and it was no doubt expected that 

this fact would help towards inspiring confidence in the public. 

If I took the view that the President had associated himself with 

this Company with the intention of swindling the public there 

would, in my opinion, be no alternative but to suspend him from 
practice altogether notwithstanding the fact that the criminal 
proceedings against him had proved abortive. At any rate for 

the purpose of the question now before us, I prefer to deal with 

this case on the footing that the President and the Director did 

not intend to cheat the public but that they knew or must be 

taken to have known that this so-called Provident Society was 

in no sense a Provident Society and in no seuse an undertak- 

ing for the purposes of life insurance in the ordinary acceptation 

of the term, but that it was a meansof furnishing profit to the 
Directors by enabling those who so desired to-gamble on the 

lives of parties who were willing to become ‘applicants’ 

to the society. The action of the President aud the Director in 
associating themselves with such a Company as Direciors to my 

mind is ‘reasonable cause for an order being made under S. 13 

of the Legal Practitioners Act. As regards the question of 

law which has been argued before us, as to the construction of 

S. 13 (f I adhere to the view which I took in Lx the matter of a 

„First Grade Pleader?. In my opinion in the case of the President 

an order of suspension should be made. I think we may take into 
consideration the fact that he has undergone a substantial term 

of imprisonment under the conviction which was set aside on 

appeal to this Court. I think we may also take into consideration 

the fact that inthis Presidency at any rate so-called Provident 
Societies of the class we have had before us are by no means uncom- 

. mon and that up to now, this Court had not had occasion to mark 

its sense of the conduct of Legal Practitioners who, whilst keeping 

within the letter of the law as it now stands, avail themselves of 

the law to work what are really gambling undertakings under the 
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_ guise of limited’ Companies which purport to be promoted for 
provident or life assurance purposes. 
- I would suspend the President for 3 months from this date. 
As regards the Director his excuse is, he merely lent his 
name. He received about Rs. 175 as profits in the first year, but 
he resigned in the second year without claiming any profits. 


‘In re 
two 


© Recond Grat 


Pleaders. 


Chief Justice 


He has been put to heavy expense in'the criminal proceedings. I © 


think his conduct in joining the Company without sufficient en-- 


quity was foolish and reckless, but in all the circumstances, I 


do not think we are called upon to make any order of stispension 
in his case, . 


Miller }:—The point of law is not without difficulty, but on > 


-the whole I am able to accept the conclusion that we have 
jurisdiction to make an order in thiscase. In the first place it is 
not clear to me that we ought not to read Ss. 12 and 13 together 
as containing the enumeration of the cases in which orders may be 
made for the suspension or removal of a pleader; if we do that, 

S. 13 (f) which closes the enumeration with the general 
words ‘for any other reasonable cause’ can be interpreted on the 
principle of ejusdem generis only if we find that the specifically 
enumerated cases can all be included in one genus or category 
Tillmans & Co. v, S. S. Knutsford, Limited.” The genus profes- 
stonal misconduct is not large enough to include the case of S. 12 
and we must seek for something larger, eg., misconduct 
_ generally ; this would include the cases before us. 

If as is suggested by S. 14, the case of S. 13(a)is not a 
case of misconduct, it is difficult to apply the ejusdem generts 

‘ principle at all. But in either case, the present cases are 

within the Act. If I am wrong in this view, still it seems to 

me pretty clear that the intention of the legislature was to give 
to the High Court power of control over pleadersand mukh- 
tyars equivalent to those which are given by the Letters Patent ; 
it seems unreasonable to suppose that the powers over the 
inferior classes of practitioners are intended to be less extensive 
than-those given over the superior classes unless there is reason, 
and none is suggested, to think that the powers given by the 

Letters Patent were deemed to be too large. I think the use 

in S.13(/) of the same words as are used in the same con- 
nection in §.10 of the Letters Patent is a strong indication 

1. (1908) 2 K.B. 385. ee 
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ae re that they were intended to have the same extent, and, if that is 
nee Grade so, it is unnecessary to call in any rule of construction to enable 
“Pleaders. ws to arrive at the meaning of the legislature. If we give to 
Miller J. the words ‘for any other reasonable cause’? the widest meaning 
, they can bear in S. 13, we cannot, I think, give them a mean- 
‘ing which is wider having regard to the scope and purpose of 


the Act, than was interided by the Legislature. 

The ejusdem generis principle is applied in construing a 
statute when you have a word which may have a general mean- 
ing wider than that which was intended by the legislature [per 
Lord Halstury in Yotrady fodnig and Pontypriad Main Sewerage 
Board v. Bensted*] but I do not think that is so here. 
Ghose J., in Le Mesurier v. Wajid Hossain? seems to hoid 
himself constrained by.the form in which the statute is framed 
to hold that the, legislature ‘did not intend to give to the High 
Court the power which he considers is a power which ought to 
be given; but I do not think the form of the statute isa very 
„safe guide in this matter. Itis easy to imagine reasons. why 
the legislature in framing Ss. 12 and 13 of the Act of 1879, 
may have thought it “well to give some enumeration of. causes 
justifying the suspension or removal of a pleader although the 
Letters Patent contain vo such enumeration, but it is not easy, 
and the form of the statute does not compel us to hold, that the 
intention was to give the High Courts less extensive power over 
pleaders than over advocates and vakils. 


I think ‘too there is much to be said for Mr. Rosario’s conten- 
tion that clauses up to (c), notably (4), of S. 13 exhaust the genus 
professional misconduct and, consequently, the words in clause 
(6) must be referred to a more extensive genus. I think we have 
jurisdiction to make an order in this case and on the merits 
Iagree with the order proposed by the learned Chief Justice. 

Krishnaswamt Atyar J:—* * * C. V.and another, both 
pleaders of the 2nd grade, were convicted of criminal breach of 
trust by the Sessions Judge of Guntur and acquitted on appeal 
by this Court. Notices were issued to them to show cause why 
they should not be dealt with under S. 13 of the Legal Practi- 
tioners Act. They have appeared by their vakils. The first 
question raised for consideration is whether clause (f) of S. 13 
is confined to professional misconduct or may be interpreted so 
as to include any dishonest or dishonourable conduct whether 


1 (1907) A. C. at 268, 2. (1902) I,L.R. 29 ©, 890, 
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or not in the discharge of professional duty. It must be admit- 
ted that the question is not free from difficulty. But having 
given to the matter my best consideration I feel no hesitation in 
expressing my agreement with the learned Chief Justice. The 
question was considered in this Court in: Z» the matter of a 
pleader >. The Chief Justice and Moore J. expressed their 
concurrence in the view of the majority of the Calcutta High 
Court in In the matter of Purna Chander Pal, Mukhtar?, where 
it was held that the words “ for any other reasonable cause” in 
clause (f) should not be given a restricted interpretation con- 
fining it to professional misconduct on the doctrine of ejusdem 
generis. The Calcutta Court reaffirmed its view atter a more 
elaborate consideration in Le Mesurier v, Wajid Hussain? in 
Full Bench, Mr. Justice Ghose dissenting. In Jz re Ganapathi 
Sastri and Krishnasamt Iyer* the same view was taken by the 
Chief Fustice and Benson J., though having regard to the conclu- 
sion they arrived at upon the facts it was unnecessary to decide 
the point. Mr. Justice Miller and Mr. Justice Sankaran Natr, 
however, reserved their opinion. Reference was made to several 
other cases in the course of the argument, bnt they have no 
bearing on the question under consideration. The decision in 
In re Wallace®, in In the matter of a First Grade Pleader! and in 
Inre a Pleader” turn upon the ground that acting asa suitor and 
using disrespectful language towards the Court or committing 
contempt of Court is properly dealt with asa suitor and not 
as a legal practitioner. They do not help us in determining 
the meaning of clause (f )of S. 13 ofthe Act The decision 
in In re Quarry 8 also reported in 13 Allahabad 93 0n which 
some reliance was placed by the dissenting Calcutta Judge, 
Mr. Justice Ghose, was brought to our notice. But I am unable 
to agree that that case is of any assistance. There certain 
correspondence ofa pleader with the opposite party to his 
former client was held by their Lordships of the Privy Council 
to afford ample evidence that the pleaderin his professional 
capacity.was guilty of grave improprieties which amounted to 





1, (1903) I. L. R. 26 M. 448. 2. (1900) I. L. R. 27 O. 1023, 
3. (1902) I. L. B. 29 C. 890. 4, (1909) 19 M. L. J, 504. 

5, (1866) L. R. Į.P.C. 283. 6. (1901) I. L. R. 24 M. 17. 

T, (1905) 18 M.L.J, 184 8, (1890) 17 I.A. 199s, © I, D, R 13 A. 93, 
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. 7 reasonable cause for his suspension under S. 13 of the unamend- 
Second Grade €d Act XVIII of 1879. Their Lordships had no occasion to 
p ‘leaders. consider whether dishonourable or dishonest conduct which 
ania was not ia the discharge of professional duty would fall within 
the purview of ‘reasonable cause” in S. 13- Ja the Matter of 
Parnatht Charam + related to the case of a vakil of the High 

Court and Ja re Sarbadhikarť ? to that of an advocate. Both 

these cases fell under the Letters Patent by which an advocate 

or vakil could be removed or suspended from practice ‘on 
reasonable cause.” The acts charged against them were connect- 

ed with the discharge of their professional duty. But having 

regard to the language of the Letters Patent no question could 

arise like the one with which we have to deal in the present 

case, The case in Jn the matter of Aksan Ali? was decided in 
favour of the pleader upon the facts. It was there held that he» 

was the victim of a deception in withdrawing monies to one 

who personated the client and that when he afterwards negoti- 

ated with the client on the mistake being discovered for accep- 

tance of a reduced sum in discharge of the liability his 
conduct could not be said to have been grossly improper.. 

These were all the cases to which our attention was invited, 

It is clear that the Calcutta High Court in Full Bench, with 

the exception of Mr. Justice Gose, and three learned Judges of 

this Court have expressed themselves in favour of the unrestrict- 

ed interpretation of Clause (/) S. 13. Ihave asked myself the 
question whether there is sufficient reason for a departure from 

this trend of authority. The elaborate Judgment of Mr. Justice 

Hill in the Full Bench case of Le Mesurter v. Wajid Hossain * 

covers nearly the whole ground of the reasoning which must de- 

termine the conclusion. I do not, therefore, think it necessary to 
dwell in detail upon the steps by which I have arrived at the 
same conclusion. But having regard to the importance of the 
question I have thought it right to indicate in a few words 

what has inclined me to adopt the same view. 

The question must be answered with reference to the lan- 
guage of the Act apart from any decisions in England, however 
useful and instructive they may be as regards the principles on 


1, (1895) I. L. R. 17 A. 499. 2. (4907) LL. R. 29 A. 295. 
3. (1908) 5 A. L. J. 126, 4. (1902) I, L, R. 29 C. 890. 
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which the rules laid down by the Indian Legistature may be 
based. It seems difficult in the first place to limit Clause (/) 
to professional misconduct because Cl. (4) deals with ‘grossly 
improper conduct? in the discharge of professional duty and it 
is not possible toname any species of professional misconduct 
which does not fall within the clause (4) itself. If it is suggested 
that the misconduct referredto in Cl. (f) need not be ofa flagrant 
type.which the words ‘grossly improper conduct? indicate, I must 
confess that the division of misconduct in clauses (4) and (f) 
into two species is altogether unnecessary and the object aimed 
at could have been achieved by the enactment of a single clause 
which would comprise both the classes of misconduct. Again it 
must be remarked that when the Legislature intends to strike at 
any species of professional misconduct by Cl. (/) there is no 

. point in selecting fraudulent and grossly improper conduct in 
the discharge of professional duty for special condemnation. The 
doctrine of ejusdem generis which has been invoked for the limit- 
ed interpretation of clause (f) is not of universal application. 


Hardcastle on Statutory Law quoting Anderson v. Anderson* 
makes the following remark:—“But the ejusdem generzs rule is one 
to be applied with caution and not pushed too far as is the case 
in many decisions which treat it asautomatically applicable and 
not as being what it is, a mere presumption in the absence of 
other indications of the intention ofthe Legislature and where 
the words are clearly wide in their meaning they ought not to 
be qualified on the ground of their association with other words,” 
Clauses (2) to (2) of S. 13 are not particular cases of one genus. 
Each of them may well be regarded as a group dealing witha 
distinct branch or subject by itself and in such a case the gene- 
ral words of Cl. (f) cannot be controlled by ejusdem generts rule. 
Wilberforce on Statutes, at page 185, says that ‘where the parti- 
cular words exhaust a whole genus, the general words must refer, 
to some larger genus”—Fennuck v. Schmaly’. 

In Maxwell on the Interpretation of Statutes the idea I have 
sought to convey is pointedly expressed at page 509. ‘‘ The 
general principle in question applies only where the specific words 
are all of the same nature; where they are of different genera 
the meaning of the general word remains unaffected by its 


1. (1896) LE. B. 749. 2. L. R, 8PO. 315, 
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connection with them.” The learned author makes reference to 
two cases which illustrate the principles of the passages above 
cited. In Regina v. Payne! it was held that “ any other article — 
or thing” in the clause making it penal to convey to the prisoner 
i any mask, dress or disguise of anyletteror any other article 
or thing” included a crow-bar because the words “disguise” and 
«letter ” exhausted the whole genera; and in Regina v. Ed- 
mundsen® it was held that a warehouse a mile and a half distant. 
from a dwelling house was included in the words “other place.” 
when search warrants were authorised for suspected articles in 
“any dwelling house, outhouse garden or other place ” on the 
ground that it was reasonable to suppose, having regard to the 
preamble and general intention of the Statute, that the 
warehouse was in the contemplation of the legislature as it 
was a very likely place forthe concealment against which the 
enactment was directed and a narrower construction would have 
restricted the effect, instead of promoting the object of the Act. 
Stroud in his Fudicral Dictionary, in the notes on the interpre- 
pretation of the word “other” qualifying a general word at the 
end of a series of particular words, observes: “It is perhaps 


. impossible to lay down any workable rule to determine which of 


these interpretations the word should receive in any case not 
already covered by authority” and classifies a number of cases 
under the head of “ nnrestrictedly comprehensive interpretation 
in the sense of “ every other sort or kind.” If we look at the 
law in England and the history of the legislation in India it 
seems to me that the larger interpretatiou of the phrase “ for any 
other reasonable cause” is more in accordance with the intention 
of the legislature. Ifa solicitor is convicted of a crime involv- 
ing moral turpitude, even though it has no connection with his 
professional duty, he is liable to be struck off the rolls; Zz re 
Weare 3; this rule corresponds to S.12 of the Legal Practi- . 
tioners’ Act. It is also the law in England, where the miscon- 
duct is in character criminal though no indictment has been 
preferred or where a conviction has been quashed because the 
prisioner’s admissions were wrongly received inevidence or 
even where a solicitor hasobtained a verdict of not ` guilty that 
the solicitor may be punished by suspension or by striking off ` 

1. (1866) LR,1.P.C. 27 2, (4859) 2 Ellis and Bilis. 77. 

3. (1893) 2 Q.B, 439, í 





BART Xt.) ‘tae MADRAS LAW JOURNAL, REPOR'S. 513 
the roll. Cordery on Softedtors, page 197. Indan re Fiil (where Zare 
an attorney acted as a clerk to a firm of attorneys and appro- Racine! 
ptiated to his own use the balance’of purchase, money which —- 
he received in the sale of certain property, the Court suspended ee 
him for the misconduct in the exercise of its summary jurisdic- 
tion though it was notin his strictly professional character) 
Chief Justice Cockéurn observed at p. 445: “ When an attorney 
does that which involves dishonesty it is forthe interest of ~ 
suitors that the Court “should interpose and prevent a man 
gtrlty of such miscouduct from acting as an attorney of the 
Court. In this case if the delinquent had been proceeded 
against criminally upon the facts admitted by him it is plain 
that he would have been convicted of embezzlement and upon 
that couviction beiug brought before us we should have been 
bound to act. If there had been a conflict of evidence upon the 
affidavits that might be a sufficient reason why the Court should 
not interfere until the conviction had taken place. But we 
have the person against whom this application is made admit- 
ting the facts.” Mr. Justice Blackburn said: “In thepresent case 
Ladhere to what I think is the effect of Re Blake * that although 
the misconduct is not directly or incidentally connected with his 
character as attorney still we must consider what effect that has 
upon the question of a proper person to be an officer of the Court.” 
If this be the Jaw in England, what reason is there to suppose 
that a different standard is adopted in India where there is more 
reason to guatd the profession from the influx of questionable cha- 
racters to whose machinations a more ignorant cfeenfede is certain 
` to be exposed? The Letters Patent of the High Courts were is- 
sued on the 14th May 1862 and they gave the High Courts un- 
- restricted powers ‘to remove or suspend from practice advo- 
cates, vakils and attorneys on reasonable cause,’ a phrase 
only to be interpreted in the light of English decisions. It has 
not been suggested that under the Letters Patent an advocate, 
vakil or attorney is only liable to be dealt with for misconduct in 
the discharge of professioual duty. To use the language of Lord 
Westbury in in re Wallaces, “if an attorney be found guilty 
_ of moral delinquency in his private character” he may be struck 
of the roll under the Letters Patent. The amended Letters 


L (1866) LR. 3 Q. B. 444. 2. (1860) 3 Ellis anb Ellis 34, 
3, (1866) L, BR. l. P. C. 283, 
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Patent were issued on the 28th of December 1865. In the 
same year Act XX of 1865 was passed, by S. 15 of which 
it was enacted as follows :—‘* The High Court may also, 
after such enquiry as it may deem proper, suspend and dismiss 
any pleader or mukthyar enrolled as aforesaid who shall be 
guilty of fraudulent or grossly improper conduct in the 
discharge of his professional duty or for any other reasonable 
cause.” This section came up for consideration before Glover and 
Kemp JJ. in In the matter of the petition of Gholob Khan’. 
The learned Judges were of opinion that the words “for any 
other reasonable cause” referred to cases other than professional 
misconduct. Gholab Khan had been acquitted of the charge of 
instigating a dacoity against the opinion of the assessors. ‘The 
High Court did not agree in the propriety of the verdict. Though 
no further action was taken against him in the criminal case 
both the learned Judges agreed in striking the name of Gholab 
Khan off the rolls. Act XVIII of 1879 reproduced, in the third 
para of S. 13, the language of S. 15 of the older Act and there 
is no reason to suppose, notwithstanding the addition of a clause 
about taking instructions in any case except from the party on 
whose behalf the pleader is retained, that there was any change of 
intention on the part of the Legislature so as to curtail the power 
of the High Court in dealing with the misconduct of a pleader 
which was other than professional. By the amendment of 1896 
a number of cases which were penalised by S.36 of the Act, 
were brought in as Cls. (c) (Z) and (e) of S. 13, and the clause as 


to fraudulent or grossly improper conduct in the discharge of pro- 


fessional duty or any other reasonable cause was split up into 
clauses (6) and (f) of the section. This manipulation on the part 
of the Legislature does not show any change of intention as re- 
gards the meaning of the phrase ' other reasonable cause’ It can 
hardly be supposed that pleaders of subordinate courts are intend- 
ed to be dealt with more lightly than practitioners of the High 
Court. And the intention of the Legislature appears throughout 
to be consistent in giving a free hand to the High Courts in deal- 
ing with the delinquency of professional men. It was argued 
that S. 14 of the Act which limits the authority of subordinate 
oo 
E h @871)7 B, ù R, 17, 
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courts in -the inquiry into the conduct of professional men to 
cases where they are charged with taking instructions except as 
aforesaid or with any such misconduct as aforesaid indicates a 
limitation of the scope of clause (f) of S. 13. The marginal 
notes to Ss. 13 and r4 were also relied on. The note to S. 13 
runs as follows.—‘ Suspension and dismissal of pleaders and 
mukthyars guilty of unprofessional’ conduct.” And the note 
to S. x4 runs: ‘Procedure when the charge of unprofes- 
sional conduct is brought in subordinate courts or revenue 
offices.” It is to be observed in the first place that a 
marginal note cannot be exhaustive of the contents of the 
section. ‘Is it not amere abstract of the clause intended to 
catch the eye?” said James L.J. in Attorney General v. Great Eas- 
tern Railway Co.?. In the next place marginal notes have 
not the authority of the legislature like the body of the sections 
so as to justify the controlling of the meaning of the sections by 
the language of the uotes—see Maxwell, page 62, and Punardeo 
Narain Singh v. Ram Sarup Roy.* As regards the argument 
that subordinate Courts have only a restricted power it may be 
said that the Legislature so intended to restrict it while the scope 
of the enquiry of the High Court itself was left unfettered. This 
was the view taken in Zz the matter of the petition of Gholad 
Khan Mukhtyar?. It has also the support of the Privy Council 
in an observation in Zz the matter of Sonthekul Krishna Row +. 
Sir Fames Hannen, delivering the Judgment of the Judicial Com- 
mittee, reads S. 14, when it speaks of “any such tiscon- 
duct,” as referring to misconduct in the discharge of his profes- 
sional duty and not to misconduct included in the phrase ‘any 
other reasonable cause.’ Mr. Justice Æt}? who delivered the lead- 
ing judgment in Le Messurier v. Wafi Hossain” expressed him- 
self in In the matter of Purna Chander Pal? as inclined to take 
the view that taking instructions and misconduct referred to in 
S. 14 related to Clauses (a) and (4) respectively of S. 13 of the 
Act. If this view were correct it would follow that cases falling 
under Cls. (¢) to (e) as well as those that come within clause (f) 
of S. 13 would lie outside the purview of subordinate Courts 
to enquire into. It is necessary that I should express an opinion 
— i dem) 11 Oh. D. 449 at p 465 2. (1898) L L. R, 25 O, 858, 


3. (1871)7 B. L. R. 179. 4. (1887) 141. A, 154, 
b, (1902) 1. L. R. 290, 890. G. (1900) L LR. 27 G, 1023, 
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Tare as to whether misconduct in S. 14 should be understood in 
Pek Ss such a restricted sense. But it seems to be clear that there is no 
nee warrant for cutting down the meaning of the phrase ‘for any 

Aiyarg, Other reasonable cause’ in the light of the circumstance that the 
authority of the subordinate Courts under S. 13 is more restricted. 
I have therefore uo hesitation in following the interpretation 
placed upon the clause in question by the learned Chief Justice. 
A different interpretation would necessitate the conclusion that 
rules 23 and 28 framed by the High Court authorising refusal or 
removal of certificate, for misconduct in any position of trust or 
responsibility and suspension of a pleader for carrying on a trade 
or business were wl¢ra vives. Having determined the meaning 
of Cl. (7) of S. 13,1 proceed to enquire whether the pleaders have 
rendered themselves liable to punishment. 

It is unnecessary to set out the facts here as they have been 
fully examined and dealt with by my brother Addur Rahim 
J. in his judgment in the criminal appeal. It is not seriously 
argued that the Circars Provident Fund started, advertised 
and managed by the pleader before us, was anything but a snare 
to the ignorant and unwary public. The Company was limited 
by guarantee in the ridiculously low sum of Rs.5 per head. 
There were no shareholders, The Directors who numbered 
seven constituted the members of the Company. They pro- 
mised by their prospectus, the preface to the Articles of Asso- 
Ciation and the noticeon the back of the flyleaf, to each 
nominee, on the death ofthe applicant, atleast double the 
amount of the subscription, if the death occurred after the first 
3 months of the applicant joining the fund. Every one had 
his prize which might range from two to fifteen times the sub- 
scription. The Bonus Fund each year available for distribution 
amongst the nominees ofapplicauts dying in any year was 
made up only of 8 annas out of every rupee received in the 
year after 3 months’ subscription of each set apart as entrance fees, 
Every applicant being bound to die sooner or later and 
speaking broadly there being an obligation to pay the nominee 
of the applicant at least 4 times each half rupee set apart for 
the bonus out of every rupee contributed, what was the source 
available for making up the difference ? 

The answer is, two annas in each rupee contributed which 
constituted the Reserve Fund and six pies in each rupee so 
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collected which constituted the Guarantee Fund. The profit of 
the Directors of 3 annas in the rupee would also be generously 
given up to make up the difference. But how could five annas 
auda half out of each rupee, if all the resources available 
were scraped together, meet the minimum liability in excess of 
the bonus, of one rupee and a half for each rupee received as 
contribution. The Company could be wound up atany time 
at the pleasure of the Directors. Letthe working ofthe com- 
pany be stopped any day andall the outstanding nominees 
unpaid are bound to suffer loss; and yet the prospectus tells 
every person that by joining the fuad he never stands to lose. 
There wasa note under Rule 14 of the Articles of Association that 
thespecial term as to the mininum bonus of double the subs- 
cription being made good out of profits was only to bein force 
till the end of December 1905. But the provision was made 
permanent in February 1906, This was of course the bait to 
intending subscribers. That the whole concern was a practical 
Swindle itis impossible to gainsay. The lucky nominees of 
short-lived applicants had a good game of lottery. So long as 
fresh subscribers joined in progressive numbers the company 
“might manage to stave off the evil day, and the new capital 
might pay off the old liability. But the concern was doomed to 
failure, and the inevitable crash could not be long in coming. 
As it was it came in about two'years anda halfthough the num- 
ber of subscribers stood at the’ time at over 8,000, a flourishing 
position for any concern conducted on business principles. 
There was no loss sustained by the company, no untoward 
` event had happened. No speculation had tailed and no invest- 
ments lost. But the number of subscribers did not go on 
increasing as rapidly as it was necessary for fresh capital to 
cover the old liabilities and keep up the company’s attractive- 
ness to the gamblers on the lives of applicants. 

Mr. Rangachariar for the first accused had the courage to 
argue that the principles of the company were the same as 
those of life insurance. Yes: there was one thing in common, 
namely, that sums of money were payable on the death of the 
insured. But an insurance company would be nothing but a 
fraud if there was not a variable premium dependent on the 
chance ofeach life and if the premiums paid by the assured 
could never exceed the policy amount. What made failure 
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inevitable from the inception was the principle of profit to 
all subscribers and loss to none with gain to the con- 
ductors. The rate of profit was exorbitant and no prospect 
of interest to be earned on investments could minimise the 
danger of failure, for only 23 annas out of every rupee sub- 
scribed could be invested at 34 p.c. The accused have been 
tightly acquitted of criminal misappropriation of the Company’s 
funds. They made no secret of their claim to the profit 
provided for by the articles. Every subscriber paid his 
dues with full knowledge that 3 annas in the rupee 
and the entrance fee of 3 months’ subscription after certain 
deductions would go into the pockets of the directors. But 
the question’ is different as regards ‘the character of the 
concern itself. If it was bound to end in failure and to inflict 
grievous loss on the majority of subscribers what is the measure 
of the responsibility of those who ushered the company into 
existence and managed its affairs? We must here discriminate 
between the first and the second accused. Bapala was the Head 
Office of the Provident Fund. The second accused lived and 
practised at Ongole. He was a pleader of about 6 months, 
standing. In 1906 he got to know that it was unprofessional 
to continue as a Director of the Fund. He resigned his place 
and relinquished his profit of Rs. 600 for the year. Under these 
circumstances it does not seem to me to be taking too favour- 
able a view of his conduct to hold that when he joined the Fund 
he did so without knowing or having reason to suspect that he was 
associating himself with a nefarious concern. I agree with the 
learned Chief Justice that his recklessness in becoming a Direc- 
tor of the Fund without sufficient enquiry as regards its charac-" 
ter aud inevitable tendency to cause ruin may, in view to the 
hardships he has already undergone, be dealt with by our merely 
pointing out his error. As regards the first accused, however, 
Iam inclined to take a more serious view of his conduct.. I. 
acquit him of a deliberate intention to deceive the public by 
misrepresentation of the financial possibilities of thè enterprise, 
I would even go further and assume in his favour that he did 
not definitely realize in his own mind what a large body of sub- - 
scribers must inevitabty be swindled out of their monies. But 
he’ is a graduate in arts. He is a pleader of some years 
standing. He was the President of the Fund. He was 
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intimately associated with its working. It is impossible to believe | "17 E 
that he had not abundant reason to know the true character of gues j 
the business. When the 2nd accused assigned his reason for : Pleaders 
withdrawal that it was unprofessional to be a Director of the Krishnaswami 
Fund, the first had nothing to say on the subject though his AiyarJ. 
attention was pointedly drawn to it. Mr. Rangachariar asked 

us to believe that the first accused was merely the dupe 

of Kondalaiyudu. Iam unable tothink so. I have no doubt 

he was a willing party to a scheme calculated to bring him 

profit at the expense of the igvorant public whom he inveigled 

into the Company’s meshes by representations which he must 

have known were impossible of fulfilment. Weare told that 

no criminal charge of cheating has been brought against him. 

‘But that does not oust our jurisdiction under the Act as I have 

already pointed out. Idonot think that on the facts of this 

case which have been fully threshed outin a judicial trial, 

though on a different charge, any useful purpose will be served 

in directing a fresh prosecution for cheating as preparatory to 
proceedings under the Legal Practitioners Act, though, as 
observed by Chief Justice Cockburn in a case of conflicting evi- 

dence in a matter ofa criminal nature such a course would be 
‘expedient. I concur in holding that the first accused is: guilty 

of moral delinquency of sucha character as to justify the sen- 

tence of three months’ suspension proposed by the learned Chief 

Justice. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir R. S. Benson, officiating Chief Justice, and 
Mr. Justice Krishnasawmi Iyer. 


Rajammal T Sa l... Appellant* 
v. (Plaintif) 
Authiammal alras Athi Lakshmiammal and ' 
others... ss s se .. Respondents 
l l (Defendants). 


Will—Settlement—Deed—Construotion—Tests—Form-—Registration--Future tense, Rajammal 
use of —Life estate, reservation of, Aitina 
A deed in form purported to be an agreement and was registered. It ‘contained : 
no clause of revocation and declared that the executant’'s ‘future’ debts will not pe 
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binding on toe properties ; and the instrument went on to provide “after my life 
time both of you ” (wife and daughter in law) “shall not oniy get the right due to me 
in thesaid lands but also divide and enjoy in equal shares the income," Held-:— 
That the instrument was a settlement and nota will. z 

One of the invariable tests in determiniug whether an instrument is testamentary 
or not is to see whether it is revocable. 

The use of the future tense is not a conclusive test when the intention is other- 
wise clear ; nor even the reservation of a life estate wil) render a settlement the 
less 80, 

The form of the instrument and the fact that it was registered, though matters 
to be taken into account, are not in themselves conclusive as to the determination of 
the character of the instrrment. 


Second appeal from the decree of the District Court of 
Chingleput in A. S. No. 10 of 1906 presented against the decree 
of the Court of the District Munsif of Poonamallee in O. S. 
No. 144 of 1905. i 

Plaintiff instituted a suit as the person entitled in remainder 
to half the properties after the death of her father-in-law under 
an instrumeut executed by him on 18th Decemberi1895. Objection 
was taken to the maintainability of the suit on the ground that 
no probate,was taken of the instrument. ‘The instrument was 
executedin Madras, and as such, if the instrument were construed 
tobe a will, was subject to the Hindu Wills Act. ‘The material 
terms of the instrument Exh. A were as follows :— 


“I shall transfer the puttah of the lands and the salt pan 
hereunder described in the name of you both nominally and give 
you Rs. 5 each every month till I die, and after my death you 
shall not only have the rights I have in the said lands and salt 
pan but also the profits accruing therefrom in proportionate 
shares after paying the Sirkar kist in- moieties, and I shall dis- 
pose of the dwelling house which stands nominally in the name 
of my wife, and after paying out of the sale proceeds the money 
due to Vasa Baliah Chetti, I shall pay the balance towards the 
debt of Rs. 1,650, and I shall clear the remaining debt out of the 
pension I get every month, and these properties are not liable to- 
the debt which I may hereafter incur, and I shall take back from 
Rajammal the jewel vatramant I have given her and give it to 
my wife Authilatchmiammal after giving Rajammal’s jewels 
worth Rs. 400. I execute this document so that there may be 
amicability among ourselves at’ the close of my days. I shall 
enjoy the lands and the salt pan though the puttahs for them are 
made in the name of you both, The salt pan will be sold.” 
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A, Krishnaswami Adyer for P. R. Sundara Atyar for 
appellant.—A is a deed of settlement and nota will, and 
as such no probate is necessary. The essential test, in the Court 
deciding whether au instrument is a will or a deed of settlement, 
is whether the executant continues to have the same rights over 
the property after the execution of the document as before. If 
the executant’s dominion over the property is in any way curtailed 
or-parted with, the Court will construe the instrument to be a 
deed of settlement. Under A, the lands are no longer liable 
for the future debts of the settlor and that cuts down the ab- 
solute estate. No doubt if the other terms of the instrument lead 
the Court to the irresistible conclusion that the executant con- 
tinues to be the absolute owner, the restraint on alienation or the 
non-liability for debts may be treated as repugnant to absolute 
ownership and declared void. But that isnot the case here. The 
settlor makes express provision for past debts and says that the 
property shall not be liable for his future debts. He reserves to 
himself only a power “ Zo enjoy.” 


The form of the instrument and its registration as a deed are 
also material in the Court deciding the question—¥arman on 
Wills p. 22; see also In the goods of Robinsont. 

Some of the provisions being obviously non-testamentary, 
(see para 3, present dispositions) the Court will lean in favour of 
the construction that the instrument is to operate zz presenti. 

The absence of a power of revocation and the fact that no ex- 
ecutors are appointed under the instrument are strong indications 
that the instrument is not a will—$effries v. Alexander? over- 
ruling Adforney-General v. Fones*, The question in that case 
was whether a certain covenant was not hit at by the Mortmain 
Acts. In Pletcher v. Fletcher* a document containing a covenant 
that 6,000 Rs. was to be paid over to a certain person, was con- 
strued to be a deed of settlement. 


The mere use of the future tense or other inappropriate lan- 
guage does not make the instrument a will. In Foknston v, Mappin® 
the question was whether a certain marriage settlement was re- 
voked by a subsequent settlement—Keewzch J. held in the negative, 
The mere fact that there is a reset vation of à life estateand there 
TT ei) LB. 1 F, ana D. vot 2 (180) l1 m, Oba av bol S.C, of L, U, 5yh, 
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5, (1891) 64 L, J, 48 at Gi. 
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is a disposition over does not make the instrument a will. See 
Thompson v. Browne? ; Rambhat v.— Lakshmana Chintaman 
Mayalay? ; Collector and Superintendent of Stamps. 
Respondent unrepresented. 
The Court delivered the following _ 

~ JUDGMENT :—The question in this case is whether thé 
instrument, Exhibit A, is a settlement or a will. In form it put- 
ports to be an agreement executed by Nilakanta Pillai to his wife 
and his son’s widow. This is a circumstance to be taken into ac- 
count, although as observed jn Rambhat v. Lakshmana Chinta- 
man Mayalay ? “this, per se, is not much.” It has been registered 
as a settlement. In Marjoribanks v. Hovenden*, as observed 
by Jarman, “the fact of registration as a deed appears 
to have been deemed almost conclusive against its testamentary 
character.” [See Farman on Wills, sth Edn., Vol. 1, page 22]. 
Without giving the same effect to registration in this country it 
is at least permissible to hold that that is alsoa circumstance 
to be taken into account. Going to the provisions of the instru- 
ment, it is to be observed that there is no reservation of a power 
of revocation. It may be doubted whether the same importance 
should be attached here to the absence of a power of revocation 
as in England where testamentary instruments are generally 
drawn by solicitors. (See, however, Feffrzes v. Alexander.") 
The author of the instrument promises to transfer the putta for 
the lands and the license for the salt pans to the names of his wife 
and his son’s widow. He provides for the kist of the lands being 
paid and the materials for the salt pans being supplied by both. 
He makes a gift of jewels to his wife and his son’s widow or pro- 
mises to do so. Above all he declares that his future debts shall . 
not be binding on the properties. Some of these can be said to 


‘be provisions of an ambulatory character. The fact that some of 


these are expressed to operate in the future cannot affect the 
character of the instrument asasettlement. As observed by 
Kekewtch J. in Fonstone v. Mappin® at page 51: “There is no 
magic in the use of the future tense which is frequently employed. 
to express a present contractand ifon the construction of the 
10885) 8My & K. 32. s, 040 R138, 2 (881) 1. D: R. 5 B. 630 at 68 
3. (1895) L; L. R. 20 B. 210. 4. (1843) Dru, 11,,8:0, Ir, Eq, R, 238. 

5. (1867) E. R. 562 at 581. ° 6. (1891) 64 Law Times 49 at p. 51; 
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whole instrument the true conclusion is that a present complete 
settlement was intended, then J take it the intention must prevail 
notwithstanding it be expressed in inappropriate language.” 
The only problem is whether the instrument partakes of a 
testamentary character only by reason ofthe following clause: 
“ After my lifetime, both of you shall not only get the right due 
to mein the said lands and the said saltpans,but shall also divide 
and ‘enjoy in equal shares the income derived therefrom.” As 
observed by SarjeantC. J. in Reference by the Collector and 
Superintendent of Stamps, Bombay :* “Even the reservation of a 
life estate by the settlement does not render the instrument lessa 
settlement.” It is provided in Exh. A that Rs, 5a head shall be 
paid during the period of the settlor’s life-time, apparently out of 
the profits of the property. It was observed by Sir J. P. Wilde in 
In the goods of Robhinson ? : “ The first difficulty that arises is, 
that the Court is askedto deal with a portion only of a document, 
and declare it to be testamentary. I have met with no case where 
that has been done, although I by no means say that it could not 
be done.” These remarks appeat to us to be applicable to the 
present case in that there are clear provsions having an imme- 
diate operation. 

One of the invariable tests in coming to a conclusion as to 
the testamentary character of a paper is whether ‘the paper is 
revocable. Weare satisfied that Exh. A is not. The deci- 
ion in Lakshmi v. Subramanya? has no application. There the 
governing words with which the instrument begins are: ‘‘ What 
should be done by my adopted son and my wife after my life time.” 

In Thakur Ishur Singh v. Thakur Baldeo Stngh* their Lord- 
ships of the Judicial Committee set out at page 800 the indicia 
of a will in that case. This case does not apply either. We 
must reverse the decrees of the Courts below and remand the 
case to the District Munsif for disposal according to law. Costs 
will be provided for in the revised decree. 


. - a a 
1. (1895) 2-LR. 20 B. 210 at 214. 2, (1867) 1 P.and D, 384 at 386. 
8, (1889) LLB. 12 M. 490, £. (1884) LL.B, 10 O. 729, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present:—Mr. Justice Benson and Mr. Justice Abdur Rahim. 


Sevugan Chetty = es Appellant* ` 
o. (Defendant). 
Obla Munisami Aiyar & others .. ` Respondents . 


(Petitioners and legal 
representatives of qth > 
Petitioner — attaching . 
creditors and Plantz ffs). 
C. P. C. (Act XIV of 1882) S. 109—“ Opposite party”—Attaching -creditor..of 
decree— Notioe not necessary. 


An attaching creditor of a decree hasno interest in the decree within the meaning 
of 8. 372, O. P. C, aud when his name does not appearon the record he is not an 
t upposite party” within the meaning of S. 109, C. P C., so as to be entitled to notice, - . 

Obiter :— He is a representative of the decree-holder for purposes of execution 
within the meaning of S, 244, U. P. C., 1882, and is entitled to apply for execution, 

Appeal from the decree of the District Court of Madura in 
A. S. No. 695 of 1907, presented against the order of the Court 
of the District Munsif of Madura, in M. P. No. 881 of 1906, in 


0. S. No. 562 of 1903. 


A, the decree-holder against B, attached a decree for money 
in B’s favour against C who was ex parte in the case. After the 
attachment C got the ex parte decree set aside and compromised 
his suit without notice to A.’ D then again attached the ex parts 
decree against Cas if it was alive. 

R. Kuppusamt Atyar for appellant. 

C. V. Anantakrishna Atyat for respondents. 

R. Kuppuswamt Atyar.—An attachment does not create a 
right inthe thing attached. Only ifatransfer or assignment . 
of the decree has been made Iam bound to give. notice to the 
transferee—Chatt Behari v. Rahmat Das 1 ; Sambastva v. Veera 
Perumal ? ; Jotendra Mohunv. Raja Srinath Roy*; Ganpat Shah . 
v.Ramchand.* . 


C. V. Anantakrishna Atyar.—If a finding on the question. . 
of fraud is necessary I have.no objection. An attaching decree- 
holder is entitled to notice. Chatt Behari v. Rahmat Das? has 
not been followed anywhere, and Order 22, Rule 10, of the New 


| Code has overruled the view therein. An attachment, though 


#4. A,A.0, No. 56 of 1908. 19th April 1910, 
«le. (1897) Ia. L, Be 20.4038 2, (1904) TLR, M 38l o a 
3. (1898) Lh L ki 26 O 267. 4, (1906) T. L. Re 22, 


b. ian IL. R. 20 A 38, - 


PART XIII] TH MADRAS LAW JOURNAL REPORTS. 525 


it is not an assignment, is a ‘devolution of some interest on the 
thing attached—Sankaralinga Reddi v. Kandasamı Tevan }; 
Gopal Nana Shet v. Foharimal.* An attaching creditor is the 
representative of the decree-holder for the purpose of execution— 
- Krishnan v. Venkatapatht Chetty.3 [Rahim J.—Had the judg- 
ment- debtor notice of the attachment ? ] No. 


The Court delivered the following 


JUDGMENT :—We are not prepared to accept the view 
taken by the District Judge that the ‘opposite party’ in S. 109 
of the Civil Procedure Code of 1882 includes a person who 
has attached the -ex-parte decree in question. The plain 
meaning of thẹ section seems to be that only the party on record 
isentitled to the notice mentioned in that section. Itis well 
established that an attaching creditor, even of a money decree, is 
not an assignee of the decree nor has he a charge upon it. He is 
entitled, no doubt, to apply for execution of the decree so attached 
for the satisfaction of his own decree, and for that purpose 
he may well be deemed to be representative of the decree- 
holder within the meaning of S. 244 of the Civil Procedure 
Code of 1882 as held in Krishnan v. Venkatapatht Chettd.3 
But that does not show that he has an interest in the decree 
within the meaning of S. 372 of the Civil Procedure Code 
of 1882. In Chail Bekari Laly. Rahmal Dast it was decided 
that an attaching creditor of a decree is not entitled to 
be made a party to an appeal against the decree attached by 
. him, and we think that the principle of that decision is appli- 
cable to this case. There is sti'l, however, the question to be 
decided whether the proceedings which led to the setting aside 
of the decree attached by the respondents in this appeal were not 
collusive-and fraudulent, instituted with the object of defeating 
the rights of the respondents, and on this point we have no finding 
of either Court. We, therefore, direct the District Judge to 
return a finding on this question. -He is to allow the parties to 
adduce fresh evidence if they chose to do so. 


The finding should be submitted in eight WEEKS) and ten days” 


will be allowed for filing objections. 








1, (1907) L L. R. 483. 30 M. 2. (1891) I, L R. 16 B. 522, 
3, (1905) I. D. Ry 29 M. 311, 4 (1890) LLR. 20 A, 38; 
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In compliance with the above order, the District Judge of 
Madura submitted that there is no reliable evidence to prove arid 
no circumstances from which it can be presumed that the pro- 
ceedings which led to the setting aside of the decree in O. S. 562 
of 1903 were collusive or fraudulent, instituted with the object 
of defeating the rights of the attaching creditors (respondents in 
the High Court.) 

This appeal coming on for.final hearing after the return of 
the finding of the lower appellate Court, the Court delivered the 
following 
` JUDGMENT :—We accept the finding, and reversing the 
order of the District Judge, we restore that of the District Munsif 
With costs in this andin the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Bhashyam Aiyangarand Mr. Justice 
Moore. 


Suri Venkata Subbaraya Sastri .. Appellant* 
v. (Plaintif) 

Darappareddi KĶristuaiya and others .. Respondents 
(Defendants.) 


Landlord and tenant— Occupancy right—Stipulation not to touch the land without 
obtaining a cowle for the newt fasli— Ejectment suit— Onus. 
In an ejectment suit by an inamdar the onusis on the plaintiff’ to prove his 


. title to eject. . 


A stipulation by the ryot that he will not touch the land without obtaining a 
fresh cowle from the landlord is merely ap undertaking on hi; partthat be will not 
commence to caltivate it inthe next year without first obtaining a cowle, and is 
perfectly consistent with a right of occupancy. 


Second appeal from the decree of the Subordinate Judges 
Court of Kistna at Masulipatam in A. S. No. 711 of 1899 
presented against the decree of the Court of the District Munsiff 
of Gudivada in O. S. No. 324 of 1897. 

P. R. Sundara Atyar and P. Nagabhushanam for appellants. 

V. Krishnaswamt and V. Ramesam for respondents. 

The Court delivered the follwing 

JUDGMENT :—It appears that these lands were held by 
Timmalapally Ramakrishnamaiya and others, but as to whén they 
got possession there is no evidence. They fell into arrears and 

*0, S. A. No, 1156 of 1900, 20th August 1902. 





t 
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Meruvu Gopalaswami, the vendor to the defendants, was allowed 
to come into possession of the lands on condition of his paying 
the arrears. Such being the case it must be assumed that Meruvu 
Gopalaswami continued to hold the lands on the same terms as 
his predecessors, In1891 Meruvu Gopalaswami sold his. rights 
over the lands to the defendants. The plaintiff is a purchaser 
from an Inamdar, but it is not alleged or proved that the lands 
themselves were given to his vendor as Inam, or, in other words, 
that the kudivaram or any portion of it was granted to him as 
Inam. There is consequently no presumption that the predece- 
ssors in title of the defendants derived their title to the 
kudivaram from the Inamdar. Such being the case the Sub- 
ordinate Judge has rightly thrown on the plaintiff the onus 
of proving that he is entitled to eject the defendants. The 
‘appellant relieson Exhibits ¥ and Æ 4 as shewing that the 
defendants are only yearly tenants. We do not consider that 
these documents establish the character of the tenancy of the 
defendants. Jn Exh ¥(Dec. 1883) Meruvu Gopalaswami, the 
. vendor to the defendants, recites the amount that he is bound to 
pay as kist for Fasli 1293 and concludes by saying that after the 
end of the Fasli he will not touch the land without obtaining a 
fresh cowle. This is merely an undertaking on his part that he 
will not commence to cultivate in the ensuing year without first 
obtaining cowle from the Inamdar and is perfectly consistent 
with a right of occupancy on his part. The same observations 
apply to,Exh. Æ 4 where the tenant states that at the end of the 


term of 4 years to which that document relates, he shall continue . 


to cultivate the land but shall not enter on the land for the 
purpose of cultivation till he receives a cowle from the Inamdar. 
Here again there is nothing, in our opinion, inconsistent with a 
right of occupancy in the defendants vendor. As the onus- of 
proving the right to eject was on the plaintiff, and as he has, in 
our opinion, failed to discharge that onus, we must hold that 
this second appeal has failed and dismiss it with costs. We 
remark that the Subordinate Judge should have passed -an 
order .either admitting or rejecting-the extract from the Inam 
Register which was produced before him in appeal. 


oy ae . ` ee ma 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr. Justice Benson and Mr. Justice Sankaran Nair. 
Govinda Parama Guruvu, Trustee of 

Sree Radha Kanta Swamy’s temple 


at Pudabhadra sc ks Appellant* 
(Plaintif) 


1. 
Bothasi Dandasi Pradhanu and others .. Respondents 
(Defendants). 


Madras Estates Land Act I of 1908, S. 6— Effect of evidence of possession in farour 
of landlord before the commencement of the Act—Question for consideration—C. P. C., 
(Act V of 1908) 0.41, R.33—Appellate Court, powers of. 

The only question that arises for cunsideration under +. 6 of Madras Act I of 1908 
in determining whether a ryot in possession of ryoti land acquires occupancy right in 
itis to see whether the ryot was in possession of the land on the date of the commence- 
ment of the Act. i.e, Ist July 1908 ; and the fact that a decree for possession had 
been passed before Ist July 1908 in favour of the landlord, does not affect the operation 
of the section. 

The second appellate Court is competent to retain the ryot in possession under the 
circumstances without driving him to a fresh suit, even though the decree of the lower 
Court be correct in the view of the law as it stood at the time of the institution of the 
suit, 

Second appeal from the decree of the District Court of Gan- 
jam in A. S. No. 135 of 1906 presented against the decree of the 
Court of the District Munsif of Sompeta in O. S. No. 98 of 1905. 

V. Ramesam for appellant. 

P. R. Sundaram Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—It may be doubted whether the Judge is 
tight in holding that the defendants were occupancy tenants. 
It is unnecessary to decide that quéstion as we are clearly of 
opinion that Section 6, Cl. (1), of Act Iof 1908, as amended 
by Act IV of 1g09, clearly conferred on them a permanent right 
of occupancy. The suit was instituted in 1905 and the appeal 
decree was passed in 1906, and it is contended that the 
rights of parties are not affected by an enactment subse- 
quently passed, and also that, at any rate, in second appeal we © 
are only entitled to consider the cotrectness or otherwise of the 
decree under appeal. The words of the section are quite clear. 
Section 6 of Act I of 1908 enacts that “every ryot zow in posses- 
sion *  .* of ryoti land” * © *  shall-have a perma- 


‘nent tight of occupancy and under Act IV of 1909, Every ryot 


now in possession shall include every person who, .having held 
land as_a ryot, continues in possession of such land at. the com- 
*S,A.No, 1158 o£ 1906 28282 "May 6th, 1910. 
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mencement of this Act.” The only question therefore for consi- Govinda Pa- 
deration is whether the ryot was in possession of the land when "ama Guravt 
the Act came into force, če., on the rst July 1908. It is con- Dandasi 
ceded that the defendant, a ryot, was in possession of this ryoti Pradhanu. 
land on that date. It is immaterial that a decree for possession had 

been already passed. We must, therefore, hold that the defend- 

ants are ryots with a permanent right of occupancy. It was 

further contended that the defendants can enforce their claims 

only in a fresh suit to be brought by them. We think it unreason- 

able to turn the tenants with rights of occupancy out of posses- 

sion and refer them to a fresh suit. It leads to unnecessary 
multiplicity of proceedings. Order 41, Rule 33, of the Code of Civil 
Procedure, 1908, corresponding to Order 58, Rule 4, of the Judi- 

cature Act, enables the appellate Court to enforce the defendants’ 

Claim in second appeal, We must, therefore, dismiss the plain- 

tiffs suit for recovery of possession. 

But as occupancy tenants the defendants are bound to pay 
rent to the plaintiff. We shall accordingly direct the District 
Judge toreturna finding on the question what is the rent payable 
to the plaintiff for the Faslis 1314 to 1318. 

Fresh evidence may be taken. The finding should be sub- 
mitted in six weeks, and seven days will be allowed for filing 
objections. 

In compliance with the above judgment, the District Judge 
submitted the following :— 

For Fasli 1314—7 bandies and 40 nowties of paddy. 
For Fasli 1315—7 bandies and 45 nowties. 

For Fasli 13r6—7 bandies and 30 nowties. 

For Fasii 1317-4 bandies. 

For Fasli 1318—6 bandies 

Their total value is estimated at Rs. 1,384-0-o. 

Neither party takes objection to these rates or to the value 
fixed by the Commissioner. I therefore find that they are 
correct. 

This second appeal coming on for final hearing, the Court 
delivered the following ` 

JUDGMENT:—We accept the finding, modify the decree of 
the Court below, and dismissing the suit for possession, pass a 
decree in favour of the plaintiff for rent as found by the Judge 
with interest on the estimated value at 6 per cent from this date. 
Each party will bear his own costs throughout, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT:—Mr. Justice Miller and Mr. Justice Sankaran 
Nair. - 
Bashiakar and another ss Appellants* 
v. (1st and 3rd Defendants). 
Venkata Vatada Thatha Chariar alias ; 
Chinnasami Thatha Chariar and others .. © Respondents 
é (sé, 2nd and 
4th Plaintiffs). 
C. P. C, Act Vof 1908, S. 9—Suit of a civil nature—Stotrapatam office—Suit for 
declaration und injunction as to Stot~apatam ofice—Voluntary offerings— Damages. 
Held that a suit for a declaration that plaintiffs (Vadagalais) are entitled to recite 
Stotrams in the Conjeevaram Temple and for an injunction restraining the Tengalais from 
interfering with their Stotrapatam is cognizable hy a Civil Court, ` : © 
Though damages cannot be awarded when the offerings are voluntary, when once 
the voluntary offerings have been contributed, and the refusal of a person’s right to 
participate in the fund causes damage, the Court will be entitled to awaid da- mages 
in those cases, 
Appeal from the decree of the District Court of Chin gleput 
in O. S. No. 24 of 1902, dated the 15th December 1903. 
T. R. Ramachandra Azyar and The Hon’ble T. V. Sesha- 
giri Atyar for appellants. 
P R. Sundara Atyar, T. Norastinha Atyangar and V. V. 
Srinivasa Atyangar for respondents. 
The Court delivered the following 
JUDGMENT:—The plaintiffs, who are the descendants of 
one Kotikannikadanam Sri Thatha Desikan of Conjeeveram claim 
for themselves and others belonging to that family the stotrafata 
miras in the pagoda of Sri Devaraja Swami and the other minor 
shrines in Conjeeveram. They allegethat it is their duty or their 
right to recite the Sanskrit sto¢rams in praise of these various 
deities at the times and places referred to in the schedule attached 
tothe plaint. The defendants are some of the Tengalai Brahmins 
of Conjeeveram and they are sued on behalf of all the Tengalais. 
They have got the adyapakam miras in all those temples, £. ¢., the 
right to recite the Tamil prabandhams. It is plaintiffs’ case.that 
when they recite the s/o¢rams, they are disturbed by the Tengalais 
reciting their prabandhams, and they accordingly seek for a 
declaration of their right to recite the s¢o¢rams on the occaSions 
a Se 


è A. No, 51 of 1904. lst February 1910, 
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referred to in the plaint schedule: and also foran injunction to 
restrain the Tengalais from interfering with their stoérapatam 
by themselves reciting the prabandham or in any other way. The 
defendants contended that there is no such office as alleged by 
the plaintiffs and there was no income or honour attached to such 
office and that the recital of the stofrapatam has been given up 
after 1882 when their right to adyapakam miras was established 
by the High Court. And they also pleaded limitation. They 
admitted that before 1882 both Vadagalais and Tengalais to- 
gether recited s/roframs during the processionsof the deity; but 
such recitals were always made in rear of the idol and never in. 
front. The District Judge found in favour of the plaintiffs’ 
contention that there is such an officeas claimed by them and 
that the plaintiffs are entitled to recite the s¢ofram, not on all 
occasions referred to in the plaint but on certain occasions which 
are referred toin the schedule attached to the decree. He also found 
that office belongs exclusively to the Thathachari family of 
Conjeeveram to which the plaintiffs belong. He further held 
that the emoluments are 3g of the cake offering, 4, of the rice 
offering if the total is less than Io measures, and if more then fy. 
He also found there were certain honours attached to the office, 

. and they are sadagofam and umbrella. In appeal both parties 
take exception tothe findings of the District Judge, the Ten- 
galais (the defendants) contending that the plaintiffs are not 
entitled to recite séotrams on any of the occasions referred to, 
and ‘the plaintiffs, on the other hand, maintaining that 
in the lower Court that they have proved their right to recite. on 
all the occasions referred to in the plaint. It was also contended 
that no such office as the recitor of the,sfeframs has been 
established. 

It appears from the judgment reported in Krishnasamz v. 
Krishnamma* that the Tengalais,and the Vadagalais have 
been disputing as tothe form of the ceremonial worship 
conducted at Chinna Conjeeveram from the year 1799, as we 


find that in that year the Collector had to. prohibit -the. 


Vadagalais from reciting their maxtram in the pagoda de- 
voted to their own spiritual teacher.. There has been continuous 
litigation from that time till 1900 and the present suit was 


1, (1882) I. Li R, 6 M 318, 
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instituted in the year 1902. Almost every religious ceremony has 
been in dispute between the parties. It is, however, settled that 
the Vadagalais are entitled to recite the vedasin all processions 
behind the idol and also on other occasions when the vedas have 
to be recited. In the lower Court the right of the Tengalais to 
join even as worshippers was denied, but this contention has 
not been maintained before us; and it is now settled that the 
Tengalais may join in vedafarayanam as worshippers. It isalso 
finally established that the Tengalais have got the right to 
adhyapakam miras, that is,the right to recite the Tamil 7a- 
dandham in front of the idol on all occasions when the Tamil ra- 
bandham has to betecited, both at the time ‘of the procession 
and at services in the pagoda, They obtained a decree in the 
year 1882 declaring their right to the effect above mentioned 
and enjoining the Vadagalais not to interfere with the 
Tengalais in the recital of the mantram and the prabandham 
otherwise than as ordinary worshippers. The contention of the 
plaintiffs now is that the Tengalais are reciting the prabandham 
even at those times when, and at those places where, they (the 
plaintiffs) are entitled to recite the sfofras in front of the idol and, 
the contention of the Tengalais is that this suit is merely an at- 
tempt by the Vadagalaisto stop them from reciting the raban- 
dhams as they are entitled to do in all the processions and also at 
services in the pagoda. It is conceded on both sides that when the 
prabandham is recited stotras cannot be recited and vrtce versa. The 
question, therefore, that we have to determine is whether ou the 
occasions referred to in the plaint schedule it is the sfotram or 


. prabandham that has to be recited. 


The burden of proof, is of course, on the plaintiffs. And it 
has also to be remembered that the prabandham is to the Ten- 
galais what the vedaparayanam is.to the Vadagalais. In support 
of their contention that stotrapatam is an office, the plaintiffs rely 
on Exhibit J. This purports to be an extract from some record 
filed about 1810. Its authenticity was disputed when it was 
first produced about the same year, The Sudder Amin before 
whom it was first filed considered it to be genuine. The appel- 
late Court did not act upon it. The parties are not agreed be- 
fore us as to whether it was found genuine by the appellate 
Court or not. On certain. other occasions when it ought to have 
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been produced it was not produced, and it is difficult to say at sae 
this distance of.time whether the original of Exhibit Jis genuine Thatha 
or not. The document states that sfotram is recited in Panguni Obviar. 
and there is no claim so advanced to recite the sram on that 

occasion. It refers totwo other occasions when the stotram is 

recited, but it is not clear from the document that the recital 

catries with it any special emoluments. In these circumstances 

we prefer to base our conclusion in favour of the plaintiffs’ con- 

tention upon the other evidence in the case. 

In 1876, in the suit which was brought by the Tengalais to 
declare their rights to the adhyapakam miras,the Vadagalais raised 
the same contention that is now raised on behalf of the defendants; 
and it was held by the High Court inthe case in Krishnasamt v. 
Krishnamma* that the suit was one ofa civil nature and tbat the 
Tengalais were entitled to the declaration of the right which they 
claimed, that is, the right to the adhyapakam miras; and we can 
see no distinction between adhyapakam and stotrapatam. 'The 
one is as much an office as the other. And if the plaintiffs’ case 
is true, the plaintiffs are as much under the obligation to recite 
the stotrams as the Tengalais were to recite prabandhams. The 
only difference alleged is that, as the prabandham stands to the 
Tengalais on the same footing as the vedas, prabandhaparayanam 
must be regarded as compulsory and standing on a far higher 
footing than stotrapatam. We do not think this distinction is 
material so far as this contentionis concerned. It may be that 
where the offerings are voluntary, damages cannot be awarded, but 
when voluntary offerings have been actually contributed, then 
the refusal ofa person’s right to participatein the fund causes 
damage which isa natural consequence of the refusal ‘and the 
Courts are entitled to award damages in such cases. For the 
reason therefore given in the casein Krishnasamz v. Krishnamma* 
for upholding the contention of the Tengalais in that case, we 
hold that the suit is one cognizable by a Civil Court. 

* kd * + % * 

[Then their Lordships proceeded to dispose of the case on 

the merits.—E. ] 


1. (1882) IL L. R. 5M. 313, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justes Munro and Mr. Justice Sankaran 
Nair. ©. x: 
In re Gopalakrishna Heggade , Grd Prisoner)* 
` Appellant. 
Penal Code, Ss, 464, 47 1— False document— Copy of false dooument not a false dovu- 
ment, : 
A copy of a false document is not a false document within the Pe meaning of 8. 464, 


“RBG 


Appeal from the sentence of the Court‘ of Session of the 


' South Canara Division in Case No. 40 of the Calender for 1909. 


The appellant i in this case was charged with and convicted 
of the offence of using as genuine a forged instrument knowing it 


- to be forged, under S. 471, I. P. C. The charge against him was that 


“ he used as genuine a certified copy of a forged document (a copy 
of Register in the Registration office) knowing it to be forged.” 

S. Swaminathan and B. Sttarama Row fot appellant. 

The Public Prosecutor (C. F. Napier) contra. 

S. Swaminathan contended that assuming that all the facts 
alleged against him are true, the aċcused cannot be convicted 
of an offence under S. 471, I. P. C. The copy was a genuine copy 
certified to be such, and it was ‘not the case of either side that 
the copy had been tampered with. The document would not come 
within the definition of a forged document. 


The Public Prosecutor in “reply. 

The Court delivered the following 

JUDGMENT :—The ‘document, Exhibit D, is merely a 
copy of the alleged false décument and does not come within the 
definition of a false document. The conviction under S. 471, 
I. P. C., cannot therefore stand. 


. We set aside the conviction and sentence and acquit the 
appellant of an offence under S. 471, I. P. C. The bail bonds are 
discharged. 


~——* Or, AL NO. EZ OF 1910: Tae OT U AE April 13910, 
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` Present :—Mr. Justice Munro and Mr. Justice Abdur 
Rahim. 


Naganada Iyer altas Eswarappier or Appellant* 
vs. a: (Plaintif ) 
Krishnamurti Iyer and others __ ee Defendants 
? (Respondents 
I ÉO 43). 
£. P C. (Act XIV of 1882) Ss. £2, 43, 102, 103, 157— Cause of action, nzeaning of— Naganada 
First suit dismissed for default—Sevond suit on alternative claim—. Vaintatnability. Iyer 
There is nothing in the language of S. 158, C. P. O. (Act X1V of 1882) which ileus 
precludes its application to a case where the Plaintiff doss not appeal. S. 158 Iyer, 


generally empowers the Court, under the circumstances mentioned therein, to decide 
the suit whether the party at whose instance the adjournment wus granted is present 
or not at the date fixed for hearing. 


(Srimant Sagaji Rau v. S. Smith? doubted. ] 

The cause of action iu a suit has no relation to the character of the relief prayed 
for by the plaintiff any more than to the defence which may be set up by the defen- 
dants ; and it is open to a Court fo look into the pleadi ngs, snd the issues raised 
in each case to determine the true cause of action. 


[Chand Kour v. Partab Singh? followed and commented on.]. 

Mere difference in the form of statement or in the relief prayed for cannot make 
the causes of action different in law ; and it can make no difference ia principle how 
the plaiatiff has shaped his title in the second suit if he waa in a position at the time of 
the prior suit fo base his claim on the alternative titles which he puts forward in the 
second suit ; and 8s. 12 and 43. O. P. C, (Act XLV of 1882) will still bea bar to the 
second suit if the causes of action in buth the suits are substantially the same, One 
test which may be usefully applied in order to see whether the causes of action are the ‘ 
same in the two snits is whether Ss, 4%, 45,46 and 47, C. P.C. (Act XIV of 1882) 
would have any application tothe case. i 

On the death af S, the plaintiff orougbt a suit for an injunction restraining the 
defendants from interfering with the possession, which he alleged, he bad through 
tenants. The suit was not a declaratory suit nor one basea on mere possessur'y title, but 
the entire scops of the suit was to obtain a decision that the plaintid succeeded to the 
property on the death of S. The suit was dismissed fur default, The plaintif brought 
a second suit for possession basing his title to the properties as heir entitled to succeed 
to them onthe death of § whether ic the view that the property belonged to S 
absolutely or to her husband W who predeceased ‘her. In the former suit; he based his 
tile on his right to succeed to the property on the death of S as the reversioner of N, 
the husband of 5. 


Held :—{1) That the cazses of action in both snits were the same and that the 
second suit was barred by S 103, C. P. Q. . 
\2)} That Ss. 42and 43 of the Code of 1882 were a bar fo the second suit. 


Appeal from the decree of the Subordinate Court of Kum- 
bakonam in O. S. No. 61 of 1903. 


* A. No. 128 of 1905. . ith March 1910, 
1 (1895) LLB, 20 B. 726. 2. (1888) I. D. R. 16C. 98, 


* I . 
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Naganada K. Srinivasa Atyangar for appellant. 

ps T. R. Ramachandra Atyar,T. Rungaramanuja Chartar, 
Natesa Aiyar, T.R. Venkatrama Sastri, T. R. Krishnaswamd 
Aryar, S. Srinivasa Atyar and M. Subramania Adyar for 
respondents. 


v. 
Eana T 
yer. 


The Court delivered the following 


JUDGMENT :—Abdur Rahim J.:—This appeal is by the 
plaintiff in Original Suit No. 61 of 1903, against the judgment 
of the Subordinate Judge of Kumbakonam dismissing the suit. 
One of the grounds on which the learned Judge proceeded was 
that the present suit was not maintainable by reason of Original 
Suit No. 7 of 1892, instituted by the plaintiff against one Srini- 
vasa Iyer, predecessor-in-title of the present defendants having 
been dismissed by the Subordinate Judge of Negapatam on the 
ist November 1892. He holds that the previous suit was dis- 
posed of under Sections 157 and 102, Civil Procedure Code of 
1882, and the bar arises by reason of S. 103, Civil Procedure 
Code of 1882. But the learned vakil for the 74th defendant 
urges that the first suit was decided under S. 158 of the 
Code, and the present suit is, therefore, barred on the ground of 
res judicata, ‘The contention on behalf of the appellant is that 
the dismissal of the previous suit was under S. 102, as held 
by the Court below, but that the causes of action in the two 
suits were not the same. If the plea in bar either under S. 
103, or by reason of ves judicata, is sustainable, it would be un- 

' necessary to go into the question of limitation, the only other 
question raised in the appeal. 


The property, to which both the suits relate, consists of cer- 
tain villages. In the plaint in the suit of 1892, it is alleged that 
the villages belonged to one Narayanasawmy Aiyar, senior 
paternal uncle of the plaintiff; that he died about twenty-four 
years ago and, after his death, the villages remained in the en- 
joyment of Narayanasawm1’s widow Sellathammal ; that, on Sel- 
lathammal’s death on the 30th August 1891, the plaintiff became 
entitled to, and came into possession of all her properties includ- 
ing the properties sued for, and that the plaintiff leased the latter 
properties to several persons in September 1891. It, then, goes 
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on to allege that “on the strength of some opinion entertained 
by the revenue anthorities, on an enquiry made by them after 
the said Sellathammal’s death, the defendant who has no 
claim, for the last one month entered upon the undermentioned 
properties and has been causing disturbance. Besides, he has 
been causing disturbance to the plaiutiff’s enjoyment in several 
ways by frightening and intimidating the plaintiff's lessees and 
by instituting criminal complaints etc, against them.” In the 
6th paragraph of the plaint, it is stated that “ whatever might 
be the nature of the defendant’s claim he had no right whatever 
to wrongfully enter upon the property remaining in the plaintiff’s 
possession.” And in the 7th paragraph, the cause of action is 
alleged to arise in January 1892, ‘‘ when the defendant began to 
cause obstruction as against the plaintiffs possession.” ‘The 
relief prayed for is “ perpetual injunction restraining the defen- 
dant from interfering with the property remaining in the plain- 
tiff’s possession.” 

The defendant in that suit denied the plaintiff's right to, 
and possession of the land in dispute, contending that the pro- 
perty belonged to one Anappier, the father of Sellathammal ; 
that on his death without male issue it devolved on his widow 
Parvathammal, and‘that on Parvathammal’s death Sellathamma] 

‘succeeded to the property. The defendant claimed that on 
` Sellathammal’s death, he inherited the property as the sisters 
son of Anapian. The three material issues framed in the case 
were (a). whether the property belonged to Narayanaswamy, the 
husband of Sellathammal, (2) whether the succession devolved 
on the plaintiff after the death of Sellathammal and he has been 
in possession of the property since her death, and (c) whether the 
plaintiff was entitled to obtain the injunction solely on the 
strength of his possession without making out title to the pro- 
perty. The issues were settled on the 2nd April 1892, and the 
case was fixed for final hearing on the 26th August, on which 
date the plaintiff applied for adjournment on the ground that he 
had not sufficient time to summon his witnesses, and the hearing 
was post poned to the rith October. On the t1th October only 
two out of the 24 witnesses subpaenaed by the plaintiff appeared, 
but neither the plaintiff nor his plealer appeared on that date. 
The Court, having waited for some time, passed the following 


Nagatuda 
Iyer 
ve 
Krishnamurti 
Iyer. 





Abdur 
Rahim J, 


Naganada 
Ty er 
v. 
Krishnamurti 
Iyer. 


Abdur 
Rabim J. 


538 THE MADRAS LAW JOURNAL REPORTS. [voL. ËX. 


order :—“ From the issues above mentioned, it will be seen 
that the plaintiff’s claim is completely denied by the defendants. 
I should therefore dismiss the plaintiff's suit with costs.” An 
application was subsequently made under S. 103 of the Civil 
Procedure Code of 1882 to set aside the order of dismissal to the 
same Judge. He held that the dismissal must be considered to 
have been made under S. 158 of the Code inasmuch as the case 
had been adjourned in order to enable the plaintiff to produce 
his evidence, and he failed to do so, and that therefore 
the plaintiff had no remedy under S. 103. It is to be noted 
that the Subordinate Judge does not state that he decided the 
suit on its merits, which I think he could have done under 
S. 158. The other course open to him under S. 157, was to 
dismiss the suit under S. 102 0f the Code onthe ground that 
the plaintiff failed to appear. The order dismissing the suit 
does not mention the section under which it was made. But on 
reading the order, it would appear to have been made under S. 
102, read with S. 157, rather than under S. 158. The 
Subordinate Judge who heard the application under S, 103, 
seemed tothink that under the circumstances the suit could 
have been dealt with only under Section 158 ; but that is appa- 
rently a wrong view of the law. The plaintiff did not appear at 
the adjourned hearing and therefore the case fell within the terms: 
of S. 157—Maharajah of Vizianagaram v. Lingam Krishna ` 
Bhupati. Yam also inclined to hold, as I have said, that the 
Subordinate Judge might have dealt with the case under S. 158, 
if he chose todo so. The view taken in Shrimant Sagajirao v. 
S. Smith? however seems to be that, where the plaintiff does not 
appear, the suit cannot bedecided under S. 158, even though time 
had been granted at his request for the purpose of producing 
evidence or performing any other act necessary for the further 
progress of the suit. With great respect to the learned Judges 
who decided that case I am unable to agree in their construction 
of S. 158. There is nothing in the language of that .section 
which precludes its application to a case where the plaintiff does 
not appear. Section 158 generally empowers the Court, under the 
circumstances mentioned therein, to decide the suit, whether the 
party at whose instance the adjournment was -granted is present 
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or not, at the date fixed for hearing, and the judgment: iv Nagaitadia 
Shrimant Sagajrao Y. Se Smith? does not give any reasons in sip- eh ; 
port of a limited construction. It may, however, bethat in such Ktishnarinit 
cases, the Court ought ordinarily to deal with the suit under S.157 a 
and not S. 158. Under S. 158 the Court is required, if it chooses APY, 
to act under it, to go into the questions raised in the action and > . 
to decide them on such materials as may be before it. But, as I 

have said, so far as it appears from the order of the Subordinate 

Judge in the previous suit, he did not consider the case on the 

merits, although the suit might have failed because of the.inabi- 


lity of the plaintif to support his allegations by evidence. 


The question, then, is whether the cause of action in the 
present suit is the same as that in the suit of 182 within the 
meaning ofS. 103.{ nthe plaintin the present suit, which is 
much fuller than the plaint in the other suit, the plaintiff states 
that the property originally belonged to Anappier’ who died in 
1836 leaving him surviving his wife Parvathamma! and his 
mother Ammalammal! ; that before his death Anappier authorised 
his wife to adopt a son; that after the death of Anappier, his 
widow gave birth to a posthumous child Sellathammal, and that 
in 1837 the widow adopted one Ramasami. The property then 
vested in Ramasami, and Parvathammal looked after it as his 
guardian, Ramasami, died in 1839 and the property devolved on 
Parvathammal as his heir and she enjoyed the same till her 
death in 1841. Then it is alleged one Sundaram Aiyar obtained 
possession of the property as guardian of Sellathammal and that 
such possession was adverse to the rights of the proper heirs of 
Ramasami, and that Sellathammal, when she came of age conti- 
nued in adverse possession and thus acquired a right as absolute 
owner. 


Sellathammal died in 18r, her husband Natayanasami 
having pre-deceased her in 1868. Andthe plaintiff says that 
he being a nepuew of Narayanasami succeeded to the property on 
the death of Sellathammal, who had acquired an absolute right 
thereto by adverse possession, and he further alleges in thealter- 
native that the property was owned-and possessed by Natayana- 
sami adversely to Sellathammal, and in this view of the case also 
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heis entitled to the property cn the death of Narayanasami’s 
widow Seliathammal. The plaint goes onto state that what- 
ever right Srinivasa Aiyar, the defendant in the previous suit 
and father of defendants 1,2 and3in the present case, 
possessed in the suit properties was extinguished by the adverse 
posession of Sellathammal and Narayanasami Aiyar. It further 
states that the Government took possession of the property pro- 
bably as an escheat, but that eventually on certain misrepresen- 
tations being made by Srinivasa Aiyar, the predecessor-in-title of — 
the defendants, the Government wrongfully put Srinivasa Aiyar in 
possession of the property in December 1891, which the plaintiff 
says is his cause of action. The main relief he asks for is declara- 
tion of his title to these properties and recovery of possession. It 
will be noticed that in the plaint in the previous suit allusion is 


-made to the same order of the Government which is now alleged 


to be the cause of action. That order by which the plaintiff was 
dispdssessed in December 1891 was passed before the institution of 
the previous suit. In the plaint in that suit he admits that the 
defendant had entered upon the land and was causing disturbance, 
but he claims that he was in possession by reason of the fact that 
he had granted leases to several persons before the passing of the 
order by the Government. It is not now alleged that anything 
has transpired since the institution of the previous suit in the 
nature of infraction of the plaintiff's right. What appears to have 
been the case, from the statements in the plaint in the previous 
suit, was that soon after the death of Sellathammal, there was 
the usual scramble for possession between the rival claimants and 
that the authorities supported the defendant's claim who on the 
strength of their order, entered upon the possession of the pro- 
perties ; but the plaintiff claimed that he was still in possession, 
His possession, however, had to be secured and therefore he wanted. 
a perpetual injunction against the defendant on the ground that 
he was entitled tothe property on the death cf Sellathammal. 
Whatever rights he has now to the properly accrued on the death 
of Sellathammal by virtue of his relationship to her hushand 
Narayanasami, and it iš the same right which isin dispute in 
the present action. No doubt in the previous sujt. he alleged 
that the property belonged to Narayanasami and that he inherit- 
ed it on the death of his widow who was in possession for 24 
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years after Narayanasami’s death, while in the present suit he 
says that either the property belonged to Narayanasami, he 
having acquired it by adverse pdssession, or to his widow Sel- 
lathammal by virtue of adverse possession against the heirs of 
Anappier,. and that in either case he succeeded to the property 
_on the death of Sellathammal. 


As I read the plaint in the first suit, the cause of action 
then was the denial of the plaintiffs right to the property 
accruing on the death of Sellathammal and Srinivasa taking 
possession of the property on the strength of the order of 
the authorities, though he claimed that such order of the 
Government and the action taken under it should not affect 
his title nor the possessicn he had by virtue of the leases. 
The main question then was: Did the plaintiff acquire a 
right to the property on Sellathammal’s death? And this 
is made clear by the issues framed in the case. It is true that the 
relief which he asked for then was perpetual injunction, but he 
could not have obtained that reliefunless he was able to establish 
his title. As observed by their Lordships of the Privy Council, 
the cause of action bas no relation to the character of the relief 
prayed for by the plaintiff, any more than tothe defence which 
may be set up by the defendants—see Chand Kour v. Partab 
Singh. It has been urged by the learned vakil for the 
plaintiff that it- is not open to us in this connection to 
travel outside the four corners of the plaint in order to 
ascertain what the cause of action was in the previous suit, and 
he relies in support of this argument on the decision just referred 
to, where their Lordships observe that the cause of action refers 
entirely to the grounds set forth in the plaint as the cause of 
action, or in other words to tne media upon which the plaintiff 
asks the Court to arrive at a conclusion in his favour. But these 
observations must be read in connection with the context in which 
they are made. So read, they only mean that a cause of action 
is not governed by the nature of the defence which the defendant 
may set up. I do not think, for instance, that their Lordships in- 
tended to lay down that we are precluded, in determining whether 
the cause of action in the two suits is the same, from referring to 
the issues which were raised in the first action for the purpose of 
os L (88 1. L. R. 166. 98 - ~~ 
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finding out what the plaintiff had to prove and undertook to 
prove in order to support his claim as alleged inhis plaint. The 
plaint in the suit of 1892 is extremely concise and vague, and it 
becomes necessary for the purpose of understanding the scope of 
that suit to refer to the issues. It has been argued with considerable 
emphasis that the plaintiff then alleged that he was in possesion of 
the property although it may be that his allegation was false or 
founded on misconception. But the plaintiff also elleged in the 
previous suit that he had a right to the property and that 
Srinivasa Aiyar in disturbing his possession purported to do so 
under some claim of right. The suit was not a merely declara- 
tory suit, nor based on mere possessory title, instituted under the 
special provisions of the Specific Relief Act ; the entire scope of 
the suit was to obtain a decision that the plaintiff succeeded to 
the property on the death of Sellathammal. The plaintiff has in 
the present action merely varied the form of relief by asking for 
the recovery of possession instead of perpetual injunction, which 
means much the same thing in substance. If the causes of action 
in the two suits are substantially the same, the mere differences 
ïn the form in which they are stated or in the relief prayed for can 
make no difference in law--see Haji Hasan Ibrahim v. Man- 
charam Kaltandas.t Otherwise a plaintiff who has allowed 
judgment to go against him by default could always get 
over the disability imposed by S. 103 of the Code by simply . 
manipulating the form of the plaint in asubsequent suit. 


It is next argued that in the present suit the plaintiffs case 
is that the property belonged to Sellathammal or to her husband 
Narayanasami, while his case in the first suit was that it belonged 
to Narayanasami, and it was not alleged then that it belonged to 
Sellathammal in absolute right. In both the cases, whether the 
property belonged to Sellathammal absolutely or to Narayana- 
sami, the plaintiff’s title to it is based on hisrelationship to Nara- 
yanasami and arose onthe death of Sellathammal. The media 
therefore, in the language of the Privy Council, on which the 
plaintiff in either case asks the Court to arrive at a conclusion in 
his favour, is succession to the property in question on the death 
of Sellathammal and the denial of such right by Srinivasa 


Aiyar, the defendant, or his representatives in title. I may 


EE 
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refer toa case in Woomatara Debea v. Kristokaminee Dossee 1 
where the Judicial Committee of the Privy Council had to 
construe the phrase ‘cause Of action’ as used in S. 2 of 
the Civil Procedure Code of 1859. The observations made 
in that case seem to bear closely on the facts of this case. 
There the plaintiff had in a former sait admitted that no portion 
of the land then sued for was included in the limits of a taluk as 
originally settled and defined by the dowl but that she had as 
taluqdar of that talug acquired title to it as towfeer, z.e., by grad- 
ual squatting or encroachment. It was held in the suit subse- 
quently brought by her that she could not claim to fall back upon 
the title to the land as included within the limits of her talug. 
Their Lordships observe: “The first question that occurs to their 
Lordships upor that section is what is meant by the cause of 
-action. And in the present case they are clearly of opinion that 
the cause of action was the dispossession of the defendant by the 
fixing of the boundary that is now complained of and the other 
proceeding in the Act IV case. The result of these proceedings 
was to affirm the possession of the defendants in the land which 
was the subject of the first suit and to leave the party who felt 
aggrieved by them to her remedy by a civilsuit.”. Then they go 
on to say: “Now it is perfectly clear to their Lordships upon the 
proceedings that the real question in issue to be determined be- 
tween the parties then was whether the lands then sved for, which 
included the lands now sued for, belonged as of right to the 
taluqdar, or whether they fell within lot 32 which belonged to 
the defendants. And it was open to the plaintiff, the present 
appellant, in the former suit, to shape her title in either of three 
ways. She might have said, as she did say, according to Mr. 
Doyne’s argument to-day that the whole of the land then claimed 
was towfeer land; or she might have said a portion of the land 
fel! within the talug, as originally settled and formed part of the 
7,000 and odd beegas mentioned in the dowl and the residue of it 
is towfeer land; or she might have put her case in the alternative 
and have said that she had a good title to a portion as her origi- 
nal-land, but that, should the proof of that fail, that portion also 
was to be considered as towfeer land. With the full knowledge 
of all the circumstances she chose to say: ‘I admit that I am in 
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la eh possession of all that I was entitled to under the dowl, but I 
v. claim this land, the whole of it, as towfeer land? The conten- 
G ei tion now is that although she saw fit to take that course 
\bdur Rahim then, she has now a right to fall back upon the other title, and 
' J." to say: ‘The boundary was improperly drawn so as to include _ 
in the defendant’s holding that which of right should have been 
within my originally settled taluq; and as I now claim in that 
way that which I might have claimed in the former suit, I am 
not precluded from bringing this second suit.’ It appears to 
their Lordships that that contention cannot prevail against ‘the 
clear terms of the section in question, or indeed, upon principle.” 
S. 2 of Act VIII of 1859 on which the question arose was in 
these terms: The Civil Courts shall not take cognizance of 
any suit on acauseof action which shall have been heard and 
determined by a Court of competent jurisdiction between the 
same parties or the parties under whom they claim. That lays 
down a narrower principle of ves judicata than S. 13 of the 
Code of 1882, while the disability imposed by S. 2 of Act VIII 
of 1859 seems to be the same as that laid down by S. 103 of the 
Code of 1882 which precludes a second suit being brought on the 
same cause of action as in the first suit, even though the first 
suit was dismissed for default of the plaintiff and not heard and 
determined. In the present case, therefore, the subject of inquiry 
is the same as was in the case in Woomatara Debea v. 
Krishtokaminee Dossee,: viz., the identity of the cause of 
action. Thus, to adopt the language of the Privy Council, 
it can make no difference in principle how the present 
plaintiff shaped his title if he was in a position at the time of 
the suit of 1892 to base his claim on two alternative titles which 
he has put forward inthe present suit. Though S. 13 is not 
applicable to this case as the previous suit was not heard and 
finally decided within the meaning of that section, I think 
$. 42 and S. 43 are clearly applicable. S.42 lays down that every 
suit shall, as far as practicable, be so framed as to afford ground 
for a final decision upon the subjectin dispute and so to prevent 
further litigation concerning them. The .real subject of dispute 
in this case was the title of the plaintiff to the property in ques- 
tion which accrued on the death of Sellathammal, and the 
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plaintiff ought to have to put forward the two alternative sets ot 
facts which are now alleged in support of that title and which 
existed at the time of the previous action. What led the plain- 
tiff to come to Court then as now was the order of the Government 
on the strength of which Srinivasa Aiyar obtained possesion of the 
land and the denial of the plaintiff's title thereto by Srinivasa 
Aiyar. Section 43 lays down that the whole of the plaintiff's 
claim should be included and he must ask for all the remedies to 
which he may be entitled in respect of the same cause of action. 
One test, it seems to me, which may be usefully applied in order 
to see whether the causes of action are the same, is whether the 
Sections 44, 45, 46 and 47 of the Code which relate to joining 
causes of action would have any application to such a case as 
this. To my mind, it is obvious, that they would not. I may 
also refer tothe case of Munshee Buzloor Ruheem v. Shumsoontssa 
Begum and Fodonoth Bose v. Shumsoonissa Begum.+ There 
the question for consideration was whether the claim in 
the new suit was in fact founded upon a cause of action 
distinct from that which was the foundation of the former 
suit. The cause of action in the former suit of the respon- 
dent in the appeal before their Lordships of the Judicial 
Committee was a refusal. by her husband, the appellant, to 
restore, or his misappropriation of, the wife's property which 
she says she entrusted to him. The property sought to be re- 
covered in the second suit was a particular company’s paper which 
along with other property,the subject of the first suit, was deposit- 
ed with the husband. This company’s paper not having been 
sued for in the first action it was held that the plaintiff could not 
recover it in the uew suit. The cause of action in both the suits 
was one and the same conversion = 
None of the cases cited by the learned vakil for the ap- 
pellant has, it seems to me, any bearing on this case. In Piffa- 
pur Raja v. Suriya Rao,? the claim involved in the second suit 
in respect ofthe personalty had not arisen at the time of the 
former suit. ln Ramaswamt Ayyar v. Vythinatha Ayyar? 
the two suits telated to two distinct mortgages, aud, as it is 
pointed out in TZhrekatkat Madathil Raman v. T, hiruthiyil 
Krishnen Nair*t and others, the cause of action in Ramaswam? 


1. (1867) 11. M.I. A. 551. 2, (1885) I.L. R & M. 520 
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Atyar v. Vythinatha Ayyar* arose out of two distinct con- 
tracts. In Frbunti Nath Khan v. Shib Nath Chuckerbutty? the 
previous suit, which was one for declaration of title to and 
confirmation of possession of certain land, had been dismissed 
on the ground that the plaintiff was not in possession at the time 
of filing the suit and his title was not adjudicated upon. It 
was held that a subsequent suit for recovery of possession on the 
same title was not barred under S. 43 because the causes of 
action were different. As the learned Judges point ont, the 


` previous suit was one of adeciaratory nature and the plaintiff 


could not then have asked for anything more on his allegations 
in the plaint, and after the previous suit there had been an 
active disturbance of the plaintiff’s possession. But if the Court 
in that case had found against the plaintiff both on the question 
of title and of possession he could not have subsequently brought 
another suit on the basis of his title although his first suit was 
liable to be dismissed on the question as to possession alone being 
determined against him—see Peary Mohun Mukerjeev. Ambica 
Churn Bandopadhya*” So ifthe cause of action in the 
present case was the denial of the plaintiff's title to the land 
by succession to Sellathammal and the disturbance of his 
possession by Srinivasa Aiyer, it would not be open to the 
plaintiff to say that if he had prosecuted the suit and it was 
found that he was not in possession, then on that ground alone 
his suit might have been—-though I do not think it would have 
been-——dismissed. 

Iam, therefore, of opinion that the judgment of the lower 


Court on this point is right and that the appeal must be dismis- 
sed with costs. : 


Munro J:—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 








Srinivasa Aiyangar and others -.. Appellants*® 

(Plaintiffs Nos. I toG and 

v. legal representative of the 

3rd appellant, deceased) 

Srinivasa Aiyengar and others .. Respondents 
(Defendants). 
* A Nu.85 of 1904. 7th February 1910; 
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C.P.C. (1882) Ss. 13, Cl. (5), 30—"Parties to suit —Kight claimed in common— Decree 
‘in personam, how far binding on other members of the community—Thengalais and Vu- 
dagalais— Res judicata in ewecutinn of decree for injunction. 

Though, no doubt, judgments in personam bind only parties and privies, yet, the 
relation established between parties by sucb judgments is conclusive against third per- 
sons in the absence of fraud upon them. A judgment obtained against the mirus 
holders of the Adhyapakam cffice is binding ou the trustee of the temple as well, 

A previous adjudicatin between the Thengalais and Vadagalais of a place wherein 
the parties represented other men:bers of the caste, under S. 30, C. P. C., of 1882, ss to 
their respective rights of Adhyapakam in the local temple concludes not only the 
temple trustee in the absence of fraud, but also all the members of the communities 
for all time. 


But an adjudication in execution of an injunction decree agaiust the parties to the 
previous suit is not hinding on the members of the community who were not directly 
parties to the decree graating the injunction. 

Appeal from the decree of the Subordinate Judge’s Court 
of . uticorin in O.S. No. 22 of 1903. 


P. R. Sundara Atyar and K. R. Krishnaswami Adyar for 
appellant. 

K. Kuppusawmt Atyar, M. A. Tirunarayanachartar and 

_S, Alasingaracharzar for respondents. 

The Court (Subrahmanya Aztyar and Benson, J.J.) delivered 
the following, 

JUDGMENT :t—Judgment in this case wasreserved as we 
wished toconsider, in connection with an argument of Mr. P, 
R. Sundara Aiyar, to be noticed presently, the true effect, with 
reference tothe present claim, of the adjudication in O. S, 
No. 2 of 1896 on the file of the Subordinate Judge’s Court of 
Tinnevelly, where it was established that the right to the Adhya- 
pakam office in the temple of Nachiar and -Vatapatra Sayanar in 
Srivilliputhur as well as in all the shrines attached thereto was 
vested in the Thengalai and other Thirtakars, residents of that 
place, as found in the decree and judgment, and that the 
Vadagalais other than the Thirtakars possessed no interest 
whatsoever in the office. As was intimated by us in the course 
of the arguinent, there can be no doubt that in that litigation the 
then plaintiffs acted on behalf of all the Thengalais, while the 
then defendants respresented the Vadagalais of the place, having 
been duly constituted so to represent by the notification 
issued by the Court under S. 30 of the Code of Civil Procedure. 
As the present plaintiffs belong to the community of Vadagalais 
of Srivilliputhur, the previous adjudication cleary binds them as 
mere Vadagalais, if the Vedanta Desikar shrine be, as contended 
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on behalf of the Thengalai defendants ín the present suit, a 
shrine attached to the Nachiar and Vatapatra Sayanar temple. 

No doubt, in the execution proceedings taken in that suit, 
it was held that the shrine in question was one so attached. The 
execution was, however, with reference to the enforcerment of 
the order restraining the then actual defendants from interfering 
with the discharge of the duties of the Adhyapakam office. The 
present plaintiffs, not having been impleaded in the previous 
suit as defendants actually, were not liable to be proceeded 
against in execution for any alleged disobedience of the injunc- 
tion granted therein—Sadagopa Chari v. Krishnama Chart’. 
Consequently the finding in the execution proceedings as re- 
gards the question whether the Vedanta Desikar shrine was ap- 
purtenant to the main temple or an independent institution, is 
not res judicata, and that question would have to be tried in the 
present suit regarding the plaintiffs as-mere members of the 
Vadagalai community and æ fortvord if, as the plaintiffs allege, 
the right of management of the shrine belongs to them. 


Before, however, passing orders as to the trial of the point, we 
proceed to deal with the argument of Mr, Sundara Aiyar referred 
to, vzz., that even on the assumption that the shrine in question 
is subordinate and attached to the big temple, the finding that 
the Adhyapakam miras belongs exclusively to the Thengalais, 
and the Vadagalai Thirtakars, is with reference to the plaintiffs’ 
special capacity as é¢vustees of the shrine, ves inter altos acta and 
therefore it is open to them to prove that the rightful holders 
of the office are not the Thengalais but the Vadagalais, to restrain 
the former from interfering with the office and to ensure the 
observance of the usage of the institution by executing the duties 
of the office from the Vadagalais. Though the decision of the 
question thus raised is not altogether free from difficulty, we are 
of opinion that the contention ought not to prevail, as the 
office of Adhayapakam in the shrine belongs, according to the 
plaintiffs, exclusively to the Vadagalais of Srivilliputhur and is 
vested in them and their descendants hereditarily, and as 
between that community and the ThengaJais of the place the 
adjudication in favour of the latter in the litigation of 1896 is as 
already stated, absolutely binding. The case, with reference 





1. (1889) I. L. R. 12M. 356, 
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to these special facts, must be held to be governed by the 
rule stated in BIGELOW on Estoppel asan exception to the generat 
doctrine that judgments zz personam bind only parties aud 
ptivies, according to which exception the relation established 
between parties by such judgments is conclusive against third 
persons in the absence of fraud upon them. (sth Edition, 
p. rs0). A clear instance of this exception is furnished by 
‘Candee v. Lord», followed in other cases, where it was 
held by the Supreme Court of New York that a judgment is 
conclusive evidence in a creditor’s suit founded on it, as against 
the other creditors of thè debtor, that the plaintiff is a 
creditor and to the amount awarded him by the judgment, unless 
it is impeached for fraud or collusion. In the absence of any 
precedents, Indian or English, elucidating this point, the rea- 
soning of Gardiner J. who delivered the judgment may usefully 
be set forth. He observed ;—“ A debtor may be said to sustain 
u two distinct relations to his property, that of owner and quasi 
“trustee for his creditors. As owner he may contract debts to be 
“satisfied out of his property, confess judgments, create liens 
“upon it, sell or give it to others at pleasure and, so far as he is 
“personally concerned, will be bound by his own acts. But the 
“law lays upon him an obligation to pay his debts and holds 
“him, in behalf of his creditors, to the exercise of good faith in 
«all transactions relating to the fund upon which they must 
“depend for payment. He can, therefore, neither create a debt 
« nor do any of the things above mentioned mala fide to their 
“ prejudice. The common law, of which the English Statute 
_ “and our own is but the exposition, declares that every such 
“debt, judgraent or assurance contracted or given with the 
a intent to hinder, delay or defraud his creditors is as against 
“them to be void. And equity in many cases holds the debtor 
«and bis coufederates in the fraud as trustees for the parties 
“aggrieved. The rights of creditors to the property of the 
“ debtor are to be worked out through the different relations to 
u which I have alluded. In creating debts or establishing the 
« relation of creditor and debtor, the debtor is accountable to 
“no one unless he acts mala fide. A judgment therefore 
“obtained against the latter without collusion is conclusive 


l. BL Am, Dec, 294; 2 N.Y. 269. 
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“ evidence of the relation of debtor and creditor against others: 
“ (1) because it is conclusive between the parties to the record 
“who in the given case have the exclusive right to establish 
“it; and (2) because the claims of other creditors upon the 
í debtor’s property are through him and subject to all previous 
‘liens, preferences or conveyances made by him in good faith. 
“ Any deed, judgment or assurance ofthe debtor, so far at least 
“as they couclude him, must estop his creditors and all others. 
“ Consequently neither a creditor nor stranger can interfere in 
“the bona fide litigation of the debtor or retry his cause for him 
“or question the effect of the judgment asa legal claim upon 
“his estate. A creditor’s right, ina word, does not arise until the 
“latter has violated the tacit condition annexed tothe debt, 
t that he has done and will do nothing to defraud his creditors. 


“« Where, however, fraud is established, the creditor does 
“not claim through the debtor but adversely to him and by a title 
“ paramount which over-reaches and annuls the fraudulent 
“ conveyance or judgment by which the latter himself would be 
“estopped. It follows, from the principles suggested, that a 
“judgment obtained without fraud or collusion and which | 
“concludes the debtor, whether rendered upon default, confes- 
‘sion, or after contestation is, upon all questions affecting the 
“title to his property, conclusive evidence against creditors to 
«establish first the relation of creditor and debtor between the 
“ parties to the record ; and, second, the amount of the indebted- 
ness” (SI Am. Dec, at pp. 295, 296.) 


The Full Bench ruling in Perzasamt Mudaltar v. Seetharama 
Chettiar? that, independently of the original transaction, the 
decree against a father creates by its own force a debt against 
him which his sons according to Hindu Law are bound to 
pay, unless it is illegal or immoral, would seem to rest on the 
principle enunciated in the passage quoted above, 

Turning to the present case, it is clear that the right of the 
trustee to require compliance with the usage of the institution 
in regard to the Adhayapakam office, which office, by virtue of 
its hereditary character stands, according to the law of this 
country, on a par with interests in immoveable property, is 
necessarily linked with, dependent upon and subordinate to the 


1. (1903) LL.B, 27 M, 243. 
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right of the exclusive mirasi holders of the office—dependent 
and subordinate because it is by them and by them only that he 
can get the functions of the office performed. It follows that 
an adjudication obtained against them would be as binding on 


E him as it is on them in the absence of fraud or collusion. A 


different view would be to uphold a contrariety of conclusions 
leading to a deadlock, that is to say, onthe one hand the Then- 
galais are entitled to exclude every Vadagalai interfering with 
their exercising the functions of the office in the shrine by 
virtue of the former decision, and yet, on the other hand, the 
trustee thereof is entitled to insist on the Vadagalais performing 


` them. It would, therefore, seem to be the better opinion that 


the trustee is also concluded by the judgment which declared 
that the body of people put forward by him as entitled to the 
office were not so entitled. It is scarcely necessary to say that 
there was nothing to prevent the present plaintiffs in their 
alleged character of trustees making themselves parties to the 
former suit and resisting the claim of the Thengalais as best they 
could and if possible preventing an adjudication in their favour. 
The omission to do so could not properly be held to give them 
the right to get rid of the effect of a decision against those very 
parties 2 whose right in truth the plaintiffs are now endeavour- 


ing to deny the title of the successful party. As the previous `’ 


adjudication has not been impeached on the ground of fraud, 
the contention under consideration must be held to fail and it 
will not be open to the plaintiffs to question the title of the 
Thengalais to the office of Adhyapakam in the Vedanta Desikar 


- shrine, if that is found to be an adjunct of the main temple. 


The Subordinate judge is called upon to submit within 
three months from this date findings on the following points :— 
(1) Whether the. plaintiffs are the hereditary trustees 
entitled to the management of the Vedanta Desi- 

kar shrine: 


(2) Whether the said shrine is, or is not, one of the 
shrines attached to the Nachiyar and Vatapatra 
Sayanar temple : and 


(3) Whether the plaintiffs are disentitled to a declaration 
of their alleged right as trusees with reference to 
the proviso to S. 42 of the Specific Relief Act. 

* 
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We direct that the trustees of Nachiyar and Vatapatra ` 
Sayanar temple be made defendants in the case. The trial of 
the issues should take place after these newly added defendants 
have had notice of their inclusion as ‘parties and after they 
have had time to appear and file written statements. If neces- 
sary, further issues may be framed on their written statements. 

Fresh evidence may be received. 

Seven days will be allowed for filing objections. 

In compliance with the above order, the Subordinate Judge, 
Tinnevelly, subitee the following 

FINDINGS :—* * * ‘hat the Vadanta Desikar shrine 
is an independent institution and is not under the control of the 
Vishnu Committee and of the Nachiar Devasthanam trustees 
and is not attached to that Devasthanam He also found the 
yst issue in plaintiffs favour 

As regards the 3rd issne he found that the plaintiffs were in 
full possession of all their rightsin respect of this Desikar 
shrine and this.issue therefore he found in their favour. 

This appeal coming on for hearing, after the return of the 
above finding, * the Court delivered the following 


JUDGMENT :—The Subordinate Judge has dealt very fully 
with the evidence on the issues sent down to him and we accept 
his findings. 

The plaintiffs have shown that from the aa years ofthe 
19tb century their predecessors and themselves have managed 
the affairs of the Vedanta Desikar temple, and there ison the 
other side nothing to show that the trustees of the Nachiar 
temple have ever interfered with them. 

The strongest evidence in support of the defendants’ case 
is the payment of paditaram from the Nachiar temple funds but 
that, as the Subordinate Judge shows, is not by any means 
conclusive. Exhibit X/-A shows that paditaram is paid by the 
Nachiar temple trustees to persons and institutions who are 
not shown to be in any way under their control. Apart from 
this evidence there is really nothing else to rebut the evidence 
on the side of the plaintiffs. The Subordinate judge shows 
that the admissions on which the defendants rely do not amount 
to admissions that the temple is under the control of the Nachiar 

* 16tb, 17th and 18th March 1909, 
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` Kovil trustees and the circumstances in which those admis- 
sions were made indicate that tkey cannot be taken as conclu- 
sive. The fact that till recently the plaintiffs have not styled 
themselves Dharmakartas but only Archakas is of no value 
when the two offices, as occurs not infrequently in the case of 
‘small temples, are united in the same person or persons. ' 

The temple in question, though close to the gate of the 
Nachiar temple, is not within its walls, and the presumption to 
be drawn from its position is notstrong. Against this evidence 
the plaintiffs bring evidence that before the formation of the 
Temple Committee under the Act of 1863 the Government treated 
their temple as a separate institution and that since that date 
they have rendered no accounts to the trustees of the neighbour. 
ing temple and have not acted in obedience to them or deferred 
to their authority. 

In this state of the evidence we must accept the findings and 
reverse the decree of the Subordinate Judge. 

In our decree, therefore, we shall have to declare that the Ve- 
danta Desikar temple and the property in the plaint schedule 
are not attached to the Nachiar and Vatapatra Sayanar temple 
within the meaning of the decree in Original Suit No. 2 of 1896 
on the file of the Temporary Subordinate Judge’s Court, Tinne- 
velly, and the rights of the plaintiffs in respect of the Vedanta 
Desikar temple are not affected ty that decree or the execution 
proceedings taken thereunder, aud that the plaintiffs are Dharma- 
kartas of the Vedanta Desikar temple and entitled to manage 
it and its property uncontrolled by the trustees of the Nachiar 
and Vatapatra Sayanar temple. And we shall have to add an 
injunction restraining the trustees of Nachiar and Vatapatra 
Sayanar temple from interference with the plaintiffs in their 
management of the temple. 

But in order to decide all the questions in the suit it will be 
necessary to ask the Subordinate Judge to record a finding on 
the issue whether the plaintiffs are holders of the Adhyapakam 
office in the temple of Vedanta Desikar to the exclusion of the 
défendants or whether the defendants are also entitled thereto, 
and if the defendants are found to be entitled to the Adhya- 
pakam office, then a finding should be recorded on the yth and 
8th issues in the suit. Fresh evidence may be taken. _ 
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The finding should be submitted in six weeks, and seven ' 
days will be allowed for filing objections. 

In compliance with the above order, the Subordinate Judge 
of Tinnevelly submitted the following 

FINDING:—* * * TI find the former part of the issue in 
the affirmative and the latter part in the negative. 

In view of the above finding, the remaining two issues 
need not be tried according to the order of remand of the High 
Court. But the evidence given by plaintiffs covers these two is- 
sues also and on it I shall find the 7th issue in the suit referred 
to above in the affirmative. On the 8th issue burden lies on 
defendants to prove the point but they have not adduced any 
evidence in support of it. On the contrary plaintiffs’ witnesses 
swear that Adhyapakam is performed in the Vedanta Desikar 
temple in allithe days in the year but not on the Adhyana festival 
days and on the annual Thirunakshatram day only as contended 
by defendants. My finding on the 8th issue is in the negative. 


This Appeal coming on for final hearing after the return of 
the above finding, the Court delivered the following 

JUDGMENT:—We cannot give any weight to the affidavit 
in support of an application for adjournment made before the 
Subordinate Judge and we accept the Subordinate Judge's find- 
ings on the evidence. l i 

In the result, the plaintiffs will have the declaration for 
which we have already provided as to their right to manage the -. 
temple and, in regard to the matter now in question, a decla- 
ration that the plaintiffs are the holders of the Adhyapakam 
office inthe Vedanta Desikar temple to the exclusion of the - 


defendants and a further declaration, as set out in the 7th issue, , ~ 


that they and the Vadagalai Vaishnavite Brahmans are entitled 
to perform the recitations there set out on the occasions men- 
tioned there and in prayer II of the plaint. They will also have 
an injunction as before provided in regard to the: management of 
the temple, and an injunction prohibiting the defendants from 
interference with the plaintiffs in the performance of the duties 
of the Adhyapakam office and with them the Vadagalai Vaish- 
nava Brahmans onthe occasions in respect of which the detla- 
ration has been given tunder the 7th issue. The plaintiffs’ costs 
throughout wil! be paid by the contesting defendants. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr.Justice Munro and Mr. Justice Abdur Rahim. 
M. Chengiah .. Appellant* 
vo (2nd Defendant) 
Umadai Rajah Raja Damara Kumara 
Thimma Nayanim Bahadur, present holder on 
of the Kalahastt Zemindari, and others -» Respondents. 
(Plaintiffs legal repre- 
sentatives and ist Deft.) 
Landlord and tenant—Surrender—DPartnership in respect of leasehold interest-— 


Endorsement by landlord—Reyistration, necessity for—Forfeiture—Teanant’s acequies- 


cenoe—Limitation Act, Arts. 110, 112, 116—Suits for rent—Liability of assignee to suits penne 
Jor rent. ‘ 


Kalabasti 
Per Abdur Rahim J. {Munro J. contra) :—The acceptance by a landlord of rent a $ $ i 
from a person who acquired an interest in the lease under an agreement with the PROGA 
tecant, though with the landlord's assent, does not by itself operate as a surrender ef 
the lease. 


Per Abdur Rahim J.—The onus is on tbe person who objects to a deed for want 
of registration to shew that the writing is required by law to be Ttegistered. A con- 
tract of partnership in respect of a Jease-hold interest does not require registration, aud 
a person who enters into a contract of partnership with a tenant and enters into 
possession and enjoyment of the leased property is liable to the landlord for the rent. 


Au endorsement by the landlord evidencmg his assent to the assignment by the 
lessee of an interest does not create an interest in immoveable property and requires 
no registration, Though it is not necessary that the tenant should assent to the act of 
forfeiture by the landlord, yet the question of the tenant's acquiescence or’ otterwise 
has a bearing on the landlord’s right of forfeiture, and the landlord can waive hia act 
of forfeiture if the tenant has not assented to it, 

Art, 110 of the Limitation Act is applicable to suits for rent generally, but Art, 116 
specially provides for a suit based on a contract in writing including a Icase : and the 
period of limitation is the same in respect of an assignee from the registered lessee, the 
covenant for rent being oue which runs with the land. 

Obiter :—The liability for rent of an assignee of a term arises out of privity of 
estate existing between him and the lessee, and his liability ceases on the termination 
of such privity as by relinquislment of possession or transfer. 

Any agreement between the lessee and his assignee who enters intu partnership 
with the lessee in respect of the lease, as regards the share of each in the profits and 
losses, cannot bind the landiord and would not affect his rights upon the covenants in 
the lease. a 

Per Munro J :—S. 112 of the Transfer of Property Act regarding waiver of forfei- 
ture bas no application to a case where the Jandlord has already taken advantage of 
-the forfeitare and determined the lease. 

Held also :—That the landlord was entitled in the case to recover as for use 
and occupation and that Art. 115 of the Limitation Act applied to the case, 


Appeal from the decree of the District Court of North Arcot, 
dated the 31st day of December 1904 in O. S. No. 18 of 1903. 
S, Srinivasa Atyangar, P. Subrahmaniemand T. Narasimha- 
chartar for appellant. 
Hor’ble Mr. LZ. A. Govindaraghava Atyar and V. C. Shesha- 


charrar for ‘respondent. . ; 
~a A No. 208 of 1905. Sth March 1919, 
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The Court delivered the following 


JUDGMENTS :—Munro J:—The first question with 
which I propose to deal is whether, as contended by the ap- 
pellant (2nd defendant) and by the tst defendant in his Memo- 
randum of Objections, the leases of 1894 evidenced by Exhibits 
A and B were determined in 1897. Exhibit XXX of the 26th 
Sept. 1897 shows that, the 1st defendant in whose favor Ex- 
hibits A and B were executed had fallen into arrears, and that 
the Tahsildar proposed tothe Dewan that the leases should be 
cancelled for breach of the condition to pay the rent according 
to the kists. This was followed by Exhibit X, which is dated 
the 24th October 1897. This is from the Tahsildar to the 1st 
defendant, and informs the latter that, as he had fallen into 
arrearsand was raising unnecessary disputes, a hukum had 
been issued onthe 22nd October 1897—this was a hukum 
issued by the Dewan as appears from Exhibit %/—cancel- 
ling his Izara in accordance with the last term in Exhibits 4 
and B, and directing the villages comprised in the leases to be 
taken under estate management, and that takids have been 
written to the people of the villages informing them of these 
matters. The rst defendant was, therefore, given to under- 
stand that he should not thereafter collect money or do 
anything else inthe village. The 1st defendant then appears 
to have asked the Dewan to reconsider the matter and the 
result appears in Exhibit XZ, dated the rath December 
1897. This document, which is from the Tahsildar to the 
ist defendant, refers to tne cancellation of the Izara by 
the hukum of the 22nd October, and then goes onto say that 
as the rst defendant had agreed toa certain arrangement the 
Dewan had issued a fresh hukum, on the roth December 1897, 
stating that “the Izara that had to continue according to the 
previous Izarakhat had again been sanctioned,” and that takids 
had been written to the villagers accordingly. The only other 
document which need be referred to is Exhibit H, a petition 
sent by the ist defendant tothe Tahsildar, in which the 1st 
defendant says “the Dewan - X * restored our Izara 
villages to us whose Izara had been cancelled.” Coming to the 
oral evidence we find the rst defendant stating that the leases 
were cancelled in fasli 1307,that the cancellation was proclaimed 
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in the villages by beat of tom-tom, and that the villages were 
under estate management for two months alter the cancellation. 
He is supported by Defence Witness No. 4 whois Monegar of 
one of the villages ; by Defence Witness No. 5,a chief ryot of 
the same village;by Defence Witness No. 6, Monegarof another 
of the villages wlio says that he received a takid tothe effect 
that the Izara was cancelled and that he published by beat of 
tom-tom that kist shou'd not be paid to the Izaradar; by 


Defence Witness No. 7, chief ryot of one of the villages; and: 


by Defence Witness No. 8, Curnam of all the villages. The 
District Judge has dismissed all this oral evidence with the re- 
mark that it is interested. What the witnesses speak to is, how- 
ever, highly probable, for it is only what would in ordinary course 
have happened. Exhibit X states that takids had been written 
tothe people of the villages regarding the cancellation, and tom- 
toming is a usual way in this country of makingsuch a matter 
generally known.Further the evidence is entirely uncontradicted 
and this although the plaintiffs witnesses were examined later. 
An attempt was also made to show that some rent was collected 
on behalf of the Rajah during the period between Exhibits X 
and XZ. The evidence regarding this is not very satisfactory. 
But the collection of rent on behalf of the Rajah during that 
period is not essential for the purpose of showing that the 
leases were determined, and it has not been suggested that any- 
thing was collected by the rst defendant or by the 2nd defen. 
dant's father. On the evidence I have no hesitation in holding 
that the leases were determined. Under S. 111 (g) of the 
Transfer of Property Act, a lease of immoveable property 
determines by forfeiture if there is a breach of a condition which 
entitles the lessor to re-enter and ifthe lessor does some act 
showing his intention to determine the lease, and both these 
conditions are amply fulfilled in the present case. It is pointed 
outin The Zemindar of Vijranagaram v. Behara Suryanarayana 
Patrulu 1 that “ according to the common law: of the land 
which specially prevails in Zemindaries and similar estates, 
the delivery of possession, when the owner transfers the estate 
or a portion thereof, by sale, gift, lease or otherwise, is by the 
issue of the orders or notices to the kurnams and other village 





1. (1901) I. L. R 25 M, 587 at p. 692. 
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officers whose duty it is to collect rents from the persons in occupa- 
tion of the land, and also, though not invariably, by a general 
proclamation addressed to the ryots and other persons in occupa- 
tion of the land, giving intimation of the transfer in question 
and requiring them to attorn and pay rent to the transferee.” 
The same would apply mutatis mutandis to the case of a lessor 
taking possession after cancellation ‘of a lease like those in suit 
and there can therefore, in my opinion, be no doubt as to the.in- 
tention of the lessor in this case. The District Judge isof opinion 
that “if there was cancellation and forfeiture there was also a 
waiver of forfeiture as evidenced by Exhibit XZ and the subse- 
quent enjoyment by the lessees and payment of rent.” Section 
112 of the Transfer of Property Act deals with the question of 
waiver of forfeiture. It states that a forfeiture under S. Irr 
(g) is waived by any act on the part of the lessor showing an 
intention to treat the lease as subsisting, provided that the lessor 
is aware that the forfeiture has been incurred. ‘That is to say, 
if the lessor is aware that an event has occurred’ which entitles 
him to determine the lease, he may show by his acts that he does 
not intend to take advantage of it. But if he hasalready taken ad- 
vantage ofit, and determined the lease, S.112 can, in my opinion, 
have no application. The leases under Exhibits 4 and Z having 
been cancelled the suit as based on Exhibits 4 and B must fail, 
It is contended, however, for the plaintiffs, relying on Sheo Karan ° 
Singh v. Maharaja Parbhu Narain Singh,* that he is entitled at 
any rate, to recover compeusation for use and occupation as the 
defendants were again let into possession under the circumstan- 
ces already set ont, and that the rent fixed in the lease is a fair 
basis for the amount to be decreed. ‘To this it is replied that no 
such relief was asked for in the plaint, and that therefore it 
cannot be granted. Rachhea Singh v. Upendra Chandra 
Singh? is relied upon. That case follows Surendra Na- 
rain Singh xv. Bhat Lal Thakur? and Lukhee Kanto Dass 
Chowdhry v. Sumeerudt Lusker, * and in all these’ cases 


‘the facts were very different from the facts in the present 


case. It was observed in Surendra Narain Singh v. Bhai 
Lal Thakur? that the suit, if tried as one for use and 





1. (1909) I. L. R. 31 A. 276, 2. (1£99) I. L. R. 27 O. 239. 
3. (1895) I. L. R.22 C. 752, 4. (1874) 13 B. L. R, 248. 
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occupation, would raise issues of an entirely different 
character, and would necessitate a new trial of the case 
_ upon fresh evidence. The same remark is applicable in the 
case of Lukhee Kanto Das Chowdry v. Sumeerudt Lusker t and 
Rachhea Singh v. Upendra Chandra Singh?. The facts in the 
present case raise no such obstacle. I would therefore follow 
Sheo Karan Singh v. Maharaja Parbhu Narain Singh? 
and find that the plaintiff is entitled to compensation for use 
and occupation. The further question arises as to the period 
for which such compensation can be granted. The limitation is 
three years under Article 115 of Schedule II of the Limitation 
Act, and this being so the claim for use and occupation is barred 
save in respect of faslis 1310 and 1311 which are the last two 
faslis for which claim is laid, The amount to be paid for use 
and occupation for faslis 1310 and 1311 has now to be determin- 
ed. Under Exhibits 4 and B a money rent is fixed. In addition 
to this a road cess is to be paid and acertain quantity of straw 
delivered. The road cess claimed is calculated at the usual rate 
- on the lease amount, and this, in my opinion, is correct. There 


are no claims for remission in faslis 1310 and 1311. The lease ` 


amount plus road cess and the value of the straw may therefore 
be taken as the reasonable amount payable for each fasli for use 
and occupation. [do not think the plaintiff shouid be allowed 
interest prior to suit. The total demand shown in the schedule 
of account annexed to the plaint for faslis 1310 and 1311r may 
therefore be accepted as the amount for which the defendants 
are liable for those faslis. That schedule, however, shows that 
collections were made from the defendants for those faslies, and 
the defendants are therefore now liable for only the balance 
shown. These amount to Rs. 665-2-3, and for this amount I 
would give the plaintiff a decree with interest at 6 per cent per 
annum from date of suit till payment. For the decree amount 
the defendants are jointly and severally liable as it is abund- 
antly proved that each of them was interested in the occupation 
of every portion of thesuit property. There will be proportion- 
ate costs throughout. i 

Abdur Rahim J. :—The suit in which this appeal arises 
was instituted on the zgth June 1903 by the Zemindar of Kala- 





1 (1874) 13 B. D. R. 243. 2. (1899) I. L. R. 27. O. 239. ` 
3. (1909) I.L. R 31 A. 276, 
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hasti for recovery of Rs. 8,059-8-7 as rent due under two Izara 
leases with respect to three villages, Adaram, Brahmanapalli and 
Kandalur, for faslis 1305 to 1311. The lease of Adaram and 
Brahmanapalli was granted on the r5th February 1894 and of 
the village of Kandalur on the gth March 1894, both for a term 
of 9 years, to the 1st defendant under registered cowle deed ; the 
Ist defendant executed corresponding muchilikas in the Zemin- 
dars favour. The and defendant was impleaded on the 7th 
October 1903 as representative of his father who in February 
1898, by an arrangement entered into between him and the rst 
defendant and sanctioned by the plaintiff, was let into possession 
of the three villages. ‘The suit was contested by the defendants 
on various grounds but the District Judge, having regard to his 
findings on the different issues raised at the trial, has given a 
decree to the plaintiff for a sum of Rs. 5,305-12-3 to be recover- 
ed from the 1st defendant and for Rs. 4,242-15-11 out of the 
above sum to-be recovered from the and defendant, thus holding 
both the defendants to be jointly and severally liable in respect 
of the latter sum. The decree also provides for the usual interest 
to be paid on the amount decreed and directs each party to pay 
costs to the otherin proportion to the claim allowed or dis- 
allowed. 


This appeal has been preferred by the and defendant, and 
the rst defendarit has also filed a Memorandum of Objections. 
Some of the objections taken to the judgment of the District. 
Judge are common to both the defendants. 


One of the questions discussed before us is the effect of the 
arrangementby which the 2nd defendant’s father entered into 
possession of the three villages. The fact that he had such 
possession since 7th February 1895 has not been contested before 
us by the learned vakil for the appellant. What is contended for is 
that there has been surrender of a moiety of the rst defendant’s in- 
terest in the leases by operation of law by reason of what happened 
between the parties, and thus the leases were determined so far 
at least asone moiety of the villages is concerned. What then 
was the nature of the transaction by which the 2nd defendant 
was let into possession? The most reliable evidence on this 
point is furnished by Exhibits C, J and XXXV and the conduct 


of the parties. These documents show that the and defendant's 
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father had arranged with the ist defendant that the former 
should have a half share in the Izara leases, and this arrangement 
was submitted to the Zemindar for sanction which apparently 
became necessary as the leases contained a clause prohibiting 
assignment. ‘The arrangement was approved by the Zemindar 
apparently because the ist defendant, asstatedin Exhibit C, was 
tunable to bear the whole burden of the rent, and takids were 
accordingly issued to the Zemindary officials informing them 
that the and defendant’s father had been recognised as having a 
half share in the Izara leases granted to the Ist defendant. But 
there is nothing to show that it was ever intended to divide the 
tenancy into two halves, and I do not attach any weight to the 
evidence of the Ist defendant where he seeks to make out such 
acase. Neither the leases nor possession of the villages was 
delivered by the rst defendant to the landlord, and no new lease 
was taken. The rst defendant himself, and not the Zemindar 
let the and defendant’s father into possession, and the Zemindar 
never granted any lease to the 2nd defendant. The Zemindar 
was no party to any change of possession with respect to the 
demised premises and he throughout treated the 1st defendant 
as liable for the entire rent and the 1st defendant himself never 
disputed such liability. Demands for rent were issued to the rst 
defendant alone and not to the 2nd defendant. It is true that 
some instalments of rent were remitted to the Zemindar’s office 
by the 2nd defendant, but such payment, it is contended by the 
respondent, is attributable to the arrangement by which the and 
defendant became an assignee of the leasehold interest and is in 
no way. incompatible with the liability of the rst defendant 
under the demise. On these facts, therefore, the proposition 
which must be.established in order to make outa case of 
implied surrender or surrender by act and operation of law, 
in the language of English cases, is that, if a landlord 
accepts any payment of rent from a person who acquir- 
ed an interest in the lease under an agreement with the 
tenant who let him into possession with the assent of 
the landlord, this by itself operates as surrender of the 
lease. I do not think that the cases cited by Mr. S. Srinivasa 
Iyengar bear out any such proposition. ‘The doctrine of surren- 
der by act and operation of law as established by Zomas v. Cook? 


"1, (1818)'2 B. and Ald. 119 ; 20 R, R. 374. 
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aud recognised in other cases is, as stated in Davzson v. Gent! 
that where a lessee assents toa lease being granted to another 
and gives up his own possession to the new lessee, that is a 
surrender of his term by act and operation of law. In Hamerton 
V. Stead,” the landlord, defendant in the action which was one 
for trespass, had demised the premises in question to the plain- 
tiff as tenant from year to year and thereafter agreed to let the 
same premises tothe plaintiff and one Moore jointly, and the 
latter entered and occupied jointly with the plaintiff under the 
agreement ; held that the suit could not be maintained as that 
was a new contract determining the sole tenancy of the plaintiff 
and creating a new joint tenancy by the plaintiff and Moore. In 
Laurance v. Faux,3 Laurance, having entered into agreement with 
the defendant Robert Faux to let certain premises to him, after- 
wards agreed, and with the consent of Robert Faux, to let a por- 
tion of the same premises to Edward Faux and accepted rent 
from the latter ; Blackburn J. held that in these circumstances the 
receipts for rents received from Edward Faux were strong evi- 
dence of a change of tenancy with the, consent of the landlord 
amounting to a surrender by operation of law. The law on this 
subject was again recently considered by Chetty J. in Wallis v, 
Hlands*, There a new lease in possession was granted to a 
third person with the oral assent merely of a person in posses- 
sion under a prior subsisting lease, but the old tenant did not 
give up possession to the new tenant at the time of the 
grant of the new lease; it was held that there was no 
surrender by operation of law so as to take the case out 
of the Statute of Frauds. It will be seen then that in all 
the cases relied on by the learned vakil for the appellant 
there was either a lease granted by the landlord to the 
new tenant or a valid agreement to grant such lease, so that 
there was an acceptance on the part of the landlord of a change 
in the tenancy. Butin the present case it was not within the 
contemplation of the parties that the and defendant should be- 
come a tenant of the plaintiff in place of the xst defendant. 
Further, so far as the 2nd defendant is concerned it is difficult to 





1. (1857) 26 D. J. Ex. 122, 2. (1824) 3 B. and C. 478. 
3. (1861) 2 F. and F, 435. 4. (1893) 2 Ch. p. 75. 
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appreciate his position with reference to the question of implied 
surrender. If there was an implied surrender at all, it must be by 
the substitution of anew tenancy for the old. But the 2nd defen- 
dant’s case is that no relation of tenant and landlord has been 
created between him and the plaintiff. It may also be pointed 
out that neither the issues nor the Memorandum of Appeal or 
Objections raised any question of implied surrender and ap- 
parently no such plea was urged before the District Judge. In 
my Opinion, however, upon the facts which have been proved, 
there was no surrender either express or implied. Even if there 
was a surrender, the defendants undoubtedly remained in posses- 
sion afterwards and S. 116 would, in my opinion, be a suff- 
cient auswer to an attempt on their part to escape liability for 
rent under the covenants in the leases. Inthe circumstances of 
this case I attach no importance to the beating of tom-tom in the 
village, and I do not think that by what happened on the occa- 
sion there was an eviction of the defendants. In this view of the 
transaction it is not necessary to consider the question raised by 


` the respondent whether there can be surrender, by operation of 


law, of an undivided share of a leasehold term. 


The next point for consideration is whether the 2nd defen- 
dant is liable as assignee of a moiety of the 1st defendant’s lease- 
hold interest in the absence of a registered deed of assignment. 
Section 9 of the Transfer of Property Act clearly lays down that 
a transfer of property may be .made without writing in every 
case in which a writing is not expressly required by the law. 
The onus is, therefore, upon the appellant to make out inthe first 
place that the transaction by which the and defendant acquired 
an interest in the leases is required by the law to be in writing, 
The view which I am inclined to take of the arrangement be- 
tween the two defendants is, as disclosed in the evidence, that 
they intended to enter into a contract of partnership with 
respect to the Izara leases, each party taking half of the profits 
and sharing half of the burden. We find that the rst defendant 
and the znd defendant’s father are actually spoken of as partners; 
for instance, in Exhibit D, which is a power of attorney executed 
by the 2nd defendant’s father, it is recited “ as regards the rental 
of three villages Brahmanapalli, Adaram and Kondalur sozntly had 
with our partner Chintalapalli Venkata Narasiah (z. e., the rst 
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defendant) &c.” Such a contract is not one of those transactions 
which must be embodied in a registered instrument, and as the 
and defendant entered into possession aud enjoyment of the 
villages as partner of the rst defendant he would certainly be 
liable for rent to the plaintiff. 


Then it is contended that Exhibits C and Z not being 
registéred should not have been accepted in evidence. But the 
agreement between the Ist and the 2nd defendants was inde- 
pendent of these documents. They only recite the arrangement 
which had already been arrived at. 


It is also argued on behalf of the appellant that the endorse 
ment on Exhibit C and Exhibit Z by which the landlord waived 
his objection to the assignment is required, by S.17 of 
the Registration Act, to be registered. But I fail to see how 
such an endorsement can be said to create, declare, assign, limit 
or extinguish any interest in, or right to, immovable property. 
The prohibition against transfer of the Izara was intended for 
the benefit of the lessor, and all that the latter purported to do. 
was to give his assent tothe transfer when made by the rst 
defendant. l 


Such an act can hardly be said to be creation of an interest 
in inamoveable property within the meaning ofthe section. The 
cases which lay down that a transaction purporting to be a sale of 
immoveable property and evidenced by a registered deed as | 
required by the law cannot be proved to have been intended to 
operate only as a mortgage by adducing evidence contained in 
unregistered writings (see Achutaramaraju v. Subbarazu * 
and Mutha Venkatachalapats v. Pyanda Venkatachalapati *) or 
that an unregistered document cannot be admitted in evidence 
to affect mortgaged property by fettering the equity of redemp- 
tion, have no bearing, in my opinion, on the present question. 


The next question is whether there was a determination of 
the leases by forfeiture in October 1897. What happened then 
was: the rent fell into arrears and, according to the power 
reserved in the leases, the lessor sent a notice to the rst defendant- 
(Exhibit X) stating that he cancelled the Izara and that the 
villages would henceforth be managed under Amani. And 





1. (1901) LL.B. 25 M. 7. 2. (1903) T LR. 27 M, 348. 
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it also appears from the evidence that this fact was proclaimed 
in the villages by beat of tom-tom and takids were issued to the 
Zemindary officials informing them of the cancellation of the 
leases. 

An attempt was further made to prove that a sum of Rs. 30 
was collected from the ryots by the Zemindar himself after the 
issue of Exhibit X, but I do not think that this has been 
satisfactorily proved. The man who actually collected the amount 
has not been examined, and it has not been shewn that the sum 
was remitted to the Zeminda1’s office. On the other hand 
although the Zemindar determined to put an end to the lease 
the ist defendant never acquiesced in the act of the Zemindar, 
but prayed for ‘continuance of the Izara according to mamool.,’ 
And the Zemindar acceded to this prayer and issued a fresh order 
on the 12th December 1897 to the effect that ‘the Izara would 
continue.’ The lessees continued in possesion of the villages 
and, as thea istrict Judge holds, there is no reliable evidence to 
show that between the 24th October and the 12th December, an 
interval of amonth and a half, the defendants’ connection with the 


villages ceased for any practical purpose or that the plaintiff. 


assumed direct management of them. Upon these facts I have 
no hesitation in accepting his conclusion that the lease was 
never determined. There was no cessation of the relation of 
landlord and tenant between the parties though there might 
have been a temporary suspension of such relations. The leases 
were never delivered to the landlord and there was no actual 
change of possession. I am further unable to accede to the view 
that the landlord having once declared his intention to exercise 
the right of forfeiture and communicated that intention to the 
lessee and to his own servantsand the ryots, he could not, if he 
so chose, waive the forfeiture, in response to the protests or 
representations of the lessee. I do not find anything in Sections 


11x and 112 of the Transfer of Property Act which oblige me 
to adopt such a narrow construction of the law. It is, nodoubt, 
not a necessary condition of the validity of an act of forfeiture 
that it should have the consent of the tenant, but at the same 
time, since forfeiture necessarily alters the position of the tenant, 
the question whether the tenant has or has not acquiesced in it 
inttst-affect the-landlord’s right to waive forfeiture. If the jand- 
lord has elected to take advantage of the condition relating 
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to forfeiture and communicated his intention to the tenant and 
the tenant acquiesces in it, it stands to reason that the landlord 
cannot afterwards treat the tenancy as still subsisting. To this 
effect is the decision in the case of Sergeant v. Nash Field & Co.* 
and in other smilar .cases cited by the appellant’s pleader. But 
on the other hand, if the tenant never acquiesced in the landlord’s 
act, and the landlord afterwards changes his mind at the request 
of the tenant himself, Ido not see why he should not be able 
to waive the forfeiture so long as the question is one exclusively 
between him andthe tenant. I wonld hold, therefore, that there 
was no determination of the leases by forfeiture. 

I now come to the question of limitation. It is urged that 
the proper Article applicable to this suit is Article 110 which 


. provides 3 years for asuit for arrears of rent, and not Article 116 


which allows 6 years for a suit for compensation for the breach of 
a contract in writing registered. Article rro, it is argued, is 
specifically applicable to a suit like this, and therefore recourse 
cannot be had to a general Article like Article 116. A recent 
decision of the Allahabad High Court (Ram Narain v. Kamta 
Singh?) no doubt supports this view. But this Court has held 
a different view in Vythelinga Pillat v. Thetchanamurth: Pillai ? 
and this is the view also of the Calcutta High Court (see Umesh 
Chunder Mundul v. Adarmont Das,*) and I am not persuaded 
that it is wrong. Article 110 is applicable to suits for rent generally, 


* but Article 116 specially provides for a suit which is based on a 


contract iu writing registered, including a lease, 

On behalf of the 2nd defendant it is further contended that, 
he being liable by reason of privity of estate and there being no 
privity of contract between him and the plaintiff, Article 116 has 
no application at least in his case. No doubt the liability of an 
assignee of a term for rent arises out of privity of estate existing 
between him and the lessee, so that his liability ceases on the 
termination of such privity, as by relinquishment of possession 
or transfer. But the assignee’s liability is based all the same on 
the covenant for rent which in law runs with the land.: There 
is, therefore, no ground for saying that the period of limitation 
would be different, so far as the claim against the 2nd defendant 
is concerned. 


1, (1908) 2 K.B. 304. 2. (1903) LL.R. 26 A. 138. 
3. (1888) LL.R. 4 M. 77. 4, (1887) LL.R. 15 ©, 221, 
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-It has been also. argued that each of the defendants would 
be liable for half the rent and not jointly and severally liable for 
the entire rent. But if the and defendant entered into possession 
under a-contract of partnership, whatever the nature of the 
arrangement between him and his partner as regards the share 
of each in the profits and losses, it cannot bind the landlord and 
would not affect his-(the latter’s) rights upon the covenants. 


: - As regards the contention in connection with the liability 
for road cess and the claim for straw, I agree with what the 
learned District Judge savs on those points, and as to the claim 
for remission for shavi, though I think, as contended for by the 
appellant, each year must be considered on its merits, I am 
unable to find on the evidence that the claim has been substan- 
tiated. The evidence shows that in every year with respect to 
Which remission is claimed, there was at least one good crop and 
there was sufficient supply of’ water in’ the tank for 2 or 3 
months. - ea 

Iu the result I would confirm the judgment of the District 
Judge and dismiss both the appeal and the rst defendant's 
Memorandum of Objections with costs. 

Munro J.:—As my learned brother would confirm the decree 
of the Court below, this appeal is dismissed with costs of the 
Ist respondent, The Memorandum of Objections is dismissed 
with costs of the rst respondent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice -Benson and Mr. Justice Krishna- 
swami Aiyar. ' : j l l 
Veerappa Naick and others. >. .., Appellants * 





v. (Defts. 2 & 3). 
Muthusami Naick avd others .. Respondents 1 & 4 
(Plaintiffs). 


Minor—Mortgage by guarđian—Onus—Reriring time-barred debts, 

A mortgagee of a minor's estate is bound to prove that the mortgage was 
executed by the guardian for purposes binding on the minor, 

The guardian of a minor has no authority to bind a minor's estate by reviving 
time-barred debts, : 


The Advocate-General P. S. Stvaswamt Atyar for appellants. 

K. Srinivasa Atyangar for respondents. 

The Court delivered the following 

JUDGMENT.—The District Judge is wrong in throwing 
the burden of proof on deféndants Nos. 2 and 3. The mortgage 
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was executed by the mother on behalf of her minor sons. The 
mortgagee is bound to show that it was executed for purposes 
binding on the minors. 

It is admitted for the 1st respondent that the father’s debts 
were barred at the date of the mortgage. The guardian of the 
minor son has no authority to bind. a minor’s estate by seeking to 
revive them. See Chinnaya V. Gurunath! ; Suryanarayana V. 
Narindra Thatraz? ; Sobhanadri Appa Row v. Srtramulu’; 
Subramania Iyer v. Arumugam Chetty*. 

We must, therefore, reverse the District Judge’s decree and 
restore that of the District Munsif with costs here and .in the 
lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Sankaran Nair. 


In re Rangasami Naidu, son of Venkata- . 
rama Naidu es ns ,.. 2nd Accused* 
(Petitioner). 


» Penal Code, S. 166—*" Direction of the law "Service of notice—Repre- 
sentation of notice to be warrant. 

A peon whose business it was merely to require the signature ofthe person on 
wham the notice is to be served tu an acknowledgment of the service disobeys a direc- 
tion of the law within the meaning of S. 166, Indian Penal Code, by representing that 
the notice is a warrant and arresting the person under.colour of the alleged warrant. 

Petition under S. 439 of the Criminal Procedure Code 
praying the High Court to revise the conviction and sentence 
passed by the Divisional Magistrate of Tuticorin in Cr. A. No. 87 
of 1909 (C. C. No. 2 of 1909) on the file of the Court of the Taluq 
2nd Class Magistrate of Ottapidaran. 

P. R. Snndare Aiyar for the petitioner (and accused). 

The Public Proszcutor — contra. 

The Court made the following 

ORDER :—The and accused, a peon in the Subordinate 
Court of Tuticorin, was entrusted with a notice for service on the 
complainant. The daty of the and aceused under thelaw was 
merely to require the signature of the complainant.to an acknow- 
ledgment of service of the notice. This direction of the law 
the and accused disobeyed, for he represented.the notice to be a 


“warrant aud eetitally arrested me i under color of 


the alleged warrant. 


We think the end Netia was rightly TE, under 
S. 166 of the Indian Penal Code, and dismiss the petition. 





1. (1882) L.L.R. 5 M. 169.. 2. (1896) 1.L.R. 19 M. 255. 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT FORT WILLIAM 
IN BENGAL] 
Present:—Lord Macnaghten, Lord Collins, Sir Arthur 
Wilson and Mr. Ameer Ali. 
Kumar Hari Narayan Singh Deo Bahadur .. Appellant* 
V. 
Sriram Chakravarti and others .. Respondents. 
Zamindar— Permanent tenant-—Onderground rights. 
. Where the title of the zamindar to a village as part of his zamindari before the 
creation of a permanent tenancy is establisbed, he must be presumed to be the owner 


of the underground rights thereto appertaining, in the absence of evidence that be 
ever parted with them. 


[Sriram Chakravarti v. Hari Narain Singh Dev 1 reversed.) 

Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 28th day of 
July, 1905, which reversed a judgment and decree of the Court 
of the Additional Subordinate Judge of Burdwan, dated the 16th 
day of July, 1903. 

The principal question ‘for determination on the appeal 
was whether the respondents had acquired any right or title 
to the underground minerals underneath a village Petena, which 
isa mal village situate within the ancestral zamindari of the 
appellant. . l 

On the 7th day of July, 1900, the appellant’s representative 
and another, as plaintiffs, instituted the suit giving ‘rise to the 
present appeal, in the Court of the Subordinate Judge of Burd- 
wan, against Babu Sasi Bhusan Raha and Mr. W. H. Mylne, 
constituting the firm of Mylne & Co., as defendants. The 
plaint alleged that the Pachete Estate, generally known as the 
Chakla Panchkote, was the ancestral revenue-paying zamindari 
of the first plaintiff, which had beea brought under the protec- 
tion of Act VI of 1876, and the second plaintiff was the 
manager of the estate under the said Act; that the village 
Petena was a mal village within the said estate and was held 
by three.persons, named Nanda Lal Goswami, Digambar Go- 
swami and Jadu Nath Goswami, on payment of an annual rent 
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of Rs. 22-15-6 to the said estate; that the minerals including 
coals within the said village were never let out to any person 
by the zamindars of the Pachete Estate and were the &has pro- 
perty of the estate; that in the month of August, 1898, it was 
brought to the notice of the second plaintiff that the defen- 
dants, Messrs. Mylne & Co., had commenced mining operations 
in the said village, and when the said defendants were asked by 
a written notice to state the right and title under which they 
were carrying on those operations, and the quantity of coal 
already taken away by them, they, by a petition, dated the ryth 
day of October, 1898, ignored the plaintiff’s title and refused to 
submit any accounts; and that the said defendants had no 
right to the coal mines of the said village. The plaintiffs 
prayed for a declaration of their right and title to the under- 
ground minerals of the said village of Petena, for has posses- 
sion of the same, for a declaration that the defendants had no 
title to the underground mines of the said village, for a per- 
manent injunction restraining the defendants from working the 
mines underneath the said village, and for damages in respect 
of the value of the coal removed, 


The said defendants, by their written statement, contended 
that they were Jona fide lessees under certain persons named 
Chakravartis and Namtirthas, and had worked the coal 
mines from the 22nd Baisakh, 1301; that they relinquished 
their lease on the 18th day of June, 1899, before the institution 
of the suit ; that the plaintiffs had no subsisting cause of action ; 
that they had paid off all just dues to their lessors, and were ‘not 
in consequence liable to the plaintiffs for damages; that their 
lessors had a mokurari and mourasi lease of the entire rights 
ofthe said village from certain Goswamis, and were in the en- 
joyment of the same ; that the said Goswamis had acquired the 
said village before the permanent settlement on behalf of Tha- 


kar Gopi Nath Jiu, as an absolute gift, without any reservation 


whatsoever, by a grant made by the owner of the Pachete Es- 
tate; that the village was the debottar property of the Thakur, and 
was possessed by the Goswamis as shebaits from before the 
permanent settlement, claiming therein an absolute proprietary 
tight, subject only to the payment of an annual revenue to the 
Government through the Zamindar of the -Pachete Estate ; and 
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that the Goswamis, Chakravartisand Namtirthas were necessary 
parties to the suit. 

In pursuance of ‘two orders of the Court the above-named 
respondents, or their representatives, and seventeen others were 
made defendants, who were collectively referred to in the record 
as the Chakravartis, the Namtirthas andthe Goswamis. Of these 
additional defendants only the respondents contested the suit, 
while all the others, including the ‘Goswamis, though duly 
served, did not enter appearance. 


The respondents filed two written statements of defence 
denying that the said village was mal of the Pachete Estate, and 
relying upon the pleas raised by the defendants, Messrs. Mylne & 
Co. They further pleaded znčer alía that by a mokurari pottah 
dated the 7th Magh, 1228 B. S. (1821 A. D.) the said Goswamis, 
the shebaits of the said Thakur Gopi Nath Jiu, transferred to 
their predecessors all rights, including the mineral tights, in the 
said village, and that they had acquired by prescription, title to 
the underground rights in the said village. 


The case appears to have been transferred to the Court of 
the Additional Subordinate Judge, who framed the issues, of 
which it is necesary to mention here only the following :— 


1.—Whether Mouzah Petena is a mal village of the Pachete 
Estate ? 

2.— Whether it isthe debottar property of Sri Sri Gopi Nath 
Jiu held bythe Gossains of Mutshidabad by payment of a 
revenue through the Pachete Estate? Ts it “ Mogoli ‘debottar” 
of the Gossains ? 

5-—Have the plaintiffs ever been in possession of the under- 
ground rights of the disputed mouzah within the last twenty 
years ? 

6.—Are the plaintiffs estopped by their conduct from claiming 

the underground rights of the mouzah in dispute as their mad 
property? 

7-—Have the plaintiffsany claim to the underground and 
mineral rights of the disputed mouzah ? What rights -have they 
to the mouzah? 

8.—Did the plaintiffs ever reserve the mineral and under- 
ground rights of the disputed mouzah ? If not, can they claim 
these rights ? 
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After recording oral and documentary evidence adduced by 
both parties the Additional Subordinate Judge delivered his 
judgment on the 16th day of July, 1903. As regards the 
first and second issues he held that the village Petena was the 
mal property of the first plaintif’s zamindari, that it was not 


‘the revenue-paying Shikmi Taluk or Mogoli debottar of the Go- 


swamis, and that thers was nothing to show that the village was 
granted by the Rajah of Pachete to Thakur Gopi Nath Jiuasan 
absolute gift. He was of opinion that the two deeds, respective- 
ly dated the 6th and 7th Magh, 1228 B. S., and certain rent re- 
ceipts produced by the respondents in support of their alleged 
title were all forged documents. He decided the fifth and sixth 
issues in favour of the plaintiffs. On the seventh issue he 


. held that the first plaintiff had a proprietary right to the mine- 


tals, that the Rajah of Pachete never granted such rights to the 
Goswamis or to any person, and that the Goswamis were ten- 
ants in respect of the “surface” only, and did rot acquire ‘any 
underground rights. On the eighth issue he was of. .opinion that 
the Rajah granted only the surface rights, and the minerals 
did not pass along with the surface, and that in the absence of 
production of any lease in writing granting the Goswamis the ` 
underground rights, the plaintiffs must be presumed to have 
reserved those rights. In the result the Additional Subordinate 
Judge, on the same date, decreed thesuit declaring the plaintiff's 
tight to the minerals (including coal) underneath the said vill- 
age and giving the plaintiffs possession of the same; declaring 
also that the defendants had no right or title to the underground 
minerais (including coal) underneath the said village, and per- 
manently restraining the defendants from excavating coal in 
the said village or otherwise interfering with the plaintiff's 
rights to the underground minerals of the said village; and 
awarding the plaintiffs Rs. 2,000 as damages and costs with 
future interest at the rate of © per cent. on the said amount of 
damages and costs to be recovered from all the defendants (in- 
cluding the respondents) other than the Goswamis. 


Against the said decree of the Additional Subordinate Judge 
the respondents appealed to the High Court. The appeal was 
heard by two learned Judges, fargeter and Pratt JJ. of the 
High Court who, on the 28th day of July, 1905, delivered their 
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judgments. They upheld the findings of the lower Court that the Narayan 
respondents had not proved any title by prescription to the par 
underground rights in the said village, and that the said village a 
was part of the first plaintiff's zamindari, and was not a Mogoli 
estate. Both the learned Judges agreed with the opinion of the 
Additional Subordinate Judge that the two deeds of the 
title, dated the 6th and 7th Magh, 1228, B.S., respectively, were 
spurious. Mr. Justice Pargiter, however, thought that the res- 
' pondents had held the village in mokurari for many years, though 
it was not clear how long they had held it, but that it was not 
necessary to consider whether the mokurari tenure of the res- 
pondents was valid or not, because, if the Goswamis’ tenure 
were valid, and if it included the underground rights, the plain- 
tiffs’ claim must fail. And he held that the Goswamis’ tenure was 
a permanent one created by the first plaintiff's predecessora long 
time ago; that it wasa debottar property held in the name of the 
idol Gopi Nath Jiu, and that its rental was fixed in perpetuity. 
The learned Judge further held that when such terms are enacted, 
the Zamindar invests the tenure-holder with every right that 
can appertain to him short of the quit-rent due owing to the 
proprietorship, and that the underground rights belonged to 
permanent tenures. M. Justice Praté concurred in the judg- 
ment delivered by his learned brother, but observed that at first 
he was inclined todoubt whether the grant ofa permanent 
tenure should be held to include mines where not expressly 
reserved, but that in Bengal, the grantors of such tenures con- 
sidered that they had parted with all their interests in the soil 
and were entitled only to quit-rent reserved. In the resuit the 
High Court made a decree dated the 28th day of July, 1905, 
dismissing the suit with costs. For a full report of the judg- 
ment of the High Court see Sreram Chakravarti v, Hart Narain 
Stngh?, 

Against the said decree of the High Court the appellants 
appealed to His Majesty in Council. 

Sir Robert Finlay, K.C.,De Gruyther, K.C. and F. M. Parikh 
forthe appellant :—The actual grant to the Goswamis is not in 
evidence. But there are on record two decrees for rent against 
them. In one of them they are described as “ cultivators,” and 





1. (1905) I. L. R. 83 C. 54. 
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in the other as “britti holders.” They are tenants of the 
appellant zamindar who is the proprietor of the village— 


‘Bengal Regulation I of 1793 and Regulations of the Bengal 


Code, by C.D. Field, Calcutta, 1875, p. 36. Itis for the lessee 
to prove.the terms of the lease. The title being in the.zamindar, 
as found by both Courts in India, it is for the ténant to esta- 
blish any particular right claimed by him, and if the tenant fails 
to establish it the zamindar must be presumed to have the same— 
Wise v. Bhoobun Moyee Debt Chowdratnee: and The Secretary of 
State for India in Council v. Luchmeswar Singh. 2 The respon- 
dents have failed to discharge the onus that rests upon them 
and the, appellant must be presumed tohave the right to 
minerals, on 

The tenancy is either agricultural ornot. If it is the 
former, the land must be used for agricultural and analogous 
uses, as what is leased is not the land itself, but the use of it for 
a specific purpose. Courts in India are bound? to administer 
English law, where no special Indian law was applicable. The 


, case must be decided by justice, equity and good conscience, 


which is generally interpreted to mean the rules of English law 
if found applicable to Indian society aad circumstances— Waghela 
Rajsangitv. Shekh Masludin.? Under English law a lease of land 
(without mentioning mines) will entitle the lessee to work open 
but not unopened mines--Clegg v. Rowland * and Elias v. 
Snowden Slate Quarries Company.® In India perpetual leases are 
recognised, and the rule of English law relating to the right 
of a lessee in respect of minerals applies to all leases in 
perpetuity. 

Ifthe tenure inthe present caseis not agricultural, the 
Transfer of Property Act (IV of 1882), S. 108 (0) applies. Chapter 
V of that Act does not apply to leases for agricultural purposes 
—Act IV of 1882, S. 117. The law in S. 108 (0) is according to 
justice, equity and goad conscience, and applies to a lease created 
before the passing of Act IV of 1882. The Goswamis under it 
have no right to minerals. 








(1865) 10 M. LA. 165, at p. 171. 

(1886) I.L. R. 16 ©. 223 at p. 231. (P.C.) 
(1887) I.L.R. 11 B, 651 (P.C.) 

(1866) L.R. 2 Eq. C. 160, 

| (1879) L.R. 4 Ap. Cas, 454 at pp. 461. 


iP p so 


oa 


PART XV.] THE MADRAS LAW JOURNAL REPORTS. 575 


The High Court held that the zamindar has no reversion 
when the tenure created is permanent, and therefore the te- 
nant must be held to have the rights to the minerals. It is sub- 
mitted that, even if the zamindar has no reversion, it would not 
go towards proving that the Goswamis had the right to the miner- 
als. Buta zamindar has reversion ona breach of covenant or a 
- denial of his title by the tenant, and a permanent lease is not, as 
held by the High Court, tantamount to a conveyance of the land 
in fee simple—Kally Das Ahiri v. Monmohint Dassee!, ` and 
Abhiram Goswami v. Shyama Charan Nandt.*. 


[Lord Macnaghten :—Who has the right of cutting the 
trees ?] In this case there is evidence to show that the zamindar 
has the right of cutting the trees. Ownership in trees isin the 
ptoprietor—Nafar Chandra Pal Chowdhurd v. Ram Lal Pal’. 


The High Court in deciding the case has relied upon the 
Land-Law of Bengal, by S. C. Mitra (Calcutta, 1898, pp. 393 and 
395,) but Mr, Mitra gives no authority for his opinion. The only 
authority in support of the decision of the High Court is the 
case of Megh Lal Pandey v. Rajkumar Thakur,* which was 

.decided upon the authority of this case and is now under 
appeal. 

Where there is only a grant of rents and profits, no rights to 
open mines and remove minerals pass thereby—TZzturam Mukerji 
v. Cohen.” 


The High Court appears to think that as the Goswamis 
haye permanent, heritable and transferable rights, they have the 
rights of an owner. But that is an erroneous view. Under the 
Bengal Tenancy Act (VIII of 1885) there are three classes of 
persons-—v7z., a permanent tenure holder, a tenant at a fixed rent 
and an occupancy tenant, whose rent can be enhanced under the 
terms of that Act—who have those three rights. But it cannot 
be maintained that each of them has the right to minerals, 
Reference was made to the Bengal Tenancy Act (VIH of 1885) 
Ss. 4,5, ©, IO, II, 12, 13, 14, 15, 18, 19, 20, 25, 26, 27, 159 and 





1. (1897) LL.B. 24 O. 440 at pp. 446 & 447. 

2. (1909) L-R. 36 I. A. 148 at pp. 166 & 167. 

3. (1894) ILR. 22 0. 742 at p. 750, 4, (1906) LLR. 34 C. 358 
5. (1905) LLR 33 0. 203-(P.C.) 
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179; the Transfer of Property Act (IV of 1882) S. 8;and Regu- 
lations of the Bengal Code, by C. D. Field (Calcutta, 1875) 
pp. 36 and 39. The case of Lal Sahoo v. Narain Singh? was 
also relied upon. 


G. E. A. Ross, for the respondents:—The lease in this 
case isa mokurard \ease, and nothing was said inthe High 
Court as regards its validity. The argument of the learned coun- 
sel on the other side was not raised in the Courts below. It is 
for the appellant to show that there was reservation of the mines 
when the grant was made to the Goswamis. Both Courts have 
found that there was no reservation made by the grantor and it 
is, therefore, submitted that the decree of the High Court is right. 


It is not admitted that the lease here is agricultural or other- 
wise. It isa grantout and out. The Transfer of Property Act 
does not apply in this case, as the tenure here was created before 
the passing of that Act~Transfer of Property Act (IV of 1882) 
S. 2 (c). 

[Sir Arthur Wiison—The Transfer of Property Act is very 
largely based on English law. It isnot based entirely on Indian 
law.] ; 

There is no such thing as a permanent lease in English law, 
and the English cases, relating to mining rights, relied upon, do 
not apply here. Kally Dass Ahiri v. Monmohint Dassee® was 
distinguished, and the argument of the High Court in its judg- 


© ment under appeal was relied upon. 


De Gruyther, K. C., in reply, further referred to the Bengal 
Rent Act (X of 1859) Ss. 15 aud 16; Bengal Regulation VIII 
of 1793, S. 5, and Hart Mohun Misser v, Surendra Narayan 
Singh. 

The Judgment of their Lordships was delivered by 

Lord Collins :—The-appellants are the Rajah ofthe Pachete 
Estate and the Manager thereof under Act VI of 1876. 

The question in the case isastothe right to the minerals 
lying under a certain village called Petena, situate within the 
ancestral zamindari of the first appellant. The case has been 
jeft singularly bare of evidence, and must be decided chiefly by 





1, (1878) LL,R. 3 C. 781. 2, (1897) L.L.R. 24 O. 440 at pp. 446 and 447, 
3. (1907) LLB. 34 C. 718 (P.C) 
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giving effect to the proper presumptions arising out of a small 
number of ascertained facts. Happily the field of controversy 
has been narrowed by certain concurrent findings of fact. Both 
Courts are agreed that about 6o years ago, in the time of the 
first plaintiffs predecessor, a transaction took place whereby the 
latter appropriated to a cértain Hindu ido) known as Thakur 
Gopi Nath fiu, of whom certain persons known in these proceed- 
ings as the Goswamis, or Gossains, were the shedazts or priests, 
an interest of some sort in the village of Petena, at an annual 
rental of Rs. 22-15-6. There is no document or evidence defining 
the terms of the arrangement with the idol set up at the trial. 
The defendants, however, against whom the plaintiffs first took 
proceedings to restrain interferencé with their minerals, purport- 
ed to justify their trespasses under the authority of the Goswamis 
under whom they claimed-to hold a lease. Two leases of the 
6th and 7th Magh 1228, respectively (1821 A.D.), purporting to 
‘have been granted by the Goswamis to the said defendants, and 
also certain rent receipts said to have been exchanged, were pro- 
duced onthe part of the defendants at the trial, but they were 
held by both Courts to be palpable forgeries. Both Courts have 
held that the village Petena is a mal village of the Pechete 
Estate, t e. it is a part of the first plaintiff's zamindari. ‘There 
is no evidence whatever that the Zamindar Rajah has ever grant- 
ed mineral rights in the said village to the Goswamis, or any 
other person. Both Courts agree that no prescriptive rights 
have been proved by the respondents to any underground rights 
in the village. The language of the High Court is quite 
explicit :— 


“There is no evidence regarding the extent, publicity, or 
continuity of such operations to establish the Mokuraridars 
acquisition by prescription of the underground rights claimed.” 


The Subordinate Judge finds that there is no evidence to 
show that the plaintiffs Nos. 1 and 2 were aware of the exercise 
of any underground rights before 1898, when steps were immedi- 
ately taken to stop it. Two decrees in favour of the Rajah for 
the payment of ananuual rent of Rs. 22-15-6 by the Goswamis 
were put in, in one of which they were described as “ cultivators,” 
in the other as “ britti holders.” 
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Paas On this meagre foundation of fact the two Judges who con- 
v. stituted the High Court have built up the theory that the 
Rah Goswamis were tenure-holders having permanent, heritable and 


varthi. transferable rights. Says Pargeter J.:— 


« When such tenures are created the zamindar invests the 
tenure-holder with every right that can appertain to him short of the 
quit rent due to the proprietorship ; the tenure is permanent, heri- 
table and transferable ; its rental is as fixed as the Government re- 
venue that the zamindar pays ; and the tenant can do what he likes 
with it, short of altogether destroying it; in short he bas allthe rights 
of proprietorship except the name. In such a state of their respective 
rights there is no basis for holding that the underground rights have 
not passed as part of the tenure. To hold otherwise would be to 
hold that a tenant in perpetuity can never work mines, because they. 
do not belong to his tenure ; and that the landlord can never work 
them because he has no reversion and no right to enter the land for 
that purpose. In my opinion the underground rights belong to the 
permanent tenures.” 


No decided case was cited in support of the view of the 
High Court, which seems practically to ignore the distinction 
between the mere tenure-holder and the zamindar, and the law 
‘as laid down in the passage cited from Mitra’s Land-Law of 
Bengal does not appear to quite accord with the view of Mr. 
Field in his admirable introduction to the Bengal Regulations, 
p 36, where he says:— The zamindar can grant leases either 
for aterm orin perpetuity. He is entitled to rent for all land 
lying within the limits of his zamindari, and the rights of 
mining, fishing and other incorporeal rights are included in his 
proprietorsbip.” It would seem, therefore, that Mr. Field did 
not regard his letting the occupancy right as presumptive evi- 
dence of his having parted with his property in the minerals. 
In the case of leases under the existing law of 1882 no right 
arises fora lesseeto work mines not open when the lease was 
granted. The learned Subordinate Judge inferred from the 
smallness of the jumma fixed that only the surface rights and 
nothing more were intended to be let out to the Gossains. On 
the whole it seems to their Lordships that the title of the Zamin- 
dar Rajah to the village Petena as part of his zamindari betore 
the arrival of the Goswamis on the scene, being established as 
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it has been, he must be presumed to be the owner of the under- 
ground rights thereto appertaining in the absence of evidence 
that he ever parted with them, and no such evidence has been 
produced. ‘Their Lordships will humbly. advise His Majesty 
that the decision of the High Court be set aside, and that of the 
Subordinate Judge restored with costs here and below. 


Solicitor: Mr. Edward Delgado for the appellant. 
Solicitors: Messrs. 7. L. Wilson & Co. for the respondents. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
l COUNCIL. — 
(ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH.] 


Present :—Lord Macnaghten, Lord Collins, Sir Arthur 


Wilson and Mr. Ameer Ali. 


Ghazaffar Ali Khan .. Appellant* 
v. i 
Musammat Kaniz Fatima & another .. Respondents. 


~Mahomedan Law — Leyitimacy—Frostitute mather — Prolunged cohabitation— 
Presumption of marriage—Father acknowledging the mother as his wife—Lcidence, 

Where the question was whether the appellant, a Mahomedan, was to be regarded 
as the legitimate son of his father : 

Held, that prolonged cohabitation might give rise toa presumption of marriage, 
but that presumption was not neeessarily strong and did not apply in a case where 
the mother, before she was brought to the father’s house, was a prostitute; and, that, 
there being nə evidence of marriage between the parents of the appellant, prolonged 
cohabitation between the parents, certain instances iu which the deceased father was 
said to have-ackuowledged the muther as his wife,- and the fact that two of the appel- 
laut’s sisters, whose legitimacy was.as much open to question as his uwn, were married 
to respectable men and the marriages were conducted with due formalities, did not 
establish that the appellant wag burn in wedlock, aud was legitimate. 


Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the 23rd July, 1406, which 
reversed a judgment and decree of the Subordinate Judge of 


Sitapur, dated the 3rd August, 1905. 


The question for determination onthe present appeal is 
the legitimacy of the appellant. è 


One Muzaffar Ali died on the 8th April, 1890, leaving him 


‘surviving his brother Nasir Ali; Zohra Bibi, his wife, who was 


childless; Phundan, who claimed to be his second wife, and 
 Ghazaffar Ali, a son born to him of Phundan. 








* 1910, March 9 & 10, and April 29, 


Ghazaffar 4 
v. 
Kaniz Fatin 
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iments Ali Muzaffar Ali left property in the Sitapur and the Bara 

‘aniz Fatima, Banki district, which consisted of certain villages and shares of 
villages, that in the Sitapur district being an 8 annas share in 
Mauza Bambhauri, and it was the 8 annas share which was the 
property in dispute. 


On the death of Muzaffar Ali, Zohra Bibi, Ghazaffar Ali 
and Nasir Ali applied for mutation of their names in place of 
Muzaffar Aliin respect of his property. In the Bara Banki 
district mutation was made inthe names of Zohra Bibi and 
Ghazaffar Ali jointly, while in the Sitapur district mutation 
was effected in the name of Nasir Ali. 


Zohra Bibi disclaimed, by a deed, dated the roth January 
1899, any interest in the property, and died during the pendency 
of the suit. 

Nasir Ali gifted allhis property to his daughter, Kubra 
Bibi, including the 8 annas share in Mauza Bambhauri. Kubra 
Bibi died a few months after Nasir Ali, whose death occurred 
in the year T900. 

On the rzth March, 1902, appellant instituted the present 
suit in the Court of the Subordinate Judze of Sitapur to recover 
from the respondents, the representatives of Kubra Bibi, 
possession of the 8 annas share in Mauza Bambhauri with mesne 
profits. 

In answer to the claim the respondents filed a written 
statement, and pleaded among other defences, that Musammat 
Phundan was not married to Muzaffar Ali, and Ghazaffar Ali 
was, therefore, illegitimate. 

On the pleadings, the Subordinate Judge fixed a number of 
issues, but the only issue relevant to the appeal was the 
following :— 

(3) Whether Ghazaffar Ali Khan was born in 1888-89 or in 
1885-86? 

(a) Whether or not he 1s a legitimate son of Muzaffar Ali 
Khan? 

Issue No. 3.—‘ This is one of the two main issues on which 
this case hinges. On this head I am clear that Musammat Phun- 
dan (though sheis pleased to call herself Phundan-un-nisa, 
which is not only ungrammatical but meaningless) was a pub- 
lic prostitute. I cannot believe for a moment that a man of the 
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position and meansof Muzaffar Ali Khan, finding himself Ghazaffar Ali 
childless from the dzvadarz wedded wife, Zohra, took it Kania Fatima. 
into his head to propose to ‘a prostitute, or the daughter 
of a prostitute or a pimp, hoping by the alliance to beget 
children. It is in this country proverbial that prosti- 
tutes are averse tobeget children as it binders their nasty 
avocation. There is nothing on record to show that Chaudhri 
Muzaffar Ali Khanzada was reduced to such a state, as far as 
his personality, age, health and means were concerned, that no 
Khanzada or other gentleman in the country would have 
offered him his daughter or sister for a wife. The strongest 
presumption is that he saw her dancing somewhere, became en- 
amoured of her and took her for his concubine or wife. Now 
the only thing to be seen is whether it was in the capacity ot a 
concubine or in that of a wife that he took her. I am induced 
to believe that it wasin the capacity of a wife that he took her. 
The reasons for this conclusion are that a prostitute would not 
confine her behind the purdah unless she was of her position 
(sc), and secondly, there is evidence of Haji Abbas Husain 
Khan, of Babupur, and Sheikh Inayet-ul-lah, himself a Taluq- 
dar anda leading man of the province, that the Chaudhri 
(Muzaffar Ali Khan) admitted before them that he had espoused 
Phundan as his wife, since she was not seen out of the purdah 
or carrying on the avocation ofa, public prostitute or dancing 
girl. Every Indian knows that second marriages, particularly 
with women like Phundan, are not carried on with song or 
mirth. The treatment which she received afterwards at the 
hands of her husband was of the most cordial nature. Her 
daughters were married with pomp befitting the occasion, posi- 
tion and means of the family in some of the best of families of 
Khanzadas (Ghani Ahmad and his brother). That a brother of 
Ghani-Ahmad repudiated his wife does not show that he had 
married her for money or property. Exhibit. 4-1 proves that 
Muzaffar Ali admitted that a xzkak had taken place between 
_ him and Musammat Phundan—ifit was not Musammat Phundan 
who else she was. The plaintifis are unable to point out any 
one else. On the 26th April, 1883, Muzaffar Ali deposed before 
Mr. Lincoln, District Judge, that he had anothe: wife of the 
family of prostitute, the daughter of Badar Ali or Baddi Ali 
who was Pathan’s son; zzkahk had taken place between them. 


582 THE MADRAS LAW JOURNAL REPORTS. [Vor XX. 


Ghazaffar Ali [t is clear that when: this statement was made, there was no 
anie Sata ‘question of the succession to the property of Muzaffar Ali,and no 
“necessity for him to speak untruth at the time in respect tu his 
wife and children. If the admission does not operate as an ac- 
knowledgment, and even if it amounts to an acknowledgment it 
is not sufficient to make the woman the wife of a man, still it is 
a strong evidence of a deceased person’s relation with a woman. 
Much has been made of the fact that about 30 years ago, Phun- 
‘dan was seen dancing at several places while the date of her 
marriage or mzkah is given as Shawal 1870. The very nature of 
the reply or statement shows that it is a mere matter of guess. 
The month is Arabic and the year English. Itis inconceivable 
that a woman remembered the Arabic month and English year 
of her marriage. In the second place though a woman might 
not be living habitually in seclusion or behind the purdah, she 
is invariably kept in purdah at the time of her tikak, and under 
such circumstances she is not in a position to know who the 
Agent (Vakil) and the witnesses ofthe zkah are, nor is she ex- 
pected to remember the year of the xzkak. Now when Muzaffar 
Ali made the statement before Mr. Lincoln, Ghazaffar Ali was 
not born, and his birth after the admission of mzkah by his father 
with his mother makes him legitimate if nothing else. Daryao 
Lal says that Ghazaffar Ali must bave been born in 1887, 
Colonel Grigg was of opinion that Ghazaffar Ali was born about 
a year aud half before the death of Muzaffar Ali which took 
place in 2890 (Exhibit No. 3). Plaintiff’s own witness, Zamin 
Husain (Witness No. 3) says that on the occasion of his daugh- 
ters’ marriage he invited the witness telling him in the invita- 
tion letter that his daughters were going to be married, and he 
cheerfully bore the expenses and managed: the marriage of his 
daughters with Ghani Ahmad and Ali Ahmad, Khanzadars. I, 
therefore, find that Ghazaffar Ali is the legitimate son of 
Muzaffar Ali Khan.” _ 


The Subordinate Judge made a decree in favour of the ap- 
pellant for possession and mesne profits. 


Against that decree the respondent appealed to the Court of 
the Judicial Commissioner of Oudh, and on the 23rd July, 1906, 
that Court delivered judgment and reversed the decree of the 
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Subordinate Judge with costs. The judgment on the issue now Ghazaffar Ali 
material was as follows :— i 


“ The learned pleader for the plaintiffs-appellants has con- 
tended that although there is a general presumption in favour of 
legitimacy amongst respectable people, yet as ıt is admitted that 
Musammat Phundan was in the first instance a prostitute, there is 
no presumption that the cohabitation between Muzaffar Ali Khan 
and Musammat Phundan was preceded by any legal union, and 
in support of this contention He has cited the case of J4usammat 
Jartut-ool Butool v. Mussammat Hosetnee Begum.* He has also con- 
tended that when Muzaffar Ali Khan gave evidence in 1883, he 
was obliged, when questioned about this second woman, to say 
that she was his wife, because he would be ashamed to say in open 
Court that he was keeping a prostitute together with his wife, and 
secondly, because his evidence would have been useless for the 
object with which he was called, unless he had declared that Mu- 
sammat Phundan was his wife. It is also contended that there is 
ample evidence to show that Musammat Phundan continued to 
carry on her profession as a dancing girl long after 1870, the year 
during which itis alleged that the marriage took place. The 
evidence of the witnesses called to prove that Musammat Phundan 
continued to dance at marriages and other ceremonies after 1870 

_ does not impress me in the least, but there is one important fact 
which throws great doubt on the alleged marriage in 1870. When 
the case was instituted early in 1902, the pleader for the res- 
pondents alleged that the marriage had taken place about 20 
years before, z. e., about 1882. This date was put back to 187c 
by a statement subsequently made in December, 1902. If any 
marriage had really been celebrated in 1870, is it possible that 
Musammat Phundan or any of her friends had no knowledge of 
the exact date and could not fix it accurately at once when the 
cases were called on for hearing? I refer also to the evidence 
of Daryao Lal, Witness No. 16 for the plaintiffs-appellants, 
who wasin the employ of Muzaffar Ali Khan for 38 years. 
He says the eldest daughter was born in 1876, the second in 1877, 
the third in 1879, the fourth, fifth and sixth in rapid 
succession, annually, probably up to 1882. The plaintiff Gazaf- 
far Ali appears to have been born some years later, probably 


Y. 
KanizFatima. 





1. (1867) 14 M. 1. A, 194. 
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Gnazaffar Ali 1888 or 1889. Now, tomy mind, it is extremely improbable 
that if regular cohabitation had commenced between Musam- 
mat Phundan and Muzaffar Ali Khan in 1870, after the alleged 
marriage, that there would have been no issue of this marriage. 
until 1876. Evidently Musammat Phundan was a young 
woman then, who would, in the ordinary course of nature, 
be likely to give birth toa child within a year or r5 months 
after cohabitation commenced; and my opinion, therefore, is 
that no cohabitation took place between Musammat Phundan 
and Muzaffar Ali Khan until 1875. ‘Then, Musammat Phundan 
being a prostitute, Muzaffar Ali Khan found it an easy task to 
induce her to consent to live with him, and afterwards, when 
her children appeared in rapid succession and no children born to 
his legal wife Musammat Zohra, Muzaffar Ali Khan considered 
it advisable to make the best of the existing state of affairs, 
and therefore gave out that he was married to Musammat 
Phundan and recognized heras his wife whenever ‘he spoke 
about her. Inorder to provide maintenance for her after his 
death, he had an 8 annas share in Sadrawan recorded in her 
name in 1887 ata time when she had given him six daughters 
This was evidently done asa provision for this family. It is 
true that in his petition in this matter he describes Musammat 
Phundan as “zouja epn, but he does nct describe her as 
“zouja mankuha apni”? If Muzaffar Ali Khan had then, regard- 
ed her as his legal wife, why was it necessaryto make this 
special arrangement ? Under Mahomedan Law, on his. death, 
she would have succeeded to a share of one-eighth in the whole 
estate—a share which has never been demanded by her up to 
date. It is true that her son Ghaffar Ali has been in possession 
of the bulk of the property since 18g0, and this may account for 
the fact that Musammat Phundan has never claimed her share 
asthe legal widow of the deceased, but itis a significant fact 
that she has never attempted since her alleged husband’s death ` 
to be placed in sucha position that her statusas his legal 
widow would be no longer a subject of controversy. 


Vv. 
KanizFatima. 


`. «The above considerations lead to the conclusion that in 
Spite of the fact that Muzaffar Ali Khan and Musammat 
Phundan cohabited together as,man and wife from ‘about 1875 
to r890, and that Muzaffar Ali Khan had on several oceasions 
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acknowledged Musammat Phun-ian as his wife, yet there is ab- Ghazaffar al 
solutely no reliable evidence of any kind of the celebration ot ieaniewation 
any legal marriage in 1870, and, for reasons given above, there 

is every ground for believing that cohabitation between Muzaffar 

Ali Khan and Musammat Phundan did not, as a matter of fact, 
commence before 1575. 1 would, therefore, decide that Ghazaffar 

Ali Khan is not proved to be the legitimate son of the deceased, 

and his suit to recover possession of the share in Bambhauri 

should rave been dismissed.” 


The appellant, thereupon, appealed to His Majesty in 
Council. 

G. E. A. Ross and B. Dube, for the appellant :—The 
Subordinate Judge was right in holding that the appellant was 
the legitimate son of Muzaffar Ali, who twice acknowledged 
that he had married Phundan. The children of this union were 
treated as legitimate children, and such treatment raises a pre- 
sumption that there was a marriage between their parents. Two 
sisters of the appellant were married in one of the most respect- 
able families. Under the circumstances of this case it must be 
presumed that Muzaffar Ali and Phundan were married and 
that the appellant is legitimate—Khajah Hrdayut Oollah v. Rat 
Fan Khanum! ; Mahomed Bauker Hoossain Khan v. Shurfoon 
Nissa Begum?; Ashrufud Dowlah Ahmed Hossein Khan Baha- 
door v. vder Hossain Khan*; Mussumat $ artut-ool-Butool v. 
Musanmat Hoseinze Begum* ; Ranee Khujooroo Nissa v. Musam- 
mat Roushun Fehan® ; and Nawab Muhammad Azmat Alt Khan 
v. Musammat Lalli Begum’. 


DeGruyther, K.C., and S.A. Kyffin, for the respondents: 
—The evidence relating to the marriage of Phundan with 
Muzaffar Ali has been found absolutely untrue. No marriage 
by repute is here set up. It is a settled’ Mahomedan law 
.that a child born out of wedlock is illegitimate and a child born ` 
in wedlock is legitimate. Reference was made to Mahomed - 
Bauker Hoosain Khan v. Shurfoon Nissa Begum? ; Ashrufud 
Dowlah Ahmed Hoosein Khan Bahadoor v. Hyder Hoosein Khan*; 


1. (1844) 3 M. LA. 295 2. (1860) x M. LA. 136 at p, 159. 
3. (1866) 11 M. LA. 94. 4. (1867) 11 M. LA. 194, 
5, (1875) LLB. 2 O. 184 (P. C.) 6. (1881) LL. R. 8 O. 442 (P.C.) 


*3 
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Ghazafiar Ali and Digest of Anglo-Muhammadan Law, by Sit R. K. Wilson, 
ce Palina: 3rd Ed., pp. 162 and 165, articles 84 and 86. The only evidence 
on the question of the treatment of children is that relating to the 
marriage of two sisters of the appellant on the same day. One 
of them was divorced and the other died. No leading man present 
at the wedding was called to show that any leading person was 
present. i 
As regards the statements made by Muzaffar Ali, they have 
been considered by the lower appellate Court, and it is submitted 
that that Court came to a right conclusion. 


The onus of proving legitimacy is upon the appellant, who 
has failed to discharge it. 


G. E. A. Ross, in reply, on the meaning of wzzkah, referred to 
Muhammadan Law by Syed Ameer Ali, 3rd Ed., pp.332 and 333; 
and Digest of Anglo-Muhammadan Law, by Sit R. K. Wilson, 
3rd Ed., p. 82. 

The Judgment of their Lordships was delivered by 


Sir Arthur Wilson:—This isan appeal from a judgment 
and decree of the Court of the Judicial Commissioner of Oudh, 
which overruled the decision of the Subordinate Judge of Sitapur. 


The suit out of which the appeal arises was brought by the 
present appellant in the last-mentioned Court to establish title 
to and recover possession of an eight-annas share in the village 
of Bambhauri, the plaintiff’s claim being based upon his alleged 
right to recover thy property in question as heir to his father 
Chaudhri Muzaffar Ali Khan. About the parentage of the ap- 
pellant there is no dispute, and of all the questions raised in the 
case, one only remains for consideration on the present appeal, and 
that is, whether the appellant is to be regarded as the legitimate 
son of his father. ` Oan this question the Subordinate Judge decid- 
ed in the appellant’s favour, but he was overruled by the Court of 
the Judicial Commissioner. Their Lordships are of opinion that 
the learned Judges of that Court were right. It may be stated 
at once that the sole question is, whether on the evidence in the 
case, coupled with all legitimate presumption, it is shown that 
the appellant was born in wedlock. No question has been raised 
either in India or before their Lordships—such ag has been raised 
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in many cases—as to any possible legitimation by subsequent baste 
acknowledgment or treatment. : KanizFatin 


There was no evidence of marriage between the parents of 
the appellant. The learned Judges fully recognised that pro- 
longed cohabitation might give rise toa presumption of mar- 
tiage, but that presumption is not necessarily a strong one, and 
their Lordships agree that it does not apply in the present 
case, for the mother, before she was brought to the father’s house 
was, according to the case on both sides, a prostitute. 

The learned Judges next notice certain instances in which 
the deceased father is said to have acknowledged the mother as 
his wife, but the effect of such acknowledgment has been rightly 
estimated by the learned Judges. 

The next poiut relied upon by the appellant was that two of 
his sisters, whose legitimacy was as much open to question as. 
his own, were married to respectable men, and the marriages: 
conducted with due formalities. This is a point worthy of 
consideration, but it would be easy to attribute too much weight 
to it. l 

Their Lordships are of opinion that the decision of the 
Judicial Commissioner’s Court was rigat. They will humbly 
advise His Majesty that this appeal should be dismissed. 

The appellant will bear the costs. 

Solicitors: Messrs, Barrow, Rogers and Nevill for the appel- 
lant. 

Solicitors: Messrs T. L. Wilson and Co. for the respondents. 





IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. . > 


R ae : 
‘(ON APPEAL FROM THE HIGH COURT oF JUDICATURE FOR THE NORTH-WESTERN 
PROVINCES, ALLAHABAD. ] ; 


Present :—Lord Macnaghten, Lord Collins and Sir Arthur 
Wilson. 


Lala Brij Narain e .. Appellant * 
v. 
Kunwar Tejbal Bikram Bahadur .. Respondent. 


Decree— Confirmation ov ap)cal—Pouer of che First Court to alter it. 
Held that the First Court had no jurisdiction to alter a decree after it had been 
affirmed on appeal by the Appellate Court, 
* 1910 Maren 2 and April 19, 





Lala Brij 
Narain 
V. 
Kunwar 
Tijbal Rik- 
ram, 


588 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


Appeal froma judgment and decree of the High Court at 
Allahabad (February 23, 1905), which rejected an application 
made by the appellant to the said High Court for revision of an 
order, dated the rrth June, 1904, passed by the Subordinate 
Judge of Moradabad, amending a decree of his Court. 

The factsof this case are fully set out in their Lordships’ 
judgment. 

The appeal was heard ex parte. 


De Gruyther, K. Ci, and G. E. A. Ross, for the appellant, 
referred to the Civil Procedure Code (Act XIV of 1882), 
Ss. 209 and 206, and the Transfer of Property Act (IV of 1882), 
Ss. 89 and 93, and submitted that the order of the Subordinate 
Judge was made without jurisdiction, and'was inoperative against 
all persons whom it purported to affect, and that the High Court 
erred in holding that the said order of tne Subordinate Judge, 
which related to a joiut and several decree, in favour of all the 
decree-lolders, could stand as against the appellant, and, at the 
game time, could be set aside only in so faras it affected the 
interest of the decree-holder Lachman Das. 


The respondent did not appear. 
The Judgment of their Lordships was delivered by 


Lord Collins :—The story out of which the points involved 
in this appeal arise is rather intricate. On the 5th March, 189%, 
the appellant and two persons, named Kishori Lal and Sri 
Ram, instituted a suit against the predecessor-in-title of the 
respondent before the Subordinate Judge of Moradabad, for the 
recovery of more than a lakh of rupees with future interest, by 
sale'of property mortgaged under two documents, dated respec- 
tively the 11th May and the 13th December 1894. On the 6th May, 
1898, the claim was decreed by the first Court, but in appeal to 
the High Court at Allahabad that Court took the view that the 
learned Judge had placed undue pressure upon the defendant, 
who had asked for a postponement on the ground of illness, to 
go on with the case, and accordingly set aside the decree which 
he had made and remanded the case for determination according 
to law. 


On the 30th January, rgor, the case came again before the 
Subordinate Judge of Moradabad and resulted in ʻa decree for 


PART XV.] THE MADRAS LAW JOURNAL REPORT'S. 589 


Rs. 70, 257-14-0, with future interest. Meanwhile Kishori Lal 
and Sri Ram had sold the whole of their interest in the decree 
to one Lachman Das, to whom the present appellant also trans- 
ferred a part of his interest as a decree-holder, and the name of 
Lachman Das was added to the record. From this decree both 

‘parties appealed to the High Court. The High Court dismissed 
the defendant's appeal, and with a slight modification affirmed 
the decree of the first Court on the cross-appeal. 

On the 5th October, rg01, on the application of the original 
decree-holders, the first Court made an order absolute for sale of 
the mortgaged property under Ss. 89 and 93 of the Transfer of 
Property Act for the amount decréed, together with future in- 
terest, Thereafter the present appellant applied to the first 
Court for execution of the said decree, and after certain interme- 
diate proceedings, which it is not necessary to refer to in detail, 
the judgment-debtor, on the 21st November, 1903, deposited the 
entire amount due under the decree, with future interest. 

On the oth February, 1904, the present respondent, the 
judgment-debtor, applied to the first Court to amend the said 
decree by striking out so much of it as awarded future interest 
on the amount decreed. In March, 1904, petitions objecting to 
the application of the judgment-debtor on various grounds were 
filed on behalf of ihe present appellant and Lachman Das. 
With reference to the aliegations of the parties the Subordinate 
Judge framed the following issues for trial :— 

(1) Whether the judgment-debtor’s application for amend- 
ment of decrees is barred by limitation ? 

(2) Whether the said application is barred by S. 13 of the 
Civil Procedure Code? 

(3) Whether the decrees of this Court under Ss. 88 and 89 
of Act IV of 1882 can be amended by this Court as requested by 
the judgmeut-debtor ? 

(4) Whether the judgment-debtor has a right to apply for 
amendment ot the said decrees ? 

On the rrth June, 1904, the Subordinate Judge made an 
order granting the application of the judgment-debtor. ‘He 
found the four issues in his favour, and amended the two decrees 
of the Court made under Ss. 88 and 89 of the Transfer of Pro- 
perty Act by striking out of them the provision for future 
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interest, the effect of such amendment or modification being to 
reduce the amount payable under the decrees by a sum of over 
Rs. 19,0Co. 

Two applications were therefore presented to the High 
Court by the present appellant and the said Lachman Das for 
revision of the order of the Subordinate Judge, dated the 11th 
June, 1904. They were heard by a Divisional Court, constitu- 
ted by two learned Judges of the High Court, who, on the 23rd 


-February, 1905, delivered separate judgments disposing of the 


two applications for revision in the following manner : 

` With regard to the application, 24 of 1904, they observed 
that the oraer, revision of which was asked for, was- an order 
passed.by the Subordinate Judge of Moradabad amending a 


. decree of his Court. Previous to the order of amendment the 


decree had been affirmed on appeal by the High Court. ‘rhe 
Subordinate Judge therefore had no jurisdiction to amend. 
The learned Judges, therefore, allowed the application and set 
aside the order amending the decree, but only so far as it 
affected the interests of the applicant Lachman Das. With 
regard to the application for revision, 32 of 1904, of Brij Narain, 
the learned Judges delivered the following judgment :— 

“ Looking to all the circumstances of the case, we do not think 
that this is a case in which we ought to exercise our discretionary - 
power in revision. We reject the application, but make no order 
as to costs,” i 

Dissatisfied with the judgment and decree of the High 
Court made onthe said application, 32 of 1904, the present 
appellant applied for leave to appeai therefrom to his Majesty 
in Council. His application was heard by the Hon. the Chief 
Fustice and the Hon. Sir W. R. Burkitt. 


When granting the application their Lordships, after refer- 
ing to the facts of the case, made the following observations :— 


A Bench of this Court, on the application by Lachman Das, 
allowed the first application, holding that the Subordinate Judge 
had no power to modify his decree, after it had been confirmed by 
the High Court, and set aside the order complainedof, In the 
other application, No.32, ot Brij Narain, the Bench made an order re- 
jecting it, holding that, under all the circumstances of the case, this 
was not a case in which they should exercise their discretionary 
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power in . revision. The consequence is that there are now: two 
joint decree-holders, as to one of whom the decree contains. a pro- 
vision for future interest the value of which is Rs. 19,000 odd, whilst 
as to the other this provision does not exist. The provision of the 
decree, therefore, seems to be apparently inconsistent, as out of the 
two joint decree-holders one can execute the decree p/us future 
interest, whilst the other cannot. Under these circumstances we 
think this is a case which we should certify to be fit for appeal.” 

Their Lordships have not had the advantage of hearing 
the case argued for the respondent, but they think the High 
Court have themselves said enough to make it clear that if the 
decree of the first Court was made without jurisdiction as alter- 
ing a decree after it had been affirmed on appeal in the case of 
Lachman Das, so also the alteration in Brij Narain’s case was 
equally ineffectual, and ought not to have been allowed to stand. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed. The respondent will pay the costs. 

Solicitors:—Messrs. Barrow, Rogers and Nevill for the 
appellant. 


Solicitors :—Messrs. Rankenford, Ford and Chester for the 


respondent. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[ON APPEAL, FROM THE COURT oF THE JUDICIAL, COMMISSIONER OF OUDA.] 


Present :—Lord Macnaghten, Lord Collins, Sir Arthur Wil- 


son and Mr. Ameer Ali. 


Munshi Munnu Lal and another ` .. Appellants* 
mM 
Ghulam Abbas and others .. Respondents. 


Civil Procedure -Code (Act XIV of 1882), S. 456— Representation of minors— 
Order appointing guardian ad litem—Absence of ecidence of affidarit—Presumptiun of 
regularity. 

ina Case where’the question was whether certain minors were properly represent- 
ed at the hearing of a suit in which the decree now impugned was made, the order 
appointing a guardian ad litem of the minors was on the record, but no affidavit 
required by S. 456 of the Civil Prucedure Code (Act XIV of 1882) was forthcoming. * 

Held, tuat it must be presumed, in the absence of evidence to the contrary, that 
everytbing was regularly and properly done ; and that the minors were properly repre- 
- sented by the guardian ad litem appointed by the Court. aes 
(Ausammat Bibi Walian v. Banke Behari Pershad Singh? distinguished.) 


-* 1910 March 8 
1. (1903) 1.1.R. 30 C. 1021 (P.C.) 
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Bee Appeal from a decree of the Court of the Judicial Commis- 
Ghulam sioner of Oudh (May 20, 1907), which reversed a decree of the 
bas. Court of the Subordinate Judge of Barabanki (June 30, 1906). 


The main question for determination on the present appeal 
was whether two of the four respondents, Ghulam Abbas aud- 
Ghulam Sarfaraz, were entitled to set aside a sale made on 
January 20, 1897, of certain immoveable property in execution of 
a decree passed on November 14, 1894, by the Court of the 
Subordinate Judge of Barabanki in favour of the appellant, 
Munshi Mannu Lal, against the abovenamed respondents and 
other sons of one Ghulam Hazarat, deceased. The only ground 
on which the said sale was questioned before their Lordships 
was that the said two respondents, who were then minors, were 
not properly represented at the hearing of the suit in which the 
said decree was pronounced. 


The said Ghulam Hazarat was the owner of a share amount- 
ing to2 annas, 5 pies, 16 karants, in a village, called’ Kola 
Gahbari, This share is hereinafter referred to as the “ ancestral 
share.” Two persons, named Kasim Ali and Makhdum Bakhsh, 
were owners of another share in the said village amounting to 3 
annas, 2 pies, 8 karants. On April 22, 1875, they mortgaged 
their share with possession toa Jaisi Ram. In execution of a 
decree for other sums of money obtained against them by Jaisi 
Ram, the equity of redemption in the said mortgage was sold 
and purchased by one Tika Ram ou February 17, 1880. Tika 
Ram, on September 15, 1880, sold the said equity of redemption 
to the said Jaisi Ram. Aclaim to pre-empt was asserted by 
Ghulam Hazarat, and, eventually, a decree for pre-emption was 
made inhis favour on September 20, 1881. The share thus 
obtained is hereinafter referred to as “ acquired share.” 


Ghulam Hazarat died in the month of May, 1885, and his 
four sons Ghulam Dastgiz, Ghulam Razzak, Ghulam Abbas and 
Ghulam Sarfaraz, succeeded to his estate, The other three sons 
being minors, Ghulam Dastgir on January 15, 1886, applied tothe 
District Judge of Lucknow for a certificate of guardianship, 
under Act XL of 1858 and on November 13, 1886, was duly 
appointed guardian of the persons and property of his minor 
brothers. 
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On December 20, 1889, Ghulam Dastgir, for himself and as 
guardian of Ghulam Abbas and Ghulam Sarfaraz, and Ghulam 


Razzaq, who had then attained majority, executed a mortgage - 


of both the ancestral and acquired shares in favour of Munshi 
Munnu Lal, who in the year 1892 put the mortgage in suit. 

On December 21, 1893, Ghulam Dastgir was removed by the 
District Judge from the office of the guardian of the minors. 
Ghulam Razzaq was appointed guardian ad /¢tem’of the two con- 
testing respondents who were then minors in the said suit 
brought by Munshi Munnu Lal. The proceedings relating to 
this appointment of the guardian ad litem appeared on the 
record as follows :— 

“ Munnu Lal, Revenue Agent as is Plaintiff 
versus 
“Ghulam Dastgir, &c. T .. Defendants. 
' “Claim for Rs. 8,740 
“16th September, 1893. 
“ Present. 
“ Plaintiff with Babu Pauna Lal, Ghulam Razzaq, Defendant 
2, Janki Prasad, Defendant 5. 

“See application of Musammat Sitar-un-nisa, who wants 
“to act as guardian of the minors, Munshi Qurban Ahmed 
“appears for her and says she withdraws her-application, and 
“ Ghulam Razzaq be appointed guardian. Ghulam Dastgir is not 
“a proper person to act as guardian because he would waste 
“ their paper Szc) and does not defend the case. 

“ (Sp.) PANDIT SURAJ NARAIN. 
“Subordinate Judge. 

“ Ghulam Razzag, on Solemn Affirmation :— 

«Wants to act as guardian of the minors. Ghulam Dastgir 
“is not a proper person to act as guardian. 

“(Sp.) PANDIT SURAJ NARAIN. 
«Subordinate Judge. 
“ORDER. 
“ Gulam Razzaq appointed guardian ad litem. Ghulam 
“ Dastgir does not appear to defend their case. 
l “ (SD.) PANDIT SURAJ NARAIN. 
“ Subordinate Judge.” 
“a4 
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On November 14, 1894, Munshi Munnu Lal obtained : 
decree for sale. In execution of that dectee both the share; 
were purchased by Munshi Munnu Lal and Janki Patshad, tix 
present appellants, su bjec: to tLe existing encumbrances. 

Ou October 11, 1899, Ghulam Abbas attained majority, anc 
on December 29, 1902, Ghulam Sarfaraz also attained majority 
On December 21, 1905, they instituted the present suit in th 
Court of the Subordinate Judge of Barabanki. They contended 
tnter alta, that the said decree, dated November 14,1894, was no 
binding on them because in the suit in which the decree wa; 
made, their brother Ghulam Razzaq (since deceased and nov 
represented by his widow] was not duly appointed guardiai 
ad litem. ‘The plaint prayed for delivery of possession of ; 
half share in both the ancestral and acquired property purchasec 
by the appellants. 

In their written statement the appellants pleaded suter aln 
that the said decree was binding on the plaintiffs. 

The Subordinate Judge decided, ster alta, that the sai 
decree of November 14, i8q4, was binding on the plaintiffs, anc 
that they were properly represented in the said suit by a guar- 
dian ad litem, duly appointed, against whom no fraud, collusior 
ot negligence could be charged. He accordingly dismissed thi 
suit with costs. ke 

On appeal the Court of the Judicial Commissioner founda 
inter alia, that the said decree of November 14, 1894, was no 
binding on the plaintiffs because the Court trying the said sui 
þad not before it, the affidavit required by S. 456 of the Cod 
of Civil Procedure (Act XIV of 1882) at the time it appointer 
Ghulam Razzaq the guardian ad item. In the result the sale i 
execution of the said decree was set aside and the plaintiff's sui 
was Cecread in park wiih p:oportiorake costs, 

The appellants, thereupon, appexed to Eis Majesty iu 
Council. ` 

De Gruyther, K. C., and B. Dube, for the appellants +- 
Ghulam Razzaq, was appointed guardian ad friem as te 
quired by S.4430f the Civil Procedure Code (Act.XIV o 
1682.) Itis contended that Ghulam Razzaq was not a prope 
person to be appointed and that he was appointed without an: 
inquiry.” But. the provisions of S. 456 of the Code have bees 
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complied with. There is no affidavit on. the record, but the 
evidence shows that the Court didmake an inquiry. The 
pleader was questioned and he said that Musammat Sitar-un-nisa 
did not wish to be the guardian. Ghulam Razzaq gave evidence 
on affirmation and the Court made the necessary order which is 
now questioned after a lapse of 16 or 17 .years. The ground of 
contention is that there was no affidavit as required by S. 456 
of the Code, and, therefore, the appointment of Ghulam Razzaq 
is invalid, and the minors were not represented. As a matter 
of fact Ghulam Razzaq did, as found by both Courts in India, 
protect the minors’ interest. 

[Ser Arthur Wilson :—Surely it must be presumed that an 
affidavit was made.] 

De Gruyther :—That point has been decided in the 
affirmative in Musammat Bibi Walian v. Banka Behari Pershad 
Singhi, If there had been no application for the appointment of 
a guardian ad litem, there could have been: no affidavit. But in 
this case there was such an application and it must be presumed 
that there was an affidavit. , 

G. E. A. Ross, for the respondents :—S. 456 of the 
Code requires three thiugs, namely, (1) affidavit, (2) proper 
inguiry as to the fitness of the person to be appointed as guar- 
dian ad ittemm, and (3) the decision of the Court that the person 
appointed isa fit and proper person. . 


There was no inquiry in this case, and Ghulam Razzaq was 
appointed on a mere application. ‘There isno affidavit on record. 
He was an executant of the deed of mortgage in suit and illiter- 
ate. He was, therefore, not a fitand proper person to be 
appointed. Moreover, there is nothing to show the date of the 
application. ‘The order of the Court appointing Ghulam Razzaq 
guardian ag ltem was wholly illegal, because the imperative 
provisions of S. 456 of the Code did not receive compliance 
The case of Musammat Bibit Walian vw. Banke Bekari Pershad 
Singh?, relied upon, did not deal with S. 456 of the Code and 

_has-no application here. 

The Judgment of their Lordships was delivered by 

Lord Macnaghten.—Their Lordships are of opinion that 
the decision of the Subordinate Judge was perfectly right. 





1, (1903) LLB. 30 C, 1021 (P.C) 
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fang Lal - The question is whether the respondents in whose favour 

Ghulam a former decree, made when they were infants, has been set 

Abbas.: aside, were properly represented at the hearing of the suit in 
which the decree was pronounced. 

The objection was that the affidavit required by S. 456 of 
the Code of Civil Procedure is not forthcoming. It does not 
appear whether in point of fact there was an affidavit or not. 
But assuming that there was not such an affidavit, their Lord- 
ships think it impossible now to hold that the infants were not 
properly represented at the time. The learned Judge appointed 
Ghulam Razzaq their guardian ad litem. The order is on the 
record, and it must be presumed, in the absence of evidence to 
the contrary, that everything was regularly and properly done. 

_ ‘The case that was referred to of Musammat Bibi Waltan 
and others v. Banke Behari Pershad Singh and others? is 
really a much stronger case, because there the person who 
acted as guardian ad litem was not formally appointed, but he 
was recognised as guardian ad /item by the Court in the 
progress of the suit, and it was held by this Board that after 
that recognition it was too iate to dispute his appointment. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed. The respondents must pay 
the costs of the appeal. 

Messrs Barrow, Rogers and Nevill—Appellant’s Solicitors. 

Messrs. T. L. Wilson & Co.—Respondent’s Solicitors, 
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Madras Acts— Rent Recovery Act, S.11, Cl. 3—Empress contract and implied 


Vv 
Yeukata contract —Implied contract, when cannot be inferred—Procedure—Payment of money 
varasayya ent for a period of years—LEffect of. 
“1, (1908) IL.L-R. 80 O. 1021 (P.C.) * 27th April 1910. 
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It is not open to Courts to imply, from the mere circumstance that rent has 
been paid in money for aseries of years, an agreement to pay money-rent, But the 
fact that money rept has prevailed in a particular locality for a considerable number 
of years may form an element in the consideration of the question of usage under 
Cl. 3 of & 11 of the Madras Rent Recovery Act, VIII of 1865. 


In a suit for enforcement of acceptance of asara patta, the tenants-defendants 
pleaded an express contract in Fasli 1299 when the parties executed a lease for 5 years, 
and in the alternative an implied. contract to pay a fixed money rent. The express 
contract was found against by the Courts in India, but the plea of implied contract 
was found in favour of the tenants from the fact that rente at the same rate were paid 
and received for 4 years after the expiration of tle term fixed by the leases of Fasli 1299- 


Held :—(1) That under the circumstances no implied contract could be found. (2) 
That. alongside of the express contract embodied in the leases exchanged in Fasli 1299 
there cald not bea collateral implied agreement relating to fixity of reat. (3) 
That there being no contract express or implicd contract the proper procedure ia for the 
lower Court to ascertain the rates payable as provided in Cl, 3 of S. 11. 


Consolidated Appeals froin decrees of the High Court, Madras 
dated, respectively, September 26, 1904, and January 19, 1905) 
in second appeals, which arose out of certain suits under the 
Madras Rent Recovery Act (VIII of 1865). S. 9. 


The facts and history of the case are given in their Lord- 
ships' judgment. The suits were instituted by the Zamindar, 
the appellant, against certain tenants on his estate, the respon- 
dents, for a decree directing the tenants respectively to accept 
puitahs, which he had tendered for the agricultural year, Fasli 
1309, and to execute muchilékas corresponding thereto. The 
Puttahs tendered required the tenants respectively to deliver to 
the Zamindar by way of rent, a specfic share of certain crops 
grown on irrigated land comprised in their holdings and to pay 
rent at the rate of Rs. 2-12-0 per acre for land on which ' dry’ 
crops were raised, The question on the appeal was whether or 
notthe Zamindar was bound to insert in the putfak the same 
terms as to rent as were contained in certain leases granted by 
him for a period of five years in Fasli 1299. The High Court, on 
second appeal, held that there was an implied contract between 
the Zamindar and his tenants respectively, under which the 
tenants were entitled to occupy their holdings in perpetuity at 
the rent reserved by the leases above referred to, and that the 
puttahs tendered should be so modified as to give affect to the 
implied contract, and it accordingly passed the decrees, against 
which the present appeals were preferred by the Zemindar. 


Parthasarathi 
Appa Row 
v. 
Venkata 
Narasayya, 


*‘arthasarathi 
Appa Row 
Ve 
Venkata 
Narasayya. 
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De Gruyther, K. C. and K. Brown, for the appellant, 
referred to the Madras Rent’ Recovery Act (VIIL of 1865), 
Ss. 3, 9 and xr; and the Indian Evidence Act (I of 1872). 
S. 91, and submitted that there was no proof of an implied con- 
tract that the Zamindar should accept the nniform rate of Rs. 5 
per acre in perpetuity. When a contract was in writing, its 


‘terms must be determined from the written contract itself. No 


other evidence was admissible to prove its terms. Negotiations 
resolving into a lease were not admissible and were not the 
material for ascertaining whether there was an implied contract, 
From time immemorial there had been disputes and settlements 
as to rents, which had varied from time totime and had never 
been permanent. They submitted that the appeals should be 
allowed. ; 

The respondents did not appear. 

The Judgment of their Lordships was delivered by 

Mr. Ameer Ali.—These are consolidated appeals from cer- 
tain decrees of the High Court of Madras made on the 26th of 
September, 1904, and 19th of January, 1905, respectively, 

The suits, which gave rise to the appeals, were, along with 
a number of others, instituted by the appellant Zamindar on the 
Isth of August, r900, against his tenants of the village of Che- 
vendra, in the Madras Presidency, under S.9 of the Madras 
Rent Recovery Act (VIII of 1865) to enforce the acceptance of 
puttahs tendered by him and the execution of muchzl¢kas corres- 
ponding thereto. 

Although this litigation has passed through several Courts in 
India, the matter in controyersy lies within a small compass. 


Act VIII of 1865 requires landlords, specified in S. 3, to 
which category the plaintiff belongs, to enter into written 
engagements with their tenants; and no suit or legal proceeding 
to enforce the terms of a tenancy is sustainable unless puttahs 
and muchilkas have been exchanged or “unless it is proved that 
the party attempting to enforce the contract had tendered such 
a puttah or muchilka asthe other party was bound to accept” 
(S. 7). In case of a refusal to accept a puttah such asthe land- 
holder is .entitled to impose, he can proceed under S.g by a 
summary suit before the Collector to enforce its acceptance. 
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Section rr, which lays down the rules to be observed in the Parthasarat 


decision of suits involving disputes regarding rates, is important. 


It declares that— 
“(x) All contracts for rent, express or implied, shall be 
enforced. 


_ (it) In districts or villages which have been surveyed by the 
British Government previous to 1st January, 1859, and in which 
a money assessment has been fixed on the fields, such assess- 
ment is to be considered the proper rent when no contract for 
rent, express or implied, exists. 


“ (iii) When no express or implied contract has been made 
between ‘the landholder and the tenant, and when no money 
assessment has been so fixed on the fields, the rates of rent shall 
be determined according to local usage, and when such usage is 
not.clearly ascertainable, then according to the rates established 
or paid for neighbouring lands of similar description and quality. 
Provided that if either party be dissatisfied with the rates so 
determined, he may claim that the rent be discharged in kind 
according to the ‘warum’, that is, according to the established 
rate of the village for dividing the crop between the Government 
or the landlord and the cultivator. When the ‘warum’ cannot 
be ascertained such rates shall be decreed, as may appear just to 
the Collector after ascertaining if any increase in the value of 
the produce or in tke productive power of the land has taken 
place, otherwise than by the agency or at the expense of the 
tyot.” 

The rest of the section is not material to the present cases. 


The puttahs tendered by the appellant required the tenants 
respectively to deliver to him by way of rent a specific share of 
certain crops grown on_what are called “ wet ” or irrigated lands 
comprised in their holdings and certain money-rent for land on 
which “ dry crops” were raised—his case being that the Asara or 
sharing system was the Mamool or customary mode of payment 
in the village of Chevendra, and that the tenants had refused 
to accept the Asara puttahs for Fasli 1309 ; hence the suits. 

The tenants denied that the Asara system was in force in 
their village, and alleged, znr alía, that money rates had pre- 
vailed there for a considerable number of years “ continuously 
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-aithasarathi up to date,” and were the proper rates; and that by a specific 


Appa Row 
v 


Ven kata 
Natasayya. 


arrangement entered into in Fasli 1299 (1889) an uniform rate of 
Rs. 5 per acre had been settled in perpetuity for the lands held 
by them respectively. . They also took exception to the “ rules, 
conditions, and items” in the Asara puttahs as being improper 
and illegal. é 


The two material issues framed by the first Court are (3) 
and (6), which are as follows :— 


“(2) Whether the system of payments of rental in money, 
or whether the system of payment of rent in grain, is the proper 
cist of payment ? 


“u (6) Whether there was a special contract in Fasli 1299 be- 
tween the parties as to the rates, and what were the terms of the 
contract and whether such contract is still binding ?” 


At the trial before the Deputy Collector it was admitted 
that money-rents at varying rates had been in force in the 
village since Fasli 1266 (1856,) with the exception of 2 years 
(Fasli 1285 and 1286—1875 and 1876), when rent inkind was 
paid under circumstances regarding which the parties are not 
agreed ; that in Fasli 1299 an arrangement was come to by 
which the varying money-rates prevailing in Chevendra were 
replaced by auniform rate of Rs. 5 per acre, and puttahs and 
muchilikas were exchanged on that basis for a term of 5 years, 
and that the same arrangement continued for the next four 
years; that in Fasli 1309 the plaintiff, wishing to revert to the 
Asara system, tendered to the tenants Asara Puttahs, which 
they refused to accept on the grounds already stated. 

On the 3rd issue, vzz., ‘Whether, money-rent or rent in 
kind was the proper cist of payment,” the Deputy Collector, 
principally on the fact that the Veesabadi or cash system 
(as opposed to the Asara) had prevailed in the villages with a 
short break, over more than 40 years, held that payment in 
money was “ the proper form of payment of rent.” 

On the question whether the rate of Rs. 5 was in 1889 fixed 
in perpetuity, he found, for reasons set out in his judgment, 
“ that there was a special contract between the parties to pay 
and receive at the rate of Rs. 5 an acre as an unchanging 
rent.” He accordingly directed that the puttahs tendered by 
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the plaintiff should be modified in conformity with his finding Parthasarathi . 
and that the defendants should execute muchilkas in accord- Appa Row 
ancet therewith. eu 


On appeal by the plaintiff, the acting District Judge agreed Narasayya 
with the first Court that ‘ money-rents alone were the proper 
mode of payment.” 


i With regard to the question whether the rates settled in 
` 1889 were permanent, he held that the tenants had not succeed- 
ed in establishing their allegation. And he added: “ The defen- 
dants, having failed to prove the express contract that Rs. 5 was 
agreed upon as the permanent rate, cannot be allowed to put 
forward the plea of an implied contract to the same effect. 


Having found that there has been a contract that the rent 
has to be paid in money, but that there has been none as to how 
much it is to be, I hold that under S, 11, cl. (3), of the Rent 
Recovery Act the plaintiff is entitled to be paid rent according 
to the established warum of the village”. 


In this view, the District Judge remanded the cases to the 
first Court for the purpose of finding the proper warum rates. 
In his judgment on remand the Deputy Collector stated that 
he had already found on the evidence the warum rates in 
force in the village when the Asara last prevailed there; but as 
the Asara system ceased many years ago, the warum rates re- 
cognised then could not be considered the proper warum rates 
for the present time. 


On the return of the above finding the cases came before 
another District Judge, who was of opinion that, as money rent 
had been found to be the proper form of payment and no attempt 
had been made before him to disturb that finding, the tender 
of warum puttas was wrong, and that the suits should be 
dismissed on that ground. 

On second appeal by the plaintiff, the learned Judges of the 
High Court appear to have dealt with the judgments of the 
lower appellate Court both before and after the remand. In 
the first place, they held that, “even if it be found that the pro- 
per rates were only money rates,” the tender of a Warum Putta 
was no objection to a suit being sustained under the Rent Re- 
covery Act, Dealing with the judgment of the first District 

t5 
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Parthasarathi Judge, they were of opinion that it. was not open to the Courts 


Appa Row 
v 


Venkata 


Narasayya, 


“to imply from the mere circumstance that the rent had been 
paid in money for a series of years, but at varying rates, an agree- 
ment to pay money rent.” 


On the question of an implied contract to pay a fixed rent 
of Rs. 5 per acre, they considered the District Judge’s finding.to 
be unwarranted by law, and they set it aside and remanded the 
cases for a fresh finding, with the following observations :— 


“ The question for determination was having regard to what 
transpired in Fasli 1299, when the uniform rent of Rs. 5 in respect 
of the whole of the lands in the village was agreed to instead of the 
different rates for different lands that obtained before and having 
regard to the fact that from that time for nine years continuously 
that rate was paid, whether that rate should be taken as impliedly 
assented to as the rate to be paid in future, and this was a question 
to be determined upon the evidence adduced and to which reference 
is made at length under the issue of express contract in the Judge’s 
judgment. There was no question of presumption, and the circum- 
tance that prior to Fasli 1299 rent was paid at fluctuating rates and 
sometimes in kind and sometimes in money was quite immaterial 
with reference to the determination of the said question of implied 
contract. As to the third and last ground stated by the Judge 
‘again the defendants having failed to prove the express contract 
that Rs. 5 was agreed upon as the permanent rate cannot be allowed 
to put forward the plea of an implied contract to the same effect,’ it 
is difficult to understand why defendants were so precluded. These 
being all the reasons given for- holding that there was no implied 
contract, the finding must be treated as unwarranted by law.” 


The matter où remand came before a third District Judge, 
who found in favour of the implied contract. 

On the return of the cases to the High Court, the Second 
Appeals came on for final hearing on the 26th September, 1904, 
when the learned Judges accepted the last finding of the lower 
appellate Court as meaning that the rates settled in 1299 were 
intended to be permanent. They accordingly reversed the 


` decrees, of the Courts below, and directed that the terms of the 


puttas tendered by the plaintiff should be in conformity with 
the terms of the puttahs of 1299, subject to certain corrections 
they had already pointed out in their previous judgment, 
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Other suits, under S.9 brought by the plaintiff in 1902, Parthasaratt 


have been disposed of by the High Court in accordance with the 
above decision ; and these consolidated appeals have been pre- 
ferred by the plaintiff to His Majesty in Council against the 
several decrees of the High Court. 


As the respondents do not appear, the cases have been heard 
ex-parte, and it has hence been necessary to refer at some length 
to the history of the litigation and the contentions of the parties. 


It is clear that in 1299, different rates of rent prevailed in 
the village of Chevendra ; some were higher than Rs. 5, others 
lower: in that year an uniform rate of Rs. 5 per acre was intro- 
duced by mutual agreement between the landlord and tenants, 
and leases were exchanged on that basis for a term of 5 years. 
The defendants allage that the plaintiffat that time expressly 
agreed that the rate of Rs. 5 should be permanent. The Courts in 
India have disbelieved the story of an express agreement to that 
effect. An implied contract, however, has been inferred from the 
fact that rents as the same rate were paid and received for 4 years 
after the expiration of the term fixed by the leases of 1299. 


This circumstance is regarded as explainable only on the 
hypotbesis of an understanding that the rate of Rs. 5 should 
continue for ever, and as rendering probable the existence of an 
implied centract. 

Their Lordships are unable to concur in that view or to hold 
that alongside of the express contract embodied in the leases 
exchanged between the parties there was a collateral implied 
agreement relating to the fixity of rent. The plaintiff denies 
any understanding of the kind alleged by the defendants ; their 
explanation as to the reason why such an important arrangement 
was not reduced into writing ot incorporated in the puttas and 
muchilikas of 1299, is that the plaintiff toid them that perpetual 
leases would require to be stamped; and they therefore rested 
content with his verbal assurance. The Courts in India do not 
appear to have placed reliance on this statement, nor are their 
Lordships prepared to accept it. 

However much they regret this protracted litigation, they 
do not find. themselves in a position to decide the cases finally. 
The theory of an implied contract on which the High Court has 
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af thasarathi rested its decrees is, in their Lordships’ judgment, untenable ; 
Appa Row there is thus no decision on the real question between the parties, 
Eee viz., whether the puttas of Fasli 1309 are such as the plaintiff 
Narasayya, is entitled to impose on the tenants. S. 1r of Act VIII of 
1865 lays down the rules for deciding disputes as to the rates of 
rent. Cl. (iii) deals with the mode of determining the rate when 
no cotitract exists. It being found that there is no express or 
implied contract, the question must be decided in accordance 

with the rules contained in Cl. (iii). 


Their Lordships are disposed to agree with the High Court 
in the view that it is not open to Courts to imply, from the 
mere circumstance that the rent has been paid in money for a 
series of years, an agreement tu pay money-rent. But they see 
no reason why the fact that money-rent has prevailed in a parti- _ 
cular locality for a considerable number of years may not form 
an element in the consideration of the question of usage. 


On the whole their Lordships are of opinion that the judg- 
ment and decrees of the High Court should be set aside and the 
cases sent back in order that they may be remitted to the proper 
Court to determine in accordance with the provisions of Cl. (iii), 
5. 11, of the Rent Recovery Act, the rates the plaintiff is entitled 
to receive, and their Lordships will humbly advise His Majesty 
accordingly. 

In the circumstances their Lordships think the appellant 
should bear his costs of these appeals. The costs in the lower 
Courts will be in the discretion of the High Court. 


Appellant’s Attorney: Mr. Douglas Grant. 
The respondents did not appear. 
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PRIVY COUNCIL. 
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Evidence—Custom— Wajib-ul-avzes—Their value in evidence— Instance, evidence of Anant Singt 


an. 
There is no class of evidence that is more likely to varyin value according to 
circumstances than that of the Wajib-ul-arzes. 


[Muhammad Imam Ali Khan v. Sardar Husain Ehan* and Musammat Parbati 
Kunwar v. Rani Chandarpal Kunwar and otherss affirmed aad followed ] 


Held, that where, from internal ev.dence, it seemed probable that the entries re- 
corded in Wajib-ul-arzes connoted the views of individuals as to the practice that they 
would wish to see prevailing rather than the ascertained fact of a well-established 
custom, the appellate Courts in India, in holding that the “custom was.Dot proved, pro- 
perly attached weight to the fact that no evidence at al) was forthvoming of any 
instance in which the custom sought to be established by such entries was proved. 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (May 29th, 1907) reversing those 
of the Court of the Subordinate Judge of Tahsil of Biswan. 


The question for determination on the appeal was whether 
the appellant had proved the custom set up by him that in the 
family of the patties to the suit, who were Hindus, there was a 
custom under which a step-brother had a right to share equally 
with a brother of the whole blood in the succession of a deceased 
brother. 


The parties to the suit were Ahban Thakurs, and the liti- 
gation related to the succession of the estate of one Ratan Singh, 
who died sonless in 1899, possessed of considerable Zamindari 
and house property. He was succeeded by his widow, Musam- 
mat Moona Kunwar, who took a Hindu widow’s estate. On the 
death of the widow on April 12, 1903, the appellant, who was 
Ratan Singh’s step-brother, claimed to share the estate of the 
deceased equally with the respondent, who was Ratan Singh’s 
full brother. ‘The revenue authorities allowed the respondent’s 
claim, and mutation of names was effected in his favour. 


The appellant thereupon instituted the present suit on 
January 30, 1906, for a decree for possession, with mesne pro- 
fits, of half the estate left by Ratan Singh, to which he claimed 
to be entitiled by virtue of the custom above referred to. 


The respondent denied the existence of the alleged family 
custom, and pleaded that he alore was entitled to succeed 
Ratan Singh under Hindu law. 











1. (1898) LL.B. 26 C. 81 (P.C.) 2, (1909) {.L.R. 31 A. 447 (P.C.) 


Durga Sing 
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nant Singh 
v. 
irga Singh 


The only issue, which was framed, was as follows :—“ Is 
there a valid family custom whereby in the parties’ family a 
step-brother is entitled to succeed along with the real brother of 
the deceased?” 


The appellant’s evidence included twenty Wajib-ul-arzes, 
and the Courts in India drew different conclusions from them. 
The Subordinate Judge held that the appellant established the 
custom set up by him and decreed the suit, but the Court of the 
Judicial Commissioner dismissed the suit, holding that the evi- 
dence adduced by the appellant was entirely insufficient to 
establish the alleged custom. The appellant appealed to His 
Majesty in Council against the last mentioned decree. 


B. Dube, for the appellant :—The succession in this case 
is governed by the custom set up, and the general law will 
apply, if that custom is not established ; vzde The Oudh Laws Act 
(XVIII of 1876), S. 3 (4) (x1). The evidence consists of certain 
Wajib-ul-arzes, and the testimony of three surviving members of 
the family. The Wajib-ul-arzes were prepared under Circular 
No. 20 of 1863, and are official records :—Parliamentary Oudh 
Papers for 1869. They are admissible in evidence and prove the 
custom. The Subordinate Judge, who relied upon Rani Lekraj 
Kuar v. Baboo Mahpal Singh, was right in JOGE that the 
custom set up was proved. 


The Judicial Commissioners say, that in Mahkeshar Baksh 
Singh v. Ratan Singh? and Chandrika Baksh v. Muna Kuar® ; 
some Wajib-ul-arzes in evidence in this case had been held to be 
quite unreliable. But an examination of the reports.of these 
cases shows that the view taken by the Judicial Commissioner is 
erroneous. As regards the admissibility and’ value as evidence 
of Wajib-ul-arzes reference was made to.Bafrangt Singh v. 
Manokarnika Bakhsh Singht ; Muhammed Imam Alt Khan v. 
Sardar Hussain Khan”; Shetkh Hub Alt v. Waztr-un-Nissa® ; 
Musammat Parbati Kunwar v. Chanderpal Kunwar? ; Nandi 





1. (1879) LLB, 5 C. 744 (P.C.) 2 (1896) LL.B. 23 C. 776 (P.C.) 
3. (1902) LL.B. 24 A. 278 (P.C.). 
4, (1907) LL,R. 30 A. 1 (P.C.) 
5. (1898) LL.R. 26 ©. 81 (P.C.) 
6. (1906) LL.R. 28 A. 496 (P.C.) 
7, (1909) LL.R. 31 A. 447 (P.C.) 
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Singh v. Sita Ram! ; Musammat Sarwart. Begum v. Musammat 
Khatin-un-nissa® ; Ali Nasir Khan v. Manik Chand? ; Uman 
Parshad v. Gandharp Singhkt; and the Oudh Land Revenue 
Act (XVII of 1876) S. 17. 


De Gruyther, K. C., and K. Brown, for the respon- 
dent :—The custom setup is in derogation of the ordinary 
law and must be satisfactorily proved— Chandrika Baksh v. 
Muna Kuar® and Mayne on Hindu Law and Usage, 7th Ed., 
P- 57. 

[Ser Arthur Wrison :—The peculiarity of this case is that no- 
body says that the custom was ever acted upon.] 


It is contended on the authority of the Oudh Land-Revenue 
Act (XVII of 1876) S. 17, that the entries in the Wazib-ul-arzes 
in this case must be presumed to bea correct record cf the 
existence of the custom, but these Wazib-ul-arzes were prepared 
long before 1876, and cannot be taken to have been prepared 
under Act XVII of 1876. The proprietor of the estate 
could have recorded in the Wazib-ul-arzes anything he pleased— 
Parliamentary Oudh Papers, 1869. The entries are merely 

_ statements made by the proprietors as to the custom, and record 
only the future wishes of the various proprietors. 


| Lord Macnaghten :—Vou do not ask us to disregard them 
altogether. ] 


No, my Lord ; but they must be taken at their true value. 
The Wazib-ul-arzes here do not record a judicial opinion after 
an inquiry. What is recorded in them is obviously the result of 
some arrangement amongst the proprietors. These Wazib-ul- 
atzes are merely the expression of the wishes and views of the 
members of the family. They are similar tothe Wazib-ul-arz 
held to be concocted in the case of Oman Parshad v. Gandharp 
Singh*. Cases relied upon by the other side were distinguished. 
The burden of proof is on the appellant, and the Judicial Com- 
missioners have rightly held that he has failed to discharge it. 


1 (1888) LLB. 16 C. 677 (P.C.). 

(1908) 12 Ondh Cases 111. 

(1902) LL.R. 25 A. 90 at p.p: 93 and 9A, 
(1887) LL.B. 18 O. 20 (2.G.). 

(1902) LL.B. 24 A. 273 (P.C.), 
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Mr. Dube replied. 

The Judgment of their Lordships was delivered by 

Lord Coilins.—The question on this appeal is as to the 
right of a step-brother in a Hindu family to share equally with 
a brother of the whole blood in the succession of a deceased 
brother. Ratan Singh died in 1899, leaving certain shares in 
the Deokalia estate, as well as some house property. He was 
succeeded by his widow, who died in April, 1903. On her 
death the appellant, Anant Singh, his step-brother, claimed to 
be equally entitled with Durga Singh, his sole surviving bro- 
ther of the whole blood, to share in his succession. His con- 
tention was upheld by the Subordinate Judge, but on appeal the 
learned Judicial Commissioner overruled his decision and held 
that the succession passed to the brother of the whole blood, the 
now respondent, alone. The learned Judicial Commissioner, 
in their Lordships’ opinion, gave excellent reasons for refusing 
to regard the evidence adduced by the plaintiff as sufficient to _ 
establish such a special custom in the family as to rebut the 
ordinary presumption that the Mitakshara Law prevailed. It 
has been pointed out more than once at this Board that there.is 
no class of evidence that is more likely to vary in value accord- 
ing to circumstances than that of the Wazb-ul-arzes—Muhammad 
Iman Ali Khan v Sardar Hussain Khan? and Musammat 
Parbati Kunwar v. Rani Chandrapal Kunwar and others*—and 
where, as here, from internal evidence, it seems probable that 
the entries recorded connote the views of individuals as to the 
practice that they would wish to see prevailing rather than the 
ascertained. fact of a well established custom, the learned 
Judicial Commissioner properly attached weight to the fact 
that no evidence at all was forthcoming of any instance in which 
the alleged custom had been observed. The question involved 
was one of fact only, and their Lordships see no reason whatever 
to differ from the opinion of the learned Judicial Commissioner. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 


Solicitors : Messrs. Barrow, Rogers and Nevill for the 
appellant. 


Solicitors: Messrs. 7. L. Wzlson & Co. for the r2spond ent. 
1. (1898) LL.B. 26 O. 81 (P.C.). 2 (1909) L.L.R, 31 A. 447 (P.0.), 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH.] 
Present:—Lord Macnaghten, Lord Collins, Sir Arthur Wilson 
and Mr. Ameer Ali. 


Thakur Sheoraj Kunwar Sn i Appellant®* 
Ue : 
Thakur Harihar Bakhsh Singh & another. .Respondents. 

The Oudh Laws Aot (No. XVILI of 1876) 8.9, Clauses (1) & (2)—Meaning of 
the term ‘Mahal —Inferivr Mahcl—Right of pre-emption. 

The word ‘Mahal’ in the Oudh Laws Act (XVIII of 1876) [means any parcel 
or parcels of land which have been separately assessed to or are held under a separate 
engagement for the revenue, snd for which a separate record of rights has been pre- 
parede Each Mauza or village is, as a general rule, a separate Mahal, but a Mahal may 
consist of two or more Mauzas or partscf Mauzasor only a portion of one Mauza. 
Where each village in a Taluq is separately assessed to revenue and the Taluqdar 
enters into one engagement forthe payment of the revenue on allthe villages, the 
whole Taluqa is a Taluqdari Mahal consisting of a number of villages, each of which is 
separately assessed to revenue and may be regarded as an inferior Mahal. 

There is no right of pre-emption under S. 9, Clauses (1) and (2) of the Oudh Laws 
Act (XVIII of 1876) unless at the date of the sale ofthe property in respect of which 
the right of pre-emption is claimed, the claimant of sach a right and the vendor of the 
property are co-sharers in any sub-division of the tenure in which the property in 
question is comprised or in the whole Mahal, though the claimant and the veudor may 
have been jointly lable to the Taiugdar for the Government revenue plus mulikana as 
the rent of the property sold, 


Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (August 8, 1906) reversing those 
of the Court of the Subordinate Judge of Sitapur (January 16, 
1905). 

The facts of the case are given in the judgment of their 
Lordships. 

The suit was brought by one Ganesh Bakhsh, who was 
represented on this appeal by his widow Thakurain Sheoraj 
Kunwar, the appellant, against Harihar Bakhsh, the first 
respondent, and Gajadhar Bakhsh, who was represented on 
the appeal by his widow, Thakurain Sridevi Kunwar, the 
second respondent. The question at issue on the appeal. was 
whether the appellant had a right of pre-emption in regard to 
three villages and two patts or portions of twó other villages, 
The First Court decreed the appellant’s suit for pse-emption ; 
but the Court of Appeal dismissed the claim in respect of the 


*1910, March 4 apd May 7. 
XJ 
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heoraj ee three entire villages, and allowed the claim in ee the 
wa 


v. pattis of the other two villages. 
Harihar 


‘akhsh Singh. Sir Robert Finlay, K.Q., and G. E.. A..Ross for the 
appellant—teferred to the Oudh Laws Act (XVIII of 1876), Ss: 
6, 7, 8 and 9; the Oudh Land Revenue Act. (XVII of 1876) Ss. 
40, 68, 190 and 101; Thakur Ganesh Bakhsh v. Thakur Harihar ` 
Bakhsh > which case decided that the under-proprietors in this 
case were jointly liable to Taluqdar Harihar for rent; THOMA- 
, son’s Directions to Settlement Officers in the N. W. Provinces 
n (Calcutta 1885), pp. 49, 50 and 5I; N. W. P. and Oudh Land- 
Revenue Act (III of 1901 U. P.) Ss. 4 (4), 4 (14) and 138, which 
reproduces S 100 of Act XVII of 1876. They then submitted 
that the appellant was entitled to bring a suit for pre-emption _ 
in respect of the properties in suit; that the Appellate Court had i 
misconstrued the provisions of Act XVIII of 1876, that the Ap- , 
pellate Court misunderstood the nature and effect of the joint liabi- 's 
lity of the under-proprietor to the superior proprietor, and that the P 7 
same Court erred in holding that the plaintif and the second: 
defendant had equal right of pre-emption as regards the two 
pattis, and that the appellant was not precluded from raising 
the question as regards her right of pre-emption in respect of the 
two pattis because lots were drawn under Act XVIII of 1876 
S. 9. 

De Gruyther, K.C., (S. A. Kyffin with him), for the ist 
respondent—referred to Act XVIII of 1876, Ss. 7 and 9, 
and submitted that the appellant had no right to pre-empt 
the villages in suit ; that she had no preferential right to: pre- 
empt the two pattis, and that in any event she. was estopped 
from re-opening the question by her acquiescence in the drawing. 
of lots. As regards what a ‘Mahal’ is, he submitted that - 
Mr. Chamier’s view was right, and referred to the letter of ins- 
tructions, dated the 4th February, 1856, paras 14 and 16; Com+ 
pendium of Oudh Talugdar? Law, by J. G. W. SYKES, (Calcutta, 
1886), p. 14; THOMASON’S Directions to Revenue Officers in the 
N. W. Provinces, (Calcutta, 1885), pp. I, 22, 35) 50, 235, 238 and ` 
445; Act XVIII of 1876, Ss. 40, 68, Ior and 132. Revenue - 
Settlement in Oudh is carried out under the instructions:in the 


l. (1904) L.D. R..26 A, 299 (P,C), 
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_lettér of February 4, 1856, ane the meaning of ‘Mahal’ was Snieorai E> 


known long before Act XVIII of 1876 was passed. ya 
Harih 
Ross replied. Bakhsh fing 


[Lord Macnaghten referred to the North Western Provinces 


` Land-Revenue Act (XIX of 1873), :S. 3 (1) fer the definition of 


‘Mahal’. 
Tbe Judgment of their Lordships was delivered by 
Lord Macnaghten :—This appeal is concerned with a claim 


. to pre-emption under the Oudh Laws Act, 1876, in respect of 


three entire villages and two- paffis or portions of two other vil- 
lages forming part of a taluka called Saraura, 


By S. 9 of the Act the right of pre-emption, where it exists, 


is given on the occasion of a sale— 


« rst, to co-sharers of the sub-division (if any) of the tenure in 
which the property is comprised in poer of their relationship to the 


A? vendor * ¥*°*; 


e 


andly, to ere of the whole Mahal in the same order : 


l 3rdly, to any member of the village community, and 2 
4thly, if the property be an under-proprietary tenure, to the 
proprietor ;” 


and the section adds this proviso :— 
« Where two or more persons are equally entitled to such right 


the person to exercise the same shall be determined by lot.” 


. There were three brothers, sons of one Basti Singh, whose 


- names were Baldeo Bakhsh, Balwant Singh and Uman Parshad. 


Baldeo Bakhsh died leaving one son, Bisheshar Bakhsh. Bal- 
want died leaving two sons, Sitla Bakhsh, who died childless, 
and Ganga Bakhsh. Ganga Bakhsh had obtained a sanad of 
Taluka Saraura, but in 1864, on the occasion of the regular settle- 


- ment,a compromise was made between Ganga Bakhsh, Bisheshar 


Bakhsh and Uman Parshad, by which one half of the taluka 


--was assigned to Ganga Bakhsh as superior proprietor and the 


other half to Bisheshar Bakhsh and Uman Parshad in equal shares 
in under-proprietary right, they paying the Government revenue 


- plus maltkana at the rate of ro per cent. to the Talukdar, and 


being jointly liable to him in respect of the same as rent. Bishe- 
shar Bakhsh died childless and his share devolved on Uman 
Parshad. Uman Patshad died and his property devolved upon 
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Sor SE Gajadhar, his grandson, and Ganesh Bakhsh, his son. In 1893 a 


Y. 
Haribar 
4@khsh Singh. 


partition was made between Gajadhar and Ganesh Bakhsh under 
which the property in question in this suit was assigned to 
Gajadhar. A decree was made in accordance with the partition, 
and mutation of names was effected accordingly, but no separate 
engagement was made for payment of the Government revenue in 
respect of the three entire villages or the two fattzs assigned to 
Gajadhar. 


On the rath of September, 1902, Gajadhar sold the property 
in question: to Harihar Baksh who had succeeded his father 
Ganga Bakhsh as Talukdar of Saraura. 


Thereupon Ganesh Bakhsh filed this suit against Harihar 
who is respondent No. 1 and Gagadhar, who is dead, and is 
now represented by his widow, respondent No.2. The claim 
was for pre-emption in respect of the three villages and the two 
pattis. 


The Subordinate Judge of Sitapur decided in favour of the 
plaintiff, Ganesh Bakhsh. From that decision Harihar appealed 
to the Court of the Judicial Commissioner. The appeal was 
heard in the first instance by Mr. Wells, Additional Judicial Comi- 
missioner, and Mr. Chamier, Officiating Judicial Commissioner. 
The learned judges differed in opinion. And so the appeal was 
referred to Mr. Evans, First Assistant Judicial Comunissioner. 
Mr. Evans agreed with Mr. Chamier in thinking that the suits 
ought to be dismissed as regards the three entire villages, and 
that as regards the two pattis Ganesh Bakhsh and Harihar, as 
the only other members of the village communities to which the 
pattis respectively appertained, were equally entitled to the right 
of pre-emption. The order was that the appeal be allowed and 
the suits dismissed with costs in both Courts as regards the three 
entire villages; and the parties were ordered to draw lots as 
regards the two pattis. This order was dated the roth of August 
1906. A further order was made on the same day declaring that 
lots having been drawn the right to buy the two pattis was found 
to lie with the appellant, Harihar. The appeal was therefore 
allowed as regards the pattis, and the suit was dismissed as 
regards them also, and the. parties were ordered to pay their own 
costs as regards the pattis, in the Court of Appeal and below, 
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Their Lordships ate of opinion that the judgment of the Sheoraj Kan- 
Court of the Judicial Commissioner was right. The opinion "S 
delivered by Mr. Chamier, with which Mr. Evans was in substan- , Havhar gh 
tial agreement, deals with the'case very fully: It was contended, 
he said, that Ganesh Bakhsh was entitled to pre-empt under the 
first, or failing that, the second clause of the section. The 
learned Judge pointed out that, even if (as was suggested) each of 
the villages assigned to Uman Parshad were a sub-division of 
the tenure in which the property is comprised, it could not be 
said that Ganesh and Gajadhar were the co-sharers in any sub- 
division. The question whether Ganesh could claim to pre-empt 
under the second clause was oue, he thought, of greater difficulty. 

The word ‘Mahal,’ he observes, is not defined in the Act, but he 
goes on to say :— 

“The word isa term of the Revenue Law and as the Oudh 
Laws Act, 1876, and the Oudh Land Revenue Act were passed on 
the same day and refer to each other, it is permissible to refer to the 
latter Act in order to ascertain the meaning of the word ‘ Mahal’ in 
the Oud Laws Act.” 


Then he refers to the case of Munnu Lal v. Maulvi Sayed 
Muhammad Ismat”, and proceeds as follows :— 


“ Chapter V of the Revenue Act of 1876 shows that the word 
‘Mahal’ means any parcel or parcels of land which have been sepa- 
rately assessed to or are held under a separate engagement for the 
revenue and for which a separate record of rights has been prepared 
and this is the sense in which the word has been used by Revenue 
and Judicial officers. since the first regular settlement of the Pro- 
vince, See Thomason’s “Directions to Revenue Officers” which was 
the guide book of officers engaged in that settlement. Each Mauza 
or village is. as a general rule, a separate Mahal, but a Mahal may 
consist of two or more Mauzas or parts of Mauzas, or only a portion 
of one Mauza. It is clear that the villages assigned to Uman Parshad 
did not form a separate Mahal in the ordinary sense. The kabuliyat 
of the Taluka in which they are included, a copy of which ison the 
record, shows that each village in the Taluk was separately assessed 
to revenue; andthat the Talukdar entered intoone engagement for 
the payment of the revenue on all the villages. The whole Taluka 
is, therefore, what is called in the Act, a Talukdari Mahal, consisting 


of a large number of villages, each of which is sepatately assessed to 


I. ({1g04) LLR 26 A. 574 (P.0) 
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revenue and may be regarded as an inferior Mahal [see S. 100 (a) of 
the Revenue Act of 1876]. The plaintiff is certainly not a co-sharer 
in the Talukdari Mahal, for the Talukdar has no co-sharer. Nor, as 
I have already pointed out, is the plaintiff a co-sharar in any of the 
inferior Mahals just referred to of which the Taluk is made up.” 


Their Lordships think that the meaning which Mr. Chamier 
kas attributed to the term ‘ Mahal’ is the proper meaning of the 
word in the Oudh Laws Act, :876, and that although Gajadhar 
and Ganesh may have been jointly liable to the Talukdar for the 
Government revenue plus malzkana, as the rent of the villages 
and patt’s assigned to Bisheshar and Uman under the compro- 
mise of 1864, Gajadhar and Ganesh were not, at the date of the 
sale to Harihar, co-sharers in any sub-division of the- tenure in 
which the property in question was comprised or in the whole 
Maha). 


Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed. 


The appellant will pay the costs of the appeal. 
Solicitors: Barrow, Rogers and Nevill for appellant. 


Solicitors: Z. L. Wilson & Co. for respondents. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
{On APPEAL FROM THE HIGH COURT OF JUDICATURE FOR THE NORTH 
WESTERN PROVINCES, ALLAHABAD. ] 
Present :—Lord Macnaghten, Lord Collins, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Nawab Khwaja Muhammad Khan .. Appellant* 
De 
Nawab Husaini Begam alras Dilbari 
Begam oe 

“Mahomedan Law—Contvact—Marriage settlement—Agveement to pay 
annuity to bride—Right of a beneficiary not a party to the contract—Liability 
of the setilor— Time when matrimonial rights ád obligations come into exis- 
tence-—Kharch-i-paudan—English pin-mone. y—Construction of the agree- 

ment—Issue of misconduct—Judges finding and opinion. 


` ¥ 1910, April 15 & 19 and June 7. f 


b 


Respondent. 
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The suit was brought by the plaintiff, a Mahomedan lady, against the 
defendant, her father-in-law. to recover arrears of a certain allowance, called 
Kharch-i-paudan, under the terms of an agreement executed by him prior to 
and in consideration of her marriage with his son, both she and her husband 
being minors at the time of the execution of the agreement. 


Held, that although the plaintiff was no party to the agreement, she 
was Clearly entitled to proceed in equity to enforce her claim, and that the 
rule of common law that a person nota party to an agreement could not 
take advantage ofits provisions, was not applicable to the facts and circum- 
stances of the present case, where the agreement executed by the defend- 
ant specifically charged immovable property for the allowance, which he 
bound himself to pay to the plaintiff, who was the only person beneficially 
entitled under it. 

[Tweddle v. Atkinson}, referred to and distinguished.} 

Held also, that Kharch-i-paudan, which literally means “ betel-box- 
expenses, ” was a personal allowance to the wife customary among Maho- 
medan families of rank, especially in Upper India, fixed either before or 
after marriage, and varying according to the means and position of the 
parties; and that ordinarily it would be received and spent in the conjugal 
domicile; but the husband had hardly any control over the wife’s applica- 
tion of it, either in her adornment or in the consumption of the article 
from which it derived its name, 


Held further, that the pin-money in the English system, though meant 
for the personal expenses of the wife, wasa fund which she might be made 
to spend during coverture by the intercession and advice and at the 
instance of the husband, and that no obligation of that nature was attached 
to the allowance called Kharch-i-paudan. 

Held, finally, that under the agreement the defendant’s liability began 
with the plaintiffs entry into her husband’s home when, under the Maho- 
medan Law, the respective matrimonial rights and obligations came into 
existence ; and that the plaintiff was entitled to succeed, there being no 
condition inthe agreement that the allowance called Kharch-i-paudan 
should be paid only whilst she was living in her husband’s home or that 
the defendant’s liability should cease whatever the circumstances under 
which she happened to leave it. 

[Husaini Began v. Khwaja Muhammad Khan and others? affirmed], 

Where a lady’s misconduct was in issue, the Subordinate Judge consi- 
dered that it was not ‘legally proved.” but expressed himself: “Although 
unchastity is not duly proved, yet I have no hesitation in holding that 
plaintifs (lady’s) character is not free from suspicion ” : 


Held, that an opinion of that kind was unsatisfactory ; that either the 
allegation of unchastity was established or it was not; and that if the 
evidence was not sufficient or not reliable, there was an end of the charge, 
and it was not proper to give expression to what the Judge called “ suspi- 
cion,” 

Appeal from a judgment and decree of the High Court at 
Allahabad, dated 27th November, 1906, reversing those of the 


Subordinate Judge of Agra, dated the 16th August, r904. 
I (1861) 1B. &S. 393: 2. (1906) I. L. R. 29 All. 151. 
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The suit was brovght in the first Court by the respondent 
as plaintiff, against the appellant and another, for the recovery 
of Rs. 15,000, alleged to be due to the plaintiff as arrears of an 
allowance called Kharch-i-paudan, under an agreement executed 
by the appellant. The Subordinate Judge dismissed the suit. On 
appeal the High Conrt set aside his decree and decreed the claim 
of the respondent. 


The main question for determination on the appeal related 
to the meaning, effect and validity of the agreement upon which 
the suit was based. l 

The agreement, which was dated’ the 25th October, 1877, 
and made shortly before the:marriage of aminor son of, the 
appellant with the respondent, who: was also a minor at the 
time, was in the following terms:— 

“I, Nawab Khwaja Mahammad Khan, son of Maharana 
Bhagwant Singh, deceased, a rais of Dohipur, at present resid- 
ing at Akbarabad, do declare as follows :— 

“That the marriage of my minor son, Rustam Ali Khan, 
with Musammat Husain Begam altes Dilbari Begam, minor 
daughter of Nawab Muhammad Fida Ali Khan, son of Nawab 
Muhammad Kazim Ali Khan, resident of Moradabad, has been 
fixed for the 25th Shawwal, 1294 Hijri, corresponding to and 
November, 1877. I, the executant, therefore, while in a souud- 
state of body and mind and in the enjoyment of my five ey, 
declare of my own free will and accord that I shall continue to 
pay Rs. sco per month in perpetuity to the girl aforesaid for 
her pocket expenses, &c., from the date ofher marriage, 7.2., from 
the date of her reception, out of the income of the entire property 
in the Agra district and the Jagir in Dholpur State, detailed be- 
low. I, the executant, or my heirs, who will be my representa- 
tives, shall not at any time have any objection to, or deviate 
from, the monthly payment of Rs. 500 fixed to be paid in perpe- 
tuity for the expenses aforesaid. The whole of the property shall 
be liable. for the money aforesaid. If I, the executant, or my 
representatives raise any objection to the payment of the money 
aforesaid in the manner aforesaid, then Masammat Husaini 
Begam alzas Dilbari Begam shall have power to recover the said 
sum of Rs. 500 per month from all the property in the Agra Dis- 
trict and Basai, &c., in Dholpur, in whatever way she may like, 
Te., by bringing in suit in the Court. 3 


t 
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“As regards any of the properties aforesaid, I, the execu- 
tant, or my heirs and representatives shall not have power to 
transfer it by means of sale or gift or in any other way, and if a 
transfer is made by me, the executant, or my heirs and represen - 
tatives, it shall be considered invalid and shall not be entertain" 
able by Court. I have, therefore, executed these few presents 
by way of an agreement in order that it may serve as evidence 
and be of use at the time uf need.” 


The case for the plaintiff-respondent was that the defend- 
ant asked the father of the plaintiff that his son Nawab Rustam 
Ali Khan, might be married to the plaintif. The result of the 
preliminary negotiation was that the agreement of ‘the 25th 

“October, 1877, was executed by the defendant, and the marriage 
having taken place, the plaintiff left her father’s house and came 
to the house of her husband at Agra on or about the rst 
August, 1883. The plaintiff further alleged in the fifth para- 
graph of her plaint, that the defendant continued to pay Rs. 500 
a month for some time, but that between December, 1891, and 
April, 190x, arrears amounting to Rs. 56,000 accumulated in res- 
pect of the payments due to her, for which sum she brought a 

“ suit which was compromised. Further arrears occurred there- 

after amounting to Rs. 15,000, and the plaintiff, therefore, prayed 
for a decree for that sum with costs, and for other relief. Musam- 
mat Fatima Begam, the second defendant, who did not appear, 
was made a party to the suit as she was in possession of 
a part of the property, hypothecated under the agreement. 


In reply to the claim of the plaintiff, the first defendant, the 
appellant pleaded that the agreement was illegal and without 
consideration and opposed to public policy; and, further, that 
the plaintiff had forfeited her rights under the agreement (if any), 
as she had ceased to live with her husband and had become an 
unchaste woman. 


The Subordinate Judge, on these pleadings framed the follow- 
ing issues for trial :— 


(x) Does the plaintiff not live with;her husband on account of 
enmity (mukhalfat), or because the latter did not send for her, 
and how is the deed of agreement affected in the former case? 

*2 
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(2) Has the plantiff become unchaste, and if so, how does 
her unchastity affect the agreement ? 


(3) Is the agreement legally enforcible and is it without 
consideration ? i 

(4) Over what property, if any, has the planititf a hypothe- 
cation lien under the deed of agreement? 


(5) Are the facts connected with the application of compro- 
mise, dated the 2nd May 1902, correct, and in either case how 
does the compromise affect this suit ? 


On the 16th August, 1904, the Subordinate Judge delivered 
his judgment and decree, by which he dismissed the suit with 
costs. On the first issue he found asa fact, that it was abun- 
dantly proved that the plaintiff had discontinued living with her 
husband on account of enmity (mukhalfat), and not because 
she was not called by him or requested to live with him. With 
reference tothe and issue he held that “although plaintff’s 
unchastity is not duly proved, yet she is living in a mode which’ 
shows that her character is not free from suspicion.” Dealing 
with the 3rd issue, and after commenting on the phraseology 
of the agreement, the Subordinate Judge observed: “ The 
most vital question for determination now, is whether the” 
Court is justified in enforcing the agreement even when the 
plaintiff refuses to live with her husband. The agreement does 
not impose any condition except the one mentioned below, on 
the fulfilment of which the plaintiff would be entitled to the 
allowance. No period is fixed during which the allowance was 
to be paid. It is to be paid in perpetuity. ‘The only condition 
is that she should go to her husband’s house. This, she says, 
she has complied with. But when this agreement was executed 
both the husband and wife were minors. It is unreasonable to 
suppose that she can enforce her contract against her father-in 
law, even when she refuses to live with her husband. Her 
visiting her husband’s house was insisted on when she was 
a minor, as a condition necessary to entitle her to the benefit 
of contract, and how can it reasonably be inferred that after 
attaining majority she will be entitled to her allowance even in 
case of her refusal to live with’ her husband? To hold so 
would be repulsive to conscience and common sense. I hold 
that ifthe plaintiff prove unchaste or refuse to live with her 
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husband, there is no obligation on her father-in-law (the defen- 
dant) to pay her any allowance. Her witness, Shams-ud-din, 
deposes that Rustam Ali Khan has kept a woman and has 
incurred debts, but these do not justify her to refuse to live with 
her hustand. In the present case unchastity has not been 
legally proved, but her refusal to live with her husband is most 
satisfactorily proved, and I, therefore, hold that she is not 
entitled to her allowanee.” 


The plaintiff, the respondent, appealed to the High Court 
at Allahabad from the decree of the Subordinate Judge. The 
appeal was heard bya Divisional Court, constituted by the 
Chief Fustice and Mr. Justice Burkitt, who, on the 27th Nov- 
ember 1906, delivered their judgment, by which they allowed 
the appeal, and gavea decree to the plaintiff for the sum of 
Rs. 15,000, interest at the rate of 6 per cent. per annum, from 
the toth of November, 1903, up tothe date of payment, with 
costs ‘They also declared that the annuity was well charged 
upon the property mentioned in the plaint, and specified in 
detail in the agreement so far as that property was situate in 
British India. ‘The learned Judges held that the plaintiff was 
entitled to take advantage of the provisions of the agreement, 
which was solely executed for her benefit, although she was no 
party to it, and were of opinion that the ‘fact that the plaintiff 
refused to live with her husband did not relieve the defendant 
Nawab Khwaja Muhammad Khan from ‘his obligation to 
satisfy his undertaking.” For a full report of the judgment see 

‘Husain Begam v. Khwaja Muhammad Khan and others, 


The defendant-appellant, thereupon, appealed to his Ma- 
_ jesty in Council. 


Cave, K. C., and G. £.A. Ross for the appellant :— 
The plaintiff was not a party to the agreement and could 
not sue the defendant-appellant on it: she could not derive 
any advantage under it—Zweddle v. Atkinson?. The money 
was settled upon the plaintiff to enable her to perform her duties 
as a wife, who is bound to live in her husband’s house. The 
plaintiff, however, left her husband and refused to go back to 
him. She is, therefore, not entitled to the allowance, which is 








1. (1906) LLB. 29,A. 151, 2. (1861) 1 B. and S. 393, 
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v. 
Husaini 
Begam. 





` 
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Anhemimad in its nature analogous to the English pin-money. They referred 


han 

v, 
Husaini 
Begam. 


to Fodrell v. Fodrell*; Howard v. ‘Digby? ; Digest of Anglo 
-Muhammadan Law’ by Sir R. K. Wilson, 3rd Ed., pp. 123, 125 
and 133; and ʻA Glossary of Indian Terms’, by H. H. Wilson, for 
the meaning of the word ‘paudan. 


DeGruyther, K. C., and Æ. Cowell, for the respondent were 
not heard. 


The Judgment of their Lordships was delivered by 


\ Mr. Ameer Ali:—The suit which has given rise to this 
appeal was brought by the plaintiff, a Muhammadan lady, 
against the defendant, her father-in-law, to recover arrears of 
certain allowance, called Kharch-t paudan, under the terms of 
an agreement executed by him on the 25th October 1877, prior 
to and in consideration of her marriage with his son Rustam 
Ali Khan, both she and her future husband being minors at the 
time. 

The agreement in question recites that the marriage was 
‘fixed for the 2nd November 1877, and that “therefore” the 
defendant declared of his own free will and accord that he “ shall 
continue to pay Rs. 500 per month in perpetuity” to the 
‘ plaintiff for t‘ her betel-leaf expenses, etc., from the date of the 
marriage, z.¢., from the date of her reception,” out of the income 
of certain properties therein specifically described, which he then 
proceeded to charge for the payment of the allowance. 


Owing to the minority of the plaintiff, her ‘‘ receptioa” into 
the conjugal domicile to which reference is made in the agree- 
ment does not appear to have taken place until 1883, The 
husband and wife lived together until 1896, when, owing to' 
differences, she left her husband’s home, and has since resided 
more or less continuously at Moradabad. 


The defendant admitted the execution of the document on 
which the suit is brought, but disclaimed liability principally 
on two grounds, vzz., (1) that the plaintiff was no party to the 
agreement, and was consequently not entitled to maintain the 
action, and (2) that she had forfeited her right to the allowance 
thereunder by her misconduct and refusal to live with her 
husband. 


a are, | 
1, (1815) 9 Beay, 46, 2, (1834) 2 Cl. and F. 653 at pp, 653, 654, 
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Evidence of a sort was produced to establish the allega- 
tions of misconduct, but the Subordinate Judge considered 
that it was not “legally proved.” In another place he express- 
es himself thus: “ Although unchastity is not duly proved, 
yet Lhave no hesitation in holding that plaintiff’s character is 
not free from suspicion.” Their Lordships cannot help consi- 
dering an opinion of this kind regarding a ‘serious charge as un- 
satisfactory. Either the allegation of unchastity was establish- 
ed or it was not; if the evidence was not sufficient or not reliable 
there was an endof the charge so far as the particular matter 
in issue was concerned, and it was hardly proper to give ex- 
pression to what the Judge calls “ suspicion.” 


The Subordinate Judge, however, came tothe conclusion 
that the plaintiff's refusal to live with her husband was satis- 
factorily proved, and, holding that on that ground she was not 
entitled to the allowance, he dismissed the suit. 


The plaintiff thereupon appealed to the High Court,where the 
argument seems to have been confined solely to the question of 
the plaintiff's right to maintain the action, as the learned 
Judges observe that neither side called their attention to the 
evidence on the record. They hold that she had a clear right to 
sue under thé agreement, and they accordingly reversed the 
order of the first Court and decreed the plaintiffs claim. 


The defendant had appealed to His Majesty in Council, and 
two main objections have been urged on his behalf to the judg- 
ment and decree of the High Court. 


First, it is contended, on the authority of Zweddle v. 
Atkinson’ that as the plaintiff was no party to the agree- 
ment, she cannot take advantage of its provisions. With 
reference to this it is enough to say that the case relied upon 
was an action of assumpszz, and that the rule of Common 
Law on the basis of which it was dismissed is not, in their Lord- 
ships’ opinion, applicable to the facts and circumstances of the 
present case. Here the agreement executed by the defendant 
specifically charges immoveable property for the allowance which 
he binds himself to pay to the plaintiff; she is the only person 





1, (1861) 1 B. & S, 398. 
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beneficially entitled under it. In their Lordships’ judgment, 


‘ although no party to the document, she is clearly entitled to pro- 


ceed in equity to enforce her claim, 


Their Lordships desire to observe that in India and among 
communities circumstanced as Mahomedans, among whom 
marriages are contracted for minors by parents and guardians, 
it ‘might occasion serious injustice if the Common Law doctrine 
was applied to agreements or arrangements entered into in conec- 
tion with such contracts. 


It has, however, been urged with some force that the allow- 
ance for which the defendant made himself liable signifies money 
paid to a wife when she lives with her husband, that it is ana- 
logous in its nature to the English pin-money, over the appli- 
cation of which the husband has a control, and that, as the 
plaintiff has Jeft her husband’s home and refused to live with 
him, she has forfeited her right to it. 


Kharch-t~paudan, which literally means “ betel-box 
expense,” is a personal allowance, as their Lordships under- 
stand, to the wife customary among Mahomedan families of 
rank, especially in Upper India, fixed either before or after the 
marriage, and varying according tothe meaus and position of 
the parties.’ When they are minors, as is frequently the case, 
the arrangement is made between the respective parents and 
guardians. Although there is some analogy between this allow- 
ance and the pin-money in the English system, it appears to 
stand on a different legal footing arising. from difference in 
social institutions. Pin-money, though meant for the personal 
expenses of the wife, has been described as “a fund which she 
may be made to spend during the coverture by the intercession 
and advice and at the instance of the husband.” 


Their Lordships are not aware that any obligation of that 
nature is attached to the allowance called kharch-1-paudan. 
Ordinarily, of course, the money would be received and spent 
in the conjugal domicile, but the husband has hardly any con- 
trol over the wife’s application of the allowance, either in her 
adornment or in the consumption of the article from which it 
derives its name. 
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By the agreement on which the present suit is based the 
defendant binds himself unreservedly pay to the plaintiff the 
fixed allowance ; there is no condition that it should be paid 
only whilst the wife is living inthe husband’s home, or that his 
liability should cease whatever the circumstances under which 
she happens to leave it. 


The only condition relates to the time ‘when, and the cir- 
cumstances under which, his liability would begin. That is 
fixed with her first entry into her husband’s home when, under 
the Mahomedan Law, the respective matrimonial rights and 
obligations come into existence, The reason that no other reser- 
vation was made at the time is obvious. The plaintiff was 
closely related to the ruler of the Native State of Rampur; and 
the defendant executed the agreement in order to make a suit- 
able provision for a lady of her position. The contingency that 
has since arisen could not have been contemplated by the 
defendant. 

The plaintiff herself was examined as a witness for the de- 
fence. She states in her evidence that she has frequently been 
visited by her husband since she left his home. Neither he nor 
the defendant has come forward to contradict her statements. 
Nor does any step appear to have been taken on the husband’s 
part to sue for restitution of conjugal rights, which the .civil 
law of India permits. On the whole their Lordships are of opi- 
nion that the judgment and decree of the High Court are 
correct and ought to be affirmed. _ 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal be dismissed. 

The appellant will pay the costs. 


Solicitors: Barrow, Rogers and Nevill for the appellant. 
Soliciturs: Rankenford, Ford and Chester for the respondent. 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL, 


(On APPEAL, FROM THE HIGH COURT OF JUDICATURE AT 
CALCUTTA. ] 


Present :—Lord Macnaghten, Lord’ Collins and Sir Arthur 
Wilson. 


Mohant Damodar Das a '.. Appellant* 
v. l 
Adhikari Lakhan Das ix .. Respondent. 


Damodar Das Limitation— Adverse Possession— Religious Endowment—Suit to recover possession 

v — Property of the idol—Mohant—Senior and Junior Chelas—Disputed right of 

Lakhan Dass suocession—Btrurnamah embodying terms of ` settlement—Construction— Respective 
rights of the two chelas. 

The plaintiff, as Mohant of the Mutt or Temple of a Hindu Deity at Bhadrak, 
sued, on the 17th July, 1901, to recover possession of certain properties situate at 
hibisarai, alleging that the properties were debottar property, dedicated to the wor- : 
ship and service of the plaintiff’s Thakur, and held by the defendant as an Adhikari 
in charge of a subordinate Mutt at Bibisarai, A controversy, which arose on the - 
death of a former Mahant, who died leaving two Chelas, as to the right of succession 
to the two Mutts and the property annexed to them, was settled by an arrangement 
embodied in an Ekrarnama, dated the 3rd November, 1874, executed by the senior 
Chela in favour of the junior Chela, described as Adhikari, by ‘which the Mutt at 
Bbadrak, was allotted in perpetuity to the elder Chela and his successors, while the 
Mutt at Bibisurai and.the properties annexed to it, were allotted to the younger Chela 
and his successors, for the purposes connected with his Mutt, subject to a small 

- annual payment towards the expenses uf the Bhadrak Mutt ‘The parties to the suit 
stood in the place of the elder and younger Chelas respectively : 

Held (affirming the decision of the High Court) that in point of law, the property 
dealt with by the Ekrarnama was, prior to its date to be regarded as vested not in 
the Mohant but in the legal entity, the Idol, the Mahant being only his representa- 
tive and Manager ; that from the date of the Ekrarnama the possession of the junior 
Chela, by Virtue of the terms of that Ekrarnama, was adverse to the right of the 
Ido} and of the senior Chela, as representing that Idol ; and that the suit ‘was 
barred by limitation. 

Appeal, which was heard ex parte, against a decree of the 
High Court at Calcutta, dated the 6th June, 1905, in an appeal 
from a decree of the Subordinate Judge of Cuttack, dated the 
30th September, 1902. 

By the last mentioned decree, in the Court of first instance, 
the plaintiff's suit was decreed... 

By the decree of the High Court the said decree was reversed 


on appeal, and the plaintiff's suit dismissed. 





* 1910, March 2 and June 7, 
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The suit was filed on the 17th July, rgor, in the Court of Damodar Das 
the Subordinate Judge of Cuttack, by the plaintiff-appellant, akhna Das, 
as the Mohant and Shebait of the Sadabrata Math, or Temple 
of the Thakur Sri Gopal.Jiu at Bhadrak, in the District of Ba- 
lasore, for the recovery of possession from the defendant of cer- 
tain properties, movable and immovable, set forth in the sche- 
dule to the plaint. 

The property in question is situate at Bibisarai, in Per- 
` gunnah Jajpur, and was alleged by the plaintiff to be part of 
the debottar and marfatdard property of, and as such, dedicated 
to and required for the purposes of the worship and service of, 
the said Thakur above mentioned. 

_ It was further alleged by the plaintiff that his predecessor, 
Mohant and Shebait of the said Thakur and Math at Bhadrak, 
Sri Ram Das, on succeeding to the office of Mohant, had in the 
course ofa dispute and litigation with the defendant, who 
_ claimed to be the successor to the said office, at the instance of 
mutual friends, entered into an agreement with the defendant, 
whereby the said properties at Bibiserai were to be held by the 
defendant as an Adhikari, or Manager, for purposes set forth in 
the Hkrarnamahs, which were executed by the said parties on 
the 3rd November, 1874, and subordinate to the said Bhadrak 
Math. 

The plaintiff's case was that the property in dispute, being 
a part of the debottar property of the said Thakur, could not be 
validly assigned or dealt with by the said Mohant, Sri Ram 
Das; so as to affect the right of the said Thakur, and that in 
any event no such arrangement could be operative beyond the 
lifetime of the said Sri Ram Das, and that upon his death the 
said Ekrarnamah and the arrangements thereunder lapsed and 
became ineffective. 

The plaintiff also alleged that the defendant was unfit for 
the post of an Adhikari, and that owing to his habit of mis- 
appropriating the profits of the said debottar properties he 
was not fitted to be in possession of them. 

The plaintiff alleged his cause of action to have accrued 
upon the death of his said Guru and predecessor, Mahant Sri 
Ram Das, on the sth Sraban, 1296, corresponding with the 18th 
July 1889. 

3 


amodar Das - 
Lakban Das. 
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The plaintiff prayed, zter alia, for a declaration that the 
disputed property was the debottar property of the said Thakur 
Sri Gopal Jiu of-the Sadabrata Math at Bhadrak, that the said 
Ekararnamah was illegal and invalid, aud for possession of the 
said property with mesne profits. 

The defendant in his written statement set up limitation as 
his defence, claiming that neither the plaintiff nor his predecessor 
had been in possession of the disputed property within twelve 


- years prior to the institution of the suit. He stated that he . 


had been in adverse possession of the properties in the suit from 
the 3rd November, 1874, the date of the said Ekararnamah, - 
and that an absolute right had accrued to him in respect of the 
disputed properties, and that the alleged rights of the plaintiff 
and his predecessor, Mohant Sri Ram Das, had become ex- 
tinct. 

The following were the terms of the settlement embodied in 
the Ekararnamah, dated the 3rd November, 1874. 


“rst-—Subordinate to this Math (at Bhadrak) there is 
within the areas of Mouzas Bibisarai and Dasabatar in Pergun- 
nah Jajpur a Math known as Bibisarai Math. On the death 
of Mohant Narayan Das, the founder of the Math at Bhadrak, 
his elder child (disciple), Ram Ratan Das, became the Mohant, 


_and the younger child, Pursotum Das, founded the Math at 


Bibisarai, and acquired some Jands as debottar of the said 
Thakur of the Bhadrak Math, and set up as substitutes of the 
said Thakurs, the images of theTbakurs Gobind Jin and Bala Jiu, 
and remained in possession and occupation of the Sheba Puja of 
the said Thakurs. On his death, Ganga Ram Das, the younger 
disciple of the said Ram Ratan Das, and co-disciple of my 
Gurws Guru, Mobant Narayan Das, remained in possession 
as appointed by Pursotum Das. On his death, his disciple 
Mohan Das, having preferred aclaim in his own right, his 
possession was put a stop to under a decision of the Civil Court, 
and the said Math has been held in possession as subordinate to 
the Math at Bhadrak. Henceforth Lakhan Das, aforesaid, 
shall, under the title of Adhikari, remain in possession and 
enjoyment of the said Math as subordinate to the Bhadrak Math, 
and of the undermentioned 351 mans 10 gunts and 5 biswas of 
released and resumed lands appertaining thereto in the same 
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manner as the younger disciples of the former Mohant held and Damodar Də 
enjoyed the said Math, and shall continue to perform the Sheba Lakhan Das. 


Puja and Janijatra (festivals) of the said Thakur Gopal Jiu and 
Bala Jiu established in the said Math. 


“ 2nd.—I and my heirs shall have no right to remove Adhi- 
kari Lakhan Das and his heirs from the possession of the said 
Math and the lands appertaining thereto and subordinate to the 
Bhadrak Math; and the said Adhikari shall not be competent to 
exercise his own authority, and he shall not be able in any way 
to transfer to any one the said Math and the lands appertaining 
thereto, 


‘“‘ard.— That in order to show the subordinateness of the 
said Bibisarai Math to the Math of Bhadrak, the said Adhikari 
shall, as a token of respect, pay annually a sum of Rs. 15 for the 
expenses of the Thakur at the Bhadrak Math, and if he neglects 
to pay this money and allows it to fall into arrears, then I and 
my heirs shall bring some lands under attachment and collection 
of the Bhadrak Math, a portion of the lands appertaining to the 
said Math sufficient for the realization of the arrears; and after 
realising the arrears restore the land to his possession. If there 
be any business or a litigation in connection with the Math at 
Bhadrak, the said Adhikari shall, according to my direction, be 
present on the occasion, and shall appear at the Math or at any 
other darbar or before any officer and manage the business.” 


The issues material for the purpose of this TEPORE were 
decided as follows :— 


The Subordinate Judge found as to the 2nd issue that Mohant 
Sri Ram Das died on the roth July 1889, and that, therefore, the 
plaintifs suit was not barred by limitation. As to the 3rd issue 
he found that the defendant had óbtained possession under the 
said Ekvarnamah; that the onus lay upon him to show how and 
when that possession became adverse to the Mohant of the 
Bhadrak Math, and that there was no evidence of adverse posses- 
sion. He gave the plaintiff a decree for possession of the dis- 
puted properties with mesne profits from the date of the suit, 
and with costs. 


The defendant appealed to the High Court when the plaintiff's 
suit was dismissed with-costs on the ground that the defendant's 
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Damodar. Das possession of the said properties had been adverse. The judg- 
Lakhan Das. ment of the High Court on this part of the case was as follows :— 


“ Now, ifthe plaintiff claims to be the successor of Sri Ram 
Das, he certainly cannot recover the Bibisarai Math, for the 
Ekrarnama provides that neither Sri Ram Das nor any of his 
heirs shall ever disturb the possession of the defendant in the 
Bibisarai Math. On the other hand, if the plaintiff sues merely 
as the trustee of the idol, to whom the two Maths in strict 
legal intendment belong, he is met by the plea of.the defendant’s 
adverse possession of 27 years. We think there can be no doubt 
that the defendant held the disputed Math adversely for more 
than 12 years even before the death of Sri Ram Das. This is 
apparent from Exs. 10, Ix and 12, in which the Defendant 
claimed in February, 1877,to hold the Math by right of inherit- 
ance, though he admitted that possession was made over to him 
under the Ekrarnama of 1874. Sri Ram Das diedtin July, 1899, 
more than 12 years after the above claim. Furthermore, it 
would appear fromthe Privy Council decision in the case of 
Gnana Sambanda Pandara Sannidht v. Velu Pandaram* that the 
plaintiff and his preceding Shebaits are not in the position of the 
holders of life estates, and that the plaintif is not entitled to 
contend that his right to sueaccrued to him only on the death of 
Sri Ram Das, and thatthe possession of the defendant which 
may have been adverse to Sri Ram Das, was.not adverse to him. 
The decision of the Privy Council above alluded to is of higher 
authority than the ruling of this Court in Aruth Musser Ve 
Fuggernath,? on which the Subordinate Judge relies. 


Moreover, this Courtin a comparatively recent case, Nzlmont 
Singh v. Fagabandhu Roy,” has affirmed the principle laid down 
by their Lordships of the Privy Council, in the decision above 
referred to, and has held that each succeeding manager or She- 
bait of an idol does not get a fresh start, as far as the question of 
limitation is concerned, on the ground of his not deriving title 
from any previous Manager. The ruling in this case is further 
direct authority for holding that the possession of the defendant 
has been all along adverse, and bars the plaintiff’s claim, and 
the decision in Bzyoy Chandra Banerji v. Kali Prasanna Mu- 
kerjt,* also supports this view. 


1. (1899) LLR. 23 M. 271. 2. (1872) 18 W.R. 489, 
B, (1806) LL.B 28 O, 636, 4, (1878) LLR. £0. 337. 
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The plaintiff, thereupon, appealed to His Majesty in Council. Damodar D: 
A. M. Dunne, for the appellant, contended that the title Dne Dat 


& 


of the Thakur of the Math at Bhadrak, as proprietor of the 
property in suit, was clearly established by the evidence, and 
submitted that the terms of the Ækrarnama did not confer upon 
the respondent any rights beyond those of a manager and agent 
of the properties belonging to the Bhadrak Thakur, and subord- 
inate to the Mohant of the Bhadrak Math. He further 
contended that any rights granted to the respondent and his 
possession under the E%rarnama could not and did not endure 
beyond the lifetime of the Mohant Sri Ram Das. He distin- 
guished Gnana Sambandha Pandara Sannadht v. Velu Pandaran’s 
and Nilmony Singh v. Jagabandhu Roy*, and further submitted 
that no evidence was adduced which showed any adverse posses- 
sion by the respondent, or which could confer any statutory title 
upon him in regard to the property in suit. 

The respondent did not appear. 

The judgment of their Lordships was delivered by 

Str Arthur Wilson :—This is an appeal from a decision of 
the High Court at Calcutta of the €th June 1905, which over- 
ruled that of the Subordinate Judge of Cuttack of the goth 
September 1902. 

The suit out of which the appeal arises, was filed in the last 
mentioned Court, by the plaintiff-appellant in his character as 
Mohant of the Math or temple of a Hindu deity at Bhadrak 
in Balasore and the object of the suit was to recover possession 
of certain properties situate at Bibisarai in Jajpur, the suit being 


‘based on the allegation that the properties were debottar pro- 


perties, dedicated to the worship and service of plaintiff's Thakur, 
and held by the defendant as an Adhikari in charge of what 
was said to be a subordinate Math of Bibisarai, 

The fifst Court decided in favour of the plaintiff. That 
decision was reversed on appeal by the High Court on the 
ground that the plaintiff's suit was barred by limitation. Their 
Lordships are of opinion that the learned Judges of the High 


_ Court were right. 


There is now no dispute as to any question strictly of fact, 
The former Mohant was in possession of both Maths and of the 







1, (1839) LIR. 230M: 271, 2, (1896) LDR, 23 C 536, 
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Paringar Das property annexed to them. He died leaving two Chelas, between 
Takhan Das, whom a controversy arose as to the right of succession to the 

Maths and the property annexed to theni. That controversy was 

settled by an arrangement embodied for the present purpose in 

an Ekrarnama of the 3rd November 1874, executed by Sri Ram 

Das, senior Chela in favour of the junior Chela, described as 

Adhikari Lakhan Das, by which the Math at Bhadrak was allot- 

ted in perpetuity to the elder Chela and his successors, while 

the Math at Bibisarai, and the properties annexed to it, were 
allotted to the younger Chela and his successors for the pur- 
poses connected with his Math, subject to an annual payment of 

‘Rs, 15 towards the expenses of the Bhadrak Math. The parties 

to the present suit stand in the place of the elder and younger 

Chelas respectively. 

The learned judges of the High Court have rightly held that 
in point of law, the property dealt with by the Ekrarnama was, 
prior to its date, to be regarded as vested not in the Mohant but 
in the legal entity, the Idol, the Mohant being only his repre- 
sentative and manager. And it follows from this that the learned 
judges were further right in holding that from the date of the 
Ekrarnama the possession of the junior Chela, by virtue of the 
terms of that Æžrarnama, was adverse to the right of the Idol 
and of the senior Chela, as representing that Idol, and that the 
present suit was barred by limitation. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. As the respon- 
dent has not appeared upon the hearing of the appeal there will 
be no order as to costs. 

_ Solicitors for the appellant: 7. L. Wilson & Co. 
. The respondent did not appear. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[Ox APPEAL FROM THE CHIEF COURT or Lownr Burana.) 
- Present:—Lord Macnaghten, Lord Collins, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Kasim Ahmed Jewa .. Appellant.* ` 
T. 


Narain Chetty and others ~ ' ,, Respondents, 
+ 1910, March 3&9, : 
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Privy Council Practice— Dismissal of appeal—Amendment o if the deoree gender 
appeal—~Absence of petition of appeal by the respundents. 


Their Lordships dismissed the appeal, but amended the decree appealed against 
by providing for interest subsequent to the decree in accordance with the prayer in 
the petition for special leave to appeal presented by the respondents, who did not 
lodge their petition of appeal as required under the Judicial Committee Rules, 1908. 

This was an appeal from a decree of the Chief Court of 
Lower Burma on its appellate side dated the 21st of May, 1906, 
varying the decree of the same Court on its Original side dated 
the 30th of June, rgos. 

This case is reported only on a point of practice, v7z., the 
amendment of the decree appealed against in the absence of a 
petition of appeal by way ofa cross-appeal, when tue appeal 
is dismissed. 


The sait was brought on August 19, 1904, by the respon~ 
dents to recover principal and interest, amounting to Rs.16,0424 
on a promissory note for Rs. 15,000 dated the 22nd January, 
1904, and executed by the appellantand his brother Hashim, 
who did not defend the suit. The plaint included a prayer for 
interest on the amount of the promissory note from the date of 
the institution of the suit until the date of the decree and there- 
after on the decretal amount until realization and for costs. 
The first Court held that the promissory note had been satisfied 
to the extent of Rs. 14,400 by the specific appropriation of 
sums to that amount, and made a decree whereby the defend- 
ants were ordered to pay the plaintiffs Rs. 500 with interest 
thereon from the date of the institution of the suit until reali- 
zation together with costs on that amount. ‘The appellate Court 
reversed the finding on the first Court and made a decree for the 
full amount claimed, Rs. 16042-$—-o, with costs in botk Courts. 


On November 25, 1906, the appellant applied to the 
appellate Court for leave to appeal} to His Majesty in Council, 
but leave was refused on the ground that the application was 
barred by Article 177 of ‘the Second Schedule to the Indian 
Limitation Act. The appellant, thereupon, applied to His 
Majesty in Council for special leave to appeal, which was 
granted on the 26th March, 1907. 


On April 25, 1907, the respondents applied to the appellate 
Court to amend its decree by setting out specifically that interest 


Kasim Ahmee 


Y. 
Narain Chett: 


632 THE MADRAS LAW JOURNAL REPORTS.  [VOL. XX. 


asim Ahmed was payable on the decretal amount, but that application was 

arain Chetty dismissed on July 5th 1907. On March 2, Igr0, the respon- 
dents obtained special leave to appeal with a view to get the 
decree of the appellate Court amended by providing for interest 
subsequent to the date of the decree. No petition of appeal as 
required by the Judicial Committee Rules, 1908, was lodged by 
the respondents. 

F. Roskill, K. C., and F. McCarthy, for the appellant. 

De Gruyther, K.C., and Æ. U. Edzss, for the respon- 
dents, referred to the Indian Contract Act (IX of 1872), S. 59, 
and the Indian Evidence Act (I of 1872), S. 34. 

The Judgment of their Lordships was delivered by 

Lord Macnaghten :—This is a pure question of fact. Their 
Lordships see no reason to disturb the judgment of the Court 
from which the appeal is brought. 

It does not appear to their Lordships necessary to go into 
the affirmative case made by Mr. DeGruyther. It isenough to 
say that in their Lordships’ opinion the judgment of the Chief 
Court of Lower Burma is right and their Lordships agree with 

it for the reasons which they have given, and which it is not 
necessary for their Lordships to repeat. 

With reference tothe two clerks, their evidence is not 
sufficient to support the defendant’s case. The evdidence is 
extremely weak. ‘They say it is customary to endorse on a pro- 
missory note the payments made on account. There is no 
endorsement on the promissory note, and there is no corroboration 
of their statement which is positively denied on the other side. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal must be dismissed. 

The appellant will pay the costs of the appeal. 

The Judgment of the Chief Court will be amended by the 
providing for interest subsequent to the decree in accordance 
with the prayer of the petition presented by the respondents. 

Solicitors for appellant : Bramall and White. 

Solicitors for P eee Sanderson, Adkin, Lee and 
Eddts. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present +—Sir R. S. Benson, Offg. Chief Justice, and Mr, 
Justice Krishnaswami Aiyar. 


Subramania Aiyar («+ Appellant* 
v. (Plaintif) 
Gopala Aiyar and others + Respondents 
(Defendants). 
Limitation Act (XV of 1877) Art. 36, 98— General Estate"—Joint family pro- Subramania 
perty of Hindu father after his death not general estate—Principal and surety— Aiyar 
Forbearance to ste—Principal—Debt barred against principal—Surety yet liable— y 


The joint family property of a Hindu father and his sons. which has passed by 
survivorship to the sons on the father’s death, is not ‘tthe general estate’’ of the 
deceased father within the meaning of Art. 98 of the Limitation Act. 


A suit barred against the father by Art. 36 of the Limitation Act is barred against 
the sons as well. ' 


Whenever personal actions are barred, the rights themselves are not extinguished 
A mere forbearance to sue the principal and allowing the right of action against 
him to be barred-by limitation do not discharge the surety. 

Second appeal from the decree of the Court of the Subordi- 
nate Judge of Tanjore in A.S. No. 1234 of Igos preferred 
against the decree of the Court of the District Munsif of 
Tiruturaipundi in O. S. No. 136 of 1904. 


This is a suit to recover from the sons, aud from the sureties, 
of deceased trustee of a temple the loss occasioned by his mis- 
management (non-collection of rents). Defendants 1 to 3 are the 
sons, and of the other defendants some are sureties and others 
are sons of sureties. The properties, a sale of whick was prayed 
for'in the plaint were hypothecated by the sureties for the due 
discharge of the trustee’s duties. The trustee died on 24th July 
igor. The suit was filed on 29th July 1904. 

The sons of the trustee contended that, as the suit was filed 
more than three years from the date of the death of the trustee, 
the suit was barred by limitation. The other defendants con- 
tended that as the liability of the trustee was allowed to be bar- 
red, their liability as sureties was also discharged. 

Upholding the respective defences, the suit was dismissed 
by both the lower Courts. The first Court held that the article of 
the Limitation Act applicable against the trustee’s sons was 





*5, A. 581 of 1906. 26th October 1909. 


*4 
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either 83 or1r5; but the appellate Court held that Article 98 
applied and not Article 120. 


The plaintiff appealed. 
G. S. Ramachandra Aiyar for appellant. 
T. R. Venkatrama Sastri for respondent. 


G. S. Ramachandra Atyar.—The Article applicable against 
the sons is Article 120. Article 98 applies only if the suit is 
against the general estate of the deceased in the hands of the 
sons. Asthesons got the property by survivorship Article 98 
does not apply. Even if the suit is barred as against the sons, 
the liability of the surety is not discharged. For the liability of 
the surety, see Ss. 134 and 137 of the Contract Act. Section 137 
says that the discharge of the debtor by any act or omission 
of the creditor discharges also the surety. If the creditor allows 
the recovery of the debt to become Jarred as against the debtor 
it does not discharge the debt; for a bar by limitation bars 
only the remedy by suit and does not extinguish the debt. Cf. 
S. 28 of the Limitation Act; also cf. Ss. 25 and £o of the Con- 
tract Act ; Mitra’s Limitation, p.15. The Bombay and Calcutta 
High Courts construe S. 137 asa qualification of S. 134 and 
therefore hold that mere forbearance to sue the debtor for the 
statutory period does not extinguish the liability—Hazarmal v. 
Krishnarav’, Krishto Kishori Chowdrain v. Radha Moten*. 
Ranjit Singh v. Naubet® is in conflict with these, and I submit 
it is wrong. Even under English law the surety is not discharg- 
ed under such circumstances.—DECOI.LEYER, p. 438; Carter v. 
White.* 

_ T., R. Venkatarama Sastrt.—Article 36 applies as against the 
sons and not Article 120, forthe act of the father (trustee) 
amounted to malfeasance or misfeasance. And the cause of action 
against the sons arose at the same time as against the father. 
If itis barred against the father it is barred against the sons 
also. The Vakil then referred to Ranga Paz v. Baba*® and 
Pertasamt v. Seetharama.® Ifthe debt is barredas against the 
debtor it is also barred as against the surety. Rangzt Singh v. 





- 1, (1881) I.L.R. 5 2.647. 2. (1885) LL.B, 12 ©, 330. 
3, (1902) LLR. 24 A. 504, 4, (1883) 25 Ch, D. 666, 
5. (1897) LL.B. 20 M. 398, 6, (1903) I.L.R. 27M, 243, 252,253. 
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Naubet* is good law. The fact that the illustration to S. 137 se ei 
restricts the time for one year suggests that the mere forbearance Ve 
Gopala Alyar 


referred to in the section should not be for the statutory period, 
if the debt is to be alive as against the surety. 


G. S. Ramachandra Atyar in reply.—If the Article applicable 
be one and the same for the father and the son, then there is no 
necessity fora separate Article 98. An illustration cannot con- 
trol the clear meaning of the section, and the illustration refer- 
red to is only in S. 137 and not in S. 134. 


The Court delivered the following 

JUDGMENT :—The suit was instituted by the plaintiff as 
trustee of a temple for recovery of a certain sum of money 
which represented the rents due to the temple uncollected by the 
father of the defendants, Nos. 1, 2 and 3, who was the preceding 
trustee. $ 


The father having died in August-September 1901, the sons 
were impleaded as liable as well as the representatives of certain 
sureties fur the proper management of the temple affairs by the 
father. The suit has been dismissed as barred by limitation. 
As regards the sons, Article 98 of the Indian Limitation Act XV 
of 1877 is sought to be made applicable. It runs as follows :— 

“To make good out of the general estate of a deceased 
trustee the loss occasioned by a breach of trust.” 


The property that is sought to be made liable being 
the joint family property of the father and sons, which 
passes by survivorship to the sons on the death of the 
father, we do not think it forms “the general estate” of 
the deceased trustee within the meaning of the article. 
The sons are sued on the ground of the peculiar liability 
of the sons under the: Hindu Law to pay the father’s debts, 
It is unnecessary to determine which Article applies in the case 
of a suit to enforce the liability of the sons to pay the debts of 
the father. (See however, Pertaswamt Mudalitar v. Seetharama 
Chettiar?) For, the sons are clearly not liable to pay a debt of 
the father which was barred against him. The suit is based 
on the ground that the rents were lost to the temple because the 


L (1902) LL.R. 24 A. 604. 2. (1903) I. L. R. 27 M., 243 at p. 262, 
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father had allowed them to be barred ; otherwise there would be 
no liability at all of the father, or his sons. The suit against 
the father being barred under Article 460f the Indian Limita- 
tion Act XV of- 1877 (see Srinivasa Ayyangar v. Municipal 
Councilof Karur*) no suit can lie against the sons. 

The next question is—are the sureties liable? The deter- 
mination of this question depends upon the construction of 
S. 134 and S. 1370f the Indian Contract Act IX of 1872. 


. Section 134 says: “ The surety is discharged by any act or 


omission of the creditor, the legal consequence of which is the 
discharge of the principal debtor.” Does the omission of the 
creditor to sue the principal debtor within the statutory period 
discharge the surety. We think not. Says Lindley, L. J. in 
Carter y. White? : “Is it the law that a creditor who neglects 
to sue his debtor till the statute has run will thereby discharge 
his surety ? There is no decision to that effect. On the con- 
trary the true principle is that mere omission to sue does not 
discharge the surety, because the surety can himself set the 
law in operation against the debtor. . Cotton L. J. expressed 


himself to the same effect, and Fry, L. J. concurred. This 


statement of the law has been accepted without question. 
See Chitty on Contracts, p. 465, 14th Edition, and Darby and 
Bosanquet on Limitation, 2nd Edition, p.17. Does the Law in 
India make any difference on this question ? Does the running 
of the statutory period of time extinguish the debt as well as 
bar the remedy ? Mr. Mitra iv his Tagore Law Lectures on 
Limitation, 4th Edition, says, at p. 14: “As to rights tn personam 
it has been held that aright to receive payment of a debt does 
subsist even after the remedy by action has deen barred.” The 
decisious in Mohesh Lal. ve Busunt Kumaree® and Anando 
Kishore Dass Bakshi v. Anando Kishore. Boset are clear 
authority in favor of this view. See also the learned discussion 
of the.question by Mr. Justice Holoway in Valia Tamburatti 
v. Vira Rayan.” 

There is hardly any room for doubt in the face of the 
express language of S. 28 -of the Indian Limitation Act 





1. (2899) l. b. R. 22M. 342, T 
2. (1883) 25 Ch. D, 666 at p 672. 8. (1880) I. L. R. 6 C. 840, 
4, (1886) 1 L.R. 14 C. 80. 5. (1877) I, L. R, 1M. 228. 


PART Xvi.] THE MADRAS LAW JOURNAL REPORI'S. 637 


XV of 1877 which merely extinguishes the right to property 
when the period is determined for suits for recovery of such 
property. Whenever personal actions are barred, the rights 
themselves are not extinguished. That the principal debtor is 
not discharged by lapse of time may also be gathered from 
S. 25, Clause 3, and S. 60 of the Indian Contract Act IX of 
1872. A barred debt is a good foundation for a written pro- 
mise to pay signed by the party liable to be charged there- 
with. It is impossible to regard a debt as discharged by limi- 
tation when S. 60 of the Indian Contract Act speaks of a 
barred debt as a lawful debt, actually due and payable to 
the creditor. Unless a law of limitation operates as well as a 
law of extinction, prescriptive omission to sue cannot discharge 
the debtor. Limitation which merely bars the remedy is never 
spoken of in works on Jurisprudence as a modeof discharging 
anobligation. HOLLAND, enumerating the modes of termination 
of rights 2% personam, does not refer to limitation as one of them; 


Subraman 
Aiyar 


v. 
Gopala Aiy 


See HoLLann’s Furisprudence, 10th Edu., pp. 306 to 311. ANSON - 


in his work on Confracts treating of the ‘ discharge ” of con- 
tracts says: “ At common law lapse of time does not affect 
contractua] rights ; such rights are of a permanent and indes- 
tructible character unless, either from the nature of the contract 
or from its terms, it be limited in point of duration. But though 
the rights possess this permanent character, the remedies arising 
from their violations are, by various statutory provisions, with- 
drawn after a certain lapse of time. The remedies are barred, 
though the rights are not extinguished”. See Anson’s Law of 
Contracts, 11th Edn., p. 343. It would therefore seem to follow 
that as mere omission to sue does not discharge the principal 
debtor, the surety is not discharged under S. 134 of the 
Indian Contract Act. It has been argued that the surety will be 
discharged if he is liable to be sued when he cannot. have 
any remedies against the debtor after a suit against him has 
become barred, The answer is he is himself to blame. He 
can easily avoid the risk and clothe himself with all the creditor’s 


‘rights’ by payment or performance as soon as the debtor becomes 
liable—S. 140 of the Indian Contract Act. 


To make the position clear, S. 137 of the Indian Contract 
Act expressly says that mere forbearance to sue does not 
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discharge the surety. We may add, whatever the length of the 
period of forbearance, the fact that the illustration to the 
section mentions one year as the period of forbearance 
cannot involve the implication that if the period is three years 
the surety will then be discharged. We are unable, therefore, 
to agree with the decision in Ranjit Singh v. Naubat*. The 
ground of the decision in Hazarzmal v. Krishnarav? followed 
in Sankana Kalana v. Virupakshaph Ganashapa® and Kristo 
Kishori Choudratn v. Radha Momun Munshi* commends itself 
to us. The decision in Yambu Ramaswami Baghavathar v. 
Sundararaja Chetti” proceeds on a different ground, namely, 
that a suit against the drawer maintainable at the date of insti- 
tution does not cease to be so because it is barred as against the 
acceptor where he is subsequently added as a party-defendant. 
We must, therefore, dismiss the appeal asagainst the defendants 
Nos. r to 3, but, as regards the other defendants, the decrees 
of the Courts below must be reversed and the suit remanded 
to the Court of first instance for disposal according to law. 
There is no question of personal liability. The liability of the 
property given as security has alone to be determined with re- 
ference to the issues raised. The appellants will pay the costs 
of the defendants Nos. 1 to 3 throughout. The costs of the other 
parties will be provided for in the revised decree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justiee Munro. 
K. A. Veeraraghva Tathachariar ..  Appellants* 
& others (Petsttoners-Plainte ffs.) 


V. 

R. Krishnasamy Thathchariar .- Respondents. 

& others (Respondents-Defendants.) 
C. P. C. (Act XIV of 1882), Ss. 503, 589—Subject of suit—Scheme suit for temple 

without a prayer for removal of trustees. 

In a suit for a scheme in respect of the management of temple without a prayer 
for the removal of the trustees, the property of the temple is the subject of the suit 
within the meaning of S. 503, C.P.C , and the Court is competent to direct the appoint- 


ment cf a receiver. 








* A.O. No. l43of 1907, ` t 16th January 1908 and 23rd March 1908. 
1. (1902) I.L. R. 24 A, 504. 2. (1881) I. L. R.5 B. 647. 
8. (1883) I. L.R. 7 B. 14°. 4, (1885) I. L. R. 12 C 830, 


5. (1909) I.L R. 26 M. 239 at 242, 
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Appeal from the order of the District Court of Chingleput, Veersraghar 
1907 in Miscellaneous Petition No. r20 of 1907 in O. 5. No, 11 Tame 
of 1907. Erishnesamy 
V. V. Srinivasa Atyangar for appellants. Thatha. 
K. Srinivasa Atyangar (for V. Krishknaswamé Adyar) and oe 


S. Srinivasa Azyar for respondents. 
The Court made the following ` 


ORDERt:—This suit is brought under S. 539 and S. 30, 
Civil Procedure Code, for a declaration that a scheme of manage- 
ment of a temple is binding, and, in the alternative, for the 
settlement by the Court cf a scheme and for the appointment, in 
the meanwhile, of a Rereiver- 

Though there are varicus allegations made against the 
Dharraakarthas, there is us application for their removal. At 
first, on the filing of the suit, an application was made for a 
Receiver pending the snit, and a Receiver was appointed tempo- 
tarily until notice had gone to the defendants to show cause 
against the application. On the application coming on it was 
objected for the defendants that the Court had no jurisdiction 
under S. 503, Civil Procedure Coce, to appoint a Receiver, as the 
temple property was not the subject of the suit or under attach- 
ment. The District Judge therenpon dismissed the application 
and this appeal is now brought against his order. 


The subject of the suit is, a scheme for the management 
‘ofthe property of the temple and, in our opinion, the pro- 
perty of the temple is therefore the subject of the sujt 
within the meaning of the words in S$. 503, Civil Pocedurer, 
Code. The whole aim and object of the suit is to regulate the 
collection and distribution of the property of the temple and even 
though there is no application forthe removal of the Dharma- 
karthas (in which case there can be no doubt that the Court 
would have power to appoint a Receiver pending the appoint- 
ment of fresh Dharmakarthas to take charge of the property of 
the temple) the subject of the suit is the same in both cases, 
namely, the property of the temple. 


In these circumstances we must set aside the order of the 
District Judge and adjourn the case for the question of the person 
aa 5% a + 16th January 1908, l 
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to be appointed receiver to be heard and determined, till the 6th 
February. Costs will be reserved. 


This appeal again coming on for heating this + day after 
adjournment as per above order of the Court 


The Court delivered the following 
JUDGMENT :—We confirm the appointment of the 


Receiver, The appellants are entitled to costs in this and in the 
lower appellate Conrt. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 
Present:—Mr. Justice Benson, Mr. Justice Wallis and 
Mr. Justice Krishnaswami Aiyar. 





Vidyapurna Thirthaswami .. Appellant* 
v. - (Plaintif) 
Uggannu a -- Respondent 

. (Defendant). 


Land Tenure—Mulgeni Tenure—Increase in Government assessment—Liability to 
pay—Mulgar liable to pay. š 

In the case of Mulgeni tenures in South Canara, if the Mulgenidar pays the 
increase of revenue, he is entitled-to recover it back trom the Mulgar (under S, 35 of 
the Revenue Recovery Act), in the absence of any provision in the Mulgeni Chit about 
the liability to pay the increase in Government assessment, the Mulgar being the 


` Jandholder” within the meaning of the Revenue Recovery Act, even though it may 


be that both the Mulgar and the Mulgenidar will have to hear the burden in equitable , 
proportion but for $. 35 of the Madras Revenue Recovery Act. 

Second Appeal from the decree of the District Court of 
South Canara in A. S. No. 144 of 1906 presented against the 
decree of the Court of the District Munsif of Mangalore in 
O. S. No. 84 of 1905. 


P.R. Sundara Atyar and. Æ. Vajnanaraina Adiga. for ap- 
pellant. 

K. Narayana Rao fcr respondent. 

P. R. Sundara Azyar contended that the revenue was 
acharge on the land by S. 2 of the Revenue Recovery Act, 
and that therefore the revenue was, in the absence of any 
contract to the contrary, payable by the owners of the various 
interests in the land in proportion to their respective interests. 
This is the principle applied. in England in the incidence of 





* S. A. No, 229 of 1907, t 23rd March 1908. * 6th May 1910. 
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land tax—see Watson v.:Home*; Mansfield v. Relf?.; White- vets 
. 1 RT 
feld v. Brandwood? ; WOODFALL (18th Edn.) p. 636; Smith Ve y, 


Humblet ; Chandler v. Webster”; cited also Elliott v. Crutchley". Uggann 
‘This principle has been, with a slight variation, applied in S.A. 
582 of 1908 ; vide also Mahamad Sahat v. Mussmat Sayeduntssa”. 
Where there is no contract, the right principle to apply is‘ he who 
enjoys the benefit, must bear also the burden’—Subrahmaniem v. 
‘Venkatasubbaraya*, 
The extra burden that is imposed is not a burden contem- 
plated by the parties, and therefore it must be borne by the 


parties in proportion to their interest. 


He submitted that the cases in Babshettly v. Venkata- 
ramana?’ and Ranga v. Subba Heggade?® proceed upon the footing 
that the claim is a claim for enhancement of rent, Itis no 
more a claim for enhancement of rent or an attempt to make a 
new contract between the parties than that in Kvreshuzer v. Ara- 
ppult Atyar’*, The case of Secrefary of State v. Fernandes*? 
simply follows the Bombay cases and does not refer to the rele- 
vant sections of the Revenue Recovery Act. He submitted that 
the pattahdat merely represents the land so far as the Govern- 
‘ment is concerned, and the fact that he has been selected to re- 
present the land does not take away the liability to contribute. 
‘Reference was made to Order 31 of Board’s Standing Orders. 
‘S. 35, he submitted, provided only for cases where, as between 
the tenant and the landlord, the landlord alone was bound to 
pay. Hesubmitted also that in this case the tenant was either 
the pattahdar himself or was a joint pattahdar with the land- 
lord, and that this case stands uncomplicated by any broader 
question. He also referred, on this subject, to G. O. 757 of 
25-38-1902. 

K. Narayana Row—for respondent—submitted that in effect 
it would be making a new contract between the parties and that 
the cases Badbshetty v. Venkatramana ° and Ranga v. Subba 
Heggade*® were tightly decided. He referred to the South Canara 








1. (1827) 31 R. R. 200. 2, (1908) 1K, B. 71. 

3. (1818) 20 R. R. 712=2 Starkie 440. 4, (1654) 16 C. B, 321, 

5. (1904) 1 K. B. 493. 6. (1906) A.C. 7. 

7. (1907) 12 0. W.N. 154. 8, (1906) 18M. L, J. 863, 
9 (1879) L L. R.3 B. 154, 10. (1380) I. L. R, 4 B. 473, 
11. (1904) 14 M. L, J. 488. 12 (1907) I. L. R. 30 M. 875 


“s 
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“idyapurna . Manual, p, 118, as to what warg was, and contended that the 
eon landlord was the owner of the reversion, and was entitled to the 


Uggannu, 


property on failure of heirs of the mulgentdar—Timmarsa Puranik 
Badtya Kuppa Gouda! ; that the only person that was liable 
under the Rent Recovery Act was the pattahdar. He referred to 
Ss. I, 2, Ix, 41 and 42 and said that S.35 of the Revenue 
Recovery Act was conclusive of the tenant’s rights ; that it was 
not open to the Government to make any man represent the land. 
He referred also to 15 Bom. Gazetteer 180 (Vol. ii) to show how 
the question had been dealt with in Bombay. 


P. R. Sundara Atyar, in reply, referred to MacKLEpy’s 
Roman Law and HuntTER’s Roman Lawon Empheteuta with 


reference to the incidence of taxation. Cur ad Vult. 
On further argument, he referred to preamble to Regulation 


XXVI of 1802. The tax itself is on the land. The tax is not a 
personal tax, with land as collateral security. The dzcfa bearing 
on the question as to whether Government could register the 
tenant as pattadar are to be found in Muthunatyan v. Sinna Sa- 
mavatyar?; Madathapu Ramayya v. Secretary of State?. They 
only say that a trespasser cannot be registered; referred to 
MACLEAN’S Standing Manual, Vol. I p. 122. 

Pattah is not a muniment of title but only records fiscal 
arrangements with the Government—Standing Order No. 31. 


-The question is as to who is the proprietor. Proprietorship is cut 


up intomany parts. The Government registers the largest or the 
most dominant partner but s.ill the others are to contribute their 
share. The mulgentdar is really a sort of subordinate proprietor. 
Subramania v. Mahalinga* does not touch the point. 

[Wallis J. referred to Abhiram Goswami v. Shyamacharan 
Nandi”.] 

K. Narayana Row, contended thatit is only the wargdar 
that is the proprietor whose name can be registered. The 
Government’s action in registering one who is admittedly owner 
of a fractional interest would be wlfra veres. Cur ad Vult. 

The Court made the following 

ORDER t.—The District Munsif states that the mulgar 
and the mulgentdar ate jointly entered in the register as 





1. (1865) 2 B. H.C. 66. 2. (1905) I-L-R. 28 M. 526, 
s. (1903) LLB. 27 M. 386, 396. 4, (1909) 19 M.LJ. 627 (F.B.)= 
5. (1909) LLR. 36 C. 1008 (P,C.) LLR. 33 M. 41. 


T 29th Qctoher, and 13t November 1909 ; 18th February 1910, 
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puttahdars. The District Judge says that the mulgar is the put- File despa 
tahdar and this seems to be supported by Exhibit D. It is strong- aa 
ly contended before us that the mulgenidar alone isthe puttahdar, Uggannu. 
and the puttah, Exhibit B, as translated to us, seems to bear this 
interpretation. We must ask the District Judge to enquire and 
report who is, in fact, the registered puttahdar. 

Fresh evidence may, if necessary, be taken on this question. 
The report should be submitted within one month, and seven 
days will be allowed for filing objections. f 

In compliance with the above order, the District Judge of 
South Canara submitted his report to the effect, that the plain- 
tiff, according to the true translation, was the registered put- 
tadar. Defendant’s name was merely entered on the puttah as 
the mulgeni tenant under the plaintiff, 

This second appeal coming on for final hearing after the 
receipt of the above report the Court delivered the following 

JUDGMENTS :— Benson. J.:—In this case the question for 
decision, is whether the defendant, who is the holder of certain . 
land on mulgeni tenure in South Canara, under the plaintiff, who 
is the mulgar, is bound to pay the whole or any part of the in- 
creased assessment imposed upon the land by Government at the 
recent re-settlement of the District. The question is of great 
- general importance as the mulgeni tenure is very common in 
South Canara, and in some cases the increase in the assessment 
is more than the whole rent reserved to the mulgar, so that if the 
whole increase of assessment is thrown on the mulgar alone, he 
will cease to derive any benefit at all from the land, except such 
as may arise from a‘ remote reversionary interest, The plaintiff, 
who is the mulgar, is the holder under Government of an estate, 
or warg, consisting of various portions of land. Under the old 
revenue settlement of 1819 such estates in South Canara were 
liable to pay a lump sum as assessment on the whole estate, 
instead of having an assessment fixed on each field or portion of 
the estate as is usual in other parts of this -presidency. In 1870, 
the plaintiff granted to the defendant a portion of this land on 
a perpetual lease, (mulgeni chit) Exhibit A, the terms of which 
are as follows :— 

«46 field plots of the seed area of 6 mudis, total. bail, 
majal, bettu of the total seed area of 10 mudis, 52 fruit bearing 
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cocoanut trees, 4 plants, I Jack, 1 Hebbalasu tree, 5 Honne, 3 
palmyras, 6 tamarind and sundry trees, built house, cowhouse, 
outhouse, tank, well, etc., for which Rs. 95 in cash; Rs. 2 for 
toad cess ; total Rs. 97—ninety-seven are fixed, witch sum you 
shall pay yearly to the treasury within Palguna Bahula 30 of each 
year from this year onward and get receipt. You may effect 
improvements on the said property and enjoy from generation to 
generation. Neither the Mutt has reason to ask for more rent 
than that hereby fixed, nor you that the rent should be lessened. 
Not only will you deliver up the land at the time when you do 
not want them, [on taking the improvements which respectable 
persons (sic) value from the treasury if any improvements have 
been effected thereon] but you have no reason to alienate to any- 
body in any manner, your rights on the security of this instru- 
ment. Ifthe rent isin arrears by not being paid within the 
time above described, you must pay it with interest at 12 per 
cent after the time; you shall also give two vegetable loads and 
compulsory labour (bitti) in the same manneras for tenants 
conduct themselves.* You cannot disfigure the land by cutting 
down prohibited trees, etc. To such effect is the mulgeni chit 
executed,” ee 


It will be observed that this document does not make any 
reference to the Government assessment, or asto who is to pay 
it. 

As a matter of fact there was no separate assessment of 
revenue on the portion alienated, and the plaintif continued to 
pay Government the assessment on the whole warg after the 
grant of the mulgent, just as he did before the grant. But in the 
recent settlement of the District the assessment was largely in- 
creased and it was fixed on each field and a separate puttah 
(Exhibit B) was issued in respect of land held by the defendant 
under his mulgeni lease in which the assessment on this land 
was fixed at Rs. 48-5-0 per annum. ' 


There was a dispute before us as to who is the puttahdar in 
Exhibit B and therefore the ‘land-holder” under S. x of 
the Rent Recovery Act, II of 1864, and bound to pay the revenue 
to Government under S.3 of the Act, as held in the recent 


* Except the cutting of fuel and leaf for purposes of cultivation of the land, 
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Full Bench case of Subramanta Chetty v. Mahalingasamt Sivan,! 
reported in 19 M.L.J. 627. 

As the document was translated to us, the defendant 
(mulgenidar) appeared to be the puttahdar; but the District 
Judge had stated that the plaintiff (mulgar) was the puttahdar 
though the defendant’s name was shown in the puttah as mul- 
genidar, and the District Munsif had stated that the puttah 
‘stands in the name of both the plaint mutt and the mulgeni 
tenant, and, therefore, so far as the Government is concerned, 
the mulgeni tenant is as much bound to pay the assessment as 
the mutt. As between the landlord and the tenant the question 
is one of contribution. ” 

In this state of things we referred an issue to the District 
Judge to decide who is, in fact, the registered puttahdar. His 
finding is that according to the true translation of Rxhibit B the 
plaintiff-mulgenidar isthe puttadar and that the entry relating 
to the defendant-mulgenidar is not to the effect that he is the 
puttahdar, or even a joint puttahdar, with the plaintiff in the 
ordinary sense, but merely the mulgeni tenant under the plaintiff 
as landlord. Objection has been taken before us to this construc- 
tion of the puttah, but we are satisfied that it isthe true con- 
struction. It is therefore not necessary for us to consider 
whether Government could legally grant a puttah tothe mul- 
genidar solely or jointly with the mulgar, onthe ground that 
the mulgenidar now has a larger interest in the land than the 
malgar. 

The plaintiff being the puttahdar, and the defendant being 
his tenant, and having paid the revenue due on the Jand in 
Exhibit A, the defendant is entitled to recover the same from 
the plaintiff in accordance with the provisions of S. 35 of 
the Revenue Recovery Act II of 1864, which enacts that it 
shall be lawful for any person claiming an interest in land 
which has been, or is about to be, attached, to obtain its release 
by paying the arrears of revenue, and adds that “all such sums, 
if paid by atenant, may be deducted from any rent then or 
afterwards due by him to the defaulter.” 

If the plaintiff were allowed to succeed in the present suit 
he would deprive the defendant of the right secured to him by 
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this provision of law, On this short ground the appeal must 


Thirthaswami fail. 
v. 


Uggannu. 


But in the argument before us the effect of S. 35 was 
hardly at all considered. Both sides argued the appeal on 
general principles and with reference to what would be equitable 
apart from S: 35. In view of the hardship which the new 
settlement has caused to many of the mulgars, and the possi- 
bility that the matter may be the subject of legislation, I will now 
refer to those arguments, 


The plaintiff’s vakil contended before us that the whole of 
the increase over what may be called the old assessment should be 
borne by the defendant or that the increase should at least be 
shared between the plaintiff and the defendant in proportion to 
the benefit which each derives from the land. He based this 
claim mainly on the contention that the defendant under the 
terms of Exhibit A is in fact the beneficial owner of the land 
subject to a fixed perpetual rent charge inthe plaintiffs favour, 
and that the plaintiff is in the position of a person who has only 


"such a charge. 


I am unable to accede to this contention. ‘The respective 


interests of the mulgars and mulgenidars are well described in 


Sturrock’s Manual of the District, page 130, Volume I, in these 
terms:—‘‘ The mulgeni or permanent lease is of very old stand- 
ing in Canara and is described as follows in the proceedings of 
the Board of Revenue, dated sth January 1818 :— 


“The mulgentdars or permanent tenants of Canara were a class 
“ of people unknown to Malabar who on condition of the pay- 
“« ment of a specified invariable rent to the mdz or landlord and 
“ his successors, obtained from him a perpetual grant of a certain 
“ portion of land to be held by them and their heirs for ever: 
“ This right could not be sold by the sudgenzdar or his heirs, but 
“it might be mortgaged by them and so long as the stipulated 
“ rent continued to be duly paid, he and his descendants inherit- 
“ed this land like any other part of their hereditary property. The 
“ landlord and his heirs were precluded from raising the rent 
“ of the permanent lessee. It was, theieiore, originally either 
“higher than that procurable from temporary tenants, or 
“it was fixed at the same or at a lower rate in consideration of 
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“ a certain sum being paid as premium or purchase money for vidyaparna 
“ thé grant in perpetuity, or as a favour conferred by the land- ee 
- Jord, on some of his dependents. It amounted in fact to a per- TI 
“ manent alienation of a certain portion of land by the landlord, 
« for it never again lapsed to him or his descendants except on 
“the failure of heirs to the permanent lessee. This class of 
“ people may, therefore, be considered subordinate landlords 
“ rather than tenants, especially as, though many of them cultiva- 
“ ted their lands by hired labourers or slaves, others sub-rented 
“ them to chalgenigars or temporary tenants.” 
The mulgent of the present day differs but little from that 
above described. In some cases sale is allowed as well as mort- 
gage, but in others, and probably in the majority of mulgenz leases 
now executed, the lessee’s powers of alienation are much restrict- 
ed, and forfeiture of the lease is provided for non-payment of rent, 
for waste, or for unauthorized alienation. Asa set off against the 
forfeiture for alienation, it is provided that, if the lessee desires 
to give up the land, he shall do so to the lessor, receiving from 
him the value of any improvements that may have been made. 
In some cases a premium is paid in addition tothe rent reserved. 


It will be observed that under the terms of Exhibit A the 
defendant is restrained from alienation, and even from cutting 
wood, except for limited purposes; and under the customary or 
common law of the district, te plaintiffappears to have the rever- 
sionary interest in the land on failure of heirs to the mulgenidar. 
Both the plaintiff and the defendant have interests in the land, and 
those interests are defined partly by the terms of the contract 
between them, Exhibit A, and partly by the incidents which the 
customary law attaches to the tenure. 

I cannot on the other hand accept the defendant's contention 
that under the terms of Exhibit A the plaintiffis bound to pay 
the whole of the increase im the assessment imposed by 

. Government. . 


Exhibit A contains no provision for the contingency that 
has arisen, and there is no reason to suppose that either party in 
1870 at all contemplated that contingency. 


It must be remembered that from the date of “the tharao 
settlement” in 1819 no change had ever been made by Govern- 
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ment in the assessment then fixed on the various wargs through- 
out the District. It had remained uncharged for 5o years and 
there is no indication in Exhibit A that either party to it contem- 
plated the possibility of an enhancement of the assessment. The 
fact that the plaintiff had always paid the then existing assess- 
ment on the warg and made no provision for transferring to the 
mulgenidar any increase that might be imposed in future by 
Government cannot, in the circumstances of this case, be taken 
to indicate an implied contract that the plaintiff would pay such 
increase. 


_ In the recent case of Mahamad Sahatv. Mussammat Sayedue 
nissa Bibi? the perpetual lease granted by a Zemindar to his 
tenant provided for the rent in these terms: “ At varying jamas, 
to wit, on an annual uniform Jama of Rs. 1,580 from 1289 to 1291 
(Fasli) and at an annual uniform consolidated Jama of Rs. 1,585 
of the current coin from 1292 (Fasli) together with abwad, such as, 
selamt for Dusserah and Holi, Purkha, ‘Sair, Road cess, Public 
Works cess, etc., all of which are included in that very sum of 
Rs. 1,585.” The High Court of Calcutta-held that “the contract 
did not provide that if the cesses were increased in future the `- 
additional burden should fall upon the landlord. The only 
reasonable interpretation of which the covenant in question is 
capable is that the amount annually payable by the tenant, 
namely, Rs. 1,585, included aġwabs, Koad cess and Public Works 
cess. No dubt it was a consolidated amount, but the contract ` 
does not provide for the contingency which has happened, 
namely, an increase in the amount of cesses levied by the State”. 


* * * * * 


‘« The clause in question in the lease now before us seems, 
therefore, to imply nothing more than this, that Rs. 1,585 was 
the total amount inclusive of adwads and cesses. ‘There is nothing 
to show that the parties contemplated a possible increase 
in the amount of cesses leviable by Government, and they do not 
appear to have provided for this particular contingency. If so, 
the obvious result is that the rights and liabilities of the parties 
must be regulated by the statute only, except in so far asthe 
contract has made provision to the contrary.” 
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' x Vidyapurna 
Tn the case before us the contract ‘between the parties does qitisswami 
Y 


not provide, nor has Government directly declared by law, how ie can 
the increased assessment is to be distributed between the mulgar | — 
and the mulgenidar or other persons interested in the lands PE 
though S. 35 of the Revenue Recovery Act does, as we have seen, 
indirectly, and as it were unintentionally, imposed the whole 
burden on the pattahdar. 

Before considering how the enhanced assessment ought, in 
accordance with principle, to be distributed between the mulgar 
and mtlgenidar, I may refer briefly to the cases relied on by the 
defendant as supporting his construction of Exhibit A. Those 
cases are Babshettd v: Venkataramana? and Ranga v. Subba 
Heggade.? These cases were followed, but without discussion, by a 
Bench of this Court in S. A. No. 1245 of 1907 (unreported). 


In the earlier of the Bombay cases the terms of the mulgeni 
chit are not set forth, but it is stated that “the plaintiff's claim 
may properly be regarded as one to recover arreats of rent at a 
rate exceeding that engaged for in the Aabwlyat by the same sum 
that the Government assessment which the -plaintif himself now 
has to pay exceeds what he paid when the mulgent contract was 
made” (p. 157), and this claim was negatived on the ground that 
the rent was fixed by the terms of the contract. 

The later of the Bombay cases treated the question as settled 
by the authority of the earlier case. 

It may, I think, be doubted whether these cases apply to 
the present case, for the claim of the plaintiff in the present 
case cannot, in my opinion, be properly regarded as a claim for 
an enhanced rent. The rent has been fixed by the contract 
(Exhibit A), but the imposition of a higher assessment by Go- 
vernment is a matter outside the terms of the contract alto- 
gether and is-not provided for in it either expressly or im- 
pliedly. 

The assessment has nothing to do with the rent. The 
plaintiff does not seek to recover it asrent, though he says that 
the defendant may be declared to be liable to pay it along 
with the rent, this being no doubt a matter of convenience. The 
proper view appears to be that a burden has been unexpectedly 
thrown on the land by the Government, and the question is how 


1. (1879) LLR. 8 B. 164, 2. (1880) LL.R, 4 B. 473, 
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this burden ought to be distributed between the persons interest- 
ed in the land. ‘This aspect of the question was not considered 
in the two Bombay cases. The theory on which the land assess- 
ment is fixed in this Presidency is that the Government is entit- 
led to a certain share of the produce of the land, and the money 
assessment is the value of that share. When an enhanced 
assessment is imposed it is usually due toan increase in the 
money value (or price) of the produce, or it may be due to in- 
creased productiveness of the land, improvement of communi- 
cations and opening up of new markets, or because the 3former 
assessment was for any reason too low. (Standing Orders of the 
Board of Revenue, Chapter I. Part I, S. O. 1.) 


P Inthe present case the plaintiff alleged that the increase of . 
assessment was due to improvements made by the defendant and 
argued that for this reason the defendant should’pay the increased 
assessment or at least so much of itas was due to the improve- 
ments. The District Munsif, however, found that the increase 
was not due to the tenant’s improvements and I may say that it 
would ordinarily be difficult to prove that the whole or any 
definite part of the increase isdue to such improvements since 
the Settlement Department, as I understand, does not ordinari- 
ly tax such improvements but takes into consideration a great 
variety of other circumstances in fixing the'assessment, and deals 
with large tracts of country.rather than individual fields. (Stan- 
ding Orders of the Board of Revenue, Chapter I Part I. S. 0.1). 
Even if a part of the increased assessment were due to the 
defendant’s improvements, I doubt whether this should absolve 
the plaintiff from all liability in respect of such part, since his 
reversionary interest would have been rendered more valuable 
by the improvements effected and it would be reasonable that on 
this account he should beara part of the increased assessment re- 
sulting, from the improvements. I have said that the assess- 
ment is a burden imposed by Government on the land, and I 
think that this is the correct view since the assessment represents a 
share of the produce of the land, aad under the Revenue Recovery _ 
Act II of 1864, S. 2 “the land, the buildings upon it, and its 
products, shall be regarded as the security of the public revenue.” 
As stated by Mr. Baden-Powell : “In Madras the system 
of Revenue Settlement dọeş not involve the preliminary 
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determination ofany person to be the « proprietor” and to accept Vidyapurna 
the settlement terms: it goes straight tothe land,and determines, THiS 
according to its own rules and principles, what that field or survey Useannu. 

unit ought to pay, no matter who holds it.’ (Land System of Benson J, 

British India, P. 33, Vol. III}. It follows that in the absence of a 

contract to the contrary, express or implied, the burden should be 

shared ¢n¢er se by the persons interested in the land in proportion to 

their respective interests, that in proportion to the benefit which 

. each derives fromthe land. This was the conclusion recently 

arrived at by a Bench (Miler and Sankaran Natr, JJ.) of this 

Court in a very similar case from the same district (S. A. 582 of 

1903 unreported in which, however, no reference was made to 

the effect of section 35 of the Act) and it is the principle adopted 

in the English Land Tax Act. As observed by Vaughan Willi- 

ams, L.J. in Mansfield v. Relf’: “Under the Land Tax Act, irres- 

pective of any covenant on the subject, the incidence of land 

tax on the persons interested in land is intended to be propor- 

tionate to the benefit which they respectively derive from the 

land, whether in the shape of rent or occupation.” 


In the present case we have found that there was no contract, 
express or implied, between the plaintiff and defendant as to 
how the increased assessment should be borne. It ought, there- 
fore, in accordance with principle, to be shared between them in 
proportion to the benefit which each derives: from the land, 
but having regard to S. 35 of the Act we cannot give effect 
to this view and must dismiss this second appeal with costs. 

Wallis J :—In 1871 the plaintiff demised the suit lands 
on a perpetual lease to the defendant at a fixed rent under 
Exhibit A. None the less he still continued to be the proprietor 
of the lands—see the recent decision of the Privy Council in 
Abhiram Goswami v. Shyama Charan Nandi ?—and therefore, 
as will be shown, he also continued to bethe“ landholder, ” 
as defined in the Revenue Recovery Act, of these and the 
other lands comprised -in the warg and to be liable for the 

, assessment fixed on the: warg, and if such assessment was 
allowed: to fall into arrears and was paid’ by the tenant, the 
defendant, the defendant was entitled to deduct the sums 
so paid from any rent then or afterwards due to the p'aintiff 
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under S. 35 of the Act. Thus the tenant did not by the 
terms of his contract undertake to contribute to the assess- 


-ment, but only to pay the fixed rent in consideration of 


which he was to be entitled to the enjoyment of the premises, 
and the law, on the other hand, entitled him to deduct from such 
fixed rent any assessment he had to pay to prevent the demised 
land from being sold for arrears of revenue. It may, I think, be 
inferred inthe peculiar circumstances of South Canara where 
these lands are situated, that neither the plaintiff nor the defen- 
dant, at the time of entering into the lease, contemplated the 
eventuality of an increase in the assessment, but I cannot see 
how a subsequent increase contrary to the expectation of the 
parties can affect the right of the tenant to enjoy the premises 
at the stipulated rent, or deprive him of the right conferred 
upon him by §.35 of deducting any assessment he has to 
pay fromthe rent payable tothe plaintiff. The plaintiff is 
undoubtedly the proprietor of the lands and as such is the per- 
son to be registered under S. 2 of Regulation XXVI of 
1802, and there can, I think, be equally little doubt that the 
registered proprietor is the “landholder” within the meaning of 
the Revenue Recovery Act. This was expressly decided by 
this Court after full consideration in Secretary of State v. Ashta- 
murthz* and the Legislature, accepting and acting on that deci- 
sion, proceeded to pass Madras Act Ill of 1896. In Malabar as 
recited in that Act, landed property had in many cases not been 
registered inthe names of the proprietors thereof, and it was 
therefore thought proper to provide a summary means of ascer- 
taining who these proprietors were so that the land might be 
registered in their names. Section 13 provides that the prop- 
rietor ascertained in this summary manner and registered as 
such “shall be deemed to be the ‘land holder’ in respect ot 
such estate within the meaning and for the purposes of the 
Madras Revenue Recovery Act, II of 1064, aud no proceedings 
taken under the said Act against such person or against any land 
registered in his name shall be deemted invalid or ineffectual by 
reason of any error in such registration or on the ground that 
such person was not the real or sole proprietor.” The Legisla- 
ture could not well have indicated more clearly that the 
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proprietor is the landholder within the meaning of Act II of 1864. vidyapurn» 
In these circumstances it seems tome clear that, the plaintiff Thirthaswan 
being the proprietor and having been registered as such and Uggaonu. 

revenue collected from him as a Government could 

not, if so minded afterwards, transfer the status of landholder to 

the tenant. I: say this because it was suggested in the present 

case that the pattah which has been put in evidence should be. 
read as issued to the defendant and not to the plaintiff. It has 

now been ascertained that this is not so, but, even if it had been, 

I do not think the issue of a pattah to the defendant would have 

the legal effect of making the defendant the landholder instead 

of the plaintiff. I may observe further that whatever was done 

in this case the G. O. settling the terms of re-settlement which 

was read to us during the argument directs the pattahs to be 

issued tothe wargdars—obviously the correct course. In the 

Secretary of State v. Fernandes,* to which I was a party, the 

question whether the Government could by-an executive act 

convert mulgeni tenants into landholders was raised, though it 
was not necessary to decide it, and the subsequent discussion 

has only served to confirm me in the opinion that Government 

has no such power. I alsosee no reason to differ from the 

decisions in Baba Shetti v. Venkatramana? and in Ranga v. Subba 

Heggade® which, in my opinion, are on all fours with the present 

case. It is true that the question whether the Court could treat 

the increased assessment as the imposition upon the land of a 

new charge not contemplated in the contract and apportion it 

between the parties interested was not in terms raised or consi- 

dered in these cases. That of course would be the most equita- 

ble way of dealing with the question and I should be glad to see 

it dealt with by the Legislature on these lines, but it is not open 

to the Court, in my opinion, todo this asit would be opposed 

to the provisions of §. 35 of the Revenue Recovery Act. 

I’am, therefore, of opinion that the District Judge was right and 

that the appeal should be dismissed with costs. 

Krishnaswamy Atyar J :—I agree in the judgment of Mr. 
Justice Benson. Section 35 of Act II of 1864 appears to me to 
be decisive. I express no opinion on the question whether it is 
competent to Government to give a ryotwari pattah to any one 
other than the proprietor of the land having only a subordinate 


interest in it. 


Wallis J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Sankaran Nair. 


Sennayan Chetty .. Appellant* 
v. (Plaintif ) 
Sinnappan Servai .. Respondent 
(Defendant), 


Religious office—Release to neat man entitled— Validity of. 

A renunciation of a non-hereditary. religious office (viz., a trusteeship of a private 
temple) which vested in the senior member of a family by virtue of a partition deed, 
in favor of the next senior is invalid in the absence of any rule of succession to the 
office binding upon the members either existing before or made at the time of 
partition. 


Second appeal from the decree of the Temporary Subordinate 
Judge’s Court of Madura in A. S. No.7 53 of 1907 presented against 
the decree of the Court of the District Munsif of Periyakulam 
in O. S. No. 193 of 1906. 

This was a suit for recovery of properties mentioned in the 
plaint schedule from the defendant and for a decree for 
Rs. 227-5-4 duc by the defendant as lessee, for rent. The plain- 
tiff also claimed profits that might arise from the land until the 
date when the land was delivered over to him. It was alleged in 
the plaint that the properties in question had been, in a partition 
effected among the co-parceners of the plaintiffs family on the 
7th June 1897, set apart for the due celebration of festivals in 
the Vishnu and Siva temples at Batlagunda. ‘The deed of par- 


tition was filed with the plaint and it was stated in the plaint 
that Venkatraman Chetti, the plaintiff's brother, became under 


the terms of the deed, the trustee of the property with full 
powers to let it out to whomsoever he pleased, and that in pur- 
suance thereof the said Venkataraman Chetti leased it out for a 
term of 10 years to the defendant. It was also alleged that Ven- 
katraman Chetti was very indifferent about the administration of 
the trust : the plaintiff as the next senior member of the family 
assumed the duties of the trustee andgot also from Venkat- 
raman Chetti a release deed on 2nd January 1904 relinquishing 
in his favor his rights as the trustee of the property. 

The defendant contended zzźer alia that the plaintiff 
had no cause.of action against him and that the present suit 
could not lie because the requirements of S. 539, C.P.C., have not 
been complied with. Plaintiff's right as trustee was questioned, 
Venkatraman Chetti was not competent to relinquish his trustee- 
ship during his lifetime in favor of the plaintiff inasmuch as 
the partition deed creating the trust did not provide for the 
delegation of powers by one trustee to another. 

æ §, A. 1820 of 1908, 23rd March 1910. 
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The following amongst other issues were framed :— 


Senna yan 


I. Whether the plaintiff had become trustee and whether ` kinnanpan 


he was entitled to be in possession of the plaint property. 

2. Whether the renunciation’by Venkatraman Chetti was 
true and valid as against the defendant. 

3. Whether the plaintiff's suit was barred by S. 539, C.P.C. 

The District Munsif found issues (1) and (2) in the negative 
and issue (3) in the affirmative. The District Judge concurred 
with the District Munsif, and hence the appeal. 

P. C. Lobo for plaintiff-appellant. 

C. Madhavan Nair for defendant-respondent. 

P. C. Lobo.—A: release or renunciation of a religious office, 
e.g., the trusteeship of a temple, is valid if it isin favour of the 
person or persons next entitled, Kuppa Gurukkal v. Dorai- 
swami Gurukkal* ; Narayana v. Ranga?; Mancharam v. Pran- 
shankar?; Nirad Mohini Dassi v. Shibadas Palt. Gopinatha v. 
Ramachandra’ decides that dismissal of a hereditary offcer lets 
in the next heir. ae 


C. Madhavan Natr.—'The only Madras case which in any way 
implies the position of the appellant, and that too in a negative 
way, is Narayana v.. Ranga.” The question is left open in Anna- 
samt Pillai v. Rama Krishna Mudaliar*. Ramanathan Chetty v. 
Murugappa Chetty 7 isan exception on account of its peculiar 
facts, The right to trusteeship is to be determined from the terms 
of the trust deed, ifany, andif there isno deed, then from the usage 
of the institution. The Madras High Court has not accepted the 
position taken by the Bombay and Calcutta High Courts. If the 
trust is a public trust, then recourse must be had to the Courts 
for a valid appointment of the trustee. Ifit isa private trust, 
then all the members of the family in whom the trusteeship vests 
must join in regulating the succession. The deed of partition 
confines itself only to the case of one succession. ‘There is no 
general direction as to how all successions are to be governed. 

The Court delivered the following 

JUDGMENT :—The only provision in the partition deed, 
Exhibit A, as to the devolution of the trusteeship is that “ after 
the lifetime of the aforesaid Venkatraman Chetti the senior- 

‘most member for the time being shall manage the properties 





1. (1882) 1.L.R. 6 M. 76. 2. (1891) I.L.R. 15 M. 183. 
3. (1882) I.L.R. 6 B. 298. 4, (1909) LL.R. 36 C. 975. 
5. (1896) 6 M, L.J. 255. 6, (1900) L.L,R. 24 M. 219, 


7, (1908) LLB. 27 M. 192, 
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endowed.” -There is no provision for the renunciation of the 
trusteeship by Venkatraman Chettiar and for the appointment 
by him of his successor. It does not appear from Exhibit A. that 


‘this is a case of hereditary trusteeship. 


The second appeal i is dismissed with ‘costs. 





IN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller. 


Ramaswami Pillai fs T .. Petitioner* 

v. (Plaintif) 
Kuppuswami Pillai i zs .. Respondent 
(Defendant). 


Contract Act, S. 25, Cl. 3— Promise to pay a time-barred debt—Essentials. 

Held, that the words “balance due Rs, 80” written in the plaintiff’s accounts with 
the signature of the debtor is not a promis: within the meaning of Ñ, 25, Cl. 3 of the 
Contract Act, to pay a time-barred debt. 

Semble :—Tbe promise to which 8, 25, C1. 3, of the Contract Act, refers isa pro. 
mise to pay with a consciousness that the debt is barred. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subordinate Judge’s Court of 
Tuticorin in S.C.S. No. 1404 or 1908. 

Suit on a pronote dated 19th July 1902. 

The suit note, Exhibit A, bore an endorsement dated 3rd 


September 1905 (3 years, beyond the date-of the note) in the 
‘hand-writing of the defendant and signed by him to the effect 


that on settlement of account on that date, it was found that 
Rs, 220 had been paid and the “ balance due was Rs. 80”, The 


- question was whether the suit was not barred. It was contended 


by the plaintiff-petitioner that the acknowledgment amounted 
to-a promise to pay within the meaning ofS. 25, Cl. 3, of the 


‘Contract Act. 


S. Srinivasa Azyar for petitioner. 
A. S. Batasubramanta Atyar for respondent. 
The Court delivered the following , 


JO DOMENI :—I agree with the decision in Gobind Das v, 
Sarju Das * which isin point. Even if the acknowledgment 
“balance due 8o rupees” implies a promise, it does not seem to 
me to be the promise required by S. 25 of the Contract Act. There 
is nothing to show that the debtor recognized that the debt was 
irrecoverable and still promised to pay it, and the promise to 
which S. 25 refers seems to me to be a promise to pay despite 
the consciousness that the debt is barred» The petition is dis- 
missed wiih costs. 








¥ ©, R, P. No, 289 of 09, 18th February 1910, 
i | (1908) LL.R. 30 A. 268. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kz, Chief Justice, 
Mr. Justice Benson and Mr. Justice Abdur Rahim. 


Chukkapalli Ramayya <8 s Prisoner.* 


Penal Code (Act XLV of 1860) S. 302—Laplosive Substances Act,—(Act VI. of 
1908) Ss. 3, 5— Essentials for vonviction—Evidenoe Act, Ss, 106 § 114.—Chemical 
Bwaminer s Report—Cr. P. C. 8. 378—Sxpplementing prosecution enidance. 


. Per Benson J.:—If a person buries a bom» ina frequented path where it is 
almost certain to be trodden on and to explode and cause the death of any one tread- 
ing on it, and if it does, in fact, explode and cause the death of any person, that 
person is guilty of murder unless he can explain his action in sucha way as to 
negative the inference as to his intention which the nature and circumstances of the 
act suggest. 


Per Abdur Rahim J.:—A Chemical Examiner's report is admissible in evidence 
without the Chemical Examiner being called asa witness. But the report can be of 
no use unless there is proof of the identity of articles found during investigation and 
sent to the Chemical Examiner with the articles examined by him. 


"Tt is the duty of the Prosecution to prove their allegations by means of sufficient 
and reliable evidence ; and if the evidence of the Prosecution is neither satisfactory 
nor conclusive, that defect cannot be cured by the fact that the accused is unable 
to make out positively that such evidence is false and bas been manufactured by any 
particular person or persons interested in the prosecution. Ina criminal trial even if 
the evidence in support of a charge is false, it would more often than not be 
impossible for an accused person to show how it came to be fabricated. 


, Under 8.5 of the Explosive Substances Act - it is not necessary to come to any 
more definite finding than that the accused had possession of the explosive substance 
under suspicious circumstances ; but mere suspicion would not suffice for 4 conviction 


under S. 3 of the Explosive Substances Act, the gist of the latter section being the 


causing ofan explosion unlawfully and maliciously which must be proved in the 
ordinary way. : 

The presumption under $. 114 of the Evidence Act cannot be invoked to the help 
of the prosecution for murder on the bare circumstance that the accused had got one 
of the implements which form an ingredient of a bomb prepared by a blacksmith some 
days before the occurrence and had given a false name to the blacksmith and had 
failed to give a proper account as to what became of the implement afterwards. 


Where the deceased was blown to pieces by theexplosion of an infernal machine 
buried in a pit dag ina frequented foot-path and upon the evidence it was found that 
the Ist accused had an iron arch used as an important part of the machine made 
through a blacksmith some days before the occurrence and when procuring it and on 
being questioned gave & false name and address and stated that it was required for the 
purpose of.distillation (which purpose was not made out) and at the trial the prisoner 





*Ref, Trial No, 39 of 1909.—Criminal Appeal No, 600 of 1909, 
I 


Inre 
Ramay ye 
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Ramayya. 
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denied having bad anything to do with the iron arch and the explosive or infernal 
machine ig such as ig used for destruction of human life and property : 


Held by Benson J. that the accused was guilty of murder under S. 302, LP.C, 
and of the offences under Ss, 3 and 5 of the Explosive Substances Act VI of 1908. 


(Per Chief Justice and Abdur Rakim J.)—The evidence was not sufficient to support 
either a conviction for murder under 802, I. P. C., or of an` offence under S, 3 of the 
Explosive Substances Act VI of 1908. 

Heid Per Curiam.—The accused is guilty of an offence under §, 5 of Act VI uf 1908, 


On a reference under $. 378 of the Cr. P. C. where the Division Bench were agreed 
upon a particular conviction, the Judge hearing the reference was not entitled to go 
behind it, and henee the propriety of the conviction under 8.5 of Act VI of 1908 in the 
case could not be questioned. 

Trial referred by the Court of .Sessions of the Guntur Divi- 
sion for confirmation of the sentence of death passed upon the 
prisoner in Case No. 28 of the Calendar for r909. 


Appeal by the said ‘prisoner against the said sentence and 
against the sentences of transportation for life under S. 3 
of the Explosive Substances Act VI of 1908 andto transpor- 


tation for ten years under S. 5 of the Explosive Substances Act 
VI of 1908. l 


P. R. Sundara Atyar and A. Krishnaswamt Atyar for the 
prisoner. 


T. Richmond for the Crown. 


This case coming on for hearing before Mr. Justice Benson, 


and Mr. Justice Abdur Rahim, their Lordships delivered the 


following 


JUDGMENTS :—Benson J:—In Sessions Case No. 28 of 
1909 the Additional Sessions Judge of Guntur convicted the 
appellant, Chukkapalli Ramayya, of having murdered one 
Chennugadu on the 27th March last by means of a bomb, and 
sentenced him to death. The appellant was also convicted of 
minor charges under Ss. 3 aud 5 of the Explosive Substances Act 
VI of 1908. 


He appeals against his conviction on all the charges. Two 
other young men, Brahmans, were also tried with him but were 


‘acquitted. 


“It is clearly proved that in the early morning ot the 27th March 
last a Pariah, named Chennugadu, was blown to pieces by the 


"w 
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explosion of an infernal machine which had been buried in a pit 
about a foot deepanda foot wide which had been dug ina 
frequented foot-path between the villages of Nandivelugu and 
Tenali. Vatious broken fragments of the machine were found 
near the spot. The most important of these were a piece of iron 
band with a nipple soldered on it (Material Object No. 2), a 
similar piece of iron without a nipple (Material Object No. 3), 
a tin tube with a hole at each end (Material Object No. 1), some 
broken glass, and some pieces of paper with English print on 
them (Material Object No. 8). From these fragments and from 
the evidence of the Government Inspector of Explosives, who 
visited the spot on the 3rd April, it appears that the machine 
probably consisted of (1) an outer thin iron cylinder, with an 


explosive at the bottom, (2) of an arch shaped like 4 over 
the explosive, of which material Objects Nos. 2 and 3 were 
parts, the nippie being hollow and containing the igniting sub- 
stance, (3) the tin tube, Material Object No. 1, placed vertically 
over the nipple, the nipple fitting intoa hole at the bottom of 
the tube, and (4) possibly a rod running through the tube which 
has holesat each end. His opinion is that the machine was 
buried in the ground with an inch or two of the tube exposed, 
the application to which of force either vertically or horizontally 
would spark the igniting substance and fire the explosive. The 
report of the Chemical Examiner embodied in Exhibit C, shows 
that the explosive used was a mixture of sulphide of arsenic and 
chlorate of potash. It was apparent from the beginning of the 
investigation that Material Objects No. 2 and 3 formed one piece 


‘originally. The ragged edges of each fit exactly. Aud it was 


also apparent from the other ragged edge of Material Object 
No. 2 that another piece or other pieces, similar probably to 
Material Object No. 3, had existed and had not been found. A 
search was instituted and on the morning of the 8th April, 1909, 
one was found. It is Material Object No. 9 and its edge exactly 
fits the other edge of Material Object No. 2, Material Objects 


A 
Nos. 2, 3 and 9 thus form a kind of arch 3 [2 | 9 and were 


undoubtedly originally one piece and probably also the whole’ 


piece as the other edge of Material Objects Nos, 2 and 9 are 
wrought smooth.” 


in re 
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It will thus be seen that a peculiar and essential portion of 
the bomb was the iron arch and the prosecution has proved by ' 
the evidence of five witnesses (Prosecution Witnesses Nos. 11 to 
15) that the appellant got this arch made about ten days | 
previous tothe explosion by a blacksmith of Tenali named 
Rajagopalan (Prosecution Witness No. 11), and that the appel- 
lant when asked his name by the smith -gave a false name and 
a false residence and a false purpose for which the iron was re- 
quired. The chief question in the case is whether the evidence 
of these men is true, as alleged by the prosecution, or false, as 


‘alleged -by the defence. 


[After stating the account given by the witnesses and dis- 
cussing the circumstances which, according to his Lordship, 
shewed the truth of that account, his Lordship proceeds :—] 


On this evidence it would seem to be difficult todeny that 
the ist accused is the man who got the arch (Material Objects 
Nos. 2, 3 and 9) made by Rajagopalan some ten days before the 
explosion. The defence has, however, made an elaborate attempt 
to show from the prosecution evidence that the prosecution has 
completely changed its original ground. The contention is that 
Subbarayudu originally told the police that the man who got 
the arch made was one Kadayala Kottay:a of Kettevarom, that _ 
that man was the brother-in-law of the Village Magistrate, 
and that the latter and the police got the witnesses No. 1x to 15 
to change their story and accuse the rst accused instead of the 
Village Magistrate’s brother-in law. It is, however, a significant 
fact in connection with this defence that rst acused, in his 
statement in the lower Court or throughout the trial there, never 
put forward such adefence or hinted in any way that he had 
been made the scapegoat for the Village Munsif’s brother-in-law. 
In his statement he hints he has been made the scapegoat for 


‘the Karnam’s son, a different person altogether from the Village 


Munsif’s brother-in-law. As, however, the contention has been 
strongly urged before us, it is necessary to examine it in 
detail. It will be remembered that Subbarayudu, in his evi- 
dence already quoted, said that when he told the constable about 
having seen a thing like the bit of the bomb he had with him 
made at Rajagopalan’s smithy, he said that the constable took 


3): 
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him to the Inspector and that he then told the Inspector that 
the man who was getting it made said he was Kadayala Kottayya 
of Kattavaram and described him as a mana span taller than 
the witness, fair, and with a beard 6 or 7 inches long. The 
Inspector referred to is the local Inspector, Kasim Khan (Prose- 
cution Witness No 25). 


[After stating the evidence of the Inspector, on this part of 


“the case, His Lordship proceeds :—] 


The Inspector’s examination-in the Sessions Court, however, 
removes all doubt as to his meaning; and a reference to his 
note-book which both the Sessions Judge and this Court sent for 
and examined show clearly that the information given by 
Subbarayudu to this Inspector on the 3rd April, as recorded 
by him on that day, was that he saw “a man whose name is said 
to be Kadayala Kottayya of Kattevaram” getting the iron made, 
and he added “I did not see him before this.” If he had not 
seen him previously he could not have then known him as Kada- 
yala Kottayya of Katteveram. His knowledge was evidently 
derived from what the man said of himself. What is recorded 
in the note-book cannot, of course, be used as evidence against 
the accused, but it is admissible for the purpose of showing that 
the words in Exhibit *I should not be construed as contradictory 
of the witness’s evidence at the trial or as showing that the latter 
is false. It is clear beyond doubt that from the beginning the 
case for the prosecution was that the man gave himself out as 
Kadayala Kottayya of Katteveram, not that Subbarayudu knew 
him previously by that name and address. [The learned Judge 
then discusses the evidence supporting the above point.] 


The defence has dwelt on the improbability of a man getting 
part of a bomb openly made by a strange smith and in the 
presence of witnesses. The argument is entitled to weight, but 


‘it must be remembered that whoever wanted an iron implement 


like the arch and nipple would, of necessity, have to go to some 
smith to get it made. The thing in itself would not suggest any 
preparation for an offence, and the man may well have failed to 
realise that it would be found after the explosion and giveaclue 





— 


[*Evidence of Subbarayudn at the preliminary inquiry +-ED.] 
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to the offender. Moreover, it was probably safer to go in an 
ordinary way by daylight than to attract suspicion by going 
secretly, or at night. The smith and his assistants were compa- 
tatively recent arrivals at Tenali and did not previously know 


the rst accused or his address. He probably did not anticipate 


witnesses like the 12th and 15th Prosecution Witnesses coming in 
while the thing was being made. 

On the whole, then, it must be held that the evidence of 
Prosecution Witnesses Nos.11 to 15 establishes beyond reasonable 
doubt that it was the rst accused who got the iron arch (Material 
Objects Nos. 2, 3, 9) made about ten days before the explosion, 
and that he then gavea false name and address, and falsely stated 
that he was having it made for the distillation of essences. 

Apart from the making of the iron arch, the prosecution has 
sought to establish the guilt of the rst accused by showing that 
at the search of his house, two hours after his arrest on the 6th 
April, a paper with a little picric acid in it was found tied in a 
corner of a cloth in his house and also that a quantity of violet 
powder was found in his house wrapped in a piece of paper 
[Material Object No. 13) which was part of page 14 of the Intro- 


-duction to the ‘Report of the Tenth National Indian Congress, 


1894.” It will be remembered that among the scattered con- 
tents of the bomb found at the scene of the explosion were a 
number of bits of „paper (Material Object No. 8). That these 
were part of the contents of the bomb is proved by the Chemical 
Examiner’s report which shows that they bore traces of sulphide 
of arsenic and chlorate of potash, which chemicals formed the 
explosive material of the bomb. ‘These bits of paper are proved 
to be portions of various pages of the Introduction to that Report 
including page 14 which is also the page to which Material 
Object No. 8belongs. It is not proved that Material Object 


-No. 13 and any of the bits of print in Material Object No. 8 belong 


to the same identical page of one particular copy of the Report of 
1894. All that can be said isthat each belongs to page 14 of 
some copy of that report. They may both belong to the same 
copy or to different copies. It is pointed out by the defence that 
copies of old books like this Report may be sold as waste paper 
and used for wrappers by the shops, but though this is soand 
though no conclusive deduction against the innocence of the rst 
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accused can be drawn from the finding of Material Object No. 13 
in his house, still the coincidence is so remarkable as to be of real 
probative force, and the rst accused has not attempted to show 
that he obtained Material Object No. 13 under such circumstances 
as to rebut any presumption that might arise from the coincidence. 
The fairness of the search and the finding of the articles at it is 
spoken to by a number of witnesses including the Village Munsif, 
a Village Panchayat dar and several superior officers of Police. The 
evidence is that the rst accused was arrested about r P. M., on 
the 6th April, after the identification parades, that constables 
were at once told off to guard his house, while the superior police 
officers went to have their food as they had had nothing up to that 
time, and that the search was made with all due formality and 
precautions about 3 P.M. The contention for the defence is that 
the paper with picric acid and Material Object No. 13 may have 
been introduced into the house in this interval. It is certainly to 
be regretted that the superior officer of police did not instantly go 
to search the house when rst accused was identified, and thus 
leave no room for the plea that is now put forward ; but, in point 
of fact, there is no evidence to support the suggestion of the de- 
fence and no reason to suppose that it is true. ‘The house was in 
the occupation at the time of the rst accused’s father and mother 
and mother’s sister; and rst accused signed the search list himself 
and did not then make any complaint that the things had been 
foisted on him. It is unlikely that if the police desired to fabri- 
cate evidence they would have chosen picric acid as the medium, 
since the Inspector of Explosives had two days previously 
(Exhibit B) laid it down definitely as his opinion that picric acid 
was vot the explosive used, and it was not until the 18th April, 
(2. e., twelve days after the search) that the pieces of paper (Ma- 
terial Object No, 8) found in the bomb were discovered to be part of 
the Congress Report of 1894. It is, however, argued with truth 
that the evidence of the Sub-Magistrate who had possession of 
the articles found at the search until they were sent to the 
Chemical Examiner is not altogether clear as to the paper said to 


. contain picric acid, and the person who actually packed and 


sealed the articles for despatch to the Chemical Examiner has 
not been called as a witness. This leaves room for the argument 
that it is possible that the ‘pieces of paper stained with yellow 
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powder” which form item No. 10 in the Chemical Examiner’s list 
(Exhibit D) and which he certified were “stained with picric 
acid,” may not be the very pieces of paper found in the search 
containing a pinch of yellow powder, and which the Sub-Magis- 
trate believed were sent to the Chemical Examiner as No. 10 in 
the Magistrate's list (Exhibit W) which runs “ Yellow powder 
with newspaper containing it and stitched paper pouch.” I think 
that the person who actually packed and sealed the articles 
for despatch should have been called and, in his absence, I think 
we ought not to regard it as strictly proved that picric acid 
was found at the search. But this flaw does not affect Material 
Object No. 13 which was never sent to the Chemical Examiner 
at all, but remained with the Magistrate. The powder in Materi- 
al Object No. 13 was sent and was found to be harmless, but 
Material Object No. 13 itself was not sent. The conclusion I 
atrive at in regard to Material Object No. 13 is that it was, in fact, 
found in the rst accused’s house at the search, as alleged by 


the prosecution, and was not foisted on him by the police’ 


or through their agency. The fact, however, does not carry the 
case much further than it was carried by the finding that the 
material portion of the bomb (Material Objects Nos. 3, 2 and 9) 
was made for the rst accused and was traced to his posses- 
tion and that he gave no explanation to show that his possession 
was innocent. It is argued that the rst accused is an ignorant 
ryot, who would be most unlikely to be engaged in making 
bombs. ‘There is little or nothing on record regarding the man’s 
antecedents except that he is described as a small cultivator. He 
writes a good running hand in Telugu, but does not appear to 
know English. There is nothing in these facts to render his guilt 
so improbable as to make it incredible that the direct evidence 
against him is true. i 

The facts, then, that are proved are that the Ist accused got 
a blacksmith to make the iron arch, which is a material and 
essential feature of the bomb, some ten days before the explosion ; 
that when questioned, at the time of procuring it, the 1st accused 


gave a false name and address, and falsely stated that it was re- 


quired for the purpose of distillation ; that ten days after the iron 
arch was procured by the rst accused, it formed part of a bomb 
which was buried in a frequented foot-path between two villages 
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and which exploded and killed Chennugadu ; that some of the 
papers used in making the bomb were portions of page 14 of the 
National Congress Report of 1894, and a portion of page 14 of the 
National Congress Report of 1894 was also found in the rst 
accused’s house some ten days after the explosion; that rst 
accused gives no explanation at all in regard to these facts, but 
simply denies their truth. I think that the reasonable inference 

from these facts is that the rst accused is guilty of the several 
offences chargedagaiust him. The mens rea, or guilty knowledge, 
of the man from the first is shown by his giving a false name and 
address and by his false statement as to the purpose for which he 
required the iron arch. He makes no attempt to show that he 
got the iron arch made innocently, or that it left his possession 
under circumstances indicative of, or consistent with, his inno- 
cence. Why he got the iron arch made and how it left his posses- 
sion arematters which must be “especially within his knowledge,” 
and the burden of proving them therefore lies on him under S. 106 
of the Indian Evidence Act ; and under S. r14 of the same Act, 
the Court may presume the existence of any fact which it thinks 
likely to have happened regard being had to the common course of 
natural events, and human conduct in their relation to the facts of 
the particular case [see illustration(#) and S. 342, Criminal 
Procedure Code]. The illustration to S. 106 says that when 
a person does an act with some intention other than that which 
the character and circumstances of the act suggest, the burden of 
proving that intention is upon him. Now when a person gets an 
essential part of a bomb made and at the same time makes false 
statements as to his name and the purpose for which he is having it 
made, the character and circumstances of his act suggest that he 
is getting it made with the intention of using it for the manu- 
feture of a bomb, and when we find that it is, in fact, used a few 
days aftetwards for the manufacture of a bomb, and the person 
who haditmade andin whose possessionit was, givesno expla- 
nation as to how it came to be so used, and does not show that it 
wasso used without his knowledge or against his will, I think 
the reasonable and natural inference is that such person himself 

made the bomb or caused it to be made by some other person. 


- It is true there is no eye-witness in th: present case to the 
making of the bomb or to its burial in the path, nor is there 
` ; 
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mathematical proof thatit was made and placed there by the 
rst accused ; but the law does not require such proof, Under 
the Indian Evidence Act, S. 3, “ a fact is said to be proved when, 
after considering the matters before it, the Court either believes 
it to exist or considers its existence so probable that a prudent 
man ought, under the circumstances of the particular case, to 
act on the supposition that it exists.” The facts proved in this 
case lead me clearly tothe belief that the rst accused either 
himself made the bomband buried it inthe path. where it 
exploded, or caused it to be made and buried there by some other 
person, and in either case he is equally guilty on the principle 


_ qui facit per alium facit per se.. 


Ifa person buries a bomb in a frequented path where it is 
almost certain to be trodden on and to explode and cause the 
death of any one treading on it, and if it does, in fact, explode 
and cause death, that person is guilty of murder unless he can 
explain his action in such‘a way as to negative the inference as 
to his intention which the nature and circumstances of the act 
suggest. 

It is not at all necessary that he should intend to cause the 
death of any particular person. For example “if a person, 
without any excuse, fires a loaded cannon into a crowd of per- 
sons and kills one of. them, he is guilty of murder although he 
may not have had a premeditated design to kill any particular 


‘individual. ” (Indian Penal Code, S. 300, Illustration (¢)]. 


I do not think there is any reason to suppose that the 
deceased was engaged in digging the hole in order to bury the 
bomb and had takenon himself the risk of doing so and was’ 
blown up by his own incautious act. The bomb was evidently 
in a pit when it exploded and the sides of the pit bore marks of 
having been dug bya crow-bar, but no crow-bar was found 
there asit would have been if the deceased had been burying 
the bomb at the time. Thereis nothing to suggest that there 
were other people with deceased at the time who removed the 
crow-bar. If there had been such, they would hardly have 
escaped injury in the explosion and they would surely have 
removed the broken pieces of the bomb if they thought it, worth 
while to remove the crow-bar. The circumstances suggest that 
the deceased, walking on the path in the early morning, saw the 
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end of the tin tube sticking up out of the ground where the | 


bomb had been buried and stooped down to feel it or pick it up 
and thereby caused it to explode. The fact that the body was 


` found above 15 yards from the spotdoes not suggest to me that 


it was carried there by other persons. It is well known that 
persons and animals shot through the heart do often go some 


-distance before falling. 


In my opinion the rst accused has been rightly convicted of 
murder, and also of the minor offences under the Explosives 
Act. Itistrue no motive for the murder has been shown but 
that does not lessen the accused’s guilt. For aught that appears 
he may have designed to kill some particular persoa, or he may 
have acted out of mere recklessness and from curiosity to see the 
effect that would be produced by the explosion, but that would 
make no difference in his guilt. I find no extenuating circum- 
stances proved. I would therefore confirm the sentence of death 
passed by the Sessions Judge, but as my learned brother takes a 
different view the case will be laid betore another Judge for deci- 
sion under S. 378, Criminal Procedure Code. No separate 
sentences for the offences under the Explosives Act are, in the 
circumstances, necessary. 

Abdur Rahim J:—The prisoner Chukkapalli Ramayya 
has been found guilty by the Additional Sessions Judge, Guntur 
Division, differing from the Assessors, of.an offence under S. 302, 
Indian Penal Code, having caused the death of one Chennugadu 
under circumstances which made accused guilty of murder, 
under S. 3 Explosive Substances Act VI of 1908 for unlawfully 
and maliciously causing by an explosive substance anexplosion 


_ likely to endanger life or property, and under S. 5 of the same 


Act for having knowingly in his possession an explosive 
substance under circumstances givirg tise toa reasonable sus- 
picion that he had it foran unlawful object. Under S. 302, 
Indian Penal Code, the Judge has passed the sentence of death 
on the prisoner. Under S. 3 of the Explosive Substances Act, 
the sentence awarded is transportation for life and under S.5 
of the same Act transportation for ten years. 

The dead body of Chennugadu was found on the 27th 


March last in the morning lying across the Nandivelugu channel 
and from the nature of the injuries observable on thecorpse and 
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Fe ee ‘the evident traces of a recent explosion on the spot there can 
a, 


` — «be no doubt that the death of the unfortunate man was caused 

i A by the explosion of some sort of explosive machine. The 
body bore marks of burning on the face, chest and ‘arms, 
and had on it considerable lacerated wounds ‘the’ edges of 
-some of which were burned ; the left-arm was shattered, some 
of the ribs were exposed and the heart punctured. One 
of the wounds was soiled with mud and from it the Surgeon 
extracted a piece of iron. About 15 yards from the corpse, 
in acattle track whichis used as a footpath running along 
the bund of the channel from Nandivelugu to Tenali, there 
was a pit r foot x inch deep and x foot r inch in dia- 
meter and the earth round its mouth was discoloured. In the 
pit lay a round piece of iron with anippleon it and another 
round. piece of iron not far off, and these two along with a third 
piece of iron found on the 8th April formed when put together a 
sort of arch with a nipple on the top something like this ~~. 
There was a‘tin tube lying near the pit with its lid lying separate 
from it and round the pit there were pieces of a broken soda 
water bottle, rags, bits of paper, pieces of iron and on the bund 
an iron disc. Near the pit was also found a blood: “Stained cloth 
and blood stains on the ground, and blood was also found on the 
bund at a point near the corpse. 


Captain Rush, Inspector of Explosives, who arrived at the 
scene on the 3rd April, says that he was shown the above objects 
(with the exception, of course, of the iron piece found later) and 
that they smelt of exploded matter. In the opinion of the 
Chemical Analyser to the Government, who detected a1senic and 
obtained Chlorate reaction in all the objects, the explosive pro- 
bably consisted of Chlorate of Potash mixed with Sulphide of 
Arsenic and containing the fragments of a soda water bottle; the 
whole being placed in a round ended tin. Captain Rush givės it as 
his opinion that the iron arch formed a leading part of the explosive 
and the tin tube which had a hole at the bottom fitting the nipple - 
on the arch was an essential part of the machinery which he thinks 
was buried in the ground with a portion of the tube projecting 
above the ground. He also says that the tube might have 
contained a loose rod to keep it upright, and supposing there was 
sensitive explosive at the bottom and any one touched the tube 
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explosion would follow. In his letter written on the 4th April 
to the Chief Inspector of Explosives, Captain Rush states that it 
is somewhat difficult to reconstruct, even in imagination,a weapon 


. of this nature after it has exploded. He also observes that while 


the serious nature of the injuries found on the person killed by 
the explosion, especially the entire separation of the bones of the 
left arm, point to some explosive being used, the undamaged sides 
of the pit on which marks of the crowbar are still visible while he 
would have expected more or less of a crater to have been formed 
there, the uninjured state of the tin tube and the size of some of the 
fragments of sheet iron recovered, all pointed to a low explosive, 
or a very small charge, if a high explosive was used. This was 


before the examination of the exhibits by the Chemical Exami- 
‘ner when Captain Rush was not aware of the nature ofthe 


explosive used, and in his evidence in Court he says that if the 
bomb was buried in the pit with loose earth placed all round it 
that would explain the absence of any damage to the sides of 
the pit. I may mention here that there is the evidence of the 
8th prosecution witness that at sunrise on the day the dead 
body of Chennugadu was found he heard,when he was just out- 
side the village of Kancherlapalam which is some distance from 
the scene of explosion, a loud report like that ofa gun. But I 
am not inclined to place much reliance on his evidence. The 
witness says that he had heard such reports before and if the 
report was loud enough to be heard at Kancherlapalam, in alb 
probability there would have been evidence forthcoming that other 
villagers also heard it. But whatever was the strength of the 
explosion the suggestion of Mr. Sundara Iyer who appeared for 
the prisoner that the machine might have beenan ordinary bomb 
which is used in pyrotechnic displays is quite untenable having 
regard to the construction of thé weapon, its composition and 
the place and circumstances of its explosion. I have no hesita- 


tion in accepting the opinion of Captain Rush that what caused- 
the death of Chennugadu by its explosion was an infernal: 
machifie, z.¢, as I understand, a machine esigned for the des-° 


truction of human life and property. 


Phere is no ` eye-witness available to tell us how the explo- 


sion was actually caused and by whom; what the deceased 
Chennugadu was doing then or how he came within the range 
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of the bomb so as to be killed by its exploding. Chennugada 
who wasa Mala by caste and employed somewhere as a farm 
servant had left his house alone in the early morning of the 
day on which his dead body was found to go to Tenali in order 


to get a shuttle repaired. This is what his father, prosecution — 


witness No. 6, tells us. But it should be noted here, as it seems 
to be a very remarkable fact, that though this witness was in- 
formed of his son’s death the same evening, neither he nor any 
of his other sons went to see the corpse, while a number of other 
villagers went to see it, nor did they take any step to ascertain 
how Chennugadu met with his death in an open field as the 
result ofan explosion. l 


Before proceeding further I would pause here to observe 
that from the facts narrated above, supposing there was nothing 
else to guide us—and as I read the evidence there is nothing 
else bearing on the point—it would be impossible, in my opinion, 
for a Court to come to any reasonably certain conclusion as to 
how the explosion was caused and whether the death of Chennu- 


` gadu was due to crime or. to accident. It is possible on the 
` above facts to build more than one theory to explain the circum- 


stances in which the fatal explosion occurred. And no doubt 
some one of those theories would appeal more strongly to one 
mind than another, but, left with these facts alone, we are more 


or’less in the region of conjectures. Yet it is necessary to dwell 


on the various suggestions which they convey to one’s mind in 
connection with the question how farthe charges under S. 
302, Indian Penal Code, and under S. 3 of the Explosive 
Substances Act, can be said to have been proved. What probab- 
ly was the nature of the explosive machine would indicate that 


_ Whoever constructed it had for his object the furtherance of 


murderous designs either for anarchical or seditious purposes or 
to wreak vengeance on enemies. The machine un the other hand 
was placed in the midst of fields a considerable distance from 
the nearest human habitation, and there is no evidence to show 
that any person whom an anarchist or seditionist was likely to 
mark out as his victim was expected to pass over the place 
where the explosion took place. Similarly, in the absence 
of any evidence-to show that the unfortunate man who was 
killed or any other person in the neighbourhood had an enemy 
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who was likely to have compassed his death and to have employed 
a bemb for the purpose, I should not feel myself at liberty to 
infer that the infernal machine was used with the intention of 
killing any particular human being. Onthe other hand, the 
place and time of the explosion which must have occurred very 
early in the morning, if not earlier still, might fairly be taken to 
show that whoever wanted to cause the explosion intended to 
conceal the fact from the knowledge of others and perhaps also 
to guard against causing injury to human life or property. What 
seems to be probable is that some person or persons were experi- 
menting with the machine to see how it would act. But the 
learned Sessions Judge infers from the fact that the hole in which 
the machine exploded was dug in a foot-path in the fields shows 
that the machine was planted there either with the intent that 
whoever passed that way and happened to tread on the project- 
ing tube or touched it out of curiosity should be killed or in 
utter recklessness as to how dangerons it might prove to the life 
of people passing along the path, The theory of the bomb being 
placed where it eventually exploded from sheer carelessness or 
reeklessness as to the consequences seems to be untenable, for 
itis hardly likely that any one who took the risk and trouble 
of making an infernal machine like this containing explosives of 
a highly sensitive character, and carried it right into the fields in 
order to plant it there, should not have done so with some defi- 
nite object in view. The author of the machine could hardly be 
supposed under the circumstances to have planted the bomb 
where it exploded without intending to cause an explosion, being 
content to leave it there or careless as to what might happen to 
it. I think there can be no doubt that whoever took the machine 
to the place did so with the intention of causing an explosion. 
Nov’ is it likely that the object of the man in causing an explosion 
was to destroy human life either to test the efficiency of the 
invention or from a wanton desire to kill human beings? If that 
were so, where was the necessity to go so far away from the villa- 
ges while the man could have accomplished either of these objects 
more satisfactorily to himself by placing the machine in some 
frequented place in or near one of the villages. What as I have 
said, seems to be more probable is that the explosion occurred in 
the course of an experiment withthe machine, The next question 
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‘which one has to ask himself is : what was the deceased doing,at 
the scene of the explosion? The evidence of his father is that 


- he left the house to go to Tenali in order to get a shuttle repair- 
„ed. I have already pointed out how strange was the conduct of 
.the deceased’s father and brothers in not showing the least con- 


cern on hearing of the man’s death in such unusual circumstances. 
Another noteworthy fact in connection with the evidence of 


_Chennugadu’s father is that though. the scene of occurrence was 


carefully and minutely searched for days together, and we have 
a list of all the articles found there, no shuttle appears to have 
been found. Yet in all probability Chennugadu, an illiterate 
-Mala, was not likely to have been interested in the manufacture 
of bomb and experimenting with them. That, however, does 
not preclude the possibility that he might have been helping 
other persons, either for hire or without hire, at the time of the 
experiment, if not also at an earlier stage. ‘That other persons 
were present at the time seems to be more than probable. The 
hole, when first seen, still bore marks of the crowbar but no 


` crowbar was found on the spot. The deceased was lying in the 


channel some yards from the pit while one of his clothes lay 
near the pit; and it isextremely unlikely, if not impossible, 


-having regard to the terrible nature of the injuries inflicted on 
. the deceased, including puncture of the heart, that death should 


not have been instantaneous or that he should have been able— 
supposing he was not killed at once—to walk or crawl across to 
the place where he was found. This also points to other men 


being present, and if Chennugadu’s death was due to an accident 
and not the result of a premeditated design, the men that were 


there were likely to have carried him to the ‘channel in which 


there was then some water and tried to revive him. It might be 


asked that if this was what took place, how is it that the men 
who were on the scene did not inform the relatives of the deceas- 
ed of what had happened? But one would not ordinarily expect 
people concerned in making such an experimenit, as the argument 
supposes, to disclose their identity and run the risk of a prose- 
cution under the Explosive Substances Act. Most of the 
‘injuries on the’deceased were on the face, hands and the chest, 
and that would go to show that inall probability the deceased 
was near the machine and facing it, either in the act of fixing it 
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in position or igniting it, when the explosion occurred. The 
explosive being of a highly sensitive nature, any negligence in 
handling the bomb was likely to make it explode. The absence 
ptactically of injuries on the legs goes against the suggestion 
that the man might have unknowingly trodden on the projecting 
tube, and if, as seems to be probable, there were men. engaged in 
making an experiment they would not have allowed an unwary 
passer-by to handle it. The fact that the hole for’ planting the 
machine was dug in a foot track, which, it must also be remem- 
bered, is in the midst of fields, to my mind proves’ nothing, for 
an experiment such as this was not likely to occupy much time, 
and the men engaged in the experiment would be there to warn 
unwary travellers. All the facts to my mind point to the deceas- 
ed being one of the party of men engaged in testing the power 
of the explosive machine, though probably he himself had noth- 


ing to do with its manufacture, nor was privy to the ultimate 


criminal purpose which, we may reasonably assume, the invention 
was designed to subserve, though not on the particular occasion. 
It is not possible to argue much further from the circumstantial 
evidence available at the place of explosion. Forinstance, whe- 
ther the deceased, supposing he was handling the machine in 
the course of an experiment, was fully warned of the risk he was 
running or he was not properly warned, or whether, being 
warned of the danger, he was negligent in following his instruc- 
tions, it is difficult to say. l 


I now come to the evidence by which the prosecution seeks 
to connect the accused with the explosiou and the death of 
Chennugadú. The prisoner, who isa Kamma, was originally 
tried with two young Brahmins, Lakkaraju Basavayya and 
Kotamraju Venkatarayudu, uponthe same charges. The evi- 
dence against these latter was that these two young men who 
were friends, aud one of whom was proprietor of Swadeshi stores 
in the village of Tenali, had got made the tin tube which was 
found on the sceue of occurrence, and that they had been circula- 
ting seditious leaflets which, among other things, inculcated the 
manufacture of bomb for the purpose of killing ‘the enemies,’ 
meaning thereby English people iu Iudia. The Sessions Judge 
was not satisfied with the evidence that the tube in question 
was made at the instance ofthe two Brahmans, and therefore 
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rightly acquitted them. I may, however, mention that they have 
been subsequently tried and convicted on the charge of circulat- 
ing seditious leaflets and the convictions have been -uphéld by 
this Court. The present accused is an ordinary cultivator, can 
read and write Telugu but doesnot know English ; and it is not 
shown that he has been in any way connected with seditious 
movements or has ever concerned himself with any form of poli- 
tics. The evidence on which he has been found guilty by the Ses- 
sions Judge of the charges preferred against him is thus summed 
up: “I hold it proved that he got the iron arch (Material Objects 
Nos. 2, 3 aud 9) made by Prosecution Witness No. 11 a fortnight 
or so before the explosion, that he had picric acidin his house 
when it was searched a few days after the explosion, and that in 
his house was found a piece of paper from the same volume from 
which many scraps of paper which were in the bomb were 
taken.” I wish to deal very briefly with the evidence relating to the 
making of the iron arch as I agree in the finding of the Sessions 
Judge on this point. [The learned judge then discusses the evi- 
denceand states:—]As regards the search of the prisoner’s house, 
the facts are these. He was arrested at I P.M., and two constables 
were then despatched to watch his house. The search did not 
take place until 3 P. M., and in the meantime the accused was in 
custody somewhere else and the other inmates of the house had 
been removed. The house is asmall hut with its main door facing 
the street. This door at the time of search was found to be 
open and neither of the two constables has been examined, so 
that we do not know at what points they were stationed and 
with what vigilance they did their duty in guarding the house. 
The evidence in the case does not enable me to say with any 
degree of certainty that during these two hours any one who 
wanted to do so could not have entered the house unobserved. 
As remarked by the Sessions Judge the delay is to be regretted, 
though I have no doubt that the explanation given for it, namely, 
that the officers engaged in the investigation were tired and 
wanted to refresh themselves, is quite bona fide so far as it goes. 
But why after they had time to refresh themszlves, the superior 
Police officers, I mean the Deputy Superintendent of Police and 
the Sub-Magistrate, were not present at the search when it took 
place, is not explained. It strikes one that, considering the 
explosion occurred ten days previously and a large body of the 
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. Police force were actively engaged in making investigations in 


the villages, it was hardly to be expected that the accused, sup- 
posing he was concerned in manufacturing the bomb, would 
have left incriminating evidence in his house, and it is not 
unlikely that the Police officers themselves might have taken 
that view. That was possibly another reason why the search 
did not take place immediately after the arrest. The case of 
the prosecution is that two small paper packets were found tied 
at two corners of a cloth which was ou a pole inthe very first 
room as one entets the hut from the main door. In one packet 
there was some violet tooth powder, but the paper, Material 
Object No. 13, which contained this powder is froma page in a 
Congress Report of the year from which some of the bits of 
paper found at the scene of explosion having been apparently 
used in the composition of the bomb, were also taken. It should 
not, however, be understood that Material Object No. 13 and the 
bits of paper found on the scene are from one and the same 
identical book. The paper of the other packet is of no 
evidentiary value, but it is alleged to have contained picric acid, 
a stuff which has been generally used in the making of bombs 
in this country. As regards tne piece of paper (Material Object 
No. 13) it must be remembered that the accused does not know 
English and there is no suggestion that any other inmate of his 
house knows English. No English book, or newspaper, sor any 
other-paper contairing writing in English was found at the search, 
so that the accused was not likely tohave a Congress Report in 
his house. Any portions of a page ina Congress report that 
might have found their way there, must, therefore, have been 
brought in as waste paper. And if sucha piece of paper was 
available to the accused, is it unlikely that there might have 
been more such papers in the village? On the other hand 
it is in accordance with our common experience that, 
with the exception of a few copies which might be preserv- 
ed in libraries, the Congress Report of 18c4 would, like 
most of stich literature having a more or less temporary 
interest, be ultimately treated as waste paper, and it would 
be nothing surprising if pages from such reports found 
their way into remote villages, being used as wrappers or 


‘in various other ways. Further, we know that several bits of 


paper which formed parts of the Congress Report for the same 
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year were foundiat the scene of explosion, and if Material Object 
No 13 had been sent to the Chemical Examiner we would have 
known if it bore traces of the explosion or not, and thus be 
certain that it was not found on the scene but this unfortunately 
was not done ‘The reason given for not sending this piece of 
paper while everything else was sent is that the Police wanted 
to find out where that paper came from. It is possible that this 
action of the Inspector was Jona fide, but one cannot help 
remarking that his object would kave been equally served if he 
had copied the printed matter in Material Object No. 13 and 
seut up the Exhibit for examination, making a special request 
to the Chemical Examiner to return it to him after examination 
if that was necessary. However that may be, the argument of 
the Sessions Judge based on the difficulty of procuring such a 
paper so as to preclude the possibility of its being introduced in 
the accused’s house can have no weight in these circumstances, 
I may also say that, even if I was satisfied that possession of Mate- 
tial Object No. 13 was traced to the accused, I should not think 
that it advanced the case of the prosecution to any appreciable 
extent. 


As to the alleged finding of picric acid at the search, that 
has not been proved at all. The case of the prosecution is that 
the yellow powder found in the other packet was picric acid. 
But the report of the Chemical Examiner does not show that 
he received any such powder. All that it states is that picric acid 
was detected in certain piecesof paper. There is no proof that 
those pieces of paper were found at the search. Noinitials were 
put on the papers containing the yellow powder, and the man 
who packed the exhibits in order to send them to the Chemical 
Examiner has not been examined. And it appears from the 
report that besides the object found at the search or on the scene 
of explosion many other objects were sent in the same parcel to 
the Chemical Examiner. It also appears that the objects sent 
were not exclusively in the custody of the Sub-Magistrate—and 
on this point the Sessious Judge has apparently misread the 
evidence—or of any other equally responsible officer until their 
despatch. Thelaw makes the contents of a report of a Chemical 
Analyst to the Government evidence, and dispenses with the 
necessity of examining the expert asa witnessin the case. But 
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such report can be of no use unless there is proof of the identity 
of articles found duringinvestigation and sent to the Chemical 
Examiner with the articles examined by him. The Sessions 
Judge argues that if the Police wanted to foist any incriminat- 
ing substance on the accused they would not have chosen picric 
acid, as no picric acid was found in the composition of the bomb. 
But it must be remembered that it was the duty of the prosecution 
to -prove their allegations by means of sufficient and reliable evi- 
dence, and if the evidence of the prosecution is neither satisfactory 
nor conclusive that defect cannot be cured by the fact that the ac- 
cused is unable to make out positively that such evidence is false 
and has been manufactured by any particular person or persons 
interested in the prosecution. The Court trying a case is not or- 
dinarily in a position when it must either pronounce a particular 
piece of evidence to be false and fabricated or act upon it. And 
in a criminal trial, even if the evidence in support of a charge 
is iu fact false, it would more often than not be impossible for an 
accused person on his trial to show how it came to be fabricated. 
-I have been constrained to make these general observations, 
especially as the learned Counsel who appeared for the Crown, on 
more than one occasion, in the course of his argument, seemed to 
assume that there was no alternative forus but either to accept 
the case of the prosecution asregards the finding of Material 
Object No. 13 and the picric acid as proved orto find that the 
Poiice officers concocted the evidence on the point, In my opi- 
nion, we are faced with no such dfficulty as will be obvious 
from what I have already said. I may also point out that the 
reasoning of the Sessions Judge with reference to picric acid being 
found at the search is based on a misappreciation of the evidence. 
He assumes that it was knownat Tenali at the time ofthe search 
that picric acid was not an ingredient in the composition of 
the bomb. But the evidence does not bear this out. It is true 
that Captain Rush, in a letter written by him on the 4th April to 
the Chief Inspector of Explosives at Simla stated as his opinion 
that the discoloration of the pit was not caused by picric acid. 
But it is not shown that Captain Rush’s opinion was known to 
any one at Tenali. And the Chemical Analyst made his report 
long after the search. Iam unable to find that the accused is 
proved to have been in possession of Material Object No. 13 or 
picric acid. 
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The whole case, therefore, against the prisoner is that he had 
the iron arch made a fortnight before the occurrence. It was 
used as an important part of the machine and at the blacksmith’s 
shop he had given a false name and stated that it was wanted for 
distilling medicine, which has not been made out. The explosive 
machine, in the construction of which the arch was actually utilis- 
ed, is such as is generally used for the destruction of human life 
and property. At his trial the prisoner denied having had any- 
thing to do with the iron implement, and consequently we have 
no explanation from him as to what he did with it or. how it 
came to be used in the bomb. 


By section 2 of the Explosive Substances Act which defines 
‘explosive substance’ as ‘any apparatus, machine, implement or 
material used in causing an explosion or any part of such ap- 
paratus’, &c., the iron arch becomes an explosive substance and 
there can be no doubt that the prisoner knowingly got it made 
under circumstances which afford reasonable grounds for suspi- 
cion that he got it made for an unlawful object. He has thus 
committed an offence under S. 5 of the Act. Under this 
section it is not necessary to come to any more definite finding 
than that the accused had possession of the explosive substances 
under stispicious circumstances and the possibility, which I have 
suggested elsewhere, that the particular explosion might have 
been caused in the course of an experiment, is not inconsistent 
with sach finding. In this connection I might observe that the 
iron arch might have been expected to serve for a future unlaw- 
ful purpose ; that ithappened to be broken by the explosion 
appears to have been more or less an accident. The other section 


of the Act under which the accused has been convictedis S. 3. 


That makes it an offence more severely punishable than an 


" offence under S. 3 fora person ‘to unlawfully and maliciously 


cause an explosion by an explosive substance of a nature likely 
to endanger life or to cause serious injury to property.’ The 
gist of this section is the causing an explosion unlawfully and 
maliciously which must be proved in the ordinary way. Suspi- 
cion would not suffice as ina case under S. 5, and if posses- 
sion of an explosive under circumstances mentioned in the later 
section were sufficient for the purposes of S. 3, the legislature 
would have said somewhat to this effect :—“W hoever makes or 


A 
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knowingly has in his possession an explosive substance in the 
circumstances mentioned in S.5 and an explosion occurs or is 
caused by such substance, shall be guilty of nnlawfully and 
maliciously causing an explosion,&c.” There is no evidence, direct 
or circumstantial, to show that the prisoner caused the explosion. 


The charge under S. 302, Indian Penal Code, is equally 
unsustainable. In convicting the prisoner under that section the 
Sessions Judge gives as his reasons that he has no doubt the 
Ist accused knowingly took part in the making of the bomb and 
that in all probability he placed it where it exploded with the 
intention of causing the death of some person or other or in utter 
recklessness whether it caused such death with knowledge that 
he was doing an imminently dangerous act. In coming to this 
conclusion herelies largely onthe fact that the accused has not 
attempted to explain how the iron arch left his possession, and 
that being a fact peculiarly within his especial knowledge, the 
burden of proving itlay on him (S. 106, Indian Evidence 
Act). The prisoner undoubtedly failed to, discharge this bur- 
den, but what follows? Does it follow that it must be presumed 
that it never left his possession until explosion actually occurred 
and hence he must have used it in the bomband placed the bomb 
where it is exploded? If that were the legitimate effect of S. 106, 
Evidence Act, it would, I am afraid, revolutionise the methods 
of criminal trial, and I admit I have never known such use 
being made of the section. If the argument of the Sessions 
Judge were well founded, then if a person is found to have met 
his death by means of a dangerous weapon and that weapon is 
proved to have been in the possession of another person and the 
latter does not explain how he came to partwith it he will be 
presumed to have had continuous possession and control of the 
weapon until it was used in killing the deceased, with the result 
that he would be guilty of murder unless he is able to rebut these 
presumptions. And this would be so apart from anything to show 
tha‘ the owner of the weapon had any sort of motive to kill the 
man or whether.death was homicidal, suicidal or accidental. The 
very statement of the results which would follow by the applica- 
tion of S. 106 of the Indian Evidence Act in the way sug- 
gested by the prosecution shows that it can have no such applica- 
tion, The question at issue on the charge of murder in this case 
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is, who caused the explosion and with what intention or know- 
ledge and how Chennugadu came to be killed by the explosion, 
aud not what happened to the iron arch after the accused had it 
manufactured. And if the accused failed to prove how he came 
to part with possession of the arch, that cannot relieve the 
prosecution of the burden of proving the essential facts 
which would make out a case of murder. Section .1z14 of the 
Evidence Act has also been invoked in support of this charge 
The most effective answer to this part of the argument is again 
supplied by the extravagant nature of the proposition which 
must be sustained if the charge of the murder be said to be 
proved in the circumstances of the case. For instance if the 
gap in the evidence of the prosecution conid be supplied by 
raising a presumption under S.114 of the Evidence Act, it 
would follow that if a person gets au implement of rather pecu- 
liar nature manufactured, trying at the same time to conceal his 
identity, and that instrument is found subsequently to form the 
leading feature of an infernal machine which explodes a fort- 
night after the manufacture of the implement in a path inan 
open field a long distance from human habitations under circum- 
stances unknown and caused the death of a person, stranger to 
the man who got the implement made, the owner of the imple- 
ment is guilty of murder. One might generalize still further, 
keeping closely to all the material and significant facts proved 
in the case and we should have a proposition to this efect : If 
any person is killed by the exolosion of an explosive machine or 
by meaus of any other weapon of a like dangerous character and 
another person is proved to have made or been in possession, a 
few days before the deceased met with his death, of an article or 
implement forming an important part of that machine or weapon 
uuder suspicious circrimstances—e.g., in this case attempting to 
conceal his identity by giving a false name at the time the im- 
plement was manufactured—the latter would, without anything 
more being proved, be guilty of murder unless he is able to satisfy 
the Court that he did not have the article or implement made or 
was in possession of it for the purpose of killiug the deceased or 
any other human being andis unable to explain how he came 
to part with possession of it. The words of §S. ‘IT, 
Evidence Act, as is abundantly clear from the illustrations 
appended to it, indicate that the existence of only such facts may 
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be presumed as are likely to have happened having regardto the 
common course of natural events in their relation to the facts of 
the particular case. Does our experience enable us to say that 
aman who gets made an implement of the nature of the article 
found in the bomb and the bomb explodes a few days afterwards 
ina footpath in the midst of fields killing another person, that 
the person must have planted it there with such intention and 
knowledge as would make the man’s act an offence of murder? 
The general tenor.of the facts of this case, especially when 
regarded in the light of the allegations of the prosecution, are so 
unusual and extraordinary that S. 114, Evidence Act, can 
have no possible application to them. Nor is there the least ana- 
logy as suggested on behalf of the prosecution, between the case 
of the man found in possession of goods recently stolen and 
such a case as this. It is in accordance with our common experi- 


- ence that persons found in-possession of stolen goods a few days 


after the theft are more often than not men who themselves took 
part in the theft or received such goods with knowledge of their 
being stolen, while in a case like the present there is no experience 
whatever to guide us. The case Queen Empress ve Same 1 
which was one of robbery accompanied with murder, to 
‘my mindis of no use whatever in the present enquiry. The 
passage in the judgment in that case which is relied 
on is: “In .cases in “which murder and robbery have been 
shown to form parts of one transaction it has been held” that 
recent and unexplained possession of stolen property, which would 
be presumptive evidence against the prisoners on the charge of 
robbery, was similarly evidence against themon the charge of 
murder.” If these words be read in connection with the facts of 


` the particular case, I have nothing to say: because, as the learned 


Judges themselves point out, all the facts which told agamst the 
accused pointed equally to the conclusion that he was guilty as 


- well of the murder as of the robbery. But ifput forward as an 


abstract proposition of law, I am not prepared to accept it with- 
out further consideration, andI may say Ihave never known a 


conviction for murder based solely on such presumptive evidence, 
. In any case the dzctum has no bearing on the circumstances of 


the present case. In my opinion, therefore, the convictions for 
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murder as well as under S. 3 of the Explosive Substances 
Act have nothing for their basis but-mere surmises.and suspicions, 
and I would therefore reverse those convictions but confirm the 
conviction under S. 5 of the Explosive Substances Act. 


The Sessions Judge who held that the prisoner caused the 
explosion and was responsible for the death of Chennugadu passed 
a. sentence of ten years’ transportation under S. 5 of the Act. 
I have been unable to accept that finding and I cannot divest my 
mind of the impression that persons other than the accused who 
is a mere cultivator must have conceived the constriction of the 
bomb and that the accused in procuring the iron arch which 
played a part in the construction of the machine was acting as 
more or less a minor agent of persons of a higher station in life 
and of some pretence to education. But the prisoner’s conduct at 
the time he ordered the arch affords reasonable grounds for sus- 


pecting that he knew that the implement was wanted for making ` 


an explosive machine, and having regard to the use which has 
been made within recent times of such explosive machines in order 
to destroy life and create disturbance in the land, the case calls for 
a deterrent sentence. I would sentence the prisoner to undergo 
rigorous imprisonment for three years under S. 5 of the Explosive 
Substances Act, i i 


This case coming on for hearing under the provisons of S. 378 
of the Code of Criminal Procedure before the Chief Justice, his 
lordship delivered the following 


JUDGMENT:—In this case the accused was convicted by 
the Sessions Judge of murder.and sentenced to death, of an offence 
under S.3 of the Explosive Substances Act; 1908 (Act VI of 
Ig08) and sentenced to transporation for life, and of an offence 
under 5. 5 of that Act and sentenced to transportation for ten 
years. On appeal from these convictions my learned brother 
Mr. Justice Benson was of opinion that the convictions and sen- 
tences should be confirmed. My learned brother Mr. Justice Addur 
Rahim was of opinion that the convictions and sentences for 
murder and for an offence under S. 3 of the Explosive Sub- 
Stances Act (Act VI of 1908) should be set aside, and that the 
conviction under S. 5 of the Act should be confirmed and the 
accused sentenced to three years’ rigorous imprisonment on that 
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conviction. The case now comes before me under S. 378 of the 
Code of Criminal Procedure. 


On March 27th 1909, an infernal machine which had been 
buried ina footpath between the villages of Nandivelugu and 
Tenali exploded and killed a man. 


The Sessions Judge held it to be proved that the accused got 
a small iron arch, which was an essential part of the infernal 
machine, made for him a fortnight or so before the explosion, that 
he had picric acid in his house when it was searched a few days 
after the explosion, and that in his house was found a piece of 
paper from the same volume from which scraps of paper which 
were in the infernal machine were taken. 


On the hearing of the appeal both my learned brethren were 
of opinion that the evidence established that the accused had got 
the iron arch made as found by the Sessions Judge and they also 
agreed in holding that the accused gave a false name at the time 
he got the arch made, As regards the picric acid Benson J. was 
of opinion that it was not strictly proved that picric acid was 
found at the search. Abdur Rahim J. was of opinion that the 
alleged finding of the picric acid at the time of the search of the 
accused’s house was not proved at all. 


With regard to the search at which the piece of paper was 
found Benson J. held that it wasin fact found at the accused’s 
house at the search aud that it was not foisted on the accused by 
the Police or through their agency. Addur Rahim J. was not 
satisfied that the possession of this piece of paper was traced to 
the accused. [agree with Benson J. Isee no reason to doubt 
the genuineness of the search or the fact that this piece of paper 
was found at the accused’s house. 


The piece of paper in question was the lower portion of a 
page taken from a copy of the Congress Report for 1894. ‘The 
scraps of paper found at the scene of the explosion were also taken 
from a copy of the Congress Report for 1894. It was not shown 
that the piece of paper found at the house and the scraps found 
at the sceue of the explosion were taken from the same copy of 
the report. The piece of paper and the scraps were taken from 
different parts of a-copy or copies, of the Report. ;It is true, as 
stated by my learned brother Benson J. in his judgment, that the 
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paper used in making the infernal machine formed portions of 
page XIV of the Congress Report for 1894 and a portion of page 
XIV of the Report was also found inthe accused’s house some ten 


- days after the explosion. But, as pointed out by the Public Prose- 


cutor, the copy of the Report contains two pages XIV, and the piece 
of paper found in the house was taken from one part of a volume 
and the scraps found at the scene of the explosion were taken from 
another part. What was proved, therefore, was that the piece of 
paper found at the house was taken from a copy of the Congress 
Report for 1894 and the scraps found at the scene of the explosion 
were taken from a copy of the Congress Report for 1894. 


Now how does the case stand? 


It was proved that the accused get made for him the iron 
arch and gave a false name at the time of so doing. ‘The essence 
of the offence under S. 3 of the Act VI of 1908 is the un- 
lawfully and maliciously causing by any explosive substance an 
explosion ofa nature likely to endanger life or to cause serious 
injury to property. The question I have to consider is—is the 
evidence sufficient to support the conviction of .the accused for 
having caused the explosion which undoubtedly took place, and 
which resulted in a lamentable loss of life. We have the evidence 
as tothe making of the arch. There is no evidence as to the 
making of the machine or any other part thereof. The evidence 
adduced at the trial that another portion, the tin tube, was made 
under the orders of the 2nd and the 3rd accused was disbelieved 
by the Sessions Judge and these two accused were acquitted. 
There is no evidence with reference to the burying of the machine, 
There is no evidence as to what was the immediate cause of the 


explosion. 


The Public Prosecutor argued that, when once it was 


 proved.that the accused made (or got made) a part of the machine, 


a presumption arose that he caused the machine to explode. It 
may be that on the strength of the fact that he madea part of 
the machine a presumption arises ‘that he made the whole 
machine. It may be that on the strength of the fact that he 
made the machine (assuming the fact that he made the machine 


-to have been proved) a presumption arises that he caused it -to 


‘explode. But I-cantiot hold-that-fronr the fact that the acctised 
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made a part of the machine it may reasonably aud legitimately 
be inferred that he (alone or with others) buried the machine 
under conditions which rendered an explosion highly probable 
and that he thereby caused the explosion. I do not think the 
further tact that the accused gave a false name when he got the 
arch made (there is some evidence that he also said the arch was 
for distilling essence, but the blacksmith who made the arch 
says nothing about this) would warrant the drawing of the in- 
ference which the prosecution asks me t> draw, although it is no 
doubt a piece of evidence of considerable importance as indicat- 
ing a guilty knowledge of some sort in the mind of the accused. 
I do not think it is open to me to consider the evidence with 
regard to the alleged finding of the picric acid. If this had 
_ been proved (and the Sessions Judge was of opinion it had been 
proved) it would have greatly strengthened the case for the pro- 
secution. But both my learned brethren who heard the appeal 
' were of opinion ithad not been proved. ` 


= Inow come to the evidence with regard to the finding of 
the piece of paper in the accused’s house and the scraps of paper 
at the scene of the explosion, This is a piece of circumstantial 
evidence which has to be very carefully considered. With regard 
to this my learned brother Benson J. observes: “ Though no 
conclusive deduction against the innocence of the accused can 
be drawn from the finding of this piece of paper in the house, 
still the coincidence is so remarkable as to be of real probative 
force, and the rst accused:has not attempted to show that he 
obtained it under such circumstances as to rebut any presump- 
tion that might arise from the coincidence.” If the scraps of 
paper found at the scene of the explosion had formed part of the 
identical page from which the piece of paper found at the house 
of the accused was torn, the coincidence would indeed have been 
remarkable. But not only was this not proved, but it was proved 
that the scraps found at the scene of the explosion came from 
different parts of a volume. The volume may have been the 
same or it may have been a different volume (there is no evidence 
as to this).. The case for the prosecttion is that the accused 
- had in his possession a copy ofthe report and that he used one 
page of it for.wrapping up the tooth-powder found in his house 
and other pages for making the infernal machine. Can I draw 
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this inference on the evidence? There is nothing to show that 
the accused ever had a copy of the report in his possession. He 
does not appear to be able to read English and no English book 
or paper was found at his house. If he had any use for the report 
it would be as waste paper (the report was fourteen or fifteen 
years old) and if he was in the habit of using a copy of a Con- 
gress report as waste paperit seems to me that other persons 
would be equally likely (possibly, more likely) to make the same 
use of a copy. 


As I have said, if the scraps had been shown to have been 
taken from the same page of the same volume the evidence that 
the accused had a hand in the making of the machine would 
have been strong. As it is, I think the circumstantial evidence 
is of some weight, and I cannot say that the inference which the 
prosecution ask me to draw with regard to this part of the case is 
not a reasonable one. But other inferences are open to me which, 
in my opinion, are equally reasonable, and which are consistent 
with the innocence of the accused. On the evidence with regard 
to this part of the case I find myself unable to hold that the only 
reasonable inference which I can draw is one incompatible with 
the innocence of the accused. 


Mr, Sundara Aiyar contended that Benson J., in giving 
weight to the circumstances that the accused gave no explanation 
and adduced no evidence as to why he got the arch made, and 
as to how the piece of paper found in his house came into his 
possession, placed the burden on the accused. I do not agree. I 
think Benson J. was entirely justified in taking these circum- 
stances into consideration. These circumstances, tomy mind, 
tell against the accused. The fact that he gave no explanation 
as to why he got the arch made seems tome to tell strongly 
against hit. But they do not relieve the prosecution from the 
obligation of adducing such affirmative evidence as leaves no 
room for any reasonable doubt as to whether the accused was 
guilty of the offences with which he was charged, 


As regards tlhe conviction for murder and the ‘conviction 
tindet S, 3 of the- Explosive Substances Act, VI of t908, I -do 
not think the evidence is sufficient to support ‘the convictions 
and the convictions-and senten¢es must beset aside. 
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Mr. Sundara Aiyar wished to argue against: the propriety of — Inre- 
the conviction under S. 5 of the Explosive Substances Act, Ramayyn. 
VI of r908. Both my learned brethren were agreed as to this, The Chief 
and I declined to hear argument on the question. I am of opinion a 
that this conviction was right. As regards the sentence it may 
be the accused was a tool in the hands of some other person or 
persons whom justice has not yet overtaken. But, on the evidence 
I cannot take the view that he was an ignorant or an innocent 
tool. In these circumstances, Iam not prepared tosay the sen- 
tence of ten years’ transportation passed by the Sessions Judge 
was unduly severe. The conviction under S. 5 of the Explo- 
sive Substances Act, VI of 1908, and the sentence on that con- 
ction are ‘confirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Sir Charles Atnold White, Kz., Chief Justice, 


(on reference owing to a difference between) 


Mr. Justice Wallis and Mr. Justice Miller. 


Munisami Chetty .. Appellant* 
v. (1st Defendant) 
Maruthammal and another Respondents 


(PIF. & and Defts.). 


Will— Evecutor— Estoppel— Adverse title to will. 
An execntor under a will who has accepted the office of executor and has acted as Munisami 


euch is estopped thereby from setting up an adverse title to the property disposed of 
‘by the will. 

Appeal from the decree of the Subordinate Judge’s Court 
of North Arcot, in O. S. No. 24 of 1900. 

A. Krishnaswamt Atyar for appellant. 

The Advocate General (P. S. Sivaswamt Atyar) for respon- 
dent. 

The Court delivered the following 

JUDGMENTS :— Walls J:—In this case the plaintiff, who 
is the daughter-in-law of the deceased, sues the 1st and and de- 
fendants as executors of his will. The plaintiff claims that 
under the will of the deceased she was entitled to be paid a 
proper maintenance out of the profits of a fund of Rs. 25,000 and 
odd disposed of by the will, and charges the defendants with 
certain acts of maladministration, non-payment of maintenance 
and refusal to keep and shew accounts, and prays among other 
things that the executors may be made to account and may be 
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_Yemoved ; and the suit may; I think, be treated as an administra- 
tion suit in which the Court is asked to take upon itself the 
administration of the estate and see that the provisions of the 
will are given effect to. One question raised is whether the 
plaintiff is entitled to maintenance under the will out of the 
fund. In my opinion sheis. Under the will, Exhibit A, there 
was to be no delivery to her until there was issue to her and her 
husband, and in the meantime she aud her family were to be 
paid maintenance out of the fund. Although the husband died 
after the institution of the suit, it is still open to her to adopt if 
she can obtain the necessary consent, and I do not think there 


` can be said to have beena failure of issue so as to let in the 


residuary legatees. Under these circumstances I am of opinion 
that the widow has an interest sufficient to maintain the suit. 

It is, however, contended by the 1st defendant that the pro- 
perty devised by the will was not the self-acquired property of 
the testator but was joint family property to which he and his 
brother, the plaintiff's husband, became solely entitled by survi- 
vorship on the death of the testator. The Subordinate Judge 
found that the properties so acquired were not joint family pro- 
perties, but this finding is based on the proposition that when 
members of a joint family acquire property by working together 
without the aid of ancestral property, they are to be presumed to 
acquire it as co-owners and not as joint family property unless an 
intention to acquire itas joint family property is proved. I am, 
however, of opinion that the onus is the other way as laid. down 
by Bhashyam Ayyangar J. in Sudarsanam Maistrt v. Narastm- 
hulu Maistri, and it would, therefore, be necessary to consider 
whether the plaintiff has discharged the onus on her and shewn 


that the property was notjoint family property, were it not that, , 


in my opinion, the rst defendant who raises the contention is es- 
topped from raising it by having acted an executor under the 
will and got possession of the estate as executor. 

In Srinivasa, Moorthy V. Venkata Varada Ayyangar, * 
where a son had taken out probate of his father’s will which 
dealt with the property as the self-acquired property of the tes- 
tator, and had collected assets under the authority of the probate 
and afterwards set up a claim that the property wasjoint family 

"property which he took by survivorship, Subrahmanya Atyar J. 
— E (1901) LLR, 25 M. 149, 2 (1906) LUR . 29 M, 289, 
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observed at page 280: “ In the next place no such question of 
title can, in point of law, be taken as presented for our decision 
inasmuch as the defendant having with full knowledge of all 
the circumstances bearing on his rights as the testator’s son, ac- 
cepted the office of executor, and obtained probate, and undet its 
authority collected assets and otherwise so acted as to cause the 
. plaintiffs to alter their position for the worse, the defendant is 
estopped from impeaching the will, repudiating his fiduciary posi- 
tion or setting up, in respect of the property dealt with by the 
will, any rights inconsistent with the conditions and dispositions 
` therein. See BIGELOW on Æsżoppel, 5th Edition, page 554.” 
Now, so far as I can recollect, the only way in which the plain- 
tiffs in that case altered their position for the worse was by 
looking on and not opposing the defendant in the steps taken by 
him to get possession of the assets, relying on him to give effect 
to the provisions of the will of which he had consented to act as 
executor. The facts of the present case seem to me to be pre- 
cisely similar. It is not suggested that the 1st defendant was 
ignorant of any of the circumstances bearing on his rights as 
the testator’s son when he took upon himself the character of 
executor and collected assets as such. Itis true that in the pre- 
sent case the rst defendant has not taken out Probate, being an 
executor under a Hindu Will to which the Hindu Wills Act is 
not applicable and so entitled under S. 88 of the Probate 
and Administration Act to collect assets without Probate—Shazk 
Moosa v. Shaik Essa *—but this seems to me immaterial. Nor 
does it seem to me material whether the estate of the deceased 
vests in him as executor under S. 4 without probate, or he 
is merely in the position of a manager until he takes out probate, 
though I may say that the view that uuder S. 4 of the Pro- 
bate and Administration Act the estate vests in the executor 
without probate which is in accordance with the last mention- 
ed case and Collector of Ahmedabad v. Savchand,? and the opi- 
‘nion of Messrs. Phillips and Trevelyan in their “Hindu Wills 
Act” appears to be supported by the judgment of their Lordships 
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In the present case, asin Srinivasa Moorthy v. Venkata Vara- 
da Ayyangar’, the rst defendant accepted the office of executor 


` under the will and collected the assets as executor and was allow- 


ed to do so by the beneficiaries without any opposition. What 
precisely they would have done if he had refused to act as execu- 
tor and claimed to take by survivorship is not susceptible of proof, 
and, ‘in my opinion, such a consideration does not arise here any 
more than in the analogous cases of a tenant setting up an adverse 
title against his landlord or a trustee against his cestudaque-trust. 
The principle is well explained in the passage in BIGELOW, page 
554 referred to by Szr Subrahmanya Atyar : “We have now to call 
attention to some cases of estoppel akin to those already consider- 
edin which, however, there is no contract or in which there may 
be no contract, giving to the party estopped the right of posses- 
sion. Still, it will be found, that the view taken of the situation 
is that the taking possession is in accordance with a right which 
would not have been granted except upon the understanding 
that the possessor should not dispute the title of him under 
whom the possession was derived. The cases referred to are 
successions post mortem, that is, estates devolving by testacy or 
intestacy upon the persons taking possession.” 


“Ttis alsoa general principle of law that an executor 
or administrator of property, into possession of which he has 
been let under the Will or Letters of Administration, is like a 
tenant, estopped while he continues in possession from disput- 
ing the title of his testatoror intestate. And this is true even 
of the widow of such representative of the estate when claiming 
under a title of her husband. The property must be surrendered 
and administration abandoned before the estoppel is removed.” 


Later on under the heading of Quasi-Estoppels the learned 
author deals with Election and Inconsistent Positions generally, 
and observes at page 683 :— 

“ Upon a principle similar to that applied to persons taking 
under wills, beneficiaries under a trust are estopped, by claiming 
under it, toattack any of its provisions. The same is to be 
said, on still stronger grounds, of the trustee ; and , in general, 
persons accepting and holding lawful posts of duty are similarly 


L (1908) LLR. 29 M 239, 
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estopped while holding the post, or while retaining the emolu- 
ments or benefits of it.” 

As regards trustees the principle is embodied in S. 14 
of the Indian Trusts Act, and it is well settled that an executor 
is, for most purposes, in the position of a trustee as observed by 
Kay J. in In re Marsden ? :“ Where an executor accepts that 
office he accepts the duties of the office and he becomes, in the 
language of WILLIAMS on Executors, a trustee in this sense: ‘an 
executor is personally liable in equity for all breaches of the 
ordinary trusts which in Courts of equity are considered to arise 
from his office. "—LEWIN on Trusis, Chapter XIII, page 266, 
oth edition. 

In my opinion, an executor is not at liberty to set up an 
adverse title to property which has come to his hands as execu- 

_torany more than a trustee is entitled to set up an adverse 
title to property which he has taken possession of as trustee. If 
it were otherwise, it would be open toa dishonest executor to 
embarrass and delay beneficiaries seeking to render him account- 
able by pleading that the estatedid not pass under the will of 
the testator. Iam therefore of opinion that the rst defendant is 
estopped,‘as in Srinrvasa Moorthy v. Venkata Varada Ayyangar’, 
from setting up any claim inconsistent with the conditions and 
dispositions of the will. No attempt was made to dispute the 
findings of the Subordinate Judge that the ist defendant has 
been guilty of acts of maladministration and has refused main- 
tenance, and the 2nd defendant pleads that he has been prevent- 
ed from discharging his duties as executor by the 1st defendant. 

On the whole i have come to the conclusion that the 
plaintiff, as a beneficiary, is entitled to the account prayed for 
against the defendants and to have their removal from the 
executorship and a receiver appointed to complete the adminis- 
tration under the supervision of the Court, and I should there- 
fore be in favour of modifying the decree accordingly. 

As my learned brother differs, we have’ decided to refer 
under S. 28 the question of law :— 

Js an executor under a will who has accepted the office of 
executor and acted as such estopped thereby from setting up an 
adverse title to property disposed of by the will ? | 
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Miller J.:—In my view of this case it is necessary first to 
State .my reasons for concluding that the wills of Parasu- 
raman are ineffective to dispose of the property dealt with in 
them. 

The evidence shows that Parasuraman and his brothers, 
being presumably members of a joint family, and living together, 
borrowed Rs. 1,500 from a maternal relative and started a‘Mandi; 
they conducted their business jointly for some time and then 
effected a partition, and after the partition, Parasuraman acquir- 
ed the bulk of the property disposed of by his wills. But there 
is no evidence that his acquisition of this property was eftected 
‘without detriment to’ the property he received at the 
partition. 

Ido not think that Parasuraman’s attestation of Exhibit 
I (a) is evidence of a nucleus of family property, nor do I think 
that the fact that he employed part of the capitai in a business 
in which his sons were interested as well as himself is evidence 
that he intended to treat all his property as joint family property. 
His statements in the, earlier will are evidence indicating a 
contrary intention. But there is nothing to rebut the defence 
evidence as to the original acquisition of the property, and we 
were not invited to find that the evidence on that point was 
untrue. 

Mr. Krishnaswami Ayyar did not contend that the facts 
may not raise the presumption that the acquisitions of Parasu- 
raman and his brothers were joint family property, but he says 
that, taking the question to be how did the brothers intend to 
hold their acquisitions, the intention is shewn by rst defen- 
dant’s conduct to have been an intention to hoid the property 
as the separate property of partners put together for trading 
purposes. But, in my opinion, this is not made out. The rst 
defendant’s conduct is easily explained. Even if he knew that 
the will was inoperative, it was to his interest to profess belief 
in its validity and to act accordingly so long as his brother 
Jayavelu remained alive: his conduct, therefore, in acting as 
executor is of no value as evidence of consciousness that the 


` property dealt with by the will was his father’s separate pro- 


perty. Whether he knew it was separate or not, he would 
probably have acted in the same way. When Jayavelu died, it 
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became the rst defendant’s interest to repudiate the will, but 
he did not wait for that: he had already before that event 
presented his written statement in this suit alleging the invali- 
dity of the will. In these circumstances I find no evidence of 
any value in the Ist defendant’s conduct after his father’s 
death. 

The presumption then remains that the acquisitions of 
Parasuraman and his brothers were joint family property in 
their hands. The Subordinate Judge, no doubt, puts the pre- 
sumption the other way: in the absence of evidence of an in- 
tention to hold the property as joint family property he will 
presume that it was held as partnership property. He does 
not, however, support his conclusion by any authority, and he 
recognizes that it is contrary to the opinion expressed by 
Bhashyam Ayyangar J. in Sudarsanam Maistri v. Narasimhulu 

` Matstri?. Mr. Krishnaswami Ayyar did not, as I have said, 
support the Subondinate Judge upon this point, and it seems to 
me clear that the dictum of Bhahsyam Ayyangar J. ought to be 
accepted asa correct exposition of the law. 

The acquisitions of Parasuraman and his brothers were, 
therefore, joint family property and the remaining question is 

. whether Parasuraman’s sons had an interest in that property 
which would defeat his disposition of it by his will. Mr. Krish- 
naswami Ayyar cited Famna Prasad v.Ram Partap? as authority 
for the proposition that the sons had no interest during their 
father’s life-time, the property not being ‘ancestral’ property, t.e., 
derived by Parasuraman from his father. The view taken in 
that case is opposed to the opinion expressed by a Full Bench of 
this Court (Karuppat Nachiar v. Sankaranarayanan Chetty? 
to the effect that there is no joint family property in respect 
of which the male issue of the joint owners will not by birth 
become joint owners with their father—and this opinion accords 
with that expressed by Beaman J. in Karsondas Dharmsey v. 
Gangabat*. l 

And even if the sons were born before the acquisition it seems 
to me easier to hold thatin the absence of evidence to the con- 
trary the acquisition is made for them as well as for their 


- 1. (1901) T.L.R. 25 M. 149 at pp. 155 & 156. 2. (1907) 1.L.R, 29 A. 667. 
3 (1903) LER. 27M. 300 at p. 313, 4, (1908). 1.L.R. 82 B, 479 at p. 496, 
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fathers, than to accept the view presented by Mr. Krishnaswansi 
Ayyar that though the sons take an interest at their father’s 
death sufficient to prevent their exclusion by his surviving 
joint acquirers, they have no interest during his life. That, it 
seems to me, is tointroduce “a species of joint family property” 
unknown to the Mitakshara—Karuppat Nachtar v. Sankara- 
narayana Chetty. The Will of Parasuraman is, therefore, inoper- 
ative against the Ist defendant unless the ist defendant is es- 
topped from contesting its validity. 

As to estoppel the facts are that the rst defendant acted for 
some years as executor under the will, and the question is, whe- 
ther he is entitled in the suit to repudiate it and shew that it is 
invalid. 

In Sreenivasa Moorthy v. Venkata Varada Ayyangar,? the 
estoppel was between an executor and his co-executors, who 
had, Subrahmanya Aryar J. held, altered their position in conse- 
quence of his acceptance of the position of executor. It does 
not appear from the report what they had done, but at least 
they had allowed him to deal with some of the property in the 
way of administration, which they could not have done had he 
not represented himself to be acting as executor. 


The present isa different case. The first defendant was 
entitled to possession of all the estate, whether the will was good 
or not : had he at the outset said ‘the appointment of executor 
is a mere nullity, but I am managing member of the family and 
as such take over the estate,” Jayavelu and the plaintiff could 
not have resisted him. 

The difference is clear: there is a practically irresistible pre- 
sumption that the co-executors of the defendants in Sveenzvasa- 
moorthy v. Venkata Varada Azyangar*® would not have allowed 
him to take possession of the estate but for his conduct in ac- 
cepting the position of executor: there is no such strong presump- 
tion in the present case. 

In other words it is not clear in this case, as it was in that, 
that the executor was let into possession under the will, and, 
unless that is found, the principle enunciated in BIGELOW on 
Estoppel at page 554 does not apply. 

4, (1905) I. L. R. 27 M. 390 at 313, ~~: (1905) 1. L. B. 29 M, 239, 
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Consequently it seems to me that the estoppel in the pre- 
sent case can rest only upon the ground on which Mr. Krishna- 
swami Ayyar put it, that the rst defendant’s conduct has induced 
the beneficiaries under the will to alter their position. The 
plaintiffs position cannot have been altered: it must have 
remained precisely the same whether the ist defendant adminis- 
tered the estate asexecutor oras manager of the family: she 
might have contested his position earlier than she has done, but 
that is all. 

But Jayavelu might have called fora partition, and, by a 
partition, might have secured for himself and his wife a better 
position than that given them by the will, and ifI could find 
a scintilla of evidence to indicate that he refrained from demand- 
ing a partition in consequence of his brother’s conduct, I 
should unhesitatingly hold the ist defendant estopped from 
setting up what on the evidence is the true position under Hindu 
Law. But such evidence as there is seems to point the other 
way. Jayavelu lived separately from his brother after his fa- 
ther’s death so long as he was on good terms with his wife, but 
when he quarrelled with her he went to live with his brother 
(ast defendant). There is nothing to suggest that he was 
likely to demand a partition in his wife’s interest ; he lived for 
some time after the institution of the suit, but he did not join 
in it, or make any attempt, after his brother had repudiated the 
will, to obtain his share of the property by a partition. 

I am unable, therefore, to hold that there is any estoppel in 
this case, and the plaintiff is not entitled to anything more than 
the Hindu Law would have given her, had Parasuraman died 
intestate. In my opinion, the appeal should be allowed and the 
suit should, therefore, be dismissed with costs. But, as my 
learned brother differs, that will not be the order of the Court. 
I would like to add that, if the plaintiff is entitled to rely on the 
will, I agree that she has sufficient interest to maintain the suit 
and that the suit may be treated asa suit for administration : 
in that case the order proposed by my learned brother will be 
the order which we ought to make in the circumstances. 

This case came on before the Honourable the Chief 
Justice + on the question of law referred under S. 28 of the Code. 
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Manisami A. Krtshnaswamt Azyar for appellant. 
Maruth- The A dvocate-General (P.S. Stvaswami Atyar) for respondent. 
ammal, A. Krishnaswamt Atyar:—The question before the Court is 


whether Munuswami Chetty is estopped from disputing the 
validity of the will of his fatherby acting as executor. Such 
an estoppel could arise only by Munuswami Chetty “ taking 
possession of the property ” in and by virtue of the instrument. 
A person already in possession of family property cannot be said 
to take possession. (CASPERSZ, pp. 74, 75.) And when there is 
no taking of possession there is no estoppel. [BIGELOW p. 522; 
Sergeant V. Nash* (ease of landlord and tenant)]. The estoppel 
which arises by a person taking under an instrument is really 
a branch of the Law of Estoppel zz pars (see BIGELOW). It is 
the obtaining of a benefit which the party would not otherwise 
have got that constitutes the gist of the estoppel (Rup Chand v. 
Sarveswar? wherein the English cases of Board v. Board?, 
Dalton v. Fitzgerald* are considered), The mere assertion of a 
particular title cannot give rise to any estoppel—Har Shankar 
v. Lal Raghwraj*; L. P. A. 87 of 1908 reversing Avayambal v. 
Kamalamba® (case of succession certificate). 

If Munuswami Chetty has not taken possession under the 
will, the only question is whether there was any alteration in the 
position of others by reason of the conduct of Munuswmi Chetty. 
Both the learned Judges. are agreed that fromthe evidence no 
alteration of position is proved. Alteration of position cannot be 
presumed. It is a matter of strict proof: Jn re Lewis, Lewis v. 
Lewrs™. The case of Sreenivasa Moorthy v. Venkata Varada 
Azyangar * relied on by Mr. Justice Wallis is clearly distingui- 
shable as there is an express finding of alteration of position (see 
Judgment of Subordinate Judge.) Assuming.that Munuswami 
Chetty has taken possession under the will, even then it is sub- 
mitted that Munuswami Chetty is not estopped from disputing 
the validity of the will, Even in cases where a person has 
taken possession under an instrument a distinction has been 
drawn in English cases between a case where the instrument is 
inoperative because of defective title in the settlor, or the testa- 








1. (1903) 2 K. B, 303. 2. (1906) I, L. R. 38 O. 915. 
3. (1873) L R.Q. B 48. 4, (1897) 2 Oh. 86. 
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tor, and a case of want of testamentary power. See Parnev. Jones? Manisami 
and Im re Anderson: Peglerr v. Gillatt 2. In the case of ancestral v. 
property the will is invalid not because the testator has no title Maruthamm: 
to the ancestral] property, but because ancestral property is not 
a fit subject of testamentary disposition—Karuppat Nachiar v. 
Sankaranarayana Chetty. _ 

[Chief Justice.—Even if the principle enunciated in Zz re 
Anderson: Peglerr v. Gillatt® be applicable to the case of ances- 
tral property, does it not make a difference when the person 
disputing the will is not a beneficiary but one in the position 
of atrustee?] In Parne v. Jones? the tenant for life was both a 
trustee and beneficiary. 

The Advocate General,—The law stated on the other side as 
to ‘taking of possession” is not disputed. Rup Chand Ghosh 
v. Sarveswar* lays down the correct principles, but the ques- 
tion is, what is the meaning of “taking possession.” A change 
in the character of possession implies a new “ taking of possess- 
ion.” It is to be noticed that Munuswami Chetty has associated 
witk himself another in the administration of the estate. His 
acting as executor implies a new “taking possession” of the 
estate. 

The case before your Lordship is not distinguishable from 
Sreentvasa Moorthy v. Venkata Varada Ayyangar® relied on by 
Mr. Justice Wallis. A trustee who obtains possession of the trust 
by virtue of his trust isestopped from disputing the title of the 
cestut-que-trust— Newsome v. Flower’. In administration actions 
the detendant is not generally permitted to attack the trusts— 
Wallis v. Solicitor General of New Zealand’. 

Alteration of position,.if that were necessary, can be presumed 
under the circumstances. Zn re Lewis, Lewis v. Lewis ® proceeds 
on there being no representation at all by the executor. 


It is further submitted that the executor is estopped from 
disputing the validity of the will as Munuswamy accepted the 
office of executor during the lifetime of the testator. But for such 
an acceptance, and‘an implied undertaking not to dispute 
the validity of the will, the testator might have partitioned the 
properties. 

Lastly as regards Jz re Anderson,? whether or not the 
principle therein laid down is applicable to the case of ancestral 
property, it has no application to the case of an executor taking 
possession under the instrument. 

A. Krishnaswamt Aiyar in reply:—My point as to taking of 
possession is really left unanswered. Munuswamy is the sole and 
absolute owner, and it does not matter to the plaintiff whether 
another is associated with him in the administration of the estate. 
Wallis v. Solicitor General of New Zealand" decides no ques- 
tion of estoppel. It refers only to practice in administration 
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actions, especially when the Crown is the defendant. As regards 
implied undertaking during the life-time of the testator no such 
point was taken in the Courts below, and no such point is. before 
this Court (see the referring order). The principle laid down in 


In re Anderson:Peglerr v. Gillatt is applicable as much to the 


case of an executor as to a beneficiary. 

The Court expressed the following 

OPINION* :—The point I have to consider has been referred 
to me in the'form ofan abstract question of law and I must deal 
with it in that form. The question is:—Is an executor under a 
Will who has accepted the office of executor and acted as such 
estopped thereby from setting up an adverse title to property 
disposed of by the Will? 

In my opinion the principle ot the decision in Svreenzvasa 
Moorthy v. Venkata Varada Ayyangar*®, with reference to the 
point in question (see page 280) applies, and I would answer the 
question in the affirmative. I agree with Wadlzs J. that the fact 
that an executor has not taken out probate (at any rate where 
the law does not require him to do so) is immaterial. 

In the case in which this reference has been made it was 


contended that the executor was entitled to possession of the 
‘estate whether the Will was good or not. .Assuming this to be 


so, I do not think it affects the question of estoppel. As I under- 
stand the facts the executor took possession as executor and not 
in -the exercise of any alleged right of survivorship. I do not 
think it is necessary for the party who in a case of this sort 
relies on the estoppel to prove that he did, or refrained from 
doing, some specific act by reason of the fact that the executor 
had accepted the office and acted as such. If an executor accepts 
the office and acts as executor “ with full knowledge of all the 
circumstances bearing on his rights” (see Srznzvasa Moorthy v. 


Venkata Varada Iyyangar?) I think he is estopped from subse- 


quently repudiating the Will and setting up an adverse title as 
against a beneficiary claiming under the will. 

It seems to me (although I do not know that I am called 
upon to express any opinion as to this) ‘that the special rule laid 
down by Buckley J. in Inre Anderson: Peglerr v.Gtllatt? does not 


‘apply to the case of an executor who has accepted office and 


acted as such and who afterwards claims rights by way of survi- 
vorship which, if well founded, would have entitled him to take 
possession. 

This appeal coming on for final hearing before Mr. Justice 
Walits and Mr. Justice Mziler, the Court delivered the following 


JUDGMENT :—The decree will be modified as proposed in 
our referring judgments. The appellant must pay the respon- 
dent’s costs. ; 


The memorandum of objections is allowed with costs, 


F 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Sir Charles Arnold White, KZ, Chief Justice, 
and Mr. Justice Miller. 
Muhamad Husain Rowther & others .. Appellants* 
(Defts.1 to 3, 


l v. i 5 & 6). 

Muhamad Abubakar Rowther .. Respondents 
and others (PIFS. and Defts. 
4 & 7 to 12) 


Right of use of tank—Customary right of user—Right uf access, limitation of, 
A customary right to use a tank does not necessarily involve a general right of 


access; it may be limited to a right of access from one or more of the four sides of Husain Row, 


the tank. 


Second appeal from the decree of the Subordinate Judge's 
Court of Negapatam in A. S. No. 4 of 1904 presented against 
the decree of the Court of the District Munsif of Negapatam in 
O. S. No. 84 of 1902. 


‘This was a suit for declaration that the plaintiffs, the Maho- 

- medan inhabitants of Karaippakkam village, were entitled to. bathe 
in and take water from the Pallivasal Mosque tank in.the village 
of Enangudi by a fight of wooden steps on the western side, and 
that defendants the Mahomedan inhabitants of Enangudi, were 
not entitled to obstruct the plaintiff, in the enjoyment of such right, 
and praying for an injunction restraining the defendants from so 
interfering and for reconstruction, at plaintiffs’ cost, of the wooden 
flight of steps which had been removed by the defendants. The 
Secretary of State was added by the District Munsifas a party- 
defendant asthe plaintiffs also claimed that the tank being 
‘classed as poramboke inthe paimash accounts, the defendants 
were not entitled to obstruct the plaintiffs and other inhabitants 
of Karaippakkam from using the tank as set out above. Per- 
‘mission was obtained under S. 30, C.P.C., by plaintiffs to sue on 
behalf of the inhabitants of Karaippakkam village. The District 
Muusif decreed the suit on the ground that the tank was public 
property and the defendants were therefore not eutitled to pre- 
vent the plaintiffs from using the tank in the manner alleged in 
the plaint. The Subordinate Jadge on appeal held that the 

#8, A. 254 of 1905. lst March 1909, 
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Secretary of State.was unnecessarily joined as a party, and up- 
held the Munsif’s decision on the ground that the tank was one 
attached to the Mosque at Enangudi village, that according to 
Mahomedan Lawa Mosque and its appurtenances are open to 
the whole Mahomedan public, and that the defendants had no 
right to prevent the plaintiffs from using the tank as alleged 
in the plaint. - 
The Court made the following 


ORDER :—The question whether the defendants or the 
Government are the owners of the tank in question was not 
raised in the issues; and there is no finding by the Distvict 
Munsif or by the Subordinate Judge as to whether the Govern- 
ment or the defendants are the owners. 

Before we dispose of the appeal we think that there should 
be an express finding as to this, and we accordingly ask the 
lower appellate Court to submit a finding as to whether Gov- 
ernment or the defendants are the owners of the tank in question. 
Fresh evidence may be taken for the purpose of this finding. 


We also ask the lower appellate Court to submit a finding 
on the question whether the plaintiffs have a customary right to 
use the tank for the purpose of bathing and washing and taking 
water therefrom and of obtaining access thereto by means of steps 
upon the western side. As regards this issue both sides will be 
at liberty to call any witnesses they have already examined, but 
no fresh witnesses may be called. 


The findings should be submitted within two months after 
the re-opening of the lower appellate Court. 


Seven days will be allowed for filing objections. 


In compliance with the above order the Subordinate Judge 
submitted the following 


BINDINGS :—The Subordinate Judge after discussing the 
oral and documentary evidence observed :—They establish these 
points in favour of the Government, vzz.—(1) the tank is the pro- 
petty of the Government; (2) the mosque at Enangudi has only the 
tight of fishery therein, but has no proprietary right over the tank, 
and (3) the tank is dedicated to the use of the public in general 
for purposes of bathing, taking water and washing clothes, 
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The next point to be determined is whether the defendants Husain Row- 
other than No, 12 have acquired by virtue of long occupation a ther 
title to the tank to the exclusion of the Government by limita- Abubakar 
tion and prescription. The defendants, except No. 12, relied on 2owther. 
three acts of theirs as conclusively establishing their title by 
prescription, %72, (x) fishing, (2) repairing the tank and its con- 
servancy, and (3) bathing and taking water. In my opinion 
none of these acts would establish adverse occupation as against 
Government. It is clear law that the right of fishery may be 
granted separately from the right to the soil itself and that the l 
mere act of fishing in atank is no proof of ownership—vde ' 
Syed Ertoza Hossein v. Huree Pershad Singh? ; Forbes v. Meer 
Mahomed Hossein? Radhe Mohun Mundul v, Neel Madhub Mun- 
dul? ; David v. Girish Chunder Guha*. In Syed Ertozah Hossein 
v. Huree Pershad Singh? itis observed that the mere act of 
fishing in a tank is no proof of ownership, for nothing is more 
common than, in this country, for parties to fish in tanks over 
which they exercise no rights of ownership. In Forbes v. Meer 
Mahomed Hossein? these observations oceur at page 47 :— And 
“that Julkur or the right of fishing may exist in India as an 
“incorporeal hereditament and a right to be exercised upon the 
“land of another is shewn by the case of Lutchee Dossee v. 

“ Khatima Beebee reported in the second volume of the Sudder 
“ Dewanny Adualat Reports, at page 51. In that case Æ had 
‘* purchased at a public sale by the Collector the Julkur of certain 
“Jheels. One of them became dry; and it was determined that 
“A's purchase of the Julkur only, did not convey any property 
«in the lands which belong to the proprietor of Jheel. But the 
“ Julkur was held, so long as the land was covered with water, 
“to exist as a separate right anda right belonging to the pur- 
“ chaser.” In Radhe Mohun Mundul v. Neel Madhub Mundut? 
we have this further important observation at pp. 200 and 
2o1:— But it appears to us, as a general question of law, 
“that the right to a Julkur by no means involves a right 
“to the soil when the Julkur is either dried or filled up by 
‘accumulation of soil **** and asin the very case before us 
“grants of Julkur are usually conveyed in such terms as to 








1. (1866) 5 W. R., 281, 2. (1873) 20 W, R, 44 (P.C.) 
3, (1878) 24 W. B. 200, 4, (1882) ILL.R, 9 O, 183, 
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Hiin Bow: “import the use and enjoyment of what may be called purely 


Ve 
Abubakar 
Rowther. 


“ agueous tights such as fishing, gathering of rushes and other 
“ vegetation which arise from, and are connected with water, and 
‘it. may be very well conceived that if in such cases the right 
« to the soil were implied in the grant of the Julkur, it would be 
“wholly unnecessary to specify the particular rights. We have 
“‘ mentioned this, because, if the grantee were the owner of the 
“Jand, he would, as a matter of course, be entitled to everything 
“onit.” In the present case, if there had been a grant of the 
tank and its soil to the mosque, it would, asa matter of course, 
be entitled to everything on itand it would, in that case, be 
wholly unnecessary to specify the particular rightof fishing 
alone. The mention of the right of fishing alone in Exhibits E 
and IX implies that the grantor had reserved the proprietary 
right in the tank in himself. The decision in David v. Girish 
Chunder Guha? isto the same effect. I would, therefore, hold 
that the exercise of the right of fishing by the mosque from 
before the pymash time cannot vest in it any right to the bed of 
the tank as against the Government. 

Nor can the act of repairsto the tank such as deepening it 
&c., &c., confer, by itself, on the defendants 1 to 8 and those whom 
they represent, any such title to the tank by adverse possession 
as that contended for by them. In Muthaya Chetti v. Stvara- 
man Chetti,” which went upon appeal to the Privy Council whose 
decision is reported in Stoaraman Chetti v. Muthaya Chetti,* the 
High Court held, at page 234, that froma charitable action 
of the nature of spending money in forming a tank and 
executing repairs thereto, &c., &c., vo right of property in 
the object on which money or labour is expended accrues 
to the person who expendsit. Again at page 235, this obser- 
vation occurs :—“ The evidence is certainly in favour of the 
“plaintifis having taken upon themselves exclusively the 
“duty of clearing out the tank, but it does not follow from 
“this that they have acquired aright to exclude the defen- 
“dants.” Again at page 235, this very important observation is 
made :—“ Nor does there appear to be any authority for saying 
‘that the construction of substantial adjuncts to the property 
“of another can give the constructor a right of property in such 


1. (1882) LL.B, 9 C. 183. 2, (1882) 1.L.B. 6 M. 229, 
3, (1888) I.L. R. 12 M. 241, 
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“adjuncts. Plaintiffs who were allowed to coustruct certain Husain Row 


« masonry works, must be presumed to have constructed these ter 
“adjuncts to the tank by license of the original owner—the cancion 
ow ther. 


‘“‘ State—for the use of the public to whom the tank is dedicated; 
“ut this does not give plaintiffs any right to exclude others from 
“ interfering with the conservancy of the tank generally.’—At 
page 233, their Lordships observed thus :— The tank is a public 
“tank, ¢o every part of which the public freely resort, and the 
“ plaintiffs have no exclusive property in the tank and could 
“not exclude the defendants or the rest of the public from the use 
“of it or of any portion of tt? ‘The Privy Council affirmed this 
decision on appeal. It was the case of a dispute between the 
villagers themselves as to who would be entitled to execute 
repairs toa common tank. At page 246 of I.L.R. 12, Madras, 
their Lordships of the Privy Council observed that the tank was 
on the site of an ancient village tank and that the ancestors of 
the plaintiffs therein had repaired it at the beginning of the 
century at the request of some leading villagers. It was held 
that these acts of repairs extending for a very long period of 
time did not vest the exclusive right in the tank in the piain- 
tiffs. In Ambalavana v. The Secretary of State,t relied on by the 
plaintiffs’ pleader, their Lordships observed at page 542, in regard 
to an irrigation channel, as follows :—‘‘ We find, then, that the 
« channel is not included in the grant, and we agree with the Dis- 
“ trict Judge that the plaintiff kas not had any adverse possession 
“of itas against Government so as to give him a proprietary title 
“by prescription. The fact that the plaintiff clears the channel 
“and contributes labour when the channel is breached and 
“ contributes labour to assist Government in erecting the dam 
“in the river each year is no proofofany proprietary right. It 
“is customary for landowners to contribute such labour for 
“ordinary repairs of irrigation works by which they benefit and 
“such labour may even be enforced under the provisions of the 
“ Madras Compulsory Labour Act (I of 1858), but it by no means 
“ indicates that the persons liable are owners or co-owners of the 
“irrigation works.” This was, no doubt, not the case of a village 
tank, but was one relating to an irrigating channel and the 
Government also supplied the only expensive materials for the 





1, (1905) LL.R. 28 M, 539, 
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Musain Row- dam, vzz , the timber required, Here, it is conceded for the 12th 


ther 


v. 
Abubakar 
Rowther. 


defendant that the Government had executed no repairs till 
now. It (the above decision—ED.) is, however, an authority for 
the position that the mere act of clearing out a tank and execu- 
ting repairs thereto by the villagers would not confera proprietary 
tight in it on them as against the Government by reason of lapse 
of time. It is thus clear that the mere act of repairs to the tank, 
though exercised during a long period of time cannot create title 
by adverse occupation in the defendants aforesaid. 

Nor can the ordinary acts of user of the tank by these defen- 
dants for a long series of years such as bathing and taking water 
create any such title by adverse possession in them as against 
Government or the plaintiffs. The decision in The Munzcepal 
Board of Cawnporev. Laghu* following Husain Ali v. Matu- 
konan? is conclusive of the point aginst the defendants. It 
is observed at pages 203-4 that the public rights may be 
limited to the inhabitants of a Manor or Township, but that 
within that limit they are public? and not private juris. Simi- 
larly the dedication may be to the use of a particular body of 
religionists, such as the Mahomedans desiring according to 
their religion to use the water of the tank, and such right convey- 
ed by such dedication cannot carry with it any restriction upon 
similar user by members of the community other than the defen- 
dants. At page 204 again this passage occurs:—“ It has been 
“held, and the principle appears indisputable, that where a dedi- 
‘cation has been established of a high road and where a portion 
“ only out of the land so dedicated has been used for that pur. 
“ pose, no person could by occupation or other user of any part 
“ of the road establish a right as against the public over any 
“ part of the land, even had it never been used for the 
t“ purpose for which it was dedicated.” Again at page 250, 
this observation occurs :—‘* Now here the dedication to the 
“public could not be limited by invasion of any of the 
“members of the public, nor could they by such invasion, 
í however prolonged, gain for themselves a title to the land 
‘Cor to the exclusive user of the land which was the subject of 
“ the invasion. And the reason is manifest, that such user by 
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several acts of interference with the tank cannot establish any 
right in the defendants by adverse occupation as agaiust the 
Government. The circumstance that the Government did not 
exercise any such acts would not count for anything in defendants’ 
favour. There was never any denial of their right till after this 
suit was filed and even then, title by adverse possession was not 
set up by the defendants in their additional statements 
aforesaid given before the District Muusif, unless the general 
claim as owners be held to comprise title by limitation. In fact no 
issue was taken on the question of limitation in the Munsif’s 
Court, nor does it appear that any such issue was pressed for 
in the High Court on Second Appeal. As to the onus of proof 
in such matters, I have no doubt that, upon the facts found in 
this case, it lay heavily on the defendants who, however, have 
failed to discharge the same. Exhibits E and IX, as observed 
already, disprove the grant ofthe tank to the mosque and the 
Settlement Register treated the tank as Government poramboke 
and nattam. No claim to the tank was apparently made by 
the defendants at the time of the recent survey and settlement. 
No inam title-deed was obtained, nor was any attempt made to 
get patta for the site in dispute. Under these circumstances, 
the onus of proving adverse occupation was on the defendants 
Ito § and this was not discharged. I would, accordingly, hold 
that the title by adverse possession, even if it be considered as 
having been pleaded by defendants 1 to 8, has not been estab- 
lished as against the Government. 

For the foregoing reasons, I would find om the first new 
essue that the Government and not the defendants are the 
owners of the tank in question. 

Second new tssue.—U pon the above finding and with refer- 
ence to the declared wishes of the Government that they have no 
objection to the middle street people of Karaipakkam using the 
tank and constructing steps on the western side thereof, I must 
hold that the plaintiffs and others of the said middle street have 
the rightto use the tank for the purposes mentioned in this 
issue and to have access thereto by means of steps on the western 
side. In this view, it would be unnecessary to discuss the evi- 
dence bearing on this issue and give an opinion thereon. The 

discussion and finding would be necessary, if the Government 
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also denied the right claimed by the plaintiffs. However, asthe 
parties would be anxious to have a finding on this issue, I would 
briefly discuss the matter in view to determine the question 
upon the evidence in the case. The right claimed by the plain- 
tiffs is of the sort known as customary right and defined in 
Palaniandd Tevanv. Puthirangonda Nadan*, in Section 2, Clause 
(2) of the Indian Easements Act, 1882, and in Channanam Pillar 
v. Manu Pattar.2 No fixed period of enjoymentis laid down by 
law as necessary to establish a customary right. The character 
and length of enjoyment which are necessary for such purposes 
have been laid down in Awaz Sen v. Mamman.? On the evidence 
placed before me, the only reasonable conclusion that can be come 


` to is that the plaintiffs and others of the middle street of 


Karaipakkam have a customary right to use the suit tank for the 
purposes mentioned in this issue, only by the northern and east- 
ern ghat thereof, but that they never had access thereto by means 
of steps upon the western side * * The Government say they 
have no objection to the middle street people using the tank in 
any portion in any manner, 

I would, therefore, hold on the new second issue that the 
plaintiffs are entitled to construct a flight of steps on the western 
side and have access thereto thereby for the purpose of bathing, 
washing and taking water therefrom, and that the defendants, 
who are only entitled like the plaintiffs to use the tank for these 
purposes, have no right to obstruct the plaintiffs from getting 
into the tank on the western side or from constructing a flight 
of steps thereon. (Vide observations appearing at page 233 of 
Muthayan Chetti v. Sivaram Chetii. * l 

T. Rangachartar with him MU. K. Narayanasami Atyar) for 
defendants:—There is no right of suit under S. 30, C: P. C., on 
behalf of the general public—Lundon Association of Shipowners 
v. London and India Decks;> Anundrav Bhikaji v. Shankar 
Daji;’ Srintvasachart v. Raghavachartar™,; Monmotho Nath. Das 
v. Harishchandra Das? and cases in Woodroffe’s C. P. C., p. 513, 
The Sub-Judge finds a right in the general publicon the Ist 
issue sent down and detendants have therefore no cause of 
action. That finding establishes a right of way to the tank on 


T. (1897) I. D. R. 20 M. 389. 2. (1890) 1. M. D, J. 47. 

3. (1895) LLR. 17 A. 87. 4. (1895) LL.B. 6 M. 229. 
5. (1892) 3Ch. D. 257.270. 6. (1883) I. L. Re 7. B. 323. 
Te (1897) I. L. R 23 M: 3L 8. (1906) I. L, R, 33, ©. 905 
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the western side for the general public and in suing for breach Husain Row- 


of such a right special damage must be shown—Adamson v. 
Armugam? ; Venkatachala v, Kuppusami? ; Mahomed Alam v. 
Dibbar Khand?; Monmotha Nath Das v. Harish Chandra Das*; 


Ramphal Rai v. Raghunandan Prasad® ; Sathuvalad Kadir v.. 


Ibrahim A ga.8 


The plaintiffs are mere licensees from the Government and 
they have no right of action in their own name— Wood v. Lead- 
bitter” ; Hill v. Tupper? ; Stockport Waterworks Co. v. Potter*; 
Whaley v..Laing?® ; Heap v. Hartley?*; Nuttal v. Bracewell*?; 
Fitzgerald V. Firbank??. 

In a case of injunction substantial injury must be shown. 
Here the defendants say that they have no objection to plaintiffs 
bathing on the northern side of the tank, which could be reached 
easily—S. 54, Specific Relief Act; Ss. 33, 24, Easements Act; 
Framjtv. Framji?* 3 Sri Bhusan Ghose v. Ganesh Chunder?® ; 
Tituram Mukerji v. Cohen!’ ; Boyson vw. Deane; Mahadev v: 
Narayan:?; Hart Ganu v. Sakharam Balaji??; Municipal Corpo- 
ration of Bombay v. Vasudeo?°; Sabapathy Chetty v. Subbaray 
Chetti? >: 

The finding on the rst issue that the Government is the 
owner ofthe tankis wrong. The tank is the property of the 
Mosque or of the village community of Enangudi—Huddles- 
ton’s Papers on Mrrasi Rights,p.150; vide Ellis’s Opinion 
that “all description of land within limits of a village belong 
to the Mirasidar ” and Proceedings of Court of Directors that 
Collector had no power to grant a portion of threshing floor of 
village toa stranger as building site; pp. 553 & 565. Waste 
poramboke land ceases to be poramboke and becomes private 





1, (1886) I. L. R. 9 M 463. 2, (1887) 1. L.R. 11M 42, 43 
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5. (1888) I. L. R. 10 A 398. 6. (1877) 1. L. R. 2 B 457 

7, (1845) 13 M. & W. 833. 8. (1863) 32 L. J. Es, 217. 


9. (1864) 31 L. J. Ex. 16. 
10. (1857) 2 H. & N. 476 ; (1858) S. C. on appeal. 3 H. & N. 675. 


11. (1889) 42 Ch. D, 461, 12. (1866) L. R. 2 Ex. L 

13. (1897) 2 Ch 96. 14. (1905) I.L.R. 30 Bom, 319, 

15. (1902) T.L.B. 29 Cal. 500. 16. (1905) LL.R. 83 Cal. 208 (P.0.) 
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19. (1905) 8 Bom. L. R. 810, 20. (1904) 6 Bom. R, 899. 
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property as soon as it is used for a particular purpose, just asa 
house built on Natham poramboke is private property. See 
Maclean’s Standing Information ; page 117. 


L.A. Govindaraghava Azyar (with him T. V. Gopalasamt 
Mudalzar) for respondents.—The Sub-Court finds that we are 
entitled to bathe on the northern side of the tank, and from that 
it follows that we have a right to bathe everywhere iu the tank. 
The defendants cannot prevent us from so doing. 


The Court delivered the following 


JUDGMENT :—The finding of the Subordinate Judge upon 
the second issue sent down is, as we read it, a finding of a cus- 
tomary right in the plaintiffs to use the tank, with this limita- 
tion, that for the purpose of this use they had a right of access 
to the tank on the northern and eastern sides but no right of 
access on the western side. This being so, there is no custo- 
mary right in the plaintiffs which has been infringed by the 
erection by the defendants of the fence on the western side. 


We caunot accede to Mr. Govindaraghava Iyer’s contention 
that the finding of a customary right to use involves a general 
tight of access. There is no reason why a customary right 
should not be limited ia the way, aswe read the finding, the 
Subordinate Judge intended to limit it. 


On the first issue the Judge finds that the property in the 
tank is in the Government and that there has been a dedication to 
the use of the public in general. It isnot the plaintiff's case that 
they have any rights as members of the general public. They 
rely on their customary right only. In view of the finding on 
the second issue we must hold that the plaintiffs have failed to 
shew that any right of theirs has been infringed by the defendants 
Nos. zr to rr and that consequently their suit fails. 


We must set aside the decrees of the lower Courts and 
dismiss the suit with costs throughout—one set. 


aye 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, A/., Chief Justice, and 


Mr. Justice Krishnaswami Aiyar. 
Ramasamy, minor, by his next friend Mookkayi 


alias Karuppayi, & others .. Appellants* 
(Plaintiffs) 
v. 
.Muniyandi Servai .» Respondent 
(8th Defendant). 


Limitation Act (XV of 1877), Art. 120--dpplicability—Suit for declara- 
tion that sale and redemption of share not binding—Payment to one of several 


Ramasami 
v 


co-mortgagees—Validity of—Specific Relief Act (Jof 1877), S. 42— Appli- Muniyandi. 


cability of—Poussession not capable— Consequential relie f— Division, complete— 
Presumption of—Plea taken in second appeal. 


A suit fora declaration that the sale of one pangu of Melwaram right 
and redemption of another pangu of Melwaram right are not binding on the 
plaintiffs is governed by Art. 120 cf the Second Schedule to the Limitation 
Act (XV of-1877). 

Where defendants are not in possession, the plaintiff is not entitle] to 
further relief in the nature of possession, and his suit for a declaratioa of his 
right is not barred by S. 42 of the Specific Relief Act. 

Where. property is in the possession of Kudivaramdars and the 
Melwarain is enjoyed by periodical division of the produce, it does not 
necessarily follow that the owners ofthe Melwaram must pray for a further 
physical division of the property by metes and bounds, 

An objection to the suit on the ground of bar by reason ofS. 42 of the 
Specitic Relief Act was not allowed to be raised for the first time in second 
appeal in the case before tbeir Lordships. 

Where division is admitted, the presumption of law is that it is com- 
plete. 


Where a mortgage is taken by 4 on behalf of his undivided family and 
on A's death, the mortgagor pays the entire mortgage money to one ofthe 
divided members of 4’s family, such payment is not a valid discharge of 
the entire mortgage soas to affect the others having several interests init 

[Barber Maran v. Ramana Goundan* dissented from. Ahinsa Bibi ; v. 
Abdul Kader Sahib?. Sitaram v. Skridhar 3 approved. Steeds v. Steeds 4; 
Powell v. Broadhurst 5 ; Wallace v, Kelsall $ referred to.]- 


Second appeal from the decree of the District Court of 
Madura in A. S. No. 321 of 1905, presented against the decree of 
the Court of the Subordinate Judge of Madura (East) in O. $S 
No. 25 of 1904. 

T. Rangachariar and C. S. Venkatachariar .. for appellants. 





P. R. Sundara Aiyas and K. N. Aiya .. for respondent. 
* 5. A. No, 653 of 1907. 5th January 1910, 
l: (1897) 1 L.R. 20 M. 461, 2, (1901) LL.B. 25 M. 26, 
3. (1903) LL.B, 27 B. 293, 4, (1889) 22 Q.B.D, 537, 


Se (1901) 2 Ch, 160, 6. (1840) 55 R.R, 707, 
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The Court delivered the following 

JUDGMENT :—The suit is fora declaration that the sale 
of a pangu of melvaram right by the second to the first defend- 
ant andthe redemption of another pangu mortgaged to the 
predecessors in interest of the plaintiffs and defendants Nos. 2 
to 7 by a payment to the 2nd defendant are not binding on the 
plaintiffs. The pangus in question are found by the District 
Judge to have been under attachment by the Head Assistant 
Magistrate and in the possession of a receiver appointed by him 
ii proceedings under Chapter XII of the Code of Criminal 
Procedure, The suit isdismissed by the District Judge on the 
grounds that it was barred by limitation, having been instituted 
more than three years since the dates of sale and redemption, 
and that consequential relief in the nature of possession not 
having been prayed for, 'S. 42 of the Specific Relief Act 
operated asa bar. The plea of limitation is obviously untena- 
ble. And the respondent’s vakil did not attempt to support it. 
The article applicable is 120 of Act XV of 1877 and the suit, is 
in time. It is also conceded that the District Judge was wrong 
in holding that the plaintiffs were bound to sue for possession. 
The defendants were not in possession at the date of suit, and 
it is well settled that where the defendants are not in possession 
the plaintiffs are not entitled to further relief in the nature of 
possession and are therefore not bound to ask for it against 
them. But Mr. Sundara Aiyar argues that on the plaintiffs’ own 
case they were entitled only to a share in the pangus in question 
and that they were therefore bound to ask for a partition of their 
share as further relief to which they were entitled in addition to 
the bare declaration of title. This contention was not raised in 
either of the Courts below. And even if there is any force in it 
we are not inclined to allow the respondent to raise it for the 
first time in second appeal. The plaintiffs averred that they 
and defendants Nos. 2 to 7 were divided in interest, though 
originally members of an undivided family. The 8th defendant 
admitted this allegation in paragraph No. 8 of his written state- 
ment. The parties in occupation ot the property are the kudiva. 
ramdars. ‘The melwaram is enjoyed in marakkal kuttu and the 
share of the melwaram due to the plaintiffs and defendants Nos. 
2 to7 is alleged to be enjoyed according to the partition in 


es 
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accordance with the respective interests of the divided members. 


R anan 


Division being admitted in the family we cannot accede to Mr. Muniyandi. 


Sundara Aiyar’s contention raised for the first time in second 
appeal that so far as the suit property is concerned it has been 
kept undivided, the presumptior of law being in favour of a 
complete division. Holding then that the melwaram right has 
been divided amongst the sharers we are not prepared to allow 
that in every case of divided enjoyment by division of the pro- 
duce there must necessarily be a further physical division of 
the property by metes and bounds. We, must therefore, decline 
to entertain Mr. Sundara Aiyar’s contention that further relief 
was claimable in this case by the plaintiffs. 


The District Judge also finds upon the 8th and goth issues 
that the redemption and sale are binding upon the plaintiffs. 
It is not clear on what grounds he has arrived at this couclusion. 
The and defendant according to the plaintiffs’ case is only one 
of several tenants-in-commen interested in the sait properties. 
The District Judge has not found to whom the two pangus be- 
longed on the dates of sale and redemption. In one part of his 
judgment he speaks of the fifth plaintiff as possibly a major in 
June 1898. In another place he says the and defendant exe- 
cuted the document as guardian of the 5th plaintiff. These 
statements are not reconcilable. The decision of the Court be- 
lowon the issues Nos. 3 and 4 being clearly erroneous and 
there being, in our opinion, no evidence to support the findings 
on the 8th and oth issues, we must reverse the decision of the 
Court below. But Mr. Sundara Ajiyar raises another question 
on behalf of the respondent, that the and defendant as a tenant- 
in-common entitled to the mortgage along with the plaintiffs 
was legally competent to receive payment of the mortgage 
money and give a valid discharge to the first defendant 
as tegards one pangu under mortgage. Although the validity 
of the redemption is made the subject of the 8th issue it is per- 
fectly plain that the contention was merely that the 5th defend- 
ant was solely interested in the mortgage and that the and 
defendant was competent to accept payment on his behalf, 
This, no doubt, is entirely different from Mr. Sundara Aiyar’s 
present contention. But being purely one of law arising out of 
the plaintiffs own case we have allowed it to be argued, 
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The point is not one free from difficulty. It was held in 
Barber Maran v, Ramana Goundan,* by Collins C.J. and Shep- 
hard J., that where the mortgagor paid one of two co-mortgagees 
the whole mortgage money, the payment wasa valid discharge 
of the mortgage and the unpaid mortgagee was not entitled to 
sue for his share. This decision has been recently followed in 
S.A. No. 419 of 1905 by Benson and Sankaran Nair JJ. In 
Ahinsa Bibi v Abdul Kader Saheb,? however, Mr Justice Bka- 
shyam Atyangar doubted the correctness of the decision in Barber 
Maran v. Ramana Goundan,? though the case before him was 
distinguishable from the earlier one, and he rested his decision on 
the ground that the payment pleaded was to one of the represen- 
tatives ofthe mortgagee and did not come within the rule 
enunciated in Barber Maran v. Ramana Goundan, as to the 
validity of payments to one of the co-mortgagees. The opinion 


expressed by Mr. Justice Bhashyam Atyangar in this case has 
been followed in Sztaram v. Shridhar,? and apparently quoted 


with approval in Jagat Tartine Dasi v. Naba Gopal Chakit. Mr. 
Justice Shephard who took part in the decision in Barber Maran 
v. Ramana .Goundan,* has further considered: the question 
in his Notes to S. 84 of the Transfer of Property Act: see pages 
381 to 384, and re-affirmed his view with .some additional 
arguments in its support. In the decision in Barber Maran 
v. Ramana Goundan,? he followed the decision in Wallace v. 
Kelsall”, and apparently doubted the correctness of „Steeds v. 
Steeds*, The latter case has been followed and explained in 
Powell v Broadhurst’. The decision inthis last caseshas not 
shaken Mr. Justice Shephard in the conclusion arrived at by 
him in Barber Maran v. Ramana Goundan® though it has led 
him to consider the matter in his Commentaries on the Transfer 
of Property Act. It must be observed, however, that the doubts 
thrown on the decision in „Seeds v. Steeds* must now be 
regarded as of no validity. All these Euglish cases, moreover, 
have been quoted in recognized text books without a word of 
adverse comment and as fully anthoritative: see LEAKE on 








1. (1897) 1. L. R. 20 M. 461. 2. (1901) LL, R. 25 M. 26. 
8. (1903) L L, R. 27 B. 293. 4. (1907) L L, R. 34 C. 305, 
5. (1840) 55 R.R. 707. 6 (1889) 22 Q. B. D. 537, 


7, (1901) 2 Ch, 160, 


wn 
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Contracts, pp. 298 and 626 ; Curry on Contracts, p. 744; Coote Ramasami 
on Mortgages, pp. 556 and 733. Mr. Justice Szephard himself Muniyandi 
does not appear to adhere to his doubts as to the correctness 
of Steeds v. Steeds. But be seems to rely on Wallace v. 
Kelsall? as still good law, notwithstanding the later cases, and 
raises a doubt as to the applicability of the English law to this 
country. The principal ground of the decision in, Barber 
Maran v. Ramana Goundan,* is the provision in the last clause 
of S. 38 of the Indian Contract Act “that an offer to one of 
several joint promisees has the same legal consequences as an 
offer to all of them.” But an offer of performance is not a 
discharge of the obligation. The consequence of a tender is 
merely that the promisor is not responsible for non-performance ; 
nor does he thereby lose his rights under the contract. Interest 
will cease to run on the debt from the date of tender. The offer 
then not amounting toa discharge, it is difficult to see why the 
fact of tender to one of two joint promisees being good for 
-certain purposes such as the preventing of further interest run- 
ning should override the provisions of S. 45 of the Indian 
Contract Act which in express terms says “that the right to 
claim performance rests as between the promisor and the joint 
promisees with them during their joint lives and after the 
death of any of them with the representatives of such deceased 
person jointly with the survivor or survivors and after the death 
of the last survivor with the representatives of all jointly.” ‘There 
is, of course, the qualification that the above rule only holds good 
unless a contrary intention appears from the contract. 


The rule asto the effect of a tender to one of two or more 
joint promisees is taken from Douglas v. Patrick*: see HALSBURY’S 
Laws of England, Vol. VIT, S. 863. But that as well as 
the rule in Wallace v. Kelsall? is merely the result of the joint- 
ness of the obligation with its incident of survivorship. As 
stated by Wells J. in Steeds v. Steeds “the reason why the 
defence isa good one at law is that the two creditors are 
treated as having a joint interest in the debt with its inci- 


1. (1889) 22 Q. B. D. at p. 641. 2. (1840) 55 R R. 707. 
8, (1897) I, L. R. 20 M. 461, 4. (1790) 3 Term Rep. p. 683 S,C. 1.R,R, 798, 
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dent of survivorship and the satisfaction to one ot the parties of 
a joint demand due to himself and others puts an end to the 
joint demand and he cannot afterwards by joining the other 
parties with him as plaintiffs recover the debt. Nor can a right 
of action be supposed to exist, which, if it existed, might sur- 
vive to the very person who had already received full value. In 
Equity, however, it would appear as if the general rule with re- 
gard to money lent by two persons to a third was that they will 
prima facte be regarded as tenants-in-common and not as joint 
tenants both of the debt and of any security held for it.” It is obvi- 
ous from the foregoing passage that as it was a presumption in 
Equity that the mortgagees were tenants-in-common in the 
absence ofa stipulation to the contrary, payment to one of two 


. joint mortgagees was not a good discharge of the whole, z.e., even 


of the share of the other mortgagee. This rule of Equity pre- 
vails over the ruleof the Common Law after the enactment 
of Sub-Sec, rr to S. 25 of the Judicature Act of 1873. Sec- 
tions 6o and 61 of the Conveyancing Act of 1881 have now laid 
down special rules in the case of obligations for sums of money 
expressed to be advanced on joint account as regards the effect 
of payment to the survivor or the representatives of the last 
survivor ete.—see Hoop and CHALLIS on Conveyancing, pp. 156 
and 157. With the exception, therefore, of the special cases 
provided for by that enactment, the rule in Equity of a pre- 
sumption of a tenancy-in-common now prevails in England 
with its consequence of a payment to one of two 
joint creditors operating only as a_ discharge of the share 
due to him. Wallace v.' Kelsall? is still authority only 
to the extent that if the right tothe debt is joint so as to rebut 
the presumption of theequitable rule payment to one of the joint 
creditors is a discharge of thejoint debt. To quote the words of 
Farwell J.—“There was no possible conflict of any equitable rule - 
with this (before the Judicature Act of 1873) because no bill 
would lie in Chancery to recover a mere money demand.” Under 
the law in India, however, there being no distinction between 
the jurisdiction at Law and in Equity, and the Courts in India 
being Courts administering the rules of justice, equity and good 
conscience, there could be no difficulty in the application of the 


1. (1840) 55 R,R, 707, 
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equitable rule. But the whole foundation of tue’ ruleat law 
being the jointness of the right and that being expressly. varied 
by the Indian Contract Act into a tenancy-in-common, it seems 
to us impossible to apply the rule in Wallace v. Kelsall? as to 
the discharge of joint rights by performance to one of the joint 
obligees. 

Our attention was drawn to the special rule contained in 
S. 165 of the Indian Contract Act relating to the validity 
of delivery by the bailee to one of several joint bailors. As re- 
gards this itis notirrelevant to point out that Dr. Whitley 
Stokes regards it as a departure from the Civil law, the English 
law and the Hindu and Mahomedan laws. The English cases 
have made various distinctions with regard to the nature of this 
contract and its consequences. See Broadbent v. Ledward? ; 
May v.: Harveys ; Atwood v. Ernest*; Brandon v. Scott.® It 
{s unnecessary = tursue the history of the provision contained 
in S. 165. Any special rule thereby enacted has not the force 
of a general principle of the law of contracts. No similar rule 
is laid down in the Transfer of Property Act. 

It remains to notice one further remark in Shephard’s Com- 
mentaries to S. 84 of the Transfer of Property Act, that the 
adducing of evidence at variance witha joint right under the 
contract, to show that the interest was several, would violate the 
provisions of the Indian Evidence Act. It is not easy to appreci- 
ate. this criticism, for it is not by oral evidence that joint 
obligees under a contract are shown to be entitled to 
their respective interests but by the force of S. 45 of 
the Indian Contract Act. The recital of the advance being 
joint is not part of the contract to pay the joint obligees and 
may therefore be varied by evidence of several interests in the 
amount advanced. We are therefore constrained to express 
our dissent from the decision in Barber Maran v. Ramana 
Goundan.* We should have felt bound to refer this case to the 
Full Bench but for the circumstance that on the facts it is more 
akin to the casein Ahkinsa Bibi v. Abdul Kader Saheb,” than to 
the case in Barber Maran v. Ramana Goundan.* The promisee 


1. (1840) 65 R.R. 797, 2, (1839) 11 A and E. 209. 
3. (1811) 13 East 197 s.c. 12 R.R. 322, 4, (1853) 22 L. J. C. P. 225. 
5. (1857) 26 L. J. Q. B, 163. 6. (1897) I. LXR. 20 M. 461. 


7. (1901) L L. R. 25 M. 26. 
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was only one person. He took the mortgage ou behalf of an 
undivided Hindu family. That family has become divided. 
The promisee himself is dead and the payment is said to have 
been made to one of the divided members of the family of the 
promisee. Such a payment, it appears tous, cannot discharge 
the entire mortgage in which other members of the family have 
their several interests. We must, therfore, overrule Mr. Sunda- 
ra Aiyar’s contention that the redemption of the mortgage can 
bind the plaintiffs if they had a several interest in the mortgage 
at the date of the redemption. The decree of the Court below 
is reversed and the case remanded for disposal according to law. 
Costs will abide and follow the result, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Saminada Sastrigal Appellant * 
v. (Defendant) 

Pathma Bibi Ammal Respondent 
(Plaintif). 


Vendor and Purchaser—Sale of one of two houses belonging to the same 
berson—Projection in a house—Right of the purchaser of the house to the 
Space above and below. 

Where two houses belonged to one owner and a part ofone projected over 
the other and the two houses were sold to different vendees : Held that the 
projection belonged to the purchaser of the house of which it formed part, 
but that the purchaser was not entitled to the space above and below the 
projection [Corbet v. Hill t followed] and that the owner of the other 
house was not. entitled to raise a construction resting ou the projection, 
such a construction being a trespass. 

Second appeal from the decree of the District Court of 
Trichinopoly in A. S. No. 77 of 1908 presented against the decree 
of the Court of the District Munsif of Trichinopoly in O. S. No. 
423 of 1906. 

R. Kuppuswami Aiyar for appellant. 

V. C. Seshachariar for respondent. 

The Court made the following 

CRDER :—There were three matters involved in the suit. 
The first of them relates to the construction resting on the 


© 5. A. No. 1920 of 1908, A 21st February 1910, 
1. (1870) L. R. 9 Eq. 671. 
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plaintiffs kosali.* The kosali is part of the plaintiff’s house. 
The plaintiff’s and the defendant’s houses belonged originally to 
one owner. He conveyed the houses and the grounds attached 
to them to different vendees. We must hold that the kosali 
attached to the eastern house passed to the plaintiff, the purcha- 
ser. The decision in Laybourn v. Gridley? proceeded upon the 
special facts of that case. It isno authority for the position 
that the kosali of the adjoining house which overhangs the 
ground of the house first sold passes to the purchaser of that 
house. The kosali then being the plaintiff's, is she entitled to 
the space above and beneath it? We think not. See Corbett v. 
Hill? Can the defendant, however, raise a construction resting 
on the plaintiff's kosali? No authority has been cited to us to 
show that this is not a trespass. 

- The next point raisedin appeal, which is also made the 
subject of a groundin the memorandum of objections, is the 
Judge’s direction that in execution the defendant's privy is to be 
removed if it is adjacent to the plaintiff's wall. This is wrong. 
We must ask the District Judge to return a finding on the 
evidence on record on issue No. 3. ‘The last six words of it are 
not quite intelligible. The Judge will re-frame the issue in 
accordance with the contentions of the parties. 

The memorandum of objections raises a question as to the 
plaintiffs right to gointo the defendant’s house for repairing 
her wall. There is no force in this contention. 

The finding must be submitted within six weeks, and seven 
days will be allowed for filing objections. 

In compliance with the above order, the District Judge of 
Trichinopoly submitted a findivg that the defendant put up his 
privy pial adjacent to the plaintiff's wall; that the defendant 
caused damage to the plaintiffs wall thereby; but that the 
special damage alleged by the obstruction to the flow of water 
in the drain by the side of the plaintiff’s wall was not made out. 

This second appeal and the respondent’s memorandum of 
objections coming on for final hearing after the return of the 
finding of the lower appellate Court, the Court delivered the 
following 





* Kasali means eares or projection frum tke top of a wall. 
1. (1892) 2 Ch. 53. 2, (1870) L. R. 9 Eq. 671, 
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JUDGMENT :—We accept the findings of the District 
Judge. We must, in accordance with our previous judgment 
and the findings now returned, modiy the decree of the lower 
appellate Court as follows :— 

The following words in the decree namely “from raising 
constructions in contact with the wall A B....be refused” will 
be omitted and, in their place, the following inserted, namely, 
“ from raising constructions on the portion marked yeliow in the 
plaintif’s plan and which we have called XY, so as to prevent 
the fall of the eavesdroppings from the plaintiff's roof.” 

We must also omit the portion of the lower Court’s decree 
from “that if it is found” etc., to ‘contact with the wall”, and 
insert the following in its place:— 


“That the defendant be directed to remove the pials in his — 


privy so as not to allow of the exereta coming in contact with 
the plaintiff's wall.” 

We must order the appellant to pay the iari of the respon- 
dent, l 

The memorandum of objections is dismissed but without 
costs. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 
Present :—Sir Charles Arnold White, Kz, Chief Justice, 
Mr. Justice Miller and Mr. Justice Abdur Rahim. 


Kollipara Seetapaty es .. _Appellant* 
(Petitioner in C. R.P. 

v. l è No. 444 of 1907) 
Kantipati Subbayya ee .. Respondent 


(Respondent in Do.) 


Provincial Small Cause Courts Act (IX of 1887), S. 16—Small Cause suit tried as 
original suit wrongly—Appeal to Sub-Court—Revision by High Court—Practice— 
Procedure. 

Where a Small Cause suit is tried by the Munsif on the Original Side and hia 
decision is reversed on appeal, by the Subordinate Court the High ‘Court is, bound to 


‘set: aside the decree of the lower appellate Court, as one passed without jurisdiction. 


[Parameshwaran Nambudiri v. Vishau Hmbrandaril overruled ; Ramasami 
Chettiar v. R. G, Orr? and Sonkarbhai v. Sonabhais approved. ] 


* L. P. A. No. 6 of 1908. 5th March 1909, 
L (1904) I-L. R. 27 M. 478. -> 2. (1902) I. L. R. 26 M. 176. 
3. (1900) L L. R. 25 B. 417. 
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- Appeal under S.150f the Letters Patent fromthe judg- 
ment of Mr. Justice Wadlzs in C. R. P. No. 444.0f 1907. 
This appeal coming on for hearing in the first instance on 
the rst September 1908 before Mr. Justice Sankaran Nair and 
Mr, Justice Abdur Rahim, their Lordships made the following 


ORDER OF REFERENCE TO A FULL BENCH.— 
Sankaran Narr J.:—The plaintiff in O.S. No. 385 of 1904 on the 
file of the Court of the District Munsif of Ellore sued to recover 
Rs. 45 under an award made by an arbitrator under a muchilika 
executed by the parties. The defendant denied the reference 
and raised various other objections which were overruled by the 
District Munsif who passed a decree in favour of the plaintiff. 
This decree was reversed on appeal by the Subordinate Judge 
of Ellore who held that the reference was vague and the 
arbitrator, therefore, might have decided questions not referred 
to him for arbitration. The plaintiff applied to this Court 
under S. 622, Civil Procedure Code, to set aside the decree 
of the Subordinate Judge on the ground that, as the suit was 
one cognizable byaSmall Cause Court, uo appeal lay to the 
Subordinate Judge and his decision was passed without any 
jurisdiction. 


The learned Judge who heard the Revision Petition, follow- 
ing the case in Parameshwaran Nambudiri x. Vishnu Embran- 
dari, declined to interfere for the reason that the plaintiff 
himself instituted the suit on the original side and could not, 
therefore, be heard to complain that the defendant filed an appeal 
aganist the decree in the original suit. 


This is an appeal against his order. It isconceded on both 
sides that the suit ought to have been tried as a Small Cause suit. 
Section 16 of the Provincial Smal] Cause Courts Act is in these 
terms: ‘Save as expressly provided by this Act or by any other 
enactment for the time being in force, a suit cognizable by a 
Court of Small Causes shall not be tried by any other Court 
having jurisdiction within the loca] limits of the jurisdiction of the 
Court of Small Causes by which the suit is triable.” This sec- 
tion apparently only regulates the procedure and does not deprive 
the District Munsif of the jurisdiction vested in him by the 
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Madras Civil Courts Act. However that may be, this has to be 
read with S. 646 (4) [C. P. C.—Ep.] which gives power to the 
District Court to submit to the High Court for revision, the 
records in a suit erroneously decided by a subordinate Court 
under a mistake as io its jurisdiction. J agree with the decision 
of the Allahabad High Court in Ram Lal v. Kabul Singh’, that 
the words, ‘by reason of erroneously holding” in that section 
imply that it isonly wheu the question of jurisdiction is raised 
before the first Court that the parties are entitled under that 
section to request the District Judge to make a reference to the 
High Court. Before judgment, the Court may make the reference 
under S, 646 (a) [C. P. C.—Ep.] if it entertains any doubt as to 
the jurisdiction : after judgment the District Judge may refer, 
if he considers the decision of the first Court on the point of 
jurisdiction etroneous, and on reference by the District Judge, 
the High Court “ may pass such order as it thinks fit.” It is 
clear, therefore, that the decision of the Court of first instance is 
not to be set aside on the sole question of jurisdiction. 

I agree, therefore, with the learned Judges in Paramesh- 
waran Nambudriv. Vishnu Embrandirz?, that the principle of the 
express provision in S. 646 (5) should be followed in the exercise 
of the discretion allowed by S. 622 [C.P.C.—Ep.] and that we 
should not interfere solely on this ground with the decision of a 
Court of first instance even when the question was raised and a 
fortiori when the question was not raised. 

Does the same principle apply in favour of the decision of an 
appellate Court ? In the case in Parameshwaran Nambudiri v. 
Vishnu Embrandir1,* it was perhaps unnecessary to decide the 
point as the decision of the appellate Court confirmed the decree 
of the first Court and, unless that decree was set aside, the peti- 
tioner before the High Court could not derive any benefit. 

In the case of Suresh Chunder Martra v. Kristo Rangint Dast? 
the Calcutta High Court have decided that we are to apply 
the same principle to the appellate Courts. ‘The learned Judges 
say: “If no objection to jurisdiction is raised, the Jistrict Court 
is left to act in exercise of its own discretion either to decide the 
appeal or to submit the case to the High Court.” They further 


add that, if the parties require it, the District Judge is bound 
Tr (1902) 1. L R. 25 A. 185. 2, (1904) 1. L. R. 27 M. 479. 
3. (1893) I D. R. 21 C. 249. 
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to submit the case for the orders of the High Court. In the 
case before-us the appeal was heard by the. Subordinate Judge 
who has apparently no power to act under S. 646: (4). 
The learned Judges, it appears to me, have ignored the fact 
that the District Court under S. 646 (%) does not act as a 
Court of appeal ; that even in cases where no appeal lay or 
where no appeal is filed, the Court may or shall act under that 
section, and that S. 646 (5) does not enable the High Court 
to deal with the decision of the appellate Judge on the merits 
of the case. For these reasons I am of opinion that, in consider- 
ing whether we ought to interfere with the decree of an appellate 
Court, no inference is to be drawn from S. 646 (4). It 
stands to reason that a suit tried by the Munsif on the original 
side should not be sent to the same Munsif to be tried as a small 
cause suit. But the same reasons do not obviously apply to a 
decision in appeal. 


Disregarding S$. 646 (4) in this respect, I am of opinion 
that the decisions in Shankarbhat v. Sonabhat* and Ramasamd 
Chettiar v. R. G. Orr?, so far as the appellate decision is con- 
cerned, should be followed and that the decree of the lower 
appellate Court should be set aside and that of the Munsiff be 
restored with costs throughout. I need hardly add that consent 
cannot give jurisdiction to the District Court—Ledgard v. 
Bull®; Minakshi v. Subramanya*. 


But as the case’ Suresh Chunder Maitrav. Kristo Rangint 
Dasi” has received the approval of this Court in Paramesh- 
waran Nambudtri v. Vishnu Embrandirt*, I would refer to the 
Full Bench the following question :— 


“Where asmall cause suit is tried by the Munsif on the 
original side and his decision in appeal is reversed by the 
subordinate Court, is the High Court bound to set aside the 
decree in appeal as having been passed without jurisdiction ? ” 

Abdur Rahim J.:—I agree. 


P. Nagabhusanam for appellant. 
P. Narayana Murti for respondent. 





1, (1900) L L. R. 26 B417. 2. (1902) I, L. R. 26 M. 176. 
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Kollipara 
Seetapaty 
Ve 
Kantipati 
Subbayya. 


Kollipara 
Sestapaty 


Kantipati 
Subbayya. 


- Fisher 


v. 
Kanakasaba- 
pathy. 


722 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


This appeal coming on for hearing before the Full Bench, 
upon perusing the order of reference to the Full Bench, the 
Court expressed the following 


OPINION:—We are unable to agree with the view taken by 
the learned Judges in Parameshwaran Nambudri v. Vishnu 
Embrandart* as regards the appellate decision in that case. As 
the decision of the appellate Court in the case before us was 
made without jurisdiction we think this Court is bound to 
set it aside. As regards the decision of the appellate Court we 
think the cases Ramasamt Chettiar v. R. G. Orr? and Shankar- 
bhai v. Sonabhat® were rightly decided. 


We would answer the question which has been referred to 
us in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr Justice Benson and Mr. Justice Miller. 


Robert Fisher - .. Appellant® 
D. 
S. Kanakasabapathy Mudaliar .- Respondent. 


Provincial Small Cause Court Act (Act IX of 1887), S. 25—Application 
not necessary for revision—Second appeal converted into revision pelition— 
Contract Act, S. ņo—“ Lawfully does anything for another’ —Repair of 
natural siream—No contribution between riparian owners. 


S. 25 of the Provincial Small Cause Courts Act does not require an appli» 
cation before action is taken ; and the High Courtcan interfere in revision 
with the order of a Munsif ina Small Cause suit without an application 
therefor. 

Where a second appeal preferred from an-appellate judgment in the 
sinall cause suit became incompetent by reason of the judgment of the lower 
appellate Court having become a nullity for want of jurisdiction ; held there 
was nothing to prevent the High Court from interfering in revision with the 
first Court’s judgment if the same be found erroneous. 

S. 70 ofthe Contract Act is not to be read soas to justify the offici- 
ous interference of one man with the affairs or property of another or to 
impose liability in respect of services which the person charged did 
not wish to have rendered. A natural stream isin no sense the joint pro- 
perty of the various riparian owners and if one repairs it of his own accord 
he is not entitled to any contribution from other riparian owners. 


* B. A. No. 433 of 1906, 23d August 1909. 
1, (1904) 1. L. R. 27 M. 479. 2, (1903) I. L. R. 26 M. 176. 
3. (1900) I, L. R. 26 B 317. 
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Second appeal from the decree of the District Court of 
Salem in A. S. No. 114 of 1904, presented against the decree of 
the District Munsif of Salem in O. S. No. 59 of 1903. 

Petition under S.115 of Act V of 1908, praying the High 
Court to revise the decree of the District Court of Salem in 
A. S. No. 114 of 1904 presented against the decree of the Court 
of the District Munsif of Salem in O. S. No. 49 of 1903. 


‘This was an action for contribution, and plaintiff claimed 
_ Rs. gt-0-10 being the amount due to him from defendant for 
executing repairs toa channel irrigating the nanja lands of 
both parties. The plaintiff wishing to repair communicated his 
intention to the defendant with a view to make the defendant 
partly pay for the repair. The defendant refusing his sanction, 
the plaintiff repaired it himself, and having thereby benefited the 
defendant by making the water flow to his lands also, sued for 
contribution. 

Defendant denying that he was liable for contribution con- 
tended that the plaintiff executed the repairs voluntarily and 
for his own benefit, and that the suit was bad for want of proper 
parties, He also ignored acknowledgment of the amount expend- 
ed by the plaintiff in executing repairs. 

The following issues were framed :— 

(1) Has the plaintiff repaired the channel in the plaint, and 
if so, at what cost ? 

(2) Is defendant bound to contribute a proportionate 
amount, and if so, what is the correct proportion ? 

(3) Is the repair made by the plaintiff a voluntary act or 
one made out of necessity, in the interests of the defendant also? 
If the latter, is not the defendant bound to contribute if the repair 
had been executed without his consent and against his wishes? 

(4) Is the suit bad for non-joinder of proper parties ? 

The District Munsif found issues 1 to 3in favour of the 
plaintiff and issue No. 4 in the negative, and decreed that defen- 
dant should pay Rs. 86-8-0 to the plaintiff, which decree was 
reversed by the District Judge. Hence this appeal. A revision 
petition was also filed lest a second appeal may uot lie. The 
respondent in the Civil Revision Petition died and his legal 
representative was not brought on record within six months, 
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T. Rangachartar for appellant. 

T. M. Krishnaswamt Atyar for T. Subramanita Adyar for 
respondent. 

T. Rangachariar :—Neither Art. 176 nor Art. 177 of the Limi- 
tation Act applies to civil revision petitions. Moreover here the 
right accrued before the new Act came into force. (7. M. K. 
Atyar—They apply even to miscellaneous proceedings]. 
It is true that the Act benefits the plaintiff also. The chan- 
nel absolutely required repairs; the repairs saved the common 
property. A joint owner saving a common property cannot be 
intended todoso gratuitously. Ifthe suit is one of a small 
cause nature a revision would lie against the judgment of the 
District Judge who had no jurisdiction to interfere with the 
judgment of the Munsif—Fagadish v. Kripanath Saha*; Nara- 
yan v. Ganghram?; Shakkarbhat v. Sonahbat?; Ramasami Chettiar 
v. R.G., Orr.*; Pitambar v. Dhonder®. 

T. M. Krishnasawmi Atyar:—The right of appeal depends 
upon the nature of the tribunal and not upon the nature of the 
cause—Perumal v. Venkatasubba®. There is in no section in the 
chapter relating to appeals any provision corresponding to S. 586, 
C.P.C., or S. 96 of the New Code. S. 16 of the Small Cause Court 
Act does not prohibit the trial of a case on the regular side by 
the same Judge who would try it in the small cause side— 
Parameswaram v. Vishnu’. If there be only a revision, I can come 
under S. 25 of the Small Cause Courts Act and, if any delay, may 
be excused as I was misled to file an appeal by the practice pre- 
vailing and I submit that the Munsif was wrong in law and that 
the Judge wasright. No written application is necessary under 
S. 25. There is no duty to repair a natural stream—CouULSON 
on Waters, p. 136. I refused to be liable for the expenses of 
the repair. This is an officious interference on the part of the 
plaintiff. S. 7oof the Contract Act does not apply. This distin- 
guishes Damodara v. Secretary of State for Indta®. 

T. Rangachartar replied. [Mcier.J.—You come under S. 622. 
The Court has got a discretion then.] Where it is a question 
of jurisdiction there is no discretion vested—Ramasamt Chettiar 
v. R. G. Orr * and Fagadish v. Kripanath*. The law in 





1. (1909) I.L.R. 36 ©. 130. 2, (1909) 11 B.L.R. 817. 

3. (1900) LL.R. 25 B. 417, 4, (1903) LL R. 26 M. 176. 

5. (1887) LLR. 12 B, 486. 6. (1887) L.L.R. 11 M. 301 821, 
7. (1904) LLR., 27 M, 479 8. (1894) 1,L,R. 18 M, 88, 
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India as regards S. 70 is much wider than in England. Great 
delay that has elapsed prevents this Court from entertaining a 
revision now. i Š 

The Court delivered the following 

JUDGMENT :—We are bound by the as yet unreported 

opinion of the Full Bench in the I. P. Appeal No. 6 of 1908 to 
' get.aside the decree of the District judge as having been made 
without jurisdiction. We then have the decree of the District 
Munsif before us, and the respondent asks us, in the circum- 
stances of the case, to satisfy ourselves whether it is right in law, 
and if not, to make an order under S, 25 0f the Provincial Small 
Cause Courts Act IX of 187. Itis not denied that we have 
jurisdiction to take this course, but it is contended that we 
ought not to do so without an application. Section 25, Act IX 
of 1887, however, does not require an application before action is 
taken. We think we may, therefore, take the decree of the 
District Munsif into consideration and we are clearly of opinion 
that it was wrong and ought to be set aside. The case of 
Damothara Mudaliar v. Secretary of State for India? differs 
materially from the present case; that was a case of an artificial 
tank; this is a case of natural stream which is in no sense the 
joint property of the various riparian owners. In that case the 
zemindar did not decline to accept the work as done for his 
"benefit; in this the defendant did do so, The case points 
out that S. 70 of the Indian Contract Act (Act IX of 1872) is not to 
be read so as to justify the officious interference of one man 
with the affairs or property of another or to impose subjection in 
respect of services which the person charged did not wish to 
have rendered and the learned Judges were able to apply that 
section only because the absence of disapproval by the zemindar 
made it lawful for the Government to do the act for him within 
the meaning of that section. 

Here there is no such case: the' defendant did not want any 
work to be done for him and said so; the work was not done on 
his property or to save his property from inevitable destruction, 
and he did not want it. Moreover, the plaintiff having notice 
that the defendant did not want the work and would not pay for 
it was not justified in doing it for him unless he intended to do it 








1. Reported in (1908) 20 M.LJ. p. 718. 2, (1894) LLB. 18 M. 88, 
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gratuitously. We set aside the decree of -the District Judge. 


The decree of the District Munsif is reversed and the suit dis- 
missed with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:— Sir. T. Muthusawmi Aiyar, K. C. I. E., Justice, | 
and Mr. Justice Handley. 


l 


Raghava Chariar .. Appellant* 
v. (Defendant) 
Raghava Chariar, Executor to the Estate 
of the Minor Vedantha Chariar .. Respondent 
(Plainiif). 


Suits Valuation Act, S. 1—** Prejudicially affected the disposal of the suit 
on the merits’ —C.P.C.(XIV of 1882), S. 578 — Jur isdiction o. f Civil Cougs Suit 
Jor removal of trustee for breach of trust—Forum. 

In a suit for removal of a trustee for breach of trust, the” value of the 
trust property is the guide for the determination of the forum. 


The effect of S. 11 of the Suits Valuation Act is simply to place over- ` 
valuation or under-valuation of suits on the same footing with other irre, 
gularities contemplated by S. 578, C. P. C. (XIV of 1882), except that the 
objection must be taken either in the Court of First Instance or in the lower 
appellate Court ; and the mere change in forum consequent on-an under- 
valuation cannot of itself be treated as prejudicially affecting the disposal 
of the suit on the merits within the meaning of S. 11 of the Suits Valua- 
tion Act. 

Second appeal from the decree of the District Court of. 
Tanjorein A. S. No. 572 of 1891, presented against the decree 
of the Court of the District Muusif Kumbakonam in O. S. 
No. 109 of 1890. 

This was suit to remove the defendant from the office of a 
co-trustee and to restrain him by an injunction from interfering 
in the acts done by plaintiff as a co-trustee of the plaint 
mentioned minor’s property. 

The plaintiff and the defendant were co-executors of the 
will of one Krishnaswami Aiyangar. Under the same will they 
were appointed co-trustees for the two widows and the minor 
adopted son of the deceased and also for carrying on a charity. 
The plaintiff sued to remove the defendant from the co-executor- 





* A. 848 of 1892. 3rd February 1893. 
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ship and co-trusteeship on the ground of his misappropriation aan 
of the trust funds and his failure to co-operate in the execution ~~ y, 
of the will and the trust. tle 
. The defendant objected to the suit being within the Court’s 
jurisdiction, both under the Trust Act of 1882 and on account 
of the whole of the Trust property being of more than the Court’s 
‘pecuniary limits. The plaint was returned to the proper Court 
` which had jurisdiction, but the District Court had reversed the 
order of return and directed the Court of First Instance to receive 
the plaint and dispose of it on the merits, The Court of First In- 
stance has found most ofthe charges against the defendant ` 
to be unsubstantiated but having found that the defendant had 
failed to account satisfactorily for two sums of Rupees 1,306 
and Rupees 115,(amounting to Rupees 1,421 in all), a conditional 
decree was passed that if the defendant do not pay the amount 
within three months he would be removed from office but other- 
wise the suit would be dismissed. í 
The plaintiff valued the plaint for the purposes of jurisdic- 
tion at Rs. 2,400. 


C. Ramachendra Row Sahib and T. Rungaramanujachariar 
for appellant. 


V. Bhashyam Atyangar and C. R. Tiruvengadachariar for 
respondent. 


The Court sees the following 


JUDGMENT :—The concurrent finding of both Courts 
that appellant has misappropriated Rs. 1,421 of the trust property _ 
is sufficient to support the decree for his removal from the office 
of co-trustee with plaintiff. There is evidence to support this find - 
ing and we cannot, therefore, interfere with the decision in 
second appeal. 

It is objécted on behalf of inai that the property—the 
subject of trust—being admittedly over Rs. 20,000 in value, the 
District Munsif had no jurisdiction to try the suit. ‘The lower 

appellate Court has treated the case as coming within the 
class of suits which are incapable of valuation and therefore 
accepted the value put upon the suit by plaintiff with reference 
to the amount alleged to have been misappropriated by appellant. 
` We are of opinion that the value of the trust property ought to 
have been taken as a guide to the deterimination of the question 
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of jurisdiction. The objection was taken both in the Court of 
first instance and in the lower appellate Court. But under S. 11 
of the Suits Valuation Act (Act VII of 1887) we are -precluded 
from entertaining the objection unless we are satisfied that the 
under-valuation has prejudicially affected the disposal of the suit 
on the merits, The mere change of forum consequent on the 
under-valuation cannot of itself be treated as prejudicially 
affecting the disposal of the suit on the merits within the meaning 
of the section, for that is the very case premised and provided 
for by the section. Reading the section together with S. 578 of 
the Code of Civil Procedure, we consider that the words “prejudi- 
cially affected the disposal of the suit on the merits” must be 
construed in the same way as they would be coustrued with re- 
ference to any error, defect or irregularity contemplated by that 
section. ‘The effect of S. 11 of the Suits Valuation Act is simply 
to place over-valuation or under-valuation of suits on the same 
footing with other irregularities contemplated by S. 57% 
except that the objection must be taken either in the Court of 
first instance or in the lower appellate Court. In the present case 
we do not consider that the under-valuation has prejudicially 
affected the disposal of the suit on the merits. We, therefore, 
refuse to entertain the objection to the jurisdiction. 
‘The appeal fails and is dismised with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Miller and Mr. Justice Munro. 
Sree Rajah Venkatarangayya Appa Row 


Bahadur Zamindar .. Appellant.* 
v (Plaintif) 
Poranki Appakarazu and others .. Respondents. 


Madras Reg. XXV of 1802, S. 4—Presumption—Lands held on service 
tenure before Permanent Setilement—Lakhiraj. f 

There is no presumption that land held free of rent to the Zemindar 
for rendering service to the Zemindar before the Permanent Settlement was 
Lakhiraj land at the dateofthe Permanent Settlement, so as to enable 
the Government to impose full assessment thereon. 

Second appeal from the decree of the District Court of 
Kristna in A.S No. 103 of 1906 presented against the decree of 
the Court of the District Munsif of Gudivada in O. S. No. 177 
of 1904. 

* 8, A. 73 of 1908. Ist March and 22nd April 1910, 
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The ini in question formed a portion of certain lands 
which were given by the Zemindar to certain people for Batraju 
or minstrel service in A.D. 1718. In 1862 the Inam Commissioner 
made an enquiry as to the conditions on which the land was 
held but though an Inam Register was prepared no Inam title 
deed was issued. In 1869 one of the Batraju service holders 
died issueless and the Zemindar resumed his lands which are 
the suit lands and granted them toa tenant, the tenant stipu- 
lating in his kadapas every year that he would surrender them 
at the end of each year and obtain fresh pattas. In 1900 the 
Government imposed assessment, alleging that they were 
lakhiraj lands in 1802, z.e. at the time the permanent Sanad 
was issued to the Zemindar, and that therefore he had no title 
thereto. This suit was filed by the Zemindar for the recovery of 
lands from. the tenant. On the tenants written statement 
the Government also was made a defendant. The real question 
in the case is whether the Zemindar or the Government is.to 
be the landlord of the tenant. The lower Courts held that since 
the service tenure was created prior to the Permanent Settle- 
ment the Zemindar had no right now to recover the lands. 


V. Ramesam for appellant. 
The Government Pleader (C. FE. Napier), F. Satya Nadar 
and Devadoss for T. Prakasam for respondents. 


V. Ramesam :—The land is within the Zemindari. The onus 
is upon the Government to show that this land was not taken 


into account at the. time the Government calculated the per-- 


manent assessment. There is no presumption that service 
tenures created prior to permanent settlement are not resumable. 
There is nothing to show that thisland was lakhiraj, z. e., 
not p.ying assessment at the time of the permanent settlement. 
At any rate service is equivalent to money. The Inam Com- 
missioner has not issued any title deed. Hesimply enquired 
and stopped without issuing title. 


The Government Pleader.—This is lakhiraj property and the 
Government can resume. Unless these were Inams already, the 
Inam Commissioner had no jurisdiction to take them into his 
consideration at the time of the Inam Commission. The Inams 


are within the Zemindari. As regards the resumption of service 
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tenures, see Forbes v. Meer Mahomed Tuquee> for legal presump- 
tion in such cases. See also Ss. 4 and 12 of Act XXV of 1802. 


‘The Government has the right to resume. 


Devadoss , :—Even if the. Government has not the right to 
resiime, the lands cannot be resumed by whomsoever they were 
granted. This island given for service. The plaintiff must 
show the conditions on which the land was granted. See Romma- 
devara Venkatanarasimha vy. Govindarajulu Venkatasubba- 
vayadu? for the position that lakhiraj lands are not the 
Zemindat’s property. As to when service lands can be resumed 
and as to onus being on plaintiff see Forbes v. Meer Mohamed 
Tuguee’; Lakhamganda v. Keshav Annajt*?. It won't do for the 
Zemindar to say that he no longer wants the service and thereby 
try to resume the land—Baboo Koolodeep v. Mahadev Sing*. 


V. Ramesam in reply :—Kadapas have been exchanged by the 


_ tenants for the last 30 years in respect of some lands ; each 


kadapa which was for one year stipulating that the tenant at 
the end of each year.will surrender the land in his possession. 
The question in the second issite is whether I am entitled to, 
eject the tenants or whether I should retain them being entitled 
only to rent. There is no question of resumption in. the case, 

Lakhiraj lands are lands which the Zemindar once alienated 
without any right to rent. Service is equivalent to rent; so this is 


` not lakhiraj—Raya Lelanand Singh Bahadoor v. The Bengal 


Government’; Raja Nilmont Singh v. Bakranath Singh®, If it 
is not part of the Zemindari how could there have been any private 


‘service under the Zemindar ? The fact that the Inam Commis- 
sioner allowed it to continue on the old tenure, knowing that 
they were held on service tenure, shows ‘hat he treated the lands 


` as the Zemindar’s. 


The Court deliv ered the following . 

JUDGMENT. —It is contended by the Government Pleader 
that on the finding that the inams were granted before the settle- - 
ment, and at the time of the settlement were exempt from the-pay- 
ment of any rent to the Zemindar and held on condition of 
doing service for him, a presumption arises that the land is 





1. (1870) 13 M, I. A. at 457, 465, 466. 2. (1908) 6 M, L. T. 225. 
3. (1901) I.L. R. 28 B. 205, 309. 4, (1868) 6 B. L. R. 199, 
5. (1855) 6. M. I A, 101, 114. 6. (1882) I.L, R. 9 C, 187 (P.C), 
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lakhiraj within the meaning of $. 4 of Regulation XXV of Reah 
1802, This contention is based on Forbes v. Meer Mahomed rangayya- 
Tuquee*, There it was held, at page 457, that the land there in v; 
question being held rent free at the date of the settlement could “P? neue 
presumably be treated as lakhiraj. But the landsin that case were 

held under Sanads granted by the Government, and not as here 

by the Zemindar. In the case before us the findings are that the 

inams were granted by the Zamindar Narasimha A pparow before 

the Permanent Settlement as reward or emoluments for private 
services rendered to him on condition that they should be held 

so long as the services continued to be rendered. We are unable 

to see how from these facts any presumption can arise that the 

land was at the Permanent Settlement exempt from the 
payment of public revenue. It was pointed out by the Chief 
Fustice -in Raja Nilmoney Sing v. The Government? that 

“the Government would not have allowed any portion of their 
revenue in consideration of private services to be rendered to 

the Zemindar.” The decision in that case was affirmed by the 

Privy Council, and the remark I have quoted is quoted also 
without disapproval in the judgment of that tribunal in another 
case—Raja Nilmont Singh v. Bakranath Singh*—and these 

dicta rather than the observations in Forbes v. Meer Mahomed 
Tuquee* would seem to be applicable to the present case. 

The Courts below have, it seems tome, made a mistake by 
confounding the public revenue and the Zemindar’s income. 

The District Munsif deals with the question in paragraph 9 of 

his judgment. The Zemindar at the time of the grant was not 
proprietor : therefore he could not exempt the land from payment 

of revenue without the concurrence of the Government. The 
Government can therefore reimpose full assessment, when it 
pleases, on land exempted by the Zemindar from payment of 
public revenue. The fallacy lies in the assumption that because 

- the Zemindar allowed his peons to occupy the land free of money 

reut in lieu of wages, the land becomes exempt from the pay- 

ment of public revenue to the Government of the day. There is 

no evidence that the land in question was not after its grant an 

inam held as security for the payment of the Government 





1, (1870) 13 M,1.4, 438. 2. (1866) W.R, 121, 
3, (1882) 9 1.A,104 at p, 191. 
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revenue by Narasimha Apparow, and there can, we think, be no 
presumption that the Government gave up its right merely because 
Narasimha A pparow wanted to provide asupply of hereditary peons 
for his own benefit. The District Judge holds that the lands 
were evidently excluded from the assets because they were held 
free of money rent to the Zemindar before the Permanent Settle- 
ment. He seems to have fallen into the same error, taking 
“ free of money rent to the Zemindar ” and “exempt from the 
payment of the public revenue” to be synonymous terms. The 
lands were a source of profit to the Zemindar ; he used them to 
pay his servants, and it seems to me the burden is onthe Govern- 
ment to show that they were Jakhtrag at the Permanent 
Settlement. 

The question is one of fact with which we cannot deal in 
second appeal and we must call for fresh findings in the light of 
these observations and on the evidence on record on the ques- 
tions: (1) whether the land was lakhiraj land at the date of the 
Permanent Settlement ;(2) if not whether the plaintiff is entitled 
to eject the 1st and 2nd defendants-respondents. The findings 
should be submitted within one month after the reopening of the 
District Court. Seven days willbe allowed for filing objections. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishna- 


swami Aiyar. 


Peram Narasigadu .. Appellant* 
v. (Plaintif) 
Machiredi Butchireddi & others .. Respondents 

(Defendants). 


Landlord and Tenant—Sale of holding without notice to assignee from 


puttadar invalid. 
The landlord is bound to find ont who holds the tenant's interest and 


proceed against him for the rent in arrear, and in the absence of any notice 
of the arrear or of the attachment, to the assignee from the holder ofthe 
pattah, the assignee’s interest will not pass by a sale thereon. 

Second appeal from the decree of the District Court of Nellore 
in A. S. No. 80 of 1907 presented against the decree of the Dis- 


trict Munsif of Nellore in O. S. No. 167 of 1906. 





*S, A. 735 of 1908, 25th February 1910, 
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Perain Ne 


V. Ramesam for appellant. 
ae 


S. Subrahmanya Atyar for respondent. 
V. Ramesam—submitted that patta tendered toa person who see 
is not a tenant cannot be binding as against the real tenant. It Butchired 
is the landlord’s duty to find out who the tenant is and tender 
patta to him. S. A. 1213/1906. 
S. Subrahmanya Atyar cited Orr v. Rakkumaratht* and 
Vadlammat Venktramiah v. Rajah Rungiah Appa Rao.? 
The Court delivered the following 
JUDGMENT :— The plaintiff purchased a portion of the 
and defendant’s pattah land, and has been holding the same ever 
since with the exception of a part which he transferred to his 
wife. The rst defendant, the Zemindar, has recognised the plain- 
tiff as tenant and accepted rent from him for several years though 
the puttah continued to stand in the name of the and defendant 
for the whdle land. For the arrears of Fasli 1313 he took pro- 
ceedings under the Rent Recovery Act against the and defendant 
and brought to sale the plaintiff ’s portion which the grd defend- 
ant purchased. The plaintiff seeks to set aside the -sale as in- 
valid. We agree with his contention. No notice was given to 
the plaintiff of the arrear or of the attachment. The proceedings 
therefore, are void as gainst the plaintiff. Mr. Subrahmania 
Aiyar relies on Orr v. Rakkumaratht for the view that the land- 
lord is under no obligation to proceed against the rea] tenant but | 
is at liberty to proceed against the person to whom he chooses to 
give puttah. We think the landlord is bound to find out who 
holds the tenant’s interest and proceed against him for the rent in 
arrear. ‘The case referred to is no authority for the position con- 
tended for. The tenancy there was admitted by the landlord. 
But he still wanted to make in the puttah an entry that the land 
in question had been sold away. This he was not permitted to 
do. We must, therefore, hold that the plaintiff’s interest has not 
been legally sold to the 3rd defendant. See S. A. No, 1213 of 1906. 
“It is argued for the 3rd defendant that he wasa bona fide 
purchaser. No question was raised before the Munsif as to the 
and defendant having been the ostensible owner. We refuse to | 
entertain the 3rd defendant’s present contention. We must re- j 
verse the decree of the District Judge and restore that of the 
Munsif. 


1. (i905) I. L. R. 29 M. 83. 2, (1907) L. L., R. 31 M. 6, 
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Peram Nara- Defendants Nos. 1 and 3 will pay the plaintiff’s costs 
sigadt throughout. 
Machireddi The memorandum of objections putin by the rst respondent 


Buchireddi. is dismissed with costs. 


Miss 


Colquhoun 


v. 
Mrs. 
Smithers. 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arnold White, At, Chief Justice, and Mr. 
Justice Krishnaswami Aiyar. 


Miss Irene Fanny Colquhoun ae Appellant* 
v. (Plaintif) 
Mrs. Fanny Smithers .. Respondents. 
(Defendant) 


Torts—Breach of Promise—Action for procuring breach—Justification — 
plea of—Malice, proof of—Parent and child. 

In an action for procuring a breach of promise of marriage against the 
mother of the promisor, malice is not the gist of the action, but proof of 
malice will be a sufficient answer to a plea of justification. A parent or 
guardian may well advise his son or daughter to break off an improvident 
engagement to an unworthy suitor, hut if he does so maliciously and by 
misrepresentations, he makes himself liable in damages. 


Appeal from the judgment of Mr. Justice Wallis in the 
exercise of the Ordinary.Original Civil Jurisdiction of this Court 
in O. S. No. 369 of 1908. 

The suit was against defendant for procuring the breach of a 
promise by her son to marry the plaintiff. Plaintiff charged the 
defendant with having made several false and malicious state- 
ments to the son against her and thereby: procured the breach. 
Mr. Justice Wallis before whom the case came in the first instance 
held in effect that the rule of law laid down in Quinn v. 
Leathem* applied to marriage contracts but that having regard to 
history of marriage law both in India and elsewhere and the 

‘necessity for parents’ consent till the children attained a certain 

age, the mother was absolutely justified in advising her son to 
break off an intended match and no Court of Law ought to ask 
her to disclose her reasons, and dismissed the plaintiff's suit 
without goivg into the allegations of fact made in the plaint. 
Hence the appeal. 

V. Viswanatha Sastri for appellant. 

Osborne for respondent. 

V. Viswanatha Sastríi.—It is actionable to induce breach 
of marriage without any justification on the partof the inducer 


* 0. 5, Gof 1909, 30th December 1909, 
1. (1901) A. C. 495. 
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Though such actions are rare, there is no reason why such 
actions should not be maintainable. The doubt thrown out by 
Foyce J. in National Phonograph Co, Ld v. Edison Bell Consoli- 
dated Phonograph, Company, Ld.* has not been supported in the 
Court of Appeal. Advice is to be distinguished from inducement. 
Advice may not be actionable, at least if honest—SaLMOND on 
Torts, p. 470; BIGELOW on Zorts,p 264, POLLOCK on Toréts,p. 322 
(7th Edn,); Law Quarterly Review, Vol. XIX, p. 116. Even to 
an action for inducement, there might be a justification as is 
pointed out in South Wales Miners Federation v. Glamorgan Coal 
Company ?. Relationship of parent and child might be a justifi- 
Cation. But there is no authority for the position that parental 
“authority can be made a cover for inducing a breach by false and 
- malicious statements. No moral or spiritual consideration refer- 
red to in the South Wales Miners’ Federation v. Glamorgan Coal 
Company? could possibly enter into a procurement by dishonest 
and malicious statements—Law Quarterly Review, Vol. XIX, 
p. 116. In this case, it was an active inducement, not a mere 
advice, and it was also a breach procured by false and malicious 
statements. ar l i 

Osborne—relied upon the considerations referred to in the 
judgment appealed against, and also submitted that no parti- 
culars of the false statements having been given in the plaint, 
the plaint disclosed no cause of action. 

V. Viswanatha Sastry submitted that the compliance 
with the. application for particulars having been directed by the 
learned Judge to be held over till the determination of the preli- 
minaty issue, the other side could not rely upon the particulars 
not having been supplied. 

The Court delivered the following ' 

JUDGMENT :—TZhe Chief Fustice :—Thisis an appeal from 
the judgment of Mr.: Justice Wallis dismissing the suit upon a 
preliminary issue: “Does the plaint disclose any cause of action?” 
The suit is no doubt a peculiar one. So far as I know, it is a case 
of first impression and the learned Judge points out in his judg- 
ment that it is not suggested that such a suit has ever been 
brought or maintained in any Court in which the common law 
is administered The suit is one for damages brought against the 


J 


1. (1908) 1 Ch. 323 at 350. 2. (1903) 2 K. B. 645 
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mother of a man who had promised to marry the plaintiff. The 
plaint set out that the plaintiff Fanny Colquhoun, had agreed to 
enter into a contract of marriage withthe son of the defen- 
dant. Then it alleges that the son of the defendant had broken 
the promise to marry the plaintiff. The allegations in paragraph 
6 of the plaint are that the defendant set up the son to make 
some utterly false and frivolous statements against the plaintiff 
to justify the refusal and the son finally refused to perform the 
contract in consequence. Paragraph 8 alleges that the defen- 
dant has for some illegal and ulterior purpose of her own malici- 
ously and by false representations and otherwise induced and 
instigated her son to break the contract and the son refused to 
perform the contract in consequence. As I have saidthe suit 
was disposed of by the learned Judge on the preliminary issue : 
“ Does the plaint disclose any cause of action?” Therefore we 
must deal with the case as if we were deciding it on what under 
the Old English Practice was known as ‘ Demurrer,’ that is, 
we must assume that every allegation in the plaint is true. 
The learned judge proceeds in his judgment to discuss the 
various authorities in which the doctrine, which was first laid 
dowa, I think, in Lumley v. Gye, arose for consideration. He 
refers to the cases of Quinn v. Leathem? and Glamorgan Coal 


Company v. South Wales Miners Federation*. And he also refers 


to the National Phonograph Co., Ld. v. Edison Bell Consolidated 
Phonograph Co., Ld.t and to Allan v. Flsod*. All these are 
cases decided by the House of Lords. To the cases discussed by 
the learned Judge we may had avery recent decision of the 
House of Lords in Conway v. Wade’. Having finished his dis- 
cussion of the authorities, the learned Judge proceeds :—“ If 
then the principle of Quinn v. Leathem? is applicable to inter- 
ference with contracts to do particular acts, is there any ground 
for excepting interference with contracts to marry and allowing 
any one, if he can, to procure another not to fulfil his or her 
promise of marriage? ” Then he observes: “The action for breach 
of promise is, no doubt, rather a peculiarity of the common law” 
and proceeds:—‘In the absence of authority, I am not prepared to 
hold, and it is unnecessary for the purposes of this case to hold, 
1. (1853) 2 E. and B. 216. 2, (1901) A, C. 495. 


3. (1903) 2K. B. 545. 4. (1908) 1 Ch, 385. 
5. (1898) A. O. 1, 6. (1909) A.C. 506. 
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that procuring a breach of promise of marriage can in no case 
be an actionable wrong.” Then the learned Judge goes on: 
“ This is a suit against a mother for procuring a breach of 
promise of marriage by her son, and I am of opinion that such a 
suit will not lie, because I think the relation of mother and son 
is a sufficient justification for the mother’s interference to make 
it not actionable.” With all respect Iam unable to agree with 
the learned Judge, because it seems to me that while he was 
anxious not to extend this particular branch of the law further 
than it had already been carried under the decisions to which he 
refers, he did, in effect, extend the law, orat any rate, he has 
laid down a normal proposition of law, which I am not prepared 
to accede to. The learned Judge seems to me to hold that the 
doctrine which is now well established that the procuring of a 
breach of contract by a third party may be an actionable wrong 
is not applicable when the breach isa breach of promise to marry, 
and where the relation between the party who procures the breach 
and the party who broke the contract is that of mother and son. 
Now I am not prepared to go so far as that. I am not prepared 
to say that the mere fact of the relationship of mother and son, 
in itself, excludes the operation of what is now a well-established 
doctrine of law. Then later on in his judgment, the learned 
Judge says: “ Nor can such interference ” {that is, the interfer- 
ence by a mother with a contract to marry which is entered into 
between her son and somebody else) “be rendered actionable by 
alleging and proving that it was ‘malicious’. As now settled by 
the cases already referred to, malice is not the gist of an action.” 
I entirely agree that malice is not the gist of the action. But it 
may well be that, if malice is alleged and proved, it may displace 
the protection or the privilege or whatever we may call it, which 
arises from the relation between the party who procures the 
breaking of the contract and the party who breaks the contract. 
Then the learned Judge goes on: ‘As now settled by the cases 
already referred to, malice is not the gist of an action such as 
this, but interference without sufficient justification, and in this 
case the plaint itself discloses sufficient justification.” There 
again, with all respect, I find myself unable to agree with the 
learned Judge, because I cannot find within the four corners of 
the plaint allegations which show sufficient justification in the 
party who induced the breaking of the contract. It may be that, 
if an order for particulars had been made (the result of which 
would be that at the trial the plaintiff would be pinned down to 
those particulars and would be precluded from giving evidence 
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as to matters which were not referred to in the particulars), it 
may be that, reading the plaint and the particulars, it would 
appear from, what was said in the particulars, or what was not 
said in the particulars, that the plaint itself discloses sufficient 
justification on the part of the party who induced or pro- 
cured the breach of the contract. But, in the absence of 
particulars and on the plaint as it now stands, I am un- 
able to say that the plaint itself discloses sufficient justification. . 
Then the learned Judge goes on: “The further allegation in para- 
graph 8 that the defendant procured the breach of promise by 
false representations does uot disclose a cause of action as no 
false representations are pleaded.” It seems tome that in para- 
graph 8 there is a general allegation of false representation. It 
may be the particulars of that allegation, if given, would show 
that the alleged talse representations are not of such a character 
as to disclose a cause of action, But in view of the general alle- 
gation of faise representation I am unable to say that the plaint 
does not, prima facie at any fate, disclose a cause of action in 
regard to the false representation. I think the decree must be 
set aside and the case sent back to the Court of first instance. 
Costs will abide the event. 


Krishnaswami Atyar Jj :— \ agree in the order of remand. I 
agree with Mr. Justice Walles in holding that malice is not the 
gist of the action. But it does not follow from that statement 
that where a justificalion is pleaded the presence of malice may 
not remove the justification. I adopt the statement of law made 
by Str FREDERICK POLLOCK at page 329, 8th Edition, of his book 
on Forts. He says: “It cannot be reasonably maintained, for 
example, that a parent or guardian may not advise his daughter 
or ward to break off an improvident engagement to an unworthy 
suitor.” But as it is alleged in this case that the bieaking of the 
engagement was procured maliciously and oy means of misrepre- 
seutations, it seems to me that the person so procuring a breach is 
not protected. Sır FREDERICK POLLOCK also points ont that che 
disposition of the Courts isto be very cautious in admitting 
exceptions to the fule of liability for procuring breaches of con- 
tract. I am not able to appreciate the view of Mr. Justice 
Wallis that because the defendant inthis case stands in the 
position of mother, therefore, zpso facto she is justified in procuring 
the breach, although it may be she has done so maliciously and by 
mistepresentations to her son. 


Costs will abide the event. 


\4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishnaswami 


Aiyar. 
Ramasawmi Aiyangar .. Appellant” 
s. (Plaintif) 
Shunmugam Pillai & another .. Respondents 
(Defendants). 


Madras Acts—Rent Recovery Act—Liability for rent — Assignor and 


assignee—Estoppel— Notice—Distraint, law of. Ramasawm 


If the liability to rent is under a contract of lease the lessee would not; Aiyangar 
by transfer, cease to be subject to the obligations under the lease. But in Mis 
the case of a kudivaraimdar under the Rent Recovery Act a transfer of the Panen 
holding puts an end to the tenancy without notice to. the landlord, though f 
he may be estopped from disputing the continuance of the tenancy under 
certain circumstances, ¢.g, where the landlord has delivered pattah for the 
fasli to the original,tenant and has been misled into not tendering it to 
the suecessor. But where notice has been asa matter of fact given, whether 
by the assignor or assignee, no question of estoppel can arise. 

The obligation to pay rent attaches to the person who is entitled to the 
holding at the commencement of the Fasli without reference to the ques- 
tion of the time of payment; and heis the person against whom proceed- 
ings may be instituted under the Act. 

Iu India there is no right of distraint under the Transfer of Property 
Act, atid where it exists under the rent law, there is no limitation as to the 
situation of the goods. Difference between the English and Indian Law of 
distraint stated. 


Second appeal fromthe decree of the District Court of 
Tanjore in A. S. No. 544 of 1905 presented against the decree 
of the Court of the District Munsif of Tanjore in O. S. No. 419 
of 1905. 

S. Srinivasa Atyangar for appellant. 

S. Varadachartar for respondents. 

The facts of the case appear from the judgment. 

S. Srinivasa Atyangar :—The appellant was only a mort- 
gagee. His mortgage was discharged during the first of the Faslis 
in question. As a mortgagee, puttah could not be tendered to 
him. Even supposing it could be, he being no longer a mort- 
gagee, his liability ceased. 

S. Varadachartar—telied upon Vithal Narayan v. Sriram 
Savant? for the position that a usutructuary mortgagee is liable 
to pay rent. Apart from that, he himself having entered into 
eS 


e5. A, 252 of 1907, 6th May 1910, 
} (1905) LLB. 29 B, 391, 


ce 
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Ramasawimi direct relations with the landlord he was estopped from contend- 
ay igat ing that he was not the tenant liable to pay rent. He ought 
shenmugem to have given notice of the determination of his interest, or at 


Pillai. 


any rate, so far as the first ofthe Faslis is concerned, his liability 
having commenced, it must be taken to continue unless le 
gives notice. 

S. Srinivasa Atyangar, for appellant, argued that notice 
was unnecessary-S. A. 1714 of 1908, S A. 1213 of 1906 and S.A. 
735 of 1908? Under the law, tender of patta is necessary. Such 
tender can be made only to a tenant at the time. Continuing 
relationship of landlord and tenant at the time as well as after, 
is contemplated by the Act before the remedies under the Act 
can be resorted to—ejectment, for instance. He referred to 


Ss. 10, 12, 41, and 26 of the Rent recovery Act in support of this 
view. 


The Court delivered the following 

JUDGMENT :—The plaintiff was a usufructuary mortga- 
gee of the tenant’s interest in a holding under the Tanjore 
Palace estate, of which the defendant was the Receiver. He 
sues for the recovery of a cow and calf distrained by the defend- 
ant for the rent of Fasli 1314 and for damages. The mortgage 


' was redeemed by one Raghaviengar, who was the purchaser 


of the equity of redemption, on the 3rd September 1904. The 
defendant tendered a puttah to the plaintiff on the 22nd June 1905 
and distrained on the 21st August 1905. The plaintiff contends 
that he was not the tenant under the Rent Recovery Act for the 
suit Fasli and that the distraint was in consequence illegal. The 
District Judge is of opinion that as the plaintiff gave no notice 
of the termination of his tenancy to the landlord the distraint 
was legal. It has been held by this Court that there is no war- 
rant in Act VIII of 1865 for the view that a tenant, who has 
validly transferred his holding. continues to be liable for future 
rent if he has not given notice to his landlord of the transfer. 
See Second Appeals Nos. 1213 of 1906, 735 of 1908 and 1714 of 
1908. A transfer of the holding puts an end to the tenancy 
without notice to the landlord. Whether he may not be estopped 
from disputing the continuance of the tenancy under certain 
circumstances is another question. If the landlord has delivered 
the puttah to the original tenant for the Fasli in question and has 





1, Since reported in 20 M.L.J, 782, 


PART XIX.] ‘THE MADRAS LAW JOURNAL, REPORTS. 74i 


_ been misled into not tendering it to the successor the former Ramasawmi 
l tenant may be bound to pay the rent though he has not taken üii pna 

the produce. But in the absence of estoppel he ceases to be liable Shanmugam 

after the transfer of the holding. If the liability to rent is under Pillai, 

a contract of lease the lessee would ‘not by transfer cease to be 

subject to the obligatious under the lease. See S. 108, Cl. (7), 

of the Transfer of Property Acte But the kudivaramdar who 

is the tenant under the Rent Recovery Act is notin the same 

position. Though only a mortgagee; the plaintif had for many 

years received puttah from the landlord and executed his musht- 

lika. But when the mortgage was discharged he ceased to be the 

tenant. There is no room for the plea of estoppel, for Raghav- 

iengar, who paid off the mortgage, gave notice ofit to the 

landlord on the 3rd February 1905 (vzde Exhibit E) and it is im- 

material that it did not emanate from the plaintiff. 

The respondent, however, argues that the plaintif was the 

tenant for the Fasli in question as the discharge of the mortgage 

was not until the month of September inthe Fasli. It is true ‘ 

the instalments of rent areonly payable in November but the 

dates of payment do not affect the fact of tenancy for the Fasli 

in question, Such tenancy having commenced on the rst July 

and it being competent to the landlord to tender a puttah and 

take a muchilika on that very date, it is impossible to treat the 

plaintiff as no longet tenant for the Fasli after the transfer of 

September. Mr. Srinivasa Aiyangar rightly contended that the 

Act contemplates the tender of puttah only to one tenant of a 

holding aud not to successive holders for the same Fasli. If the 

plaintiff and not his successor would be liable in case the muchi- 

lika was executed by him at the commencement of the Fasli he 

would not cease to be liable if there was a mere tender of 
‘puttah early in the Fasli or the tender was delayed till 

after the transfer of the holding. It is, however, pointed 

out that proceedings under the Act contemplate the 

subsistence of the relation of landlord and tenant when 

they are initiated and some of the sections of the Act were 

relied on. We are not satisfied that this view is well founded. 

Sections 10; 12-and 41 presuppose, it was said, the tenant pro- 

ceeded against being in possession of the holding. Sections 2, 8 

and g were referred to as shewing that, at the commencement 
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Ramasawmi of the proceedings, the parties occupied the relative position of 


Aiyangar 
v. 


landlord and tenant. Now this line of argument, if sound at 


Shazmugam all, proves too much. The parties are spoken of as landlord and 


Pillai, 


tenant even when afresh puttah in pursuance of the Court’s 
decree has got to be tendered or the latter institutes proceed- 
ings to set asidea distraint or for the recovery of damages 
even though at that time he may have parted with the holding. 
We think we are boundto reject this contention. A tenant 
is defined by the Act as including all persons bound to pay rent 
to the landholder. The obligation attaches to the person who is 
entitled to the holding during the Fasliin question. If we are 
right in thinking that when the Fasli has commenced the 
person entitled to the holding at the commencement of 
the Fasli is bound to pay the rent without reference to the 
question of the time of payment, he is the tenant against 
whom proceedings may be instituted under the Act. Suppose a 
lessee under S. 13 for a term of years assigns the lease after the 
expiry of some years of the term and is in arrears in respect of 
those years, is it to be contended that no proceedings under the 
Act can be taken against him for the arrears of those years be 
cause at the time ofthe institution of the proceedings he has 
parted with the remainder of the term? We must, therefore, hold 
that the transfer of the holding in September does not disentitle 
the landlord to distrain the plaintiff’s cattle for the rent o 

Fasli 1314. 

The law with reference to distress in England appears to 
rest on a different footing and does not afford any assistance in 
determining a question falling under the Rent Recovery Act. 
At common law a distress could only be made during the con- 
tinuance of the demise although the tenant continued in occupa” 
tion afterwards—Welliams v. Steven ?+ Section 6 of 8 Anne, 
Cap, 14, authorized the distraint after the termination of the 
lease provided it was made within six months thereafter but 
during the continuance of the landlord's interest and of posses- 
sion by the tenant. Again it is said the right to distrain 
depends upon the possession of the legal reversion. See Foa’s 
Landlord and Tenant, p. 485, and Stavely v. Alicock.* The goods 
distrained must be onthe demised premises—Enecyclopeedia of 





l: (1846) 9 Q. B. R. l4 S. C. 15 LJ.Q: B: 321 
2, (183i) 16 Q:B. 636 S$. C. 20 L.J.Q. B: 320, 
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the Laws of England, Vol. IV, p. 291 (1st Edition)—and the right Ramasewme 
of distress extends to the goods of a stranger—p. 294. In this brats 
country there is no right of distraint under the Transfer of Shanmugaiy 
Property Act and where it exists under the rent law there is no Pillai. 
limitation as to the situation of the goods. We think the ques- 

tion of legality of distraintin the present case is governed 

entirely by the provisions of the Rent Recovery Act. As we 

have already stated, we are of opinion that this distraint. was 

legal. We must dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Full Bench.) 
Present:—Sir Charles Arnold White, XZ, Chief Justice, 
Mr. Justice Krishnaswami Aiyar.and Mr. Justice Ayling. 





Iburamsa Rowthan & others ve Appellants* 
v. (Plaintiffs) 
Thiruvenkatasami Naick (died) and 
others... ae ie -- Respondents 
( Defendants), 


Hindu Law—Partition—Partial partition—Right of suit for partial 
partition by alienee of share of co-parcener in certain items already alienated 
by others. v. 

When certain items of family properties are conveyed by one of two hirnven- 
co-parceners of a Hindu family toa stranger for purposes not bindingon katasami 
the family, the alienee froin the other co-parcener of his share in thesaid Naick, 
properties may, without instituting a general suit for partition of the entire 
family property, maintain an action for the partition of his share in the 
said items. 


Second appeal from the decree of the Subordinate Judge's 
Court of Madura West, in A. S. No. 19 of 1906, presented 
against the decree of the Court of the District Muusif of Peria- 
kulam in O. S. No. 322 of 1905. 

The facts appear sufficiently from the order of reference. 

This second appeal frst coming on for hearing before Mr, 
Justice Benson and before Mr. Justice Krishnaswami Aiyar the 
Court made the following 

ORDER OF REFERENCE TO A FULL BENCH: 

In this case the rst and and defendants are members of a joint 
family owning several items of property in common. Some of 
the items had been sold tothe 3rd defendant by the rst, The 
plaintiff, having purchased the 2nd defendant’s interest in the 
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said items, sues for partition. The Courts below have dismissed 
the suit,as one for a partial partition and therefore not maintain- 


able. The plaintiff appeals. It is an accepted rule of the Hindu 


law that a suit for partition should embrace the whole family 
property—See MAYNE on Hindu Law, page 668 (7th Edition). 
No tenets of the Hindu Law have been cited nor have we dis- 
covered any as regards the foregoing rule. The rule in Manu 
Chapter IX, Verse 47, “once is the partition of,au inheritance 
made” does not deal with suits for partition whether of the 
whole or of portions ‘of the’ common property but only 
forbids the reopening ofa partition once made. KULLUKA BHATTA 
makes this clear in his commentary on the verse. That it only 
relates to the prohibition of reopening the partition is made 
further clear by the further directions contained in the same 
verse “ once is a maiden given in marriage and once does a man 
say I will give.” Verse 218 of the same Chapter of Manu, which 
provides for the partition of property afterwards discovered, does 
not necessarily lead to the inference that a partition must be 
complete—see Smriti Chandrika, Chapter 14, paragraph 10. It 
cannot be denied that it is open to the members of a joint family 
by mutual consent to divide the properties piecemeal. The 
prohibition therefore against a partial partition, though adminis- 
tered as a part of the Hindu Law, is more a creature of judiciary 
law than of the Hindu law-givers. As observed by WEST and 
BUHLER in their Digest of Hindu Law, p. 700—'‘ Though partial 
division is of very frequent occurrence in practice, the law 
books do not contain any special rules on the subject.” It is on 
general principles and actual decisions, as observed by the same 
authors, that the rule against a partial. partition is based, . It 
will be seen from the cases collected by MAYNE in Note () at page 
668 and by WxstT and BUHLER in Note (c)'at page 699 that the 
Courts have always refused to make a partial partition at the 
instance of one co-parcener against others ; nor is the rule confined 
to co-parcenary property. Even where the parties are only 
co-sharers or tenants-in-common, partition of certain of the items 
only has been ordinarily refused, see Parbati Churn Deb v. Atn-ud- 
deen? and Ramasamt Cheti v. Alagtrtsam? Chetti? though, if it 
could be effected without much inconvenience to other sharers, a 


1, (1851) L L. R. 7 C. 577. 2. (1904) I. L. R. 27 M. 361, 
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partial partition has not been held to be absolutely barred. See 
Radha Kanta Shaha v. Bipro Das Roy! ; Syed Habibur Rasul 


Abul Fatz v. Ashita Mohan Ghosh?;y Uma Sundari Debi v.: 


Benode Lal Pakrask? ; Duvvada Harikrishna v. Venkatalak- 
shmit. The question, however, is more complicated where 
astranger has become the purchaser of the interest of one of the 
co-parceuers. In this case different views have been held accord- 
ing asthe suit is by the stranger-purchaser to obtain posses- 
sion of the share of the vendor by partition or by the member of 
the family against the stranger to recover his share of the pro- 
perty alienated. In Venkata Rama v. Meera Labai’, Venkayya v. 
Lakshmayya’ and Palani Konan v. Masa Konan,” a suit for 
‘partial partition by the purchaser of a share-of a co-par- 
cener in one item of family property was held not main- 
tainable. The principle of these cases has been stated to. be 
that, as uo member of a joint Hindu family can predicate 
for himself that he is entitied to a particular share until 
partition, so he canrotalso claim any particular part ora 
sharein any item of the family property as his own until a 
partition is effected and the purchaser of his interest can only 
be assigned any property as representing the share of his 
vendor after all the accounts between the members of the 
family are adjusted and the mutual equities ascertained. In 
Appuvier v. Rama Subba Aiyan® Lord Westbury, delivering 
the judgment of the Judicial Committee, made the well-known 
observations about the character ofa joint Hindu tamily— 
« According to the true notion of an undivided family in Hindu 
law, no individual member of that fainily, whilst it remains 
undivided, can predicate of the joint and undivided property 
that he, that particular member, has a certain definite share. 
No individual member of an undivided Hindu family could 
go to the place of the receipt of the rent and claim to take from 
the Colléctor or Receiverof the rents a certain definite share. 
* * = But whenthe members of an undivided family agree 
among themselves with regard to particular property that it 
shall thenceforth be the subject of ownership in certain defined 





1, (1905) 1 C. L. J. 40, 2. (1908) 12 O, W. N. 640, 
3. (1907) I. L. R. 34 C. 1026. 4, (1910) 20 M. L- J. 323. 
6. (1890) I. L. R. 13 M. 276,. : 6 (1893) I. L. R 16 M. 98 
7, (1896) L L. R. 20 M. 243. 8, (1866) 11 M. Ï. A. 75. 
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shares, then the character of undivided property and joint enjoy- 
ment is taken away from the subject-matter so agreed to be dealt 
with.” It ison this principle that the alienee of the interest of 
one member of the co-parcenary or even of the interest ofa 
sharer in common property has been held not entitled to sue for 
the partition of the item alienated without a general partition of 
the entire common property. It has, however, been held that 
when a sharer in co-parcenary property sues an alienee from 
another co-parcener of his interest in a portion of the common 
family property, he is entitled to recover his share in the pro- 
petty alienated. See Venkatachella Pillay v. Chinmatya 
Mudaliar?; Chinna Sanyasi v. Suriya? and Subramania Chettyar 
v. Padmanabha Chettyar?. It may at first sight seem difficult to 
account for the difference. It may be asked why should ‘there 
not be equities amongst the members of the family to be adjusted 
which might result in the alienee getting no portion of the pro- 
perty transferred to him. It may also be asked why should not 
the equity in favour of the purchaser require the assignment of 
the entire property and not merely of a share to the purchaser. 
There is authority in favour ofthe purchaser’s equity being so 
worked out. See Koer Hasmat Rat v. Sunder Dast and Acyya~ 
gari Venkata Ramayya v. Atyyagart Ramayya*. But if the 
purchaser of the interest of a co-parcener in a part of the family 
property has not sued to enforce a partition and the assignment 
of the whole of the items alienated in consequence ofthe equi- 
ties in his favour, the other co-parceners are not precluded from 
recognising the transaction as valid to the extent of the share of 
the alienor and seeking a division of their shares in the property 
transferred, reserving for a future occasion the enforcement of 
their right to a partition of the remaining common family pro- 
perty. The authority of the Madras cases above referred to has 
been too well established to be questioned at this time of the 
day. A difficulty, however, has been felt as regards cases where 
all the co-parceners have severally alienated their respective in- 
terests in some items of common family property. In Subbarazu 
v. Venkataratnam, ® it was pointed out that a suit between pur- 
chasers of the interests of the co-parceners is not governed by 





1. (1869) 5 M.H.U.R. 166. 2, (1882) I. L, R. 5 M. 196. 
3. (1896) L L. R. 19 M. 267. 4, (1885) I. L. R. 11 0. 396. 
5. (1902) I. L. R.25 M. 690 at p. 718. 6. (1892) I. L. R. 15 M. 234, 
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the principle of the decision in Venkatarama v. Meera Labat * 
against the purchaser of the interest of the sharer in some items 
of family properties suing for a partial partition. In that case, 
however, the plaintiff-purchaser had acquired the title of all the 
co-parceners and sued to eject a mortgagee with possession of 
,the moiety of one of the shares and the suit was not one for a 
partition. In Kadegan v. Periya Munusami ? it was held 
that the alienee from one member of the co-parcenary of his inte- 
rest in some of the family properties could sue for partition of 
his vendor’s share against a purchaser in Court sale of the inte- 
rest of theother co-parcener. ‘These cases rest on the principle 
that, as the co-parcener could sue the stranger for his share of 
the items conveyed by another co-parcener, he could transfer that 
tight to another by disposing of his share in the property to that 
other. The case Kristayya v, Navasimham 3 is not reconcilable 
with this principle. That decision proceeds on the ground that 
the alienees from each, co-parcener cannot get their rights as- 
certained untilthe equities between the alienors are adjusted. 
We must therefore refer, for the opinion of the Full Bench, the 
following question :—“ Whether when certain items of family 
properties are conveyed by one of two co-parceners of a Hindu 
family to a stranger for purposes not binding on the family, the 
alienee from the other co-parcener of his share in the said pro- 
perties may, without instituting a general suit for partition of 
the entire family property, maintain an action for the partition 
of his share in the said items?” 


T. R. Venkatarama Sastri and R. Rengaswami Atyangar for 
appellants. 


- The Advocate-General (P. S. Stvaswamt Aryar) for respon- 
dents. P 


T. R. Venkairama Sastri :—There are four classes of suits : 
(rt) member against member, (2) alienee against member, 
(3) member against alienee, and (4) alienee against alienee. In 
the first two there cannot be a partial partition. In the 3rd class 
there can be a partial partition. In addition to the cases quoted 





1, (1890) I. L. R. 13 M. 275 2. (1903) 13 M. L. J. 477, 
3. (1900) L I, R. 23M. 608, 
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in the Order of Reference I rely on Ap. 39 of 19067. ‘The 
fourth must follow the third—Sudbarazu v. Venkataratnam *} 
Kadegan v. Periya Munisami? ; Kristayya v. Narasimham+* ; 
Bunwart Lal vw. Dayasankar Mitssur®. As for a decision for class 
(4) see a case in Bombay Printed Judgments, of 1883, that is re- 
ferred to in Shtumurtappa v. Virappa * at p. 134. As regards 
Kristayya v. Narasimham* it was not a suit for partial 
partition as all the items that could be partitioned 
were in suit. The other items there were usufructuarily 
mortgaged. Dealing with equities, the rule laid down in that 
case isan exception to the class of cases such as those referred 
toin Swbbavazuv. Venkataratnam*?. That is how I explain it. 
Subbarazu v. Venkataratnam? contains only an observation in 
my favour. There is an observation by Justice Ranade in 
Shivmurteppa v. Virappa® which is against my view. Of class 
4, the decision in Suraj Bunst Koer v. Sheo Persad Singh” is 
impliedly in my favour. 


The Advocate-General :—In none of the cases referred to in 
the Order of Reference was the equity of the purchaser referred 
to. ‘That is referred to in Azyagard Venkataramayya v. Acyagart 
Ramayya®. [ Adyar J—Why is it that it has been held 
that a purchaser should sue for a general partition when 
he is content to have only the share of his vendor in the 
property sold ?] The.equity in favour of the other members 
or the impracticability of assigning that share in the parti- 
cular property to the purchaser. [Azyar J.--Why should 
other members who are willing to be joint be compelled to 
a have a general partition simply to suit your convenience, 
especially when you are defendant?] Because I am in possession 
of the whole and am entitled to maintain that if possible ; and 
this can be done only in a general partition. [LAzyar J.— 
The equity you invoke can be had for you only if a suit 
for partition is filed by one member. You are in unlawful 
possession of the share which did not belong to your vendor.] 
I am in lawful possession, for that could be assigned to me 





“1, Since reported in 20 M.L.J. 759, 2. (1892) LL.R. 15 M. 284. 
8. (1903) 18 M.L.J. 477. 4. (1900) I.L.R. 23 M. 608. 
5. (1909) 13 C.W.N. 816. 6. (1899) I. L. R. 24 B. 128, 134, 


7. (1879) LLR, 5 C, 148 (P.0.) 8. (1902) LLB, 25 M, 690, 
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in a general suit for partition. [Azyar J—That is only 
in future. Your equity is like that of a mother’s right to a 
share in Bengal if a partition is made among thesons.] [T. R. Y. 
Sastrt.—The right of the purchaser is only to work out his right 
by a suit for partition; getting into possession is of no effect.— 
Hardeo Narain Sahu v. Rudar Perkash Misseri.) The right 
-` of a purchaser is discussed in Kadegan v. Peria Munisame?. 

T. R. Venkatarama Sastrt:—The idea of doing equity .to the 
purchaser was present to the minds of the Judgesin Subramanya 
Chettiar y. Padmanabha Chettrar®. 

The Full Bench delivered the following 

OPINION :*—The facts are sufficiently set out in the order 
of reference. It is unnecessary to recapitulate them here. We 
may begin with the proposition that a member of an undivided 
Hindu family cannot enforce a partial partition against the 
other members of the family. That is not disputed. The next 
proposition whichis also beyond question is that a stranger 
purchasing the interest of one or more members of the family in 
certain items of family property cannot enforce a partition of 
those items only against the will of the other members without 
suing for a general partition of the entire family property. The 
principle of this rule is that there may be equities which those 
other members have against the vendor of the plaintif which can 
only be worked out in a general suit for partition and in work- 
ing out those equities the plaintiff's vendor and hence 
the plaintiff may be assigned a different item from the 
items he purported to buy or even a smaller share than those 
items represented. We come next to the suit by a mem- 
ber of the family against the purchaser of a part of the family 
property for the recovery of his share in the part alienated 
without claiming a division of the entirety of the family 
property. Such a suit has been held to lie in a series of cases as 
pointed out in the referring order. We may add two further 
cases in support of the same view —Appeal 39 of 1906* and 
Bunwart Lal v. Dayasunker Musser® If this view be correct 
the learned Advocate-General does not impugn, what is almost 





* 16th August 1910. 
1. (1883) LL.B. 10 C. 626. @. C.) 2 (1903) 13 M. I. J. 177. 
3. (1896) LLR. 19 M. 267 4, Bince reported in 20 M,L,J, 759, 
5 ‘(1909) 13 0, W, N. 816, 
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a corollary from it, that the purchaser from a member of his 
share of property alienated by others, can sue the alienees of 
those others for the share of his vendor in that property unless 
the alienation bound the entire family interest. The reasoning 
in Subbarazu v. Venkataratnam ? and Kadeganv, Periya Munu- 
sami ? fully supports this inference. But the learned Advocate- 
General disputed the correctness of the rule that a member of an 
undivided family could sue for his share in the item alienated to 
a stranger-purchaser of that item without asking at the same 
time for a general partition of the entire family property. The 
authorities laying it down he challenged as unsound and as 
opposed to the view expressed in Uderam Sitaram v. Ranu 
Pandufi*® and in Aiyyagari Venkata Ramayya V. Atyyagart 
Ramayya* that the equities of the purchaser might entitle 
him to the whole property purchased by him and not merely 
to the share of his vendor, and that he could therefore 
insist on a general partition of the whole property of the fami- 
ly as the only means of working out those equ ities. Those 
cases, however, do not lay down that the member of the family 
suing for his share could be driven by the purchaser from 
another sharer to institute a suit for general partition. They are 
only authority for the position that in a suit for general partition 
the purchaser could claim to have the equities so adjusted that 
the entire item bought by him might be assigned to him as for 
his vendor's share, The decision in Krestayya v. Narasimham® 
does not question the correctness of the chain of authorities lay- 
ing down the rule that itis competent toa member to sue the 
purchaser from another.member for his share in the items sold. 
In that judgment there is only reference to one of the cases esta- 
blishing the rule, namely, Subramania Chettiar v. Padmanabhe 
Chettiar,® and that also not as bearing’on the rule mentioned. 
There was no intention to depart from the principle on which 
Subbarazu v. Venkataratnam” had been decided, for that 
case is evdently referred to with approval. It was apparently as- 
sumed that the equities between the members of the family, who 
were all parties, would have to be gone into in that case, having 





L (1892) L L. R, 15 M. 234, 2, (1903) 13 M. L. J. 477. 
3. (1875) II B. H., C. R.76, 4. (1902) I.LR. 23 M. 690 at pp. 715 & 716 
5, (1900) LUR. 23 M. 608. 6. (1896) LL.B. 19 M. 207. 
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regard to the pleadings. We cannot, therefore, treat that 
case as any authority in support of the learned Advocate- 
General. Indeed he made no attempt torely on it. It may 
also be pointed out that in view of the final result of that 
case on the finding that ‘the family had no property 
besides that in suit the observations as to the :form of the suit 
became unnecessary. We should feel disinclined to depart from a 
long established rule as to the proper method of working out 
the rights of members of an undivided family against strangers 
who have acquired the interests of other members even if we 
were not satisfied as to its soundness. But our attention has 
been drawn by the learned vakil for the appellant tothe form 
of decree in two decisions of the Privy Council—Suraz Buns? 
Koer v. Sheo Persad Singh and Hardey Narain Sahu v. Ruder 
Perkash Musser ?. In those two cases the suits were instituted 
by the sons against a purchaser in execution of a decree against 
the father. It was held that the proper decree wasto confirm 
the plaintiffs’ possession of the property orto decree to them 
possession of it against the purchaser, “ leaving it ‘to the pur- 
chaser to work out the rights which he has acquired by means 
of a partition”— Suraj Bunst Koer v. Sheo Persad Singh 
Their Lordships added a declaration in each case that the 
purchaser had acquired the interest of the judgment-debtor and 
“was entitled to take proceedings to have it ascertained in 
partition"—Hardey Narain Sahu v. Ruder Perkash Misser * and 
Suraj Bunst Koer v. Sheo Persad Singh. In Deen Dyal’s 
case?, which was a suit ofa similar character, but where the 
father too was alive and a party to the suit, the same decree tor 
possession was made with a like declaration in favour of the pur- 
chaser. These decisions are clear authority for the position that 
the existence of any equities in favour of the purchaser does not 
entitle him to resist the claim of the members not bound by the 
alienation to possession. In Madras where the share of the mem- 
bers not affected by the alienation has been allowed to be recover- 
ed there is no reason for refusing ‘the more limited prayer for 
possession of that share. We must answer the question referred 
to us in the affirmative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sankaran Nair. 


Seshappaya .. Plaintiff* 
; v. (Appellant) 
Venkatramana Upadya & another .. Defendants 


(1 & 3 Respondents). 
C.P.C., (XIV of 1882) S. 13—*“ Parties under whom they or any of them 
Seshappaya claim '—Mulgeni-chit before suit—Landlord and Tenant—Decision not 
-y binding on mulgenidar. 

Venkat- The decision in a prior suit binds the party to the subsequent suit 
ramana, Only in respect of interests represented by the party to the former suit at 
the time of suit. Other iuterests with which he had parted before the suit 
and which he had ceased to represent could not properly be the subject of 
adjndication in the suit, and the question in each case is whether the inter- 
ests in the subsequent suit were represented in the former suit by the party 
under whom the claimant holds in the second suit and if they were so 
represented it does not matter whether they rested in the privy before or 

after the former suit. 


A mulgeni interest is not an interest subordinate to that of the lessor 
or mulgar, and a mulgar cannot be said to represeut the interests ofa 
mulgenidar who had taken the chit before suit, within the meaning of 
S. 13, C. P. C. [Sitaram v, Amir Begam referred to.] 


Second appeal from the decree of the Subordinate Judge’s 
Court of South Canara in A.S. No. 123 of 1905 presented against 
the decree of the Court of the District Munsif of Kundapur in 
O. S. No. 458 of 1904. 

The suit was for possession of land. The allegations in the 
plaint were znter alía that in execution of a decree obtained by 
the plaintiff against one Shesha Navada, plaintiff purchased the 
plaint property ; that he took delivery of the same but was sub- 
sequently dispossessed by the defendants. The case of the 
defendants was that the property was sold by Shesha Navada to 
one Ganapayya Urala under a sale deed dated 3rd May 1893, long 
before the plaintiff’s attachment, and that subsequently on the 
ist June 1899 (this too before the plaintifi’s attachment) the said 
Ganapayya Urala executed a mulgeni chit in favour of the 1st 
defendant who has been in law in possession ever since. 

The further facts were that the said Ganapayya Urala had 
putin aclaim petition objecting to the attachment by the plaintiff, 
that the same had been dismissed and that also a subsequent 











*S. A.No. 386 of 1906. 6th January 1910, 
I. (1886) ILL.R. 8 A, 324. 
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suit brought by him for a declaration that ‚his sale was valid 
and binding had been dismissed. The material issues were: 
(i) Whether the suit land is enjoyed by 1st defendant on mulgeni 
granted by GanapayyaUrala and whether it is binding upon the 
plaintiff. (ii) Whether the proceedings in Execution Case 128 of 
1903 were binding on the defendant. The Court of the first 
instance held that the decision in the claim petition and the suit 
was not binding against the rst defendant and that the sale to 
Ganapayya was bona fide and real and that the mulgeni in favour 
of the rst defendant was also real and had been acted upon and 
accordingly dismissed the suit. 


On appeal, the Sub-Judge held on the authority of Sztaram 
v. Amir Begam’ that the decision in the previous suit was not 
ves judicata and also that there being no evidence that there were 
any creditors of Shesha Navada to be defeated except those that 
Ganapayya Urala had been asked in his sale deed to pay off and 
even assuming that the sale deed was executed fraudulently, 
there was nothing to shew that the rst defendaut participated in 
the fraud, and that his mulgeni right must be respected. 
He also held that the effect of the previous decision was that the 
plaintiff was entitled to the reversion and was entitled to recover 
the rent from the rst defendant. Plaintiff appealed. 

B. Ramanatha Shenar for appellant. 

B. Sitarama Rao for respondent. 

K. Ramanatha Shenat, for appellant, argued that the previous 
decesion was ves judicata; that the decision in Sztaram v. 
Amir Begam* showed that it would not be res judicata only 
by the insertion of some words in S. 13, C.P.C., which were 
not there ; that the rst defendant was aware of the previous ppo- 
ceedings and had even given evidence in the case and as such 
was estopped from questioning the decision that the sale deed 
was a colorable transaction for the reasons given in the previous 
judgment, and that the case made out by the Sub-Judge as to 
bona fide dealing with ostensible owner was a new one. 


B. Sttarama Rao, for respondent, contended that on the 
question of ves judicata S. 13 itself was so clear that it was 
not necessary to import any words into the section ; at the 
date of the suit Ganapayya Urala had not the entire interest in 
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Seshappaya him ; he had only the entire interest minus the mulgeni interest 


v. 
Venkat- 
ramana, 


of the ist defendant; that in no sense the rst defendant 
claimed under Ganapayya Urala; that the words “litigat- 
ing under the same title” make it clear that interests 
already carved out are not affected; and also relied upon 
Sitaram v. Amir Begam*, Ahmedbhoy v. Vulleebhoy*, Ram- 
brohmo v. Bunse Kurmokur’, Bonomalyv. Koylash Chunder*, 
Lakshman v. Sttaram®, Sosht Bhushan v. Gagan Chunder®, 
Karuthasami v. Jagannatha” and Hukm Chand on Res Fudicata, 
p. 185; SmirH’s Leading Cases, Vol. If (11th EDN.), p. 762; Foster 
v: Lord Derby®, Satterlee v. Bliss*, Mercantile Investment and 
General Trust Company v. River Plate Trust, London Agency 
Company*°, He relied upon the last case for the position that 
even the financing of the litigation by the assignee before suit 
would not estop him from questioning the correctness of the 
decision against the assignor. 

The Court delivered the following 

JUDGMENT :—In O. S. No. 77 of 1900 on the file of 
the District Munsif of Kundapur, Ganapayya Urala having been 
defeated on a claim petition arising out of an attachment made 
by the present plaintiff, sued the present plaintiff to establish 
title tothe property attached. The suit was dismissed on a 
finding that the conveyance on which he founded his title, a 
sale by the owner Shesha Navada, was fraudulent and not intend- 
ed to convey any interest. ‘The decision was affirmed on 
appeal. The plaintiff now sues, alleging that after the dismis- 
sal of Ganapayya Urala’s suit, he brought the attached property 
to sale and purchased it himself and obtained possession; but 
was dispossessed by the 1st defendant, who set up a mulgeni 
tenure under-Ganapayya Urala. This suit is, therefore, for recovery 
of the land, and it has been -dismissed on the ground that the 
ist defendant is entitled to possession as mulgenidar. It is 
found ¢nter alia that the first defendant has remained in posses- 
sion ever since the mulgeni tenure was created, and that the 
plaintiff's allegation that he obtained actual possession is not’ 


true. 
1, (1886) I. L. R. 8 A. 324. 2, (1882) I. L. R. 6 B. 703 
3, (1882) rr C.L.R. 100. 4, (1872) LL.B. 4 0. 696, 
5. (1880) I.L.R. 5 B. 496. 6, (1894) LL.R. 22 0., 371 
7. (1885) LL.R. 8 M. 478, 8, (1834) 1 A. & E. 783, 
9, 36 California 489, 10, (1894) 1 Ch. 578. 
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The first question for decision in the second appeal is Seshappaya 
whether the first defendant is bound by the decision in the suit Venkatram 
of 1900, in which it was held that Ganapayya Urala had no title. 4" 
If he is so bound, the plaintiff's title cannot be questioned in 
this suit, and, apart from any question of dispossession, the plain- 
tiff will be entitled to succeed on his title. The question is 
whether the rst defendant is a person who claims under Gana- 
payya Urala within the meaning of S. 13 of the Code of Civil 
Procedure. The ground of privity is stated by the learned 
author of BIGELOW on LstopZel to be property and not perso- 
nal relation (P. 142, Vth Edition) and this view is accepted by 
Mahmood J.in Srta Ram v. Amir Begam?, The successor to or 
purchaser from a party becomes a privy only in respect of the 
interests and rights in property to which he has succeeded or 
which he has purchased. 

And it is not to be supposed that the Civil Procedure Code 
contemplates the adjudication, between the parties to a suit, of 
interests or other rights, which are not theirs, and are not re- 
presented by them. Consequently, though the words ‘under 
whom they or any of them claim’ in S. 13 of the Code of the 
Civil Procedure are wide, there seems to be no difficulty in the 
way of restricting them so as to bind the party to the subsequent 
suit by the decision in the former suit only in respect of interests 
represented by the party to the former suit at the time of suit. 
Other interests with which he had parted before the suit and 
which he had ceased to represent could not properly be the 
subject of adjudication in the suit. 

In an Irish case Zn re Burgho's Estate? Madden J. lays 
down and explains the rule as follows:— “ According to the 
clear principles of the Law of Estoppel it is necessary in order to 
estop the objector, to show that he derived title by act or ope- 
ration of law subsequent to the recovery of the judgment. If 
this is shewn, it is reasonable that he should be estopped, because 
his estate was represented at the time of the recovery of the ` 
judgment though not in his person.” 

The question then in each case is whether the interest in 
suit was represented in the former suit by the party under whom 
the claimant holds in the second suit, and we apprehend that, 
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Seshappaya if it was so represented, it does not matter whether it rested in 
Venkatram. the privy before or after the former suit. In Sash? Bhushen 


mana. 


Guha v. Gogan Chunder Saha} the learned Judges explain the 
law that a decision against a Hindu widow will conclude her hus- 
band’s heirs on the ground that the widow represents the whole 
estate, and the same view is expressed by Mahmood J. in Sita Ram 
v. Amir Begam,? and the ground on which this question was de- 
cided in favour of the mortgagee in those two cases as well as in 
Bonomalee Nag v. Koylash Chunder Dey ? is that the mortgagor 
after the mortgage cannot represent the estate vested in the 
mortgagee. The test is whether the interest is represented 
and ifit be possible that the party represents in the suit an 
interest already vestedin some one else, that person will bea 
privy. Though the rule is stated in BIGELOW on ESTOPPEL (5th 
Edition, page 142) with reference to the time at which the in- 
terest becomes that of the successor of, or purchaser from, the 
party, it is recognized by the learned author that there may be 
cases to which this consideration will not apply, and these he 
includes in what he calls ‘holding subordinately.? ‘To make a 
man privy to an action he must have acquired an interest in the 
subject-matter of the action either by inheritance or succession 
or purchase from a party subsequently to the action, or he must 
hold property subordinately”, and as an instance of a subordi- 
nate holding he takes the case of landlord and tenant: “a 
lawful judgement,” he says, “ which deprives the landlord of 
the estate, deprives the tenant, of necessity, of his subordinate 
tight.” (page 143.) 

Thus the view of the learned author would seem to be 
that the landlord necessarily represents the interest of the tenant 
in an action so far as that interest is subordinate. 


We donot know of any English or Indian authority in 
support of this view; the rule that the interest, to be bound, 
must be acquired after the action, is supported by the English 
cases of Dod Thomas Foster v. Lord Derby + and Mercantile In 
vestment and General Trust Company v. River Plate Trust, Loan 
and Agency Company, and many American cases are cited in 

I. (1895) I. L. R. 22. O. 864 at p. 372, 
2. (1886) LL.R.8 A 324. 3 (1879) I.L.R. 4 C. 692. 
4. (1834) I.A. & E. 509. 5+ (1894) 1 Ch 578, 595 
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support of it in the work we have quoted. In Hukm Chand on Sedhappiya 
Res Judicata we find cited an American case in which it was held Venkatram- 
that a tenant of a defendant in ejectment who had acquired his ™@2% 
lease before the commencement of the suit is not estopped as to 

his term by a judgment in the suit againt his lessor (page 185). 

This seems to take a view contrary to that of Dr. BIGELOW, 

but the case is not cited in the 5th Edition of his work nor have 

we been able to obtain the report of it. 


Neither of the English cases to which we have referred 
relates to landlord and tenant, but in the Irish case the title of 
the objector, who was held not to be estopped, was derived from 
a lease for lives renewable for ever. This may, however, be 
distinguishable from the case of ordinary tenancies from year to 
year or for years. In the present case it is not necessary for us to 
decide on the soundness of the view thata tenant may be re- 
presented by his landlord in so far as his holding is subordinated. 
It is contended that a mulgeni holder must be treated as a tenant 
and be bound as such, but the mulgeni tenure is a permanent 
heritable tenure, alienable in some cases by the conditions of the 
mulgeni chit, but in all cases perpetual though subject to 
forfeiture in certain cicumstances. The instrument in the 
present case is not before us, but it is not suggested that it 
creates anything less than an ordinary mulgeni interest. 


The lessor has, when the interest is inalienable,a reversion or 
a ‘possibility of reverter and a right to an annual rent, but he 
cannot determine the tenancy by notice, nor will it be terminated 
by effluxof time. Consequently, it cannot, in our opinion, be 
properly said that the mulgeni is an interest subordinate to 
that of the lessor. It is certainly greater than that ofa simple 
mortgagee who has not the possession and who can be redeemed 
at any time, after the mortgage moneyis due; yet if Sza Ram 
v. Amir Begam? is right, the simple mortgagee is not estopped 
by a decision against the mortgagor in a suit instituted after the 
mortgage. 

It seems to us that the lessor having alienated in perpetuity 
his right to possession, and having reserved to himself only a 
right to receive a rent cannot be said to have represented the 


I, (1886) LL, Be 8 A, 324, 
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feshep eye interest of the mulgenidarin the suit between himself and the 
«Tenkatram- plaintiff. 


mana. 


It follows that the lower Courts were right in holding that 
the defence is not barred. It is then contended that the defen- 
dant is estopped in a different way. In the former suit he was 
a witness for Ganapayya Urala and he did not then,or before the 
execution sale, bring his mulgeni interest into Court. This con- 
duct, if it is to create an estoppel, must be found to have misled 
the plaintiff. He must show that he purchased the property in 
the belief that the defendant had abandoned his right to defend 
his mulgeni tenure, for there is no doubt that he knew, during 
the progress of the former suit, that the mulgeni was setup. The 
instrument was filed in the suit (Judgment Exhibit E.) There 
is no issue on this question, but no doubt, if it were shown that 
Ganapayya Urala in his suit was suing on behalf of the defendant 
-that the defendant was then the real plaintiff—the defendant 
might be bound, but we do not find that alleged anywhere. 

We think this conteution fails. Nor can the defendant rely 
on S. 41 of the Transfer of Property Act: that question also 
was not raised by the defendant before the District Munsif, and 
as Shesha Navada remained in possession until turned out by 
the ist defendant himself, this section cannot be said to be 
applicable. 

The remaining question is a question of fact. Had Gui 
Urala any title to the land on which he gave the mulgeni? The 
District Munsif finds that he had, and if paragraph 5 of the 
Subordinate Judge’s judgment can be read as a finding on this 
question, he must be taken to be of the same opinion. It does 
not, however, follow from the fact that Shesha Navada was not 
pressed by creditors, that he intended to sell all his property to 
his brother-in-law for Rs. 1,000. In the former suit there seems to 
have been evidence that the conveyance was put in Ganapayya’s 
name to deter others from lending, and that this was done at 
the instance of Shesha Navada’s family. That evidence is not 
evidence in this case, but we mention it to shew that the ob- 
ject ofa sham conveyance is not necessarily confined to the pro- 
vision of a shield against present creditors. 


We cannot,therefore, accept paragraph 5 of the Subordinate 
Judge’s judgment as a finding that Ganapaya had title in June 
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1899, and we must call upon the District Judgeof South 
Canara fora findingon the rst of the issues settled by the 
District Munsif in the light of the above observations. 

The finding should be submitted in six weeks and seven 
days will be allowed for filing objections. 

In compliance with the above order the District Judge 


submitted the findings which were accepted and the second 
appeal was dismissed with costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 
Garapaty Venkatarayudu, Minor, by next 
friend Kamma Butchi Pattabhiramaya .. Appellant* 
v. 
Butchu Venkatarayudu & another .. Respondents. 
Specific Relief Act, S. 42—Hindu joint family—Suit for declaration 
that decree and sale ona mortgage not binding without prayer for parti- 


tion—Bar. 
A suit by a co-parcener in a Hindn joint family for a declaration that a 


decree obtained on a mortgage executed by his father and sale thereon were 
not binding on his share on the ground of illegality or immorality of the 
father, the executant of the deed,is barred by S. 42 of the Specific Relief Act, 
for want ofa prayer for partition. [Chinna Sanyasi v. Suriya? ; Subramania 
Chettiar v. Padmanabha Chettiar’, referred to.] 

Appeal from the decree of the Court of the Subordinate 
Judge of Cocanda in O. S. No. 47 of 1905. 

Suit for declaration that the mortgage deed and decree in 
O. S. No. 28 of xrgot on the file of this Court (Sub-Court, Coca- 
nada) andthe subsequent execution proceedings therein are not 
valid and binding against the plaintiff or his share. 

The plaint sets forth that the plaintiffis the undivided son of 
the znd defendant; owing to vicious habits of the 2nd defendant, 
the plaintiff has been residing with his maternal uncle from 1893; 
the family property of the plaintiff and and defendant, both 
movable and immovable was worth Rs. 20,000, aud the net income 
per annum was Rs. 1,100-0-0 ; the and defendant was addicted 
to drink, leading an extravagant and reckless life, contracting un- 
necessary debts,and wasting family property for immoral purposes; 

Oo oe Se a a 


æ A. No. 39 of 1906 3rd February 1910, 
Je (1882) LLR. 5 M. 196. 2. (1896) LL.R. I9 M, 267. 
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and defendant borrowed Rs. 7,000 from the Ist defendant and 
mortgaged the family property, and the latter obtained a decree 
on the strength of the said mortgage deed in O, S. No. 28 of rg01 
on the file of this Court and btought the properties under mort- 
gage to sale and purchased some of those properties; the plaintiff, 
through his next friend, recently became aware of the said mort- 
gage decree and execution proceedings and filed C. M. P. No. 
1355 of 1902 to set aside the said decree so far as the plaintiff 
was concerned, but he was referred toa regular suit. Hence 
this suit. 

ist defendant, denying the plaint allegations, stated that the 
suit was not maintainable under S. 42 of the Specific Relief Act 
inasmuch ashe omitted to sue for partition and possession of 
his share of the suit lands but merely sued for declaration. and 
defendant was declared ex parte. 

The question was whether this suit for mere declaration was 
not maintainable under S. 42, Specific Relief Act. This issue 
was found in the negative. Hence the appeal. 

`K. P. Madhava Rao for appellant. 

P. Narayanamurtd for respondent. 

The Court delivered the following 

JUDGMENT :—Chinna Sanyasi v. Suriya? and Subrama- 
nia Chettiar v. Padmanabha Chettiar * are clear authority that 
the plaintiff was entitled to sue for partition and recovery of 
his share of the property purchased by 1st defendant. This isa 
further relief other than a mere declaration of title which the 
plaintiff.was entitled to ask for, and this being so, his suit for a 
mere declaration is bad. 

The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Benson and Mr. Justice Krishna- 
sawmi Aiyar. 
Josiam Thiruvengada Chariar & another .. Appellants* 





(Plaintiffs) 
D. 
Samia Iyengar alras Venkatachariar (decea- Respondents. 
sed) & another . .. (Defendants). 
~® §. A, No. 1583 of 1907, 10th February 1910, 


Ly (1882) LIAR. 6 M. 198 2, (1896) LLR. 19 M, 267, 
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C.P.C., O 22, r. x1 (0.C., SS. 397, 582)— Abatement—Suit for injunction— Thiruven- 
Dismissal of suit—Appeal—Death of respondent pending appeal—No survival gedaCharia 
v. 
of appeal for costs. - , Samia 
Ifan appeal abates on account of the death of the respondent (e.g. Iyengar, 
as in a sujt for an injunction against the deceased defendant) the costs 
which the appellant was made liable to pay on the dismissal of his suit 
in the first Court cannot form the subject-matter of a continuing appeal. 
Second appeal from the decree of the District Court of 
Trchinopoly in A. S. No. 142 of 1906, presented against the 
decree of the Court of the District Munsif of Srirangam in 


O. S. No. 399 of 1904. 
R. Rangasawmt Atyangar for appellants. 
T. R. Krishnasawmt Atyar for respondents. 


Plaintiffs brought a suit for an injunction against defendants 
restraining them from preventing plaintiffs standing at a parti- 
cular place in the Srirangam Temple. Both the lower Courts dis- 
missed the suit as not cognizable by the Civil Courts. Plaintiffs 
appealed. Pending appeal the and defendant died. His widow 
was brought upon the record. 


T. R. Krishnaswami Atyar took a preliminary objection on 
behalf of the widow that the appeal abated on the ground 
that the right to sue did not survive after the death of the and 
defendant. 


R. Rangasawmt Atyangar :—Though I cannot get the relief 
of injunction in the appeal, I am entitled to show that the decree 
is wrong for the purpose of getting rid of the liability for costs. 
To the extent of costs decreed the estate of the deceased has 
derived benefit. The following cases were cited, vzz., Paraman 
Chetty v. Sundaraja Naicker? ; Gopaul v. Ramachandra. ? 


T. R. Krishnasawmi Atyar replied. 
The Court delivered the following 


JUDGMENT :—This is a second appeal by the plaintiffs 
against the 2nd defendant. The latter having died pending the 
second appeal, his widow has been brought upon the record. She 
raises the preliminary objection that the second appeal has abated 
on the ground that the right to sue did not survive after the death 





1. (1902) LLR. 26 M. 499, 2, (1902) L L. R. 26 B, 597, 
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of the original and defendant. The suit was brought for an in- 
junction against the 2nd defendant restraining him from prevent- 
ing the plaintiffs standing at a particular place in the Srirang- 
am Temple. It is conceded by the appellants’ Vakil that he has 
no right to prosecute the appeal as regards the injunction after 
the death of the 2nd defendant, but he contends that the Courts 
below have dismissed his suit with costs, that his estate has lost, 
and the estate of the 2nd defendant has gained tothe extent of 
the costs awarded, and that he is therefore entitled to continue 
the second appeal against the 2nd defendant’s representative to 
get rid of the liability imposed upon him bythe action of the 
Courts below. We think the preliminary objection is well found- 


ed. 
The case has to be decided with reference to the provisions of 


the repealed Code as the and defendant died in 1908. It is pro- 
vided by S.36r that the death of a plaintiff or defendant 
shall not cause the suit to abate if the right to sue survives. Sec- 
tion 582 authorizes, in the case of appeals, the substitution of 
“appellant ” for “ plaintiff,” “respondent” for “defendant,” 
and “appeal” for “suit.” Making the necessary changes then, 
we may read the section as follows :—‘‘The death of an appellant 
or respondent shall not cause the appeal to abate if the right to 
sue survives.” Section 582 does not in terms authorize the substi- 
tution of the verb “ appeal ” for the verb “sue” and therefore 
strictly speaking, we have no warrant for reading the section as 
if it ran:— The death of an appellant or a respondent shall not 
cause the appeal to abate if the right to appeal survives.” It 
was, however, held by this Court in Paraman Chetty v. Sundaraja 
Natck 1, where in an action for malicious prosecution a decree 
for damages had been passed by the Court below and the 
plaintiff-respondent died pending the appeal, that the 
defendant could continue his appealas the right to appeal 
survived against the representative of the plaintiff. The ground 
of decision was that after the judgment for damages the estate 
of the respondent was liable to be enriched by the amount ot the 
decree for damages and that the appellant was entitled to get 
rid of the liability imposed upon him although an action for 
malicious prosecution was a personal action that would not 





I. (1902) IL.L.R. 26 M. 499. 
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survive the death of the party suing or sued. In deciding as 
above, this Court followed the view ofthe majority of the Bombay 
High Court in Gopaul v. Ramachandra’. In Phillips v. Homfray? 
it was observed by Bowen, Lord Justice: ‘It is of the essence of 
the rule, vtz., actio personalis moritur cum persona, that claims 
which are indeterminate in their character shall not be pursued 
against the estate of the person after his death. If the claim is one 
for unliquidated damages and has not been perfected by judgment 
at thetime of the death of the defendant, the rule applies.” This 
observation of the learned Lord Justice would seem to lead to 
the inference that if in an action for libel or malicious prosecu- 
tion a decree for damages has been made, the defendant ageriev- 
ed by the decree and appealing against it wouldbe entitled to 
continue it notwithstanding the death of the plaintiff-respondent. 
To the same effect are the remarks of Edge, C. J, in Muham- 
mad Hussain v. Khushalso.* But it does not appear to follow 
from these decisions that a plaintiff mulcted in costs in such an 
action dismissed and incompetent to prosecute his appeal for 
damages would be entitled to maintain an appeal for the setting 
aside of the decree for costs which was cousequent on the dismis- 
sal ofthe action. In Pulling v. Great Eastern Railway Co.,* 
which was an action for personal injuries sustained by the 
running over ofan engine, by the plaintiff's husband, it was 
held that there was no right of action tothe representative of 
the deceased merely because there was damage to the estate of 
the deceased arising from expenses for medical attendance. It 
was pointed out by Denman J. that none of the authorities go so 
far as to say that where the cause of action isin substance an 
injury to the person, the personal representative can maintain 
an action merely because the person so injured incurred in his 
lifetime some expenditure of money inconsequence of the 
personal injury. In AXrishna Behary Sen v. The Corporation of 
Culcutta © Mr. Justice Henderson held that an action for damges 
for malicious prosecution could not be continued after the death 
of the plaintiff because of the pecuniary loss sustained by reason 
of the expenses of defending against the criminal prosecution. 








I. (1902) ILL R. 26 B. 597, 2, (1863) 24 Ch. D. 439, 
3, (1886) 1LT.R. 9 A. 131 at 134, 4. (1882) 9 Q.B.D. 110. 
5. (1904) T.1.R. 31 O. 406. 
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Applying the principle of these cases, which we take to be that 
if the action fails, what is incidental toit must fail also, it 
appears to us that if the appeal abates because the appellant can 
no longer claim the injunction he prayed for against the deceased 
and defendant, the costs he was made liable to pay asa conse- 
quence of the dismissal of his suit could not form the subject- 
matter of a continuing appeal. It was said that an appeal might 
be preferred for costs alone. But this is not as of course, for no 
such appeal on a mere question of costs is ever entertained 
unless there is a legal principle involved. And if the appellant 
cannot prosecute his appeal for the injunction be cannot be 
allowed to show that the decree refusing the injunction was 
wrong for the mere purpose of getting rid of the direction as to 
costs. We must, therefore, hold that the appeal abates. The 
representative of the 2nd defendantis entitled to her costs 
against the appellant. 


—— — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jutsice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Maddu Yerrayya .. Appellant ° 
v. ( Defendant) 

Yadulla Kangali Naidu & another „© Respondents 
(Plaintiffs). 


Landlord and Tenani—Ejeciment of occupancy ryot—Onus. 

There is no presumption in favour of an inamdar’s title to eject an occu- 
pancy ryot in a Zamindari, and the plaintiff, whoever it be, whether the inam 
be within a Zamindari or outside it, should make out his title to eject the 
occupancy ryot. : 

Second appeal from the decree of the District Court of 
Ganjam in A. S. No. 76 of 1907 presented against the decree of 
the District Munsif of Somepeta in O. S. No. 712 of 1906. 

Suit in ejectment by an Agraharamdar against tenants; 
lower Courts having decreed the suit, the defendants appeal. 

V. Ramesam for appellant. 

K. Narayana Row for respondent. 

V. Ramesam for appellant :—The grant to the inamdar was 
more than a century ago. The grant was of aninam by the. 
Zamindat. The lower Courts are wrong in placing the burden 

#5, A. BCS of 1908. 19tb February 1910. 
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on the defendants of making ont an occupancy right. I 
submit the onus is on the plaintiffs. The lower Courts have 
relied on Achayya v. Hanumantrayudu?. This case has 
been explained in Cheekati Zemindur v. Ramasooroo Dhore R 
Plaintif suing in ejectment must make out his title to eject— 
Venkatacharlu v. Kandappa?. The village is an inam village. 
It was enfranchjsed in 1862. Therefore it cannot be a subsequent 
inam. The Inam Commissioner could not have enfranchised 
subsequent inams. Enfranchisement is possible only of prior 
inams. The inam is within the ambit of the zemindary. As re- 
` gards occupancy rights of tenants such an inam cannot be worse 
than an inam outside it, and as regards an ordinary inam, Że. 
one vot within a zemindary, see the case in Venkatanarasimha v 
Dandamudt Kottayya.t Some of the observations show that 
tenants have occupancy rights therein. The zemindar himself 


had probably only the melwaram right and he could not have 
granted the kudivaram to the inamdars, Mayandz v. Chokkalinga® 
is a case of ryotwari lands. Rungasami v. Gnana Sambandan 
Pandara Sannadt® also is a case of ryotwari land. The Judge is 
. wrong in applying these cases to the present case, 


My second point is this. There has, been no notice to 
quit given, and there has been no denial ‘of title. For this 
reason also the suit must fail. 


` Narayana Rao:—My submission is that under the cir- 
cumstances of the present case the onus was. rightly placed 
on the defendants. There is nothing to show wnat the inam is 
within the zemindary. 


The Court delivered the following 


JUDGMENT :—We are unable to uphold the decisioa of 
the District Judge. The plaintiffs are inamdars. They sue to 
eject the defendant, who and whose predecessors have bzen in 
. possession for about fifty years. The plaintiffs have given no 
evidence of aright to eject the defendant which the Judge is 
inclined to accept. if the plaintiffs’ inam were in a zemindari 
they could not be in a better position as regards the right to 





1. (1891) 1. DL. R. 14 M. 269. 2. (1899) 1. L, R. 23 M. 318 at 321. 
3. (1891) 1. T} R. 15 M. 95 4. (1897) 1. L. R. 20 M. 299. 
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eject the defendant than the zemindar who created the inam. 
If the inam was situated outside a zemindari and was granted 
by Government there would be no presumption in their favour 
that they were entitled to eject. The decision in Achayya v. 
Hanumantrayudu has been explained as based on the particular 
facts of that case in Cheekati Zamindar v. Ramasooroo Dhore®. As 
the plaintiffs have failed to prove aright to eject the defendant 
we must reverse the District Judge’s decree and restore that of 
the Munsif with costs here and in the lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


The Secretary of State for India in Council, 
represented by the Collector of Tinnevelly. Appellant* 


v. (Defendant) 
Swami Navatheeswarar, through the trustee 


T. S.. Chellam Piliai .. Respondent 


(Plaintif). 
Madras Act VIT-of 1865, S. I—“Used”—Liability for assessment— Essen- 
tials— Jurisdiction of Civil Courts—Collector’s authority. 


In order to makea person liable for payment of water cess under S.1 - 
of Madras Act VII of 1865, the essential requisite is that the water used 
should be water from a Government source irrespective of the ownership of 
the land through which it passes ; and it is not necessary for the creation of 
the liability that the person using it should have the option to refuse it. 
Nor is it necessary that the whole of the water used should be from a 
Government source. All that the section requires is (1) that water from a 
Governinent source should irrigate the land in question and (2) in the 
opinion of the Collector “the irrigation should be beneficial to aud suffi- 
cient for the requirements of the crop.” That other waters also have been 
used is no ground for getting rid of the liability. 


The question as to the beneficial character of the water taken from the 
Government source and ofits sufficiency are not for the Civil Court but 
for the Collector subject to the control of the Board of Revenue and of the 
Government, and when the Collector imposes the assessment by the orders 
of the Revenne higher authorities, the assessment is liable to be paid. 


[Secretary of State for India in Councily. Perumall Pillai;3 Maria 
Mudali v. The Secretary of State for India tn Councils distinguished.) 





* 5. A. No. 1019 of 1907, 24th February 1910. 
1. (1891) I. L. R. 14 M. 269. 2. (1899) T, Le R. 23 M. 881 at 321, 
3- (1900) I.L.R. 24 M, 279. 4. (1904) 14M. L. J. 350. 
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Second appeal from the decree of the Subordinate Judge’s Secretary « 
Court of Tinnevelly in A. S. No. 136 of 1905, presented against per 
the decree of the Court of the District Munsiff of Srivaikuntam v 


in O. S. No. 334 of 1904. ereen 


Suit for refund of Rs. 7-14-0 which was collected from 
plaintif by the Government as water-cess for the Fasli 
year 1312 (1902-1903) for having used water alleged to 
belong to the Government for irrigating two acres of 
punja lands for wet crop thereon in that Fasli. The 
water in question came from a Tharuvai which Jay 
partly in plaintiff's Inam village, aud partly in the Govern- 
ment Ayan village Sattavinallur. Higher up the two villages, 
there is the Government village called Mudalore which 
contains an irrigation tank by the name of Kundoor Urani. 
That tank is supplied with water by a canal opened from the 
Karamaganar and the surplus water of the tank flows into 
Tharuvai aforesaid through an Odai called Mudalore Odai. The 
Tharuvai is not an irrigation work and the water therein is 
simply allowed to stagnate without being used for any irrigation 
purposes either by the Government ryots or by the ryots of the 
plaintiff. During the rainy season the drainage water flowing 
through the Mudalore Odai into the Tharuvai considerably. in- 
creases the volume of water in it, and it was in evidence that 
by the rise of the water in the Tharuvai during the monsoons of 
the Fasli 1312, plaintiff's lands were inundated, that he was 
therefore unable to raise Punja or dry crops thereon as usual and 
that he then collected the water which spread on his lands on a 
portion thereof and made it a reservoir for the irrigation of the 
two acres in question for raising wet crops upon them and used 
that water for the crop raised by him. On the above facts the 
Munsiff found that the water in the Inam portion was not Gov- 
ernment water, the portion of the Tharuvai and the water collect- 
ed in it being the property of the Inamdar, and that the Gov- 
ernment was accordingly not entitled to levy water cess and this 
judgment was upheld on appeal by the Sub-Judge. Hence the 
appeal by the Secretary of State for India in Council. 


The Government Pleader (C. F. Napier) for appellant. 
T. V. Seshagiri Atyar for respondent. 
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The Court delivered the following 

JUDGMENT :—The dispute in this case relates to the 
right of Government to levy water cess on two acres of Inam land 
cultivated with the aid of water drawn from an alleged Govern- 
ment source, The plaintiff is the owner of an Inam village and 
the lands which have been assessed with the water cess have 
been classed as dry. The dry assessment constituted the Inam. 
Two-fifthsof a sheet of water known as Tharuvai was included in 
the Inam. It is found by the Subordinate Judge on appeal that 
water from a Government source flows through the Mudalore 
Odai into the part of the Tharuvai which belongs to Government 
and thence onwards into the deeper part belonging to the plain- 
tiff. The Tharuvai receives its supply of water yenerally from 
direct rainfall, but in certain seasons and in certain years the 
Odai water makes the Tharuvai overflow and submerge some of 
the dry iands of the Inamdar. It isfound that in Fasli 1212, 
the plaintiff was compelled to make the best of the situation by 
raising wet crops on two acres of his dry land, which had become 
unfit for dry crops owing to the inundation, with the help of the 
water which he enclosed in his adjoiniug land out of the flood 
water. The Subordinate Judge decreed the plaintiff's claim tor 
refund of the assessment, holding that the water which came 
through the plaintiffs portion of the Tharuvai was his water and 
he was not liable to be charged therefor. 


It is argued by the Government Pleader on behalf of the 
Secretary of State for India that the plaintiff is liable under Act 
VII of 18€5, because the water comes from « Government 
source and the plaintiff's lands have been irrigated thereby and 
that it is immaterial that after leaving the Government source, 
it has passed through the plaintiff’s portion of the Tharuvai. 
There is no question in the case as regards property in the water. 
Madras Act VII of 1865 is not based upon any theory of the 
ownership of the bed of a tank or water course being the founda- 
tion of a right to use the water free of charge. Section 1 of the 
Act specifies the conditions under which the cess is liable to be 
imposed. The water must come froma river, stream, channel, 
tank or work belonging to or constructed by Government. This 
condition is satisfied in this case—because three-fifths of the 
Tharuvai, the Mudalore Odai, the Oorani beyond, and the river 
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which supplies it are all admittedly the property of the Govern- Secretary o 


ment. The next condition is that the water from that source oe 

should, from or through the adjoining land, irrigate a Jand under v. 

cultivation or flow into a reservoir and be thereafter used for ae 
1ilat. 


irrigating any land under cultivation. In this case water from 
the Government source flows through two-fifths of the Tharu- 
vai, which isthe adjoining land. It does not matter to whom 
that land belongs. By flowing through plaintiff’s two-fifths of 
` the Tharuvai it does not cease to be water from a Goverument 
source, That water has admittedly irrigated the plaintiff's two 
acres of dry Inam'land. It was first of all contended by Mr. Sesha~ 
giri Iyer for the respondent that the water became the Inam- 
dar’s by flowing through his portion of the Tharuvai. We need 
only answer this by saying that it has not ceased to be water 
from a Government source. He next relied upon the decisions 
in Venkatappayya v. The Collector of Kristna? and Krishnayya 
v. Secretary of State for India? which held that there could be no 
use for irrigation within the meaning of the section unless it was 
voluntary or in other words the person said to make use of it had 
an option to refuse it. It may be assumed that the same inter- 
pretation must be placed upon the phrase ‘“ used for purposes of 
irrigation” in clause (a) of the section after the amendment as 
was done before it. But Mr. Seshagiri Aiyar’s arguments over- 
look the fact that the old section of Act VII of 1865 was amend- 
ed in order to get rid ofthe effect of those decisions and that 
clause (4) creates a liability to assessment where the water from 
the Government source irrigates any land under cultivation and 
not merely “is used for purposes of irrigation” with or without 
the will of the person whose land benefits by the water, the 
water may irrigate the land. We must, therefore, overrule the 
argument based upon the employment of the word ‘use’ in the 
section. It was lastly urged that in the portion of the Tharuvai 
belonging to the plaintiff there was the rain waler which had 
not come from a Government source, and although the flood 
water from the Government source poured into the Tharuvai, it 
could not be said that the water from the Government source was 
used by the plaintiff for cultivation, while it was not shown 
that the rain water in the Tharuvai was not sufficient for the 
cultivation which. was carried on. 
1, (1887).1, L. R. 12 M. £07. 2. (1896) 1. L. R. 19 M. 24, 
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The overflowing of the Tharuvai in this case was the result 
of the flood and the flood was from the Government source. 
Although the flood water had got mixed with the rain water in 
the Tharuvai itself, it could not be contended that no portion of 
the water which irrigated the land consisted of the water from 
the Government source. We cannot admit that there is any 
force in the argument that in order to render the plaintiff's land 
liable to assessment it is necessary that the whole of the water 
used should be from a Government source. All that the section 
requires is that water from a Government source should irrigate 
the land in question, and in the opinion of the Collector ‘ the irri- 
gation should be beneficial to and sufficent for the requirements 
of the crono.” That other water has also been used is no ground 
for getting rid of the liability. The question as to the benefi- 
cial character of the water taken from the Government source 
and of its sufficency are not for the Civil Court but for the Collector 
subject to the control of the Board of Revenue and of the 
Government. The Collector in this case having imposed 
the assessment and he not having been overruled by the higher 
revenue authorities, we think the plaintiffis clearly liable to 
pay the assessment 

A question was raised in the course of the argument as to 
the meaning of the word ‘ irrigation’ —see KINNEY on Irrigation, 
page 2—and whether in this case the plaintiff can be said to 
have irrigated his land with water from a Government source, 
Upon the facts found, however, it is clear that the water has 
irrigated the plaintiff’s lands, in whatever sense that term is to 
be understood. 

The Subordinate Judge has referred to the decision in Secre- 
tary of State for India in Council v. Permal Pillai? and Marra 
Susat Mudali v. The Secretary of State for India in Councsl.? 
They have obviously no application to the present case. There 
the proprietors were, by an engagement with the Government, 
entitled to the water free of separate charge. The estates were 
permanently settled and the proprietors were entitled to make 
what use they pleased of the lands included in the settlemenet. 
The right to the water having existed at the date of the grant 
and the permanent seettlement having been made'so as to pass it 
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the eye of the law all the rights which then existed, they were 


not liable to be charged with any water cess in respect of any 
cultivation which they carried on with the aid of water to which 
- they were entitled. Those decisions, therefore, do not touch 
the decisions of the present case. l 

We must reverse the decree of the Courts below and dismiss 
the suit with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 


Chinnasawmi Chettiar and others .. Appellants* 
v. 8 (Plaintiffs). 

Collector of Salem and District Board of 
Salem i .. Respondents 
i (Defendants). 


Secretary ci 
State for 
India, 


v 
Chellam 
Pillai 


Madras Acts—- Local Board Act—Right of suit for illegal levy by Collec- Cninnasawm 


tor—Parties—District Board not a proper party. 

A suit for damages against the Collectorin respect of an illegal levy 
of land cess by him is sustainable; and no action lies against the 
‘District Board in respect of the illegal levy by the Collector. though the 
inoney levied was eventually handed over to the District Board. 

Second appeal from the decree of the District Court of Salem 
in A. S. No. 202 of 1907, presented against the decree of the 
Court of the District Munsif of Tirupattur in O. S. No. 456 
of 1906. , 


Plaintiff brought this suit for refund of land cess alleged to 
- have been illegally collected from him by the rst defendant, the 
Collector of Salem, and handed over by him to the 2nd defen- 
dant, the District Board of Salem. The suit was dismissed on 
the ground that the Collector acted as the agent of the Secretary 
of State and that the Secretary of State alone is liable to be sued. 

T. Subrahmania Atyar forappellant. 

The Government Pleader (C. F. Napter) for 1st defendant, 
Collector-respondent. 

T. Subrahmania Atyar: —The allegation in ie case is that 
the Collector has illegally levied the land cess ; .whether in col- 
lecting he is the agent of another or not is immaterial. So far as 
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his liability is concerned every tort-feasor is liable for his tort ; 
whether his master also is liable or not is another question— 
PoLLOcK on Torts, 6th Edn. p, 72. S. 76 of the Local Boards Act 
is the section which authorises the Collector to collect. As 
under Ss. 148 and 149, which empower to hand over the money 
to the District Board, he has handed it over him to the District 
Board, the District Board also is liable. ( Court.—Harischandra 
Devu w. President, District Board of Ganjam* is against you as 
regards the liability of the Board.] 


The Government Pleader.—The Collector is only an officer of 
the Secretary of State and does his duty only as such, and so his 
acts ought to be deemed to be the acts of the Secretary of State. 
He cannot be personally liable for an act which he did as an 
officer in pursuance of a statutory duty. Such an act cannot be 
a tort in law. [Azyar }—The allegation is that you exceeded 
your statutory duty.] No one has ever heard of suits against 
Collectors personally. All have been only against the Secretary 
of State.. [Azyar J. :—There are numerous such cases.] 


The Court delivered the following 


JUDGMENT :—We do not think the District Board is 
liable. The Collector was the person who levied the cess under 
S. 76 of the Local Boards Act. Following the decision in 
Harischandra Devu v. President District Board of Ganjam?, 
we must hold that the suit was rightly dismissed as against 
the District Board. 


As regards the suit against the Collector we see no reason 
to think it is badly framed. ‘The basis of the action is that the 
Collector acted in excess of his statutory authority, The 
liability is one which sounds in tort. It is true the plaintiff 
does not describe the relief claimed as damages fora tort, but 
as refund of money levied, ‘he money levied is only the measure 
of the damages sustained. Except in cases of contractual 
agency there is no question of the liability of the doer of the 
act charged. It may or may not be according to circumstances 
that somebody else is liable also as master or principal. We 
must, therefore, reverse the decrees of the Courts below as 
regards the rst defendant and remand the suit to the District 


1, (1900) I.L.R. 24 M. 114, 
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Munsif to be disposed of according to law. The costs as between Chinnasawmi 

the plaintiff and the Ist defendant hitherto incurred will be nee of 

provided for in the revised decree. Salem. 
We must dismiss the second appeal against the 2nd 

defendant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Krishnaswami 





Ajyar. 
K. S. Veera Raghavalu . Petitioner? 
Madras City Municipal Act, Ss. 125 (I) 177—Prosecution—Defence of Tire 
non-exercise of profession. Veera’ 


In a prosecution . before the Magistrate under S. 125 (1) of the Madras Raghavalu. 
Municipal Act, the defence of non-exercise of the profession is not open to 
the accused. The provision as to finality in S. 177 must be given its full 
effect ; and no question cau then be allowed to be raised by way of defence 
to'a prosecution or to a distress or to a civil suit. 

T. S. Rajagopala Atyar for petitioner. 

P. Duratsamt Atyangar for complainant. 

Petition, under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the order of the 3rd Pre- 
sidency Magistrate, Georgetown, in C. C, No. 2865 of x910 
-~ sentencing the accused to pay a fine of Rs. 22-8-0. 

. The facts are sufficiently stated in the judgments. 

T. S. Rajagopala Atyar—conteuded that a prosecution 
for non-payment of profession tax can stand only if it 
is proved that the accused was exercising a calling or profession 
at the relevant time. He referred to S. 125 (1), S. 177 and 
S. 420 of the Madras Municipal Act and S. 106 of the District 
Municipalities Act. 

P. Duratsamt Atyangar—contended that the Legislature 
having provided a special tribunal in the President to determine 
the question as to residence, &c.,that fact cannot be canvassed in 
the Magistrates Court. He strongly relied upon the difference 
between the present section aud the corresponding section in the 
old City Municipal Act. 

T. S. Rajagopala Atyar replied. 

The Court made. the following 
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ORDERS :— Wallis J.—In this case the 3rd Presidency 
Magistrate has convicted the petitioner under S. 125 (1) of the 
Madras City Municipal Act, 1904, for failure to pay profession tax 
for the xst half-year of the financial year 1909-10. It is com- 
mon ground that the petitioner’s name appeared in the classifica- 
tion drawn up by the President of the Corporation under S. 121, 
and it was shown that a notice had been served on him under 
S. 125, but he alleged that he had not exercised any profession 
within the city for sixty days during the current half-year, and 
the Presidency Magistrate convicted him, merely observing that 
he had no witnesses; but this appears to have reference to the 
failure of the petitioner to produce witnesses as to the service of 
notice, and the contention raised in behalf of the Corporation was 
that the fact of notice to pay the tax for the half-year having been 
served on the petitioner was conclusive of his liability to pay in 
view of his failure to apply for revision within fifteen days of the 
notice. This part of Act III of 1904 re-enacts, without much 
modification, the provisions of the previous Act I of 1&84, and it 
will be of assistance to compare the provisions of the two Acts 
aud to see what was the state of the law under the old Act and if 
it has been altered by the present Act. UnderS. rox ofthe old Act 
asunder S. r18 of the present Act, the President is required to 
keep lists of persons liable to pay this among other taxes, Secs. 
103 and 120 respectively make persons exercising a profession or 
holding an appointment in the city liable to pay the tax. S. 
104 of the Act of 1884 empowers the President to determine 
in which of the scheduled classes “any such person,” that is to 
say, any person exercising a profession or holding an office in the 
city, is to be placed, and to revise such classification from time to 
time, and also empowers any person dissatisfied with such classi- 
fication to appeal therefrom. §. 121 of the present Act is 
to the same effect, but “any person” is substituted for “any such 
person.” Section 105 of the old, corresponding to S.126 of 
the new Act, provides that the tax for each half-year shall be- 
come payable after the proiession has been exercised or the 
appointment held for sixty days in the halt-year. S. 124 of 
the present Act, which is new, provides that no person shall be 
liable to the tax in respect of any half-year in which he has ex- 
ercised a profession or held an appointment for less than sixty 
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days within the city. S. 106 which corresponds to S. 125— 
the section now in question—is as follows:—“If in a half-year any 
person exercises any such *** profession *** or holds any such *** 
appointment for sixty days without paying the sum due in res- 
pect of such half-year, the President may, so soon ashe is inform- 
ed thereof, cause to be served on such person a notice that if 
within fifteen days from the date of such service, such payment 
be not made such person will be prosecuted for such default. If 
such person omits to make such payment together with the 
costs of service, the President may, at the expiration of the said 
fifteen days, cause the person so in default to be prosecuted before 
a Magistrate.” S.125 0f the present Act is virtually to the 
' same effect except that it omits the words ‘‘so soon as he is in- 
formed thereof.” Then S. 107 of the old Act provides that: “If 
the Magistrate finds that such person is liable and that such de- 
fault has been made and that such notice has been duly served, 
such person shall be liable to a fine not exceeding twice the 
amount of the tax and shall also pay the tax, the costs of service 
of notice, and such other costs as may be provided by the Magis- 
trate.” . In accordance with the scheme of the new Act, the 
penalty for this and other breaches is provided for by S. 420, read 
with Schedule XVI, which imposes a penalty not exceeding twice 
the amount of the tax. 


Ss. 190 to 196 of the old Act correspond generally to 
Ss. 172 to 177 of thenew Act and deal with complaints 
against taxes or classification ‘providing for the finality of the 
decisions given on such complaints and of the original demand 
in the absence of such complaint. So far as the profession tax is 
concerned the language of S. 172 of the new Act appears to me 
to be, if any thing, larger than of S. 190 of the old Act, because 
S. 190, so far as it relates to profession tax, dealt only with com- 
plaints or applications for revision preferred under S. 104, which 
deals with revision of classification, whereas S. 172 of the new 
Act deals generally with “all complaints against, and all ap- 
plications for revision of classification in respect of, any tax or 
toll leviable under Part IV.” Ihave inserted the commas, but 
the grammatical construction appears to me equally plain with- 
out them. Then as regards the sections as to finality, the pro- 
vision in S. 196 against suits to recover back taxes levied under 
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the Act, provided the provisions of the Act had been substan- 
tially complied with, is omitted in S.177. Further in S. 191, 
which corresponds to S. 208 of the old Act and saves irregulari- 
ties due to defect of form, the words ‘provided the directions of 
the Act be in substance and effect complied with” are omitted. 
Inthe face of these last-mentioned alterations, the decisions 
under the District Municipalities Act that persons not liable to 
the tax can sueto recover it back—Zhe Municipal Council, 
Cocanada v. Ihe Standard Life Assurance Company? and 
the cases therein cited—have become clearly inapplicable 
under the Actas they proceed upon language which is not used 
in the present Act. A question as to the extent of the right of 
complaint given under the old Act was raised in Davzs v. 
President of the Madras Munzcipality,? where it was held against 
the contention put forward by the Municipality that a partner 
in a firm carrying on business in Madras who had been wrongly 
classified as personally liable as distinct from his firm was 
entitled to apply for revison under S. 190 read with S. 104, and 
that his right to apply for revision was not limited to complaints 
as to the class in which he had been placed. Then if he hada 
tight of complaint and failed to exercise it, the provisions of S. 190 
would appear to preclude him from questioning the original 
demand. The question whether a person who had not applied for a 
revision could insist on the question of his liability being gone 
into in a prosecution under S. 107 did not arise and Shephard 
J- did not deal with it, but Muthusawm? Atyar J., at the bottom 
of p. 144, observed that “ Section 107 makes uon-liability to be 
taxed available also as a matter of defence in case of prosecu- 
tion.” It is, however, not apparent how, if the provisions as to 
finality in S. 196 applied to proceedings under S.107, the defence 
of non-liability was open; and if they did not apply, why the 
prosecution should be relieved of proving liability as part of its 
cease. That the provisions of S. 196 did apply seems to follow 
from the decision of the learned Judges themselves, for if a 
person who had a notice served on him under S. 106 had aright 
of complaint under S. rgo on the ground of non-liability to pay, 
is there any reason for refusing, in proceedings under S. 107 
to give effect to the provisions of S. 196 that when no com- 
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plaint has been made the assessment, revision or demand of 
the tax shall be final, that is to say, not open to question? I have 
not been able to find any satisfactory reason for so holding, and it 
appears to me that in a prosecution under S. 107 0f the old Act 
in order to procute a conviction it was enough to prove classi- 
fication, notice under S. 106, failure to complain within 15 
days of such notice, the time limited by S ryz (e) and 
failure to pay pursuant to the notice. To say that the provisions 
of S.196 as to finality apply to proceedings to recover the tax by 
distraint or suit, but not to proceedings under S. 107, which is 
perhaps the most ordinary method of enforcing payment, appears 
to me to be restricting unduly the provisions of S. 196, nor do I 
I see any sound reason for the distinction. 


Now if failure to complain of classification within the 
time limited under Ss. 104 and 190 was conclusive under the 
old Act, I can find no reason in any of the changes in the recent 
Act which have been set out above why failure to complain un 
der Ss. 121 and 172 0fthe present Act should not have the 
same effect. On the contrary the language of S. 172 of the new 
Act, as already pointed out is, if any thing, wider than that of 
. S. 190 of the old Act, so that the scope of S. 177 is enlarged in 
this way also, as well as by the omission of the second part of 
S. 196 which suggested limitations on the finality conferred 
by that section. In my view the decision of the Magistrate was 
right and the petition must be dismissed. 


Krishnaswamt Atyar J:—The accused in this case has 
been convicted under Ss. 125 and 420 of Madras Act III of 
1904. He was called upon to pay profession tax by notice under 
S. 125, and having failed to pay within the time limited by that 
section,he was prosecuted by thePresident of the Municipal Cor- 
poration and convicted by the 3rd Presidency Magistrate, George- 
town. The accused impugns the legality of the Magistrate’s 
order on the ground that under S.125 no offence could be commit- 
ted unless he exercised a profession, art, trade or calling, and 
that there was no inquiry or determination by the Magistrate 
as to the exercise of a profession &c., &c., by the accused. The 
Magistrate’s order simply says that the accused had no witness- 
es. It is, however, admitted before us that the absence of witnesses 
had reference only to the pleathat the notice was not duly 
served, but not to the question whether the accused exercised 
the profession. Was the Magistrate right in declining to inquire 
into the pleaof non-exercise of the profession ? The question 
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Inve thus raised is one of some difficulty, but I have come to the con- 


ee clusion that he was right. S. 172 of Madras Act III of 1904 
= — provides “ that all complaints against and all applications for 
ge revision of classification in respect of any tax or toll leviable 


under Part IV shall be beard and decided by the President and 
two Commissioners.” §. 175 provides an appeal against the or- 
der of the President and two Commissioners to Magistrates. 
S. 176 authorises a reference by the Magistrates to the High 
Court. S. 177 declares the finality of the decision of the res- 
pective authorities in the following terms :— 


“The assessment, revision or demandiof any tax or toll, 
when no complaint, application or objection is made as hereinbe- 
fore provided; and the adjudication of an appeal by the Magis- 
trates shall be final.” It will be noticed that the declaration of 
finality is not merely with reference to the decision of Magistrates 
or of the President and Commissioners but, in case no cémplaint 
or objection is made with reference to the original assessment. 
Whatever question, therefore, can be raised by way of complaint 
or application for revision under S. 172 must be finally set at 
test by virtue of the last clause of S. 177 and cannot be availed 
of by way of defence to a distress uuder S. 180 ora suit under 
Clause (1) of S. 188 or a prosecution under S. 125 or the arid 
Clause of S. 188. We have then to determine what arethe matters 
that can be dealt with under S. 172. The Ist clause of the sec- 
tion which I have above quoted is somewhat different from the 
Ist clause of S. i90 of the old Act I of 1884 which ran as 
follows :— 


“ All complaints against, or applications for, revision of any 
classification or tax preferred under Sections 104, 315, 182 and 
188, and all complaints aguinst, and objections to any valuation 

‘ or measurement and assessment, preferred under Sections 130 
and 131, and all complaints against any other tax or toll assess- 
ed or demanded by theCommissioners shall be heard and disposed 
of, etc.” Now it will be seen at a glance that the rst clause of 
S. 172 of the present Act is more compendious. It will also 
be noticed that instead of specifying complaints or applications 
under particular sections of the Act, all complaints and applica- 
tions relating to any tax or toll leviable under Part IV are stated to 
be within the cognizance of the President and two Commission- 
ers. Although punctuation is not a safe guide in the interpre- 
tation of a legislative enactment (See MAXWELL, pp. 61 and 62) 
we may note that S. 190 of the old Act was largely punctuated 
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so as to furnish a clue tothe interpretation of that section. 
The rst clause of S. 172, on the other hand, is not punctuated at 
all. The difficulty arises as to how it should be read. But 

think the meaning is tolerably clear that all complaints against 
any tax or toll leviable under PartIV and all applications for 
revision of classification in respect of any such tax or toll are 
cognizable by the President and two Commissioners. It seems 
to me that the section ought not to be read soas to limit the 
complaints and the applications for revision to the question of 
classification. Even apart from the history of that section, namely, 
that it is in substance a reproduction of S. 199 of Act I of 1884, 
such an interpretation is inadmissible on the ground that there 
is no question of classification under the Act as regards tolls, or 
the tax on carts, or the tax on vehicles, dealt with in Part IV of 
the Act, and yet complaints in respect of them must certainly 
have been intended to fall within the scope of S. 172 as they 
certainly fell under the express language of S. 194 of the old Act. 
There are various taxes or tolls leviable under several sections 
in Part IV of the Act, such as Sections 1.0, 129, 145, 148, 150, 
158, 164. It is only in the case of certain of the taxes or tolls that 
revision is expressly provided. For example, S. 121 provides for 
revision in the case of the profession tax as regards classsifi- 
cation ; S. 13} provides for revision of valuation; S. 155 speaks 
of the vehicle tax being the subject of an appeal as hereinafter 
provided. There is no other provision as regards the right 
to complain against any tax orto anply forits revision. Yet 
it must be conceded that if the President declines to remove a 
person’s name from the assessment book under Clause (¢) of S. 136, 
it ought to be competent to him to apply to the President and 
Commissioners for the removal of his name on the ground that he 
is not the owner liable to the tax on the buildings. Again, ifthe 
President declines to remit the tax when a building has been 
vacant for “thirty consecutive days or more” in proportion to 
the nuraber of davs of vacancy (vzde S. 142) the owner should not 
be refused the liberty of proving to the President and two Com- 


missioners that the house was vacant for a sufficient number of 
days to entitle him to remission. If the President refuses to 


grant exemptions under Section 126, or S 151, or S. 150, 

or S. 158, it cannot be supposed that complaints to the Presi- 

dent and two Commissioners are excluded. Even the question of 

non-liability on account of the non-exercise of the profession for 

sixty days or more under S. 124 can be determined after notice 

under S. 125 by the President and two CommissionersunderS 172. 
*6 
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For S. 174, Clause (æ) provides that within fifteen days after notice 
under S. 125 an application for revision may be made under 
S. 172. I conceive that by the mention of “all complaints against 
any tax or toll leviable under Part IV” the competency of the 
aggrieved party to make acomplaint against any tax or toll 
and to apply for reviston of classification in respect of itis dis- 
tinctly recognised. If I am right in this view, it follows that the 
provision as to finality in S.'177 must be given its full effect and 
no question can then be allowed to be raised by way of defence 
to a prosecution or to distress or to a civil suit. I am, therefore, 
inclined to hold:that as the petitioner did not complain against 
the assessment as provided by the Act, it has become final. If 
S. 172 was limited to the bare question of classification, as Clause 
2 of S. 121 appears to be (cf. Wood v. Corporation of the Town of 
Calcutta?) the clause as to finality in S. 177 might be restricted 
to the question of classification. But upon the interpretation we 
placed on S. 172 itis impossible to hold that the defence of non- 
exercise of the profession is open to the petitioner in a prosecu- 
tion before the Magistrate. Nor is thereany hardship in the 
adoption of such a view. For the Act has provided in substitu- 
tion the larger remedy of appeal to two Magistrates with the 
further advantage of a reference to the High Court. The observa- 
tions of Mr. Justice Muthusawmt Atyar in Davis v. President of 
the Madras Municipal Commission? that the defence of non-ex- 
ercise of the professionis open to the accused in a prosecution 
under S. 107 of the old Act I of 1884 for non-payment of the 
profession tax, do not appear to be in accord with his general 
reasoning as regards the competency of the Magistrates in appeal 
from the President and two Commissioners to determine the ques- 
tion of liability to the profession tax as well as of the proper class 


under which a person is liable. The decision in Municipal Coun- 


ctl, Cocanada v. The Standard Life Assurance Company? is based 
upon the language of Ss, ror and 262 of the District Munici- 
palities Act IV of 1882, which differs materially from that of the 
corresponding provisions of Act III of 1g04. 4 think the con- 
viction in this case is right and would, therefore, decline to inter- 
fere. 


I, (1881) L. K. 7 O. 322. 2. (1890) I. L. R. 14 M. 140 at p144. 
3. (1900) I. L. K. 24 M. 205. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr, Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Kamalathammal oe a Es Appellant* 
i D. - l (Plaintif 
Krishna Pillai & another .. .. Respondents 

(Defendants). 


Limitation Aot, Art. 124, applicability of—Adversa possession of profits alone 
without the office—Plainti ff entitled to beneficial enjoyment of property—Starting point, 


Art, 124 applies only when the suit-is one against the holder of the office. 


Kamalat} 
' ammal 
v. 


Possession of the lands alone does not constitute “ possession of the office ” within Krishna Pi) 


the meaning of Art. 124. 

Where the plaintiff is entitled to the beneficial enjoyment of the lands attached 
to a trust, time begins to run for a suit to recover the property only from the time 
when his right to the beneficial enjoyment thereof accrues. The decision in Guana 
Sambanda Pandaram v. Velu Pandaram1, bas not over-ruled that in Mahomed v. 
Ganapati2 in this respect. ; 


Second appeal from the decree of the District Court of 


Tanjore in A. S. No. 146 of 1907 presented against the decree of ` 


the Court of the District Munsif of Shiyaliin O. S.No. 58 of 
1906. . l 
The suit was brought by the plaintif, as the widow of the 
person last entitled, to recover a Sthanzka office and the lands 
held by the family in virtue of that office. The Mirasi of the 
lands stood in the name of the deity, but the lands themselves 
were held by the family of Sthanikas and had oftentimes been 
divided by them in proportion to their rightsin the Sthanika 
office. ‘I‘here were no trustees for the temple, and,so far as 
appeared, the Sthanikas themselves who received the income of 
the lands in their respective possession were in the habit of 
performing pooja at their cost during their respective turns. 

The plaintiff's husband alienated the lands in his possession 
and his turn of office to the ist defendant in 1893, and died in 
1897. The present suit was brought more than 12 years after 
the date of alienation, but at the date of the suit the rst 
defendant, though in possession of the lands, was not performing 
the duties of the office. Among other pleas the rst defendant 
relied upon limitation. The and defendant who was discharging 





* S. A. 780 of 1908. è 16th March rgIo. 
1, (1900) 23 M. 271. 2. (1890) 13 M. 277. 


*Y 
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the duties appeared and expressed his willingness to put the 
-plaintiff in possession of the office. 

The District Munsif held that the deed of transfer in favour 
of the rst defendant was not given effect to during the lifetime 
of the plaintiffs husband ané that, therefore, the suit was in time. 
The District Judge held that effect was given to the transfer 
from the date of the document, and more than 12 years having 
elapsed since that date he held that the plaintiff's suit was barred. 
‘Reliance was placed on behalf of the plaintiff on Mahomed v. 
Ganapatht,? but the District Judge held that the case must be 
taken to have been overruled by the decision of the Judicial 
Committee in Gnana Sambanda Pandara Sannadht v. Velu 
Pandaram?, The plaintiff appealed, 

S. Varada Chart (for T. R. Venkatrama Sasirt) for appellant. 

T. R. Ramachandra Atyar for respondents. 


S. Varada Chartar:—The District Judge was wrong in 
holding that the suit was barred. He finds possession of the 
lands with the rst defendant since 1893, but unless the rst defen- 
dant has acquired the office also by adverse possession plaintiff's 
right to recover the lands in virtue of the office will not be 
barred. Assuming that the plaintiff's husband ceased to perform 
the duties of the office from the date of the transfer, the rst de- 
fendant would not acquire it himself unless he has been in poss- 
ession of the office for 12 years. It is not enough that plaintiff has 
been out of possession. See Raghunatha Chariar v. Ramanuja 
Chariar 3 ; see also S.A. 1540 of 1904 unreported. ‘The possession 
ofthe lands alone will not constitute possession of the office 
within the meaning of Art. 124 The and defendant who is 
performing the duties of the office admits the plaintiff's right 
and is willing to put ber in possession of the office. 

If, therefore, the plaintiffs right to the office still subsists, 
she is entitled to recover possession of the lands attacbed thereto. 
Velu Pandaram’s case ? applies to a claim to recover the office. 
Mahomed vw. Ganapathi? has not been overruled by Velu 
Pandaram's case and is therefore still good law. This isshown 
by the recent decision of the Privy Council in 4dheram Goswami 
v. Shyama Charan Nandi. The Calcutta High Court referred 


1. (1890) I. L. R. 13 M. 277. 3. (1905) 19 M.L,J.R. 257. 
2 (1899) I.L. R. 23 M. 271. 4, (1909) I.L.R. 36 C. 1003. 
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to Art. 144 and to Velu Pandaram’s case? and dismissed the 
plaintiff's suit (see Shyama Charan Nandtv. Abhiram Goswamt*), 
The Privy Council reversed the decision and gave a decree in 
favour of the plaintiff. In the argument before the Judicial Com. 
mittee also, reliance was placed by the defendants on Art. 144. 
Reference was made to Velu Pandaram’s case! as also to Ma- 
homed v. Ganapathi?. Their Lordships held that if the alienation 
was good for the lifetime of the alienor, limitat.on commenced to 
runasagainst the successor not from the date of alienation but 
from the date of the alienor’s death, There is no question of suc- 
cessive life estates here, for the property is vested in the deity; not 
soin the case of the office. See aiso Chidambarav. Muntammal* 
where the learned Judges hold that Mahomed v. Ganapatht® was 
not inconsistent with the view there taken following Jamal 
Saheb v. Murugaya®. See also Satvanama v. Saravana.® 

T. R. Ramachendra Atyar:—The District Judge must be 
taken to have found asa question of fact that the 1st defendant 
has been in possession of the office since 1892. Where there are 
emoluments attached to the office, receipt of the emoluments 
constitutes adverse possession of the office—see explanation to 
Col. 3 of Art. 124—and the rst defendant having been in posses- 
sion of the lands since 1893, plaintiff’s right to the office has been 
extinguished. Velu Pandaram’s case does apply to the present 
case. The deed of transfer recites that the property is trust 
property and the alienation was therefore bad even as against 
the alienor. Abhiram Goswamz’s case” does not therefore apply, 

S. Varada Chartar in reply: —The question of property being 
trust property was not raised in the Courts below. At any rate 
the Sthanikas have some beneficial interest in the property and in 
such a case the alienor cannot himself question the alienation— 
see Mrtra’s Limetation, 5th Ed, p. 207, Footnote, The alinee’s 
possession was uot, therefore, ab zzzto adverse, Art. 124 can apply 
only when the suit is forthe recovery of the office. The 3rd 
column must be read with the īst column. A trespasser iu 
possession of the lands attached to an office cannot be considered 
to be prescribing for the office. 





1. (1800) I. L. R. 23 M. 271. 4. (1898) I. L. R. 23 M. 439. 
2. (1906) I. L. R. 33 cal. 511 5.. (1885) I. L. R. 10 B. 34. 
3. (1390) I. L. R. 13 M. 277. 6. (1895) I. L. R. 18 M. 266.. 


7. (1909) I. L. B. 36 C. 1003 (PC), 
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_ The Court delivered the following 
JUDGMENT :—The suit is by the widow of an archaka to 
recover the office and the lands which appertained to the office 
from defendants Nos. 1 and 2. The office and the lands were 
alienated by the- plaintiffs husband under Exhibit I in 1893 to 
the 1st defendant. It is found by the District Judge on appeal 
that the lands bave been inthe rst defendant’s possession for 


„more than r2 years. As regards the office he says possession 


passed at the same time. He does not, however, find who held 
possession of the office since 1897. 

The Munsif held that since 1897 the and defendant per- 
formed the duties of the office. Mr. Ramachendra Iyer argues, 
appying Article 124, Schedule II, Indian Limitation Act, that as - 
the 1st defendant enjoyed the emoluments he must be deemed 
to have held the office as well. This we are unable to agree to, 
Article 124 deals with a suit for possession of a hereditary office. 
That means the suit is against the holder of the office. The 
third column says that the time runs from the date when the 
defendant takes possession adversely. An explanation is attached 
to the clause in the third column that the office is possessed 
when the emoluments are received in cases where emoluments 
afe attached. The explanation is not attached to the words in 
the first column. Nor does it say that mere receipt of the 
emoluments, without reference to any performance of the duties, 
will enable the recipient to claim possession of the office if the 
duties are being performed by another, Atall events to apply 
the article the suit must be one against the holder of the office. 
To hold otherwise would mean when two different persons 
perform the duties of the office for the statutory period the latter 
acquires the right to the office, a conclusion which appears.to us 


to be manifestly absurd, nor can the conclusion be avoided, when 


the emoluments are taken by several persons in severalty with- 


- out any of them doing the duties, that they have ali acquired a 


right to the office. We must then overrule the contention that 
the 1st defendant by possession of the lands alone has acquired 
a right to the office. 

The next question is whether the. 2nd defendant’s posses- 
sion since 1897 was as the deputy of the Ist. In that case the 


`. plaintiff’s right to the office would be barred and, as a 
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consequence thereof, his right to the lands as well. As regards 
the lands the claim would not be barred if the plaintiff’s family 
was entitled to the beneficial enjoyment tuereof. See Makomed v. 
Ganapathi. This view has not been overruled by the Privy 
Council in Gnana Sambanda Pandara Sannadhi v. Velu 
Pandaram? which was the case ofa trust. We are unable to 
hold that Abhiram Goswami v. Shyama Charan Nandt?, which 
was the case of a lease under which rent was being paid, affects 
the principle to be applied to the present case. But Mr. Rama- 
chendra Aiyar says that the lands belonged to the temple and 
were only burdened with a charge for beneficial enjoyment iù 
favour of the plaintiff's family. This does not appear to us to 
affect the right of the plaintiff to recover the property from the 
time her right to beneficial enjoyment accrues. But before we 
dispose of the case it is necessary to have a finding on the ques- 
tion as to who had possession of the office since 1897 and, in case 
it was the and defendant, whether he was in possession on be- 
half of the rst. 
The finding should be returned within a fortnight after the 
recess on the evidence on record and seven days will be allowed 
for filing objections, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Sir Charles Arnold White, K¢, Chief Justice, and 
Mr. Justice Muito. 


Ranee Annapurni Nachiar ws Appellant* 
v. 
Swaminatha Chettiar & others .. Respondents 


Transfer of Property Act, S. 6 (d)—Right to future maintenance, Alie- 
nability—Contract Act, S 16—-Undue influence—“Position to dominate”— 
Cases before amendment—Hard and unconscionable bargain—Advice— 
Relations. i f 

A right to future maintenance of a Hindu widow made payable by 
agreement or decree, is alienable. 4 

A right to future maintenance is not an interest in property restricted 
in its enjoyment to the owner personally within the meaning of Cl. (d) of 
S. 6, T. P.A. ‘ 





ee 

l. (1890) I.L.R. 13 M. 277. 2. (1900) I.L.R. 23 M. 271. 
3. (1909) I.L.R. 36 C. 1003. 

* A. 109 of 1908. 18th February, 19)¢. 
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The word “relations” in S. 16 of the Contract Act means not only the 
personal relations but the circumstances in which the contract was entered 
into. The fact that the bargain was a hard one is no ground for relief; and 
urgent need of money on the part of the borrower does not of itself place 
the lender in a position to dominate the will within the meaning of S. 16 
of the Contract Act, The fact that the borrower had the advice of a Vakil 
while borrowing does not’ preclude the borrower from asking for relief or 
the Court from exercising the jurisdiction given by S. 19 A of the Contract 
Act. ; 
Cases decided before the. amendment can be looked intoas throwing 
light on the question as to what circumstances will give rise to relations 
which place one party to a contract in a position to dominate the will of the 


other party. 
Appeal from the decreeof the Subordinate Judge of Tinne- 


velly in O S. No. t of 1907. 

The facts appear sufficiently iu the judgment. 

The Advocate-General (P.S. Sivaswamt Azyar) and S. Gopala- 
samt Atyangar for appellant. 

K. Srinivasa Atyangar for respondent. 

The Advocate General contended that the decree being a decree 
for maintenance was nct alienable in any way. Itis not attach- 
able—S. 266, C. P. C, That this is not merely by reason of ex- 
press enactment is clear by the fact that even before the enactment 
of S. 266 or analogous provision, it was held that the right of 
future maintenance was not attachable—Bhyrub Chunder Ghose 
v. Nubo Chunder Gooha.* ‘That it is not alienable has been held 
in Narbada Baiv. Mahadeo Narain* ; Diwaliv. Apajt Ganesh? 


See West & BUHLER, p. 449. See also S. 6, Transfer of Property 
Act. 
Even supposing that the alienation is valid, the provisions 


of the contract are unconscionable and ought to be relieved 
against. The rate of interest is exorbitant, and in itself will 
do to stamp the agreement as unconscionable under 5. 16, I.C.A. 
See POLLOCK and MULLA, Contract Act, p. 84 (and Edn.) The 
highly necessitous condition of the lady together with the fact 
that the plaintiff is a money-lender will at least’ do—Kamzind v. 
Kali Prosunno Ghose;+ Chunnt Kuar v. Rup Singh” confirmed 
in appeal sub nomine; Raja Mohkan Singh v. Rajah Rup 
Singh’ ; also Husain Baksh v.. hahmat Husain.” 

K. Srinivasa Azyangar relied upon Durgadut Singh v. 
Rameshwar Singh ® for the position that when the right to 


I (is66) 5 W.E. Lil. z. (1885) LLK. 12 0. 225. 
2, (1880) LL.B 5B, 99 at 104. 5. (1888) 1.L.B 11 A. 57. 

3. (1886) LL.B. 10 B 342. 6. (1893) LL.B. 15 352 A. 20 LA. 127. 
7. (1888) LLR. 11 A, 128. 8 (1909) LLR. 36 C. 943 (P.C.) 
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maintenance becomes defined in a decree or in a grant of property, Anuap¥rni 
such property and such decree are alienable though on special  Nachiar 
grounds of public policy they may not be attachable. The reason pice ies 
why they are not attachable is indicated for instance in Muthu- Chettiar 
raman v. Ettappasamt? and Haridas Acharjia Chowdhry v. 

Baroda Kishori Acharjia Chowdhry.* The distinction between 
attachment and alienation is pointed out inthe recent case of 
Mangena v. Wrights The cases cited by the appellant are 

cases of attachment. On the question of undue influence, the 

mere fact that the debtor was in urgent need of money and 
borrowed from a money-lender between whom and herself 

there was no antecedent relationship is not sufficient to justify 

any inference of undue influence. There must be some equity 

arising from the position of the parties—Ganesh v. Vishnu*® ; 
Chatring Moalchand vw. Whichurch®; Sundar Koer v. Rat 

Shaon Kishen®; Dhanipal Das v. Maneshwar Baksh Singh’. 

That an antecedent relationship of dominating influence is 
necessary is clear from even Chunni Kuar v. Rup Singh*, 

See also Maneshar Bakshi Singh v. Shadi Lal®, That mere. 

high interest will not do is laid down in Satzsh Chunder v. 
Hemchander*® ; Umesh Chandra vw. Golap Lal*?, 


The Advocate General in reply, submitted that the fact 
that a decree is passed cannot make any difference since 
the mischiefs aimed at in prohibiting transfers of suchkind still 
exist and the other ground on which it cannot be transferred, vzz., 
that the right is personal, is none the less true of a decree that 
is passed in respect of maintenance. The reasons given in 
Haridas Acharjia Chowdhry v. Baroda Kishen Acharjia Chow. 
dry. equally apply to private alienation. As to the other 
question, there was no antecedant relationship either in Chunnt 
Kuar v. Rup Singh? or Husain Baksh v. Rahmat Husain 1°., 
The sole test is whether the lender is looking for a compensa- 
tion for the risks he runs or is trying to get what the necessi- 
tous circumstances of the borrower compels him to submit to. 





1. (1899) I.L R. 22 M, 372, 7. (1906) LL.R. 2€ A. 570; 33 LA. 118. 
2. (1899) LL.B. 27 C. 38. 8. (1888) I L.R. 11 A. 57. 

3. (1909) 2 K.B. 958. 9 (1909) 1I L.R. BI A. 386, 

4. (1907)1 .L.R. 32 B. 37. 10. (1802) I. ILR. 29 C. 823, 

5. (1907) 1-L.R. 32 B. 208. 11. (1903) I L.R. 31 C. 233, 


6 (1906) LLR. 34 ©. 150; 34 I.A.9, 12. (1888) L D. B. 11 A128. 
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Neither Dhanipal Das v. Maneshwar Singh* nor Sundar Koer 
v. Rat Shaon Kishen ? nor Satish Chunder v. Hem Chander * 
shows that an antecedent relationship is necessary. The observa~ 
tion in Dhanipal Das v. Maneshwar Singh* shows that exor- 
bitant rate. of interest itself may be an indication of undue in- 
fluence. Reference was also made to the guarded expression in 
Umesh Chandra v. Golap Lal * and it was further submitted that 
Ganesh v. Vishnu * went too far, though perhaps, on the facts of 
the case, the decision was right. 

The Court delivered the following 

JUDGMENT :—Two points have been taken in this appeal:— 
(1) that a right to future maintenance is not transferable and 
that, consequently, the mortgage by the Ist defendant to the 
plaintiffs of her right to future maintenance is ineffective ; and 
(2) that the contract was induced by undue influence. 

As regards the ist point, we are of opinion that a right to 
future maintenance is not an interest in property restricted in its 
enjoyment to the owner personally within the meaning of Clause - 
(d) of S. 6of the Transfer of Property Act. Our attention 
was called to an observation in SHEPHARD and BROWNE’S Com- 
mentaries on the Transfer of Property Act, 6th edition, page 
45, occurring inthe Notes to Clause (d) where the learned 
authors observe that it seems clear that a widow’s right to future 
maintenance cannot be made the subject of a sale or other 
transfer by her since it exists for her personal benefit only, and 
they further observe that it may be doubted whether she could 
lawfully transfer her interest in property allotted to her for her 
maintenance. In the two cases, however, which the learned 
authors cite with regard tothe latter observation, the question 
was one of the right of attachment with reference tothe pro- 
visions of S. 266 of the Code of Civil Procedure. We do not 
think that a right to future maintenance is property within the 
enabling words of S.6 of the Transfer of Property Act, or an 
interest in property restricted in its enjoyment to the owner per- , 
sonally within the meaning of Clause (d).* Consequently, as it 
seems to us, this question must be considered apart from the pro- 
visions of the Transfer of Property Act. The fact that the transfer 
is not recognized by the Transfer of Property Act is not con- 
clusive on the question of its validity. See Palaniappa v. 
Lakshmana & others*. As regards the cases there is, so far as we 


LO a e aaa amamma 
«[Cf. Asad Ali Molla v. Haidar Ali; (1910) 12 C.L.J. 130=14 C.W.N, 918 ED.] 
1. (1906) I. L.R. 28 A.570:33 I. A, 115. 4, (1903) I. L. R. 31 C. 233. 
2. (1906) I, L. R. 34 C. 150534 LA. 915. 5. (1907) 1. L.R 32 B, 37. 
3 (1902) T, L. R. 29 C, 823 6. (1893) LLR. 16 M. 429 at 434, 


- 
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know no authority on the point, except an observation in Bhyrub 
Chunder Ghose & another v. Nubo Chunder Gooho & another! 
where the question for determination was whether a widow’s 
right to maintenance could be sold in execution of a decree; an 
observation by West J. in Narbada Bat v. Mahadeo Narayan, 
Kashinatt Narayan & Shama Bat? citing Bhyrub Chunder G hose 
v. Nubo Chunder Gooho', Mussamat Duloor Kunwar v. Sunjeev 
Singh & others*, and Monesur Doss v. Maharajah Kishen Protab 
Sahu & another* which were also cases of attachment. As regards 
the right to attach, the question is now governed by S. 266 of 
the Code of Civil Procedure. The enactment in the Code of Civil 
Procedure that a right to future maintenance shuld not be liable 
to attachment is presumbly based on grounds of public policy. 
Section 266 -was enacted in the same year as the Transfer of Pro- 
perty Act. It may be that voluntary alienations of rights for 
future maintenance should be prohibited as well as the taking of 
such rights in execution. The Legislature have not thought fit 
to prohibit them. We are not prepared to say that, at any rate 
where, as here, the amount payable is subsequently fixed by agree- 
ment or by decree, a widow's right to maintenance from her late 
husband’s estate is inalienable. 


As regards the and point, the question must be considered, 
not with reference to doctrines of equity, but with reference to 
the amended Section 16 of the Contract Act only—see the judg- 
ment of the Privy Council in Dhantpal Das & another v. Mane- 
shwar Bakhsh Singh. In the case before us, the rate of interest 
' payable under the deed on the advance of Rs. 1,500 is 100 per 
cent. The principal and interest are tobe repaid ina year, and 
in default of payment interest on principal and interest at com- 
pound rate at r, p.c..a month with 6 months’ rests is payable. 
_ The fact that the bargain was a hard one is of course no ground 
in itself for granting relief, and urgent need of money on the part 
of the borrower does not of itself place the lender in a position to 
« dominate his will” within the meaning of S. 16 of the Contract 
Act as amended in 1899—see Sundar Koer v. Ratshan Kishens, 
The question is:—'* Were the relations between the parties such 





1, (1866) 5 W. R. p. 111. 4. (1875) 23 W. R. 427. 
2. (1680)I. L. R. 5 B. 99 at pP. To4. 5, (1906) I. L. R. 28 A. 570 at 583. 
3. (1867) 7 W. R. 31], 6. (1906) I. L,R. 34 Cat 150, 


* 2 
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that one of the parties was in a position to dominate the will of 
the other ?” We think “relations” means not only the personal 
relations but the circumstances in which the contract was enter- 
ed into. Here we have a contract betweena money-lender and a 


‘widow entered into for the purpose of enabling the widow to 


establish her right to maintenance. The widows evidence, which 
does not seem to have been shaken in cross-examination, was 
that she was ina poor state when she executed the document, 
and that her husband died ten years before and that she had no 
means for maintenance in the interval. The transaction was, no 
doubt, completed through a vakil who, in a sense, may be said 
to have advised the widow, but the fact that she acted under 
advice does not, in our opinion, preclude her from asking 
for relief on the ground that the contract was induced by undue 
influence, or the Court from exercising the jurisdiction 
given by S. 19-A of the Contract Act. Although it is no longer 
open to us to deal with this case on equitable grounds, apart from 
the statute, the cases decided before the amendment of the Con- 
tract Act may be referred to as throwing light on the question 
as to what circumstances - will give rise to relations which place 
one party to a contract in a position to dominate the will of the 
other party. We do not propose to discuss all the authorities 
cited in argument. We need oniy refer to the decisions of the 
Privy Council in Rajah Mokkam Sing & others v. Rajah Rup 
Singh & others* before the amendment of the Contract Act and 
to Manesher Baksh Singhv. Shadi Lal & others? since the amend- 
ment of the Contract Act where agreements were held to be not’ 
enforceable. The facts of the present case, it seems to us, raise a 
case for relief at least as strong as those in the cases to which 
we have referred. 

We hold then, on the evidence, that the plaintiff was ina 
position to dominate the will of the defendant. We also hold 
that the bargain, on the face of it and on the evidence,was uncon- 
scionable. We think Illustration (c) to S. 16 of the Indian Con- 
tract Act applies and not !Ilustration (d). Under Sub-S. 3 of 
the section the burden was on the plaintiff to prove that the con- 
tract was not induced by undue influence and, in our opinion, he 
has failed to discharge it. 


1, (1893) LL,R. 15 A. p. 352. 2, (1909) LI.R. 31 A, 386. 
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We modify the decree of the Subordinate Judge and give the 
plaintiff a decree for the amount of the advance with interest at 
24 p. c. per annum from the date of the bond to the date fixed 
for payment, and with further interest at 6 p.c. on the total 
amount due from the date fixed for payment to the date of pay- 
ment. The mortgage will stand. 


Payment will be made within three months from this date. 
The parties must pay their own costs throughout. We appoint a 
receiver by consent. 


[See on the first point Zara Sundarz Debt v. Sarodh Charan 


Banerji? .—Ep.]| 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Munro and Mr. Justice Abdur 
Rahim. 
Malikka Meladathil Karnavan Kunji 


Achammal oe .. Appellant * 
Dw | 
Malikka Meladathil Karnavan Kunji l 
Achammal oe .. Respondent. 


Court Fees Att, S.7, Para 4, Cl. (c)—Fees on suit for declaration that 
deed is not binding. 


The question whether S.7, Para 4, Cl. (c) of the Court Fees Act applies or 
not must depend on the substance of the claim and not on the mere words 
which a plaintif may choose to introduce into his plaint with reference to 
it. Held thata suit wherein the plaintiffs prayed for declaration thata 
Jenm sale deed of the suit properties was not valid and binding on the 
tarwad of the plaintiffs, almost all the plaintiffs having been parties to the 
deed through their mother as guardian, should be stamped with ad valorem 
fee as for cancellation of the deed. 

Appeal from the order of the Court of the Subordinate Judge 
of Palghat in O. S. No. 39 of 1903. 

Suit for a declaration that the Jenm sale (z.e., outright sale) 
of the suit properties is not valid and binding on the Tarwad of 
the plaintiffs and defendants 2 to 16. 

There were 25 plaintiffs in the suit; of these 2 to 25 were 
minors, The first plaintiff sued for himself and as the next friend 
of the minor plaintiffs 2 to 25. The sale deed sought to be declar- 
ed invalid had been executed by all the members of the Tarwad 


POOU EP 
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except the first plaintiff, the minor members, vzz., plaintiffs 2 
to 25, heing represented in the sale deed bytheir mothers as their 
guardians. The first plaintiff was the senior axandaravan ; the 
second defendant the karanavan, the other adult members of 
the family being defendants 2 to 16. The properties comprised 
in the sale deed were all outstanding on the date of the sale in 
the hands of kanomdars. 

The plaintiff paid a Court-fee of Rs. 10 only, treating the 
suit asone for declaration. 

The Sub-Judge held that the Court-fee paid was insufficient; 
that the suit was substantially one for the setting aside of the sale 
deed; and that an ad valorem fee computed on the amount of the 
consideration mzzus the amount of the kanoms must be paid, 
Accordingly he returned the plaint for making up the deficient 
stamp duty. The plaintiffs did not pay the stamp duty within 
the time fixed by the Sub-Court. The plaint was therefore 
rejected. The present appeal is against this order rejecting 
the plaint. 

J. L. Rozario (with him Kunjunt Nair) for appellant. 

T. V. Seshagiri Atyar (with him A. Nilakanta Atyar) for 
respondent. l 

F. L. Rozario :—The Sub-Judge erred in regarding the 
suit as one for setting aside the sale, The suit is for declara- 
tion, and the Court-fee paid is suficient. For the purpose of. 
determining the Court-fee payable, what the plaintiffs actually 
ask for is the only thing to be looked at—Zinnatunessa v. 
Goundranath*. A bare declaration is all that plaintiffs need 
ask for—Unni v. Kunht Umma?. 

T. V. Seshagirt Atyar :—In order to determine whether the 
suit falls under S. 7, Para 4, Clause (c), the substance of the claim 
and not the words which the plaintiff chooses to use must be con- 
sidered—Chingacham Viti Sankaran Nair v. Chingacham Vitil 
Gopala Mencn?. The deed is only voidable and not void. The 
alienation was by all the members of the Tarwad except the 1st 
plaintiff, and it is therefore presumptively void—A. S. 103/98. 
A sale by a Karanavan stands on the same footing as sales by 


. guardians, Managers of Hindu families and Hindu widows. Sales 


1, (1903) LL.R. 30 C. 788, 2. (1890) I.L.R. 14 M. 26. 
8. (1906) LL.R. 30 M. 18. 
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by these latter are voidable only. For sales by guardians see 
Gnansambandha Pandara Sannidhi v. Velu Pandaram*, Lachia 
v. Mahalinga? ; Malikarjun v. Narhari? overruling Bkagvant v. 
Kondi* and Stkher Chund v. Dulpatty Singh" ; see also Art. 44 
of the Limitation Act. In Act IX of 1871 there was no article 
corresponding to this. For sales by Managers see Hanuman 
Kamatv. Hanuman Mandur? ; see also Limitation Act, Art. 126 
For sales by a Hindu widow see Mohusudan v. Rooke’; Bijoy 
Gopal Mukerji v. Nil Ratan Mukerji? ; Chunder Nath Bose v. 
Ram Nidht Pal? ; Unni v. Kunht Amma!’ relied on by the 
other side follows. This cannot be considered to be good law 
now—Malltkarjun v. Narhart. 


The minors were parties to the sale. They cannot, at any 
rate, get a mere declaration. They must sue toset aside the 
deed. 


Kunjunni Natr replied. 
The Court delivered the following 


JUDGMENT :—In this case the plaintiffs Nos. 2 to 25 were 
through their guardians parties to the deed regarding which the 
declaration is sought. Ifa declaration were given that the deed 
is not binding on these plaintiffs the result would be the same as 
if the deed were cancelled. As observed in Chingacham Vitil 
Sankaran Nair v. Chingacham Vitil Gopal Menon’! the question 
whether S. 7, Para IV, Clause (c) of the Court Fees Act applies 
or not must depend on the substance of the claim and 
not on the mere words which a plaintiff may choose to introduce 
into his plaint with reference to it. The prayer, so far as plain- 
tiffs Nos. 2 to 25 are concerned, must, therefore, be taken to be a 
prayer for the cancellation of the deed, and the Subordinate Judge 
was right in holding that ad valorem fee must be paid. We there- 
fore dismiss this appeal with costs which will be calculated in 
both Courts in the manner usual in a suit capable of valuation as 
this suit clearly is. The objection memo is allowed with costs. 





1l. (1899) I.L.R. 23 M. 271. 6. (1891) 19 C 123 (P.C.) 

2, (1907) 17 M.L.J. 220. 7. (1897) LLR. 2501 

3. (1900) ILL.R. 25 B. 327, 8 (1903) LL R. 30 C 990, 

4, (1889) LL.B. 14 B. 279. 9. (1902) 6 C.W.N. 863, 

6, (1879) I.D.R. 5 O 463. © (189) LL.R. 14 M. 26. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present’:—Mr. Justice Miller and Mr. Justice Munro, 
The Secretary of State for India in Council 
represented by the Collector of Kistna.. Appellant * 
v. (1s¢ Defendant) 
Pisipati Sankarayya & others ie Respondents 
(and PIF. & Defts. Nos. 2 & 3). 
Che Secretary Madras Acts—Revenue Recovery Act IT of 1864 S. 42—Sale of land 
of State for included in pultah other than that in respect of which arrear is due—Sale not 
India free of incumbrances. 
Be ati §, 2, Act II of 1864, does not mean that any particular land is security for the 
SE eA a public revenue only in so far as that revenue is asessed upon itself, Where a defaulter 
i JS holds two plots of land in the same district, free of encumbrances both are liable to be 
sold under 8. 42 of the Act in respect uf the arrear due upon either. 


Second appeal from the decree of the Court of the Subordinate 
Judge of Masulipatam in A. No. 61 of 1907 presented against 
the decree of the Court ofthe District Munsif of Gudivada in 
O. S. No. 363 of 1905. 

For the facts of the case see the judgment of Munro J. infra. 

The Government Pleader (C. F. Napier) for appellant. 

P. Narayanamurthy for respondents. 

The Government Plesder contended that the authority of 
Narayana Raja v. Ramachandra Raja* is considerably shaken 
by Subrahkmania v. Mahalingasamt? and referred to Ss. 48 and 59 
of the Revenue Recovery Act, observing that they were clear and 
did not admit ofan yinterpretation other than that the sales in 
all cases were clear of incumbrances; that Act lof 1890 only 
confers a privilege or exemption and does not supply a guide for 
the interpretation of the earlier Act ; that Narayana Ruja v. 
Ramachandra Raja ? is a case of an absolute assignment and the 
Act made a distinction between the absolute interest and frac- 
tional interests, and when the person holding the fee is the 
defaulter and the land is sold, the fractional interests are swept 
away. He referred also to the definition of “ immoveable pro- 
perty” in Act I of 1897 and said that it would not apply to this 


Act. 
P. Narayanamurtht contended that Narayana Raja v. Rama- 


chandra Raja? was clearly in his favour ; that it is by the 
conjoint operation of S. 2 and S. 42 that a sale is free of all in 
cumbrances; but for such declaration priot incumbrances would 





€S. A. No, 1213 of 1908 7th April 1910. 
1. (1902) I. L. R. 26 M. 521. 2, (1909) LL.R. 33 M. 41, 
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not be swept away, andon the interpretation suggested S. 2 was The Secretar 


wholly unnecessary. He also pointed out the distinction between 
the wording of S. 36 and S. 42, aud referred to S. 17 of the Re- 
venue Recovery Act which says that claims in hypothecation, 
&c., respecting moveable property not being produce of the 
ground in respect of the arrears due, are to be preferred as sup- 
plying the clue for the construction of S. 42 and relied upon 
Chinnasawmy v. Tirumalat Pillat', Ramachandra v. Pitchat- 
kannu?, and Secretary of State for India v. Narayana? as 
supporting his view. When once an interest is carved out, the 
entire property can no longer be said to be the immoveable pro- 


of State for 


India 
Y 


Pisipati 
Sankarayya 


perty of the alienor. Whether the interest conveyed is 


the absolute interest or fractional interest cannot, on principle, 
matter. For the purposes of Government, each pattah represents 
a separate individual.—Board’s Standing Orders?(1907 Edn.) 


The Government Pleader replied. 

The Court delivered the following 

JUDGMENTS.—Miller J. :—I think it is beyond doubt 
that what was sold in this case was land of the defaulter within 
the meaning of Act II of 1864, and the question is why should 
not the provisions of S 42 be applied to the sale? 

The learned Vakil for the 1st respondent with the aid of an 
ingenious piecing together of dicta to be found in Secretary of State 
Jor India v. Narayana*, Narayana Raja v. Ramachandra Raja‘, 
and Ramachandra v. Pichatkannu ? presents forour acceptance 
the conclusion that the sale is not free of incumbrances because 
the land sold is not by S. 2, made security for the public revenue 
for which it was sold. His construction of S. 2 is not established 
by any of the cases, and I am not prepared to decide that it is 
correct, but assuming its correctness I cannot see how the plain 
words of S. 42 are tobe limited by reference to §. 2 A 
sale may be free of incumbrances whether or not it is held to 
enforce a first charge, the liens being all transferred to the pro- 
ceeds. 

In Ramachandra v. Pichatkannu® the learned Judges no 
doubt observe that the intention is clear that the purchase is free 


1. (1884) LL.B. 25 M. 572. 3. (1884) 1. L.B. 8 M. I30. 
2. (1884) I. L. R, 7 M. 434. .  &. (1902) LL, R. 26 M. 52L. 
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The Secretary of prior incumbrances only when the arrear is of public revenue 
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of which the land is the first security by statutory declaration, 
but there is nothing to suggest that they construed S. 2 in 
the way we are asked to construe it; they were not dealing with 
that question, and their dictum was intended to support their 
view that a sale for arrear of revenue due under a different 
statute is not by virtue of S.42 of Act II of 1664 free of encum- 
brances. I venture to think that if they are right as to the in- 
tention of the legislature we must construe S. 2 as declaring all 


“the land ofa landholder to be security for all the land revenue 


payable by him, for the intention, as expressed in S.42 is, tomy 
mind, very plaiii—every sale of land conducted under the Act is 


` to be free of encumbrances. 


The sale in question is a sale of land under the Act, and I 
would, therefore, allow the appeal and dismiss the suit with costs 
of the rst defendant throughout. 

Munro J.—The third defendant held lands in Kalidivide 
under one pattah and Jandsin Sana Rudravaram under another 
pattab. All these lands were mortgaged to the plaintiff, Arrears 
of revenue having, subsequent to the mortgage, accrued on the 
lands in Kalidividi, those lands were attached and sold at auction 
by the Revenue authorities, and as tle proceeds did not cover 
the whole of the arrears due the lands in Sana Rudravaram were 
attached and sold forthe balance and were purchased by the 
gud defeudant. The plaintiff then brought the suit, out of 
which this second appeal arises, to have the revenue sale of 
the Sana Rudravaram lands set aside and also for a declaration 
that the lands remained subject to his mortgage. The District 
Munsif refused to set aside the sale but gave a declaration that 
the sale was subject to the plaintiff’s mortgage. This decree was 
confirmed by the Subordinate Judge on appeal. The present 
second appeal is by the Secretary of State for Indiain Council 
and questions the propriety of the above declaration. 

The villages of Kelidividi and Sana Rudravaram are in the 
same District. 

Act I of 1890 has, therefore, no application and the point at 
issue must be decided solely in accordance with the provisions 
of Madras Act 1I of 1864. Under S. 5 of that Act an arrear of 
tevenue may be recovered-by the sale of the defaulter’s move- 
ble and immoveable property and also by the execution against 


PART XX.] THE MADRAS LAW JOURNAL REPORTS.’ 797 


defaulter’s person. There is nothing in the ‘section to resttict 
the land that may be sold thereunder tothe land on which the 
arrear of revenue has accrued. It is clear, therefore, that for the 
arrear which accrued on the 3rd defendant’s land in Kalidividi 
the lands included in his Sana Rudravaram pattah were liable 
to be sold ‘if in the eye of the law they were his property at the 
time ofthe sale. The only ground on which it is suggested that 
they were not his property is the fact that they had been mort- 
gaged to the plaintiff prior to the sale. 


S. 42 of Act II of 1864 provides that all lands brought to sale 
on account of arrears of revenue shall be sold free of all incum- 
brances. From this it is clear that land may be sold for arrears 
of revenue, notwithstanding the fact that the defaulter has 
created an incumbrance upon it, and as underS. 5 it is only 
land belonging to the defaulter that can be sold for an arrear 
due by him, it follows that under the Act land which a defaulter 
has encumbered is considered to be none the less his property. 


The 3rd defendant’s land in Sana Rudravaram was there- 
fore liable to be sold for the Kalidividi arrears and under S. 42 
of Act II of 1864 the sale must be considered to have been free 
of the plaintiffs mortgage. [tiscontended that the result is 
inconsistent with the provisions of S. 2 of the Act. That section 
lays down that the land, among other things, shall be regarded 
as the security for the public revenue. This language does not 
necessitate our reading the section as meaning that any particular 
land is security for the public revenue only inso faras that 
revenue is assessed upon itself, The Courts below relied upon 
Narayana Raju v. Ramachandra Raju.* That case is not, however, 
. on all fours with the present case, for there it was held that 
` owing toa prior Civil Court sale the defaulter had no interest in 
the land at the time of the revenue sale. I would, therefore, 
reverse the decrees of the Court below and dismiss the suit 
with costs of the 1st defendant throughout. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Vuppuluri Tatayya alias Veeranna .. Appellant“ 
Ve ; (Plaintif) 
Garimalla Ramakrishmamma & others .. Respondents 
i (Defendants). 


Hindu Law—Reversioner—Alienation by daughter, life estate holder, for spiritual 
benefit of father, last male holder—Pushkaram festival—Daughter bound to perform 
shradh. 

A gift by a daughter, who has inherited her father’s property, of a small portion 
thereof for the spiritual benefit of her father cannot be impeached by the reversioner 
if the occasion of the disposition or expenditure is reasonable and proper according to 
the c»mmon notions of the Hindus, A daughter taking the property of her father 
should perform the shvadh of her father, ` 


The gift or expenditure should have reference to the spiritual needs of the father 
or husband whose property is taken. The gift of land is a suitable appendage toa 
shradh ceremonial and is highly meritorious. 


Obiter:—The daughter inheriting the property from her father is not entitled tu 
expend it for the spiritual needs of her husband, though it cannot be said that under 


_no circumstances can the father's property be so used. 


Held that a gift by a daughter of 49 cents of land ont of 19 acres inherited by 
her from her father on the occasion of the Pushkaram at Rajahmundry was good, and 


binding on the reversioners. 


Second appeal from the decree of the Court of the Subordinate 
Judge at Cocanada in A. S. No. 80.6f 1906 presented against the 
decree of the Court of the District Munsif of Peddapur in O. S. 


No 17 of 1905. 


Plaintiff claimed as reversioner to succeed to the estate of 
V. Krishnamma the last male holder who died about 40 
years ago leaving adaughter named G, Lakshmamma. The 
daughter died in 1900. In 1897 the daughter performed the 
shradh of her father at the Godaveri Pushkaram, and as part 
of it made a gift of some lands (49 cents) to the 3rd defendant in 
the suit. ‘The extent of lands inherited by her was 19 acres and 
odd, besides houses and moveables. The Munsif gave a decree for 
plaintiff, holding that the daughter had no right to makea gift 
of lands. -The Sub-Judge in appeal upheld this gift on the 





#5, A, No. 3960f1908, 12th April 1910, 
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ground that the gift was for pious and spiritual purposes, een 
namely, the benefit of her father’s soul, and dismissed the crn ans 
plaintiffs suit. 


P. Nagabhushanam for appellant. 


P. Narayanamurthe for respondent. 


P. Nagabhushanam:—The only question is whether a 
daughter can make a gift of lands for the spiritual benefit of her 
father. My submission is that the daughter has no such right. 
Raichunder Deb Biswas v. Sheshoo Ram Deb * is a case where a 
daughter sold property for the expenses of her mother’s shradh. 
It was held that the alienation was invalid. Other cases deal 
with widow’s alienation—MayNk, p. 849; Rama v. Ranga ?; 
Lakshmt Narayan v. Dassee*; Puran Dat v. Fat Narain * ; 
Ram Kawal Singh v. Ram Kishore Das*. 


P. Narayanamurtht— According to the texts the powers 
of a daughter are greater than those of a widow, at least as large 
as those.of a widow. A daughter is entitled to perform shradh 
to her father. There was no other person nearer than the 
daughter to peform the skradhk of the deceased. Theertha 
shradh is one of the shradhs enjoined by the shastras. It is 
for the spiritual benefit of the deceased. In this case, even sup- 
posing it is not a spiritual necessity it will be a pious act. 
The gift was of a very small proportion of land. If the 
doing of an act is proper, an act incidental to itis not invalid. 
The extent of property alienated is only 18 cents. The property 
inherited is about 19 acres besides houses and other moveables— 
SARVADHIKARI on Inheritance p. 110; Chowdhry Fummenjoy 
Mullick v. Rasmoyee Dossee® ; this last case has been doubted 
by GuosE,see his Hindu Law, p. 253; also Rustam Singh v. Moti 
Singh’; Ramasamy v. Vengidesam®; Ram Kawal Singh v. Ram 
Kritshore Das®; Ratchunder\Deb Biswas v. Shesoo Ram Deb Rama 
v. Ranga.” 


P. Nagabhushanam in reply cited 2 COLEBROOR’S Digest 576. 











t, (1867) 7 W. R. 146, 2, (1885) I. D. R. 8 M. 552, 
8, (1887) I. L. R. 11 M. 288. 4, (1882) 1. L. R. 4 A. 482, 
5. (1895) I. L. R. 220: 506. 6, (1888) 10 W. R. 309. 
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The Court delivered the following 

JUDGMENT:—The second appeal is a as regards the 
validity of the gift of Item No. II. Lakshmamma who succeeded to 
estate of her father on his death in the sixties madea gift of 
49 cents of her father’s property to the 3rd defendant. The ex- 
tent of land which came to her from her father was about 19 
acres, apart from houses and house sites and moveable property. 
The gift was made on the occasion of the Pushkaram at Rajah- 
mundry, a peculiarly holy event amongst Hindus which 
happens once in twelve years. She was the person to perform 
her father’s shradhk on his death, there being no brothers and 
her mother having died before him. She performed the shradh 
on the occasion of the Pushkaram and made the gift of the land 
as part of the skradh ceremony. The plaintiff, a reversioner, 
impeaches the gift. . 

Under the Hindu Law in force in this Presidency the 
daughter is limited owner like the widow, and her powers of alien- 
ation as regards property which she has inherited from her father 
are no greater than those of the widow, and we are inclined to 
hold that they are not less. Thetest however is, apart from 
cases of temporal necessity, whether the alienations are for the 
spiritual purposes of the deceased father or husband. The daugh- 
ter inheriting property from her father is not entitled to ex- 
pend it for the spiritual needs of her husband, though it cannot 
be said that under no circumstances can the father’s property be 
so used. However this may be, if the expenditure by the daughter 
is for the spiritual needs of the father’s soul, it stands on the same 
footing as the expenditure by the widow for the spiritual needs 
of her husband. There may bea question asto whether the 
daughter is competent to minister tothe spiritual needs of a 
father in all those ways in which. the widow is competent to 
serve the spiritual needs of her husband. Butif, according to the 
ceremonial law, itis incumbent on the daughter to serve the spiri- 
tual necessities of her deceased father whose property she inherits, 
we are not justified in dealing with her alienation of her father’s 
properties for such necessities in a manner different froma widow’s ‘ 
alienations under like circumstances. 

In this case the daughter succeeded to her father’s property. 


- She was also the person bound to perform his skvadh at his 


death. The duty in respect of funeral and annual ceremonies is 
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laid down by writers on the ceremonial law. RAJKUMAR SAR- 
VADHIKARI in his Zagore Law Lectures names her at p.110 as “the 
person entitled to perform shradha rites on failure of the widow.” 
Mr. GHOSE in his Hindu Law names her among the persons com- 
petent to perform the shvadh, at p. 63. SARVADHIKARI relies on 
the authority of the Dharma Sindhu from which he quotes 
largely. Inthe Bombay Sanskrit edition of the Nernaya Sindhu, 
at p. 287, the author says: "The daughter performs the shradh 
tothe deceased fatheras she takes the property.” In the 
Shradha Kanda of VAIDIANATHA DIKSHITA, published by NARA- 
YANA SASTRI in Grantha characters, the daughters duty to per- 
form her father’s skradh is laid down in pages 23 and 26, He 
says the daughter performs the shradh in the absence of the son, 
etc., and gives the order at the bottom of p. 26 thus: “ The son 
born, the grandson, his male descendants, the putriéka putra, his 
descendants, the adopted son, his issue, the daughter’s son who 
inherits, the daughter’s son, the widow, the husband, the son of a 
co-wife, the daughter, the brother, the brother’s son, etc.” The 
performance of the skradh being enjoined, the Nzbandhana 
writers are agreed that a visit toa Zheertha or holy place isa 
proper occasion for the performance of a skradh, Reference is 
made by SARVADHIKARI in the foot-note at page r1o1to the 
Theertha shradha on the authority of Dharma Sindhu. ‘The 


Veeranna 


v. 
Ramakris? 
mamma, 


Nirnaya Sindhu (Bombay Sanskrit edition) speaks of itat p. 379. ` 


The Madhaviya—published as Volume 48 of the Bombay Sans- 
krit series—lays down the duty of performing the shvadh on 
occasions of visits to holy places and on the occurrence of sacred 
conjunctions—see pages 30x to 307. Sodoes the Vadhyanatha 
Dikshitya dwell in great elaboration on the peculiarly sacred 
occasions when the performance of shradh is enjoined. That 
the banks of the Godavari—which is a sacred river—would, 
according to Hindu ideas, be a fitting place for the performance 
of the skradh cannot be questioned. That the occurrence of the 
Godavari Pushkara would largely enhance the sacredness of the 
place is also an accepted item of orthodox belief. The gift of 
land isa suitable appendage to the shradh ceremonial, and is 
laid down in ceremonial treatises as highly meritorious. The 
Madhaviya at p. 436 and the Vaidhyanatha Drkshatya at p. 359 
(the editions are those already referred to) refer to the gift of 
land as part of the srad ceremonies. It is therefore 
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clear that the giftin the present case of a very small 
extent of the father’s property was in accordance with 
Hindu ideasas regards the daugther’s duty in connection with 
the performance of a father’s shradk on the occasion of the 
Godaveri Pushkara. It has sometimes been said that the gift of ` 
property is justifiable if it isin performance of indispensable 
acts of duty or religious necessity—see Rama v. Runga and 
Lakshmi Narayan v. Lassee*. In the first of these cases the sale 
by the widow of nearly allthe property she inherited from her 
husband for the expenses of pilgrimage was held unjustifiable. 
In the second case of a gift to a pro-Brahmin introduced into a 
family by widows for the performance of their husbands’ shradhs, 
it was held that the gift was for indispensable necessity and of a 
small portion of the husband’s property, and therefore valid. 
But we do not think we can lay down the rule that to justify 
the alienation the expenditure should be for a spiritual necessity, 
We have already said that the gift or expenditure should have 
reference to the spiritual needs of the father or husband whose 
property is taken. Where it was only for the widow’s 
spiritual benefit as in -Puran Dat v. Fat Narain ? or for 
the endowment of a temple built by the mother-in-law 
as in Ram Kawal Singh v. Ram Kishore Dast the gift was, 
undoubtedly, without justification. The case of Ratchunder 
Deb Biswas v, Sheshoo Ram Deb! is not quite intelli- 
gible, and we are not clear that the head note is supported 
by the somewhat laconic judgment. It is said that the sale of 
the property by the daughter for the mother’s shvadh was invalid. 
The appeal itself appears to have been dismissed, which would 
rather support the view that the alienation was held good. But 
none of these cases which were relied on by Mr. Naghabhushanam 
is authority for the position that the alienation must be for an 
indispensable spiritual duty to support the alienation. It can 
hardly be supposed that a Hindu widow paying a visit to Gaya 
or Sethu is not justified in incurring reasonable expenditure for 
the purpose or in making a gift of land on the occasion of the 
shradh there performed for the spiritual benefit of her husband’s 
soul. Mr. Justice Dwarka Nath Mttter—a high authority on such 


l. (1885) L L. Re 8 M: 552. 2, (1887) L ©. R, II M. 288, 
B. (1882) I. L. R. 4. A. 482 4, (1895) I. L. R. 22 C, 506, 
5. (1867) 7. W.R, 146, 
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a question—held in Chowdry Fummenjoy Mullickv. Rasmoyee Veeranna 
Dossee* that a sale for the expenses of her husband’s mother’s Ramakris! 
shradh by a Hindu widow was justifiable even though the ™*"™* 
actual performer of the ceremonies was the husband’s brother. 
We think we are warranted in holding that if the property sold 
or gifted bears a small proportion (which it is impossible to 
define more exactly) to the estate inherited, and the occasion of 
the disposition or expenditure is reasonable and proper accord- 
ing to the common notions of the Hindus, itis justifiable and 
cannot be impeached by the reversioner. We are obliged to express 
ourselves somewhat guardedly because almost every gift accord- 
ing to Hindu notions is as such calculated to promote spiritual 
metit and the occasions for the performances of ceremonies cal- 
culated to bring spiritual reward are so innumerable that almost 
any expenditure not fora sinful object and any alienation by 
way ofgift may be attempted to be justified as ministering 
to spiritual benefit. Wedo not think that Hindu lawyers con- 
templated such an exercise of the power of alienation by a limit- 
ed owner. Itis to be regretted that we have not found our- 
selves in a position to lay downa a more definite rule for 
practical application. In The Collector of Masulipatam v. Cavaly 
Venkata Naratnappa? the Privy Council said : “ For religious or 
charitable purposes or those which are supposed to conduce to 
the spiritual welfare of her husband, she (the widow) has a larger 
power of disposition than that which she possesses for purely 
worldly purposes.” ‘Their Lordships did not attempt to further 
define the spiritual purpose. We have endeavoured to suggest 
the further limitation that the spiritual purpose should 
be such as is regarded bythe Hindu community as reasonable 
and proper though not absolutely necessary. We think the ali- 
enation in the present case falls within the rule. We must dis- 
miss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr, Justice Benson & Mr. Justice Krishnasawmi Aiyar, 





Kondapa Rajan and others .- Appellants. * 
v. ; 
Dwarakonda Suryanarayna & others .. Respondents, 
*S A. No, 468 of 1908. 4th March, 1910. 


Ie (1868) 10 W.R. 309, 2, (1861) 8 M. I, A. 520 at p, 651, 


Kondappa 
Rajan 
ve 
Dwara- 
«onda Sur- 
anarayana, 
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Possessory title— Water course—Incorporeal rights. 

Incorporeal rights are in many cases capable of posses:ion just as much as rights 
to corporeal hereditaments, and there is no distinction in principle between the rights 
of a person without title in possession of land for less than the statutory period tu the 
possession thereof and those of a person in similar enjoyment of a water course ; and 
consequently the latter is entitled to be protected as against all but the true owner in 
hig enjoyment , 

Second appeal from the decree of the District Court of 
Ganjam in A. S. No. 80 of 1906 presented against the decree 


of the District Munsif of Chicacole in O. S. No. 367 of 1905. 

The Advocate-General (P. S. Stvaswamt Atyar) for appellants. 

P Narayanamurthi for V. Ramesam tor respondents. 

The Advocate-General—contended that there having been no 
completed right by prescription against the zamindar, a distur- 
bance of such right can give no cause of action, and cited 
POLLOCK on Torts, p. 35- $ 

P. Narayanamurthi cited Fefries v. Williams; Dhuman 
Khan v. Mohamin Khan? ; Achanna v. Venkamma?. 


The Advocate General in reply suggested a distinction be- 
tween cases where the party in possession of his land is in the 
course of acquiring a prescriptive right of light, or of support, 
and the cases where the right which is to be acquired is a ñght 
to take water which is the result of a trespass on anòther’s land. 


The Court delivered the following 


JUDGMENT :—The plaintiffs were in enjoyment of a water- 
course. For the purpose of this case we may assume that they 
had not acquired an easement by prescription, for the enjoyment 
did not extend to 20 years. The defendants who have no 
manner of right to the water-course or the land over which it 
flowed, obstructed the plaintiffs user. he District Judge has 
given the injunction asked for. It is argued by the learned Advo- 
cate-General that the plaintiffs not having acquired a complete 
title they would not be entitled to restrain the defendants 
from interference. The law is well settled that if the plain- 
tiff was in possession of land for less then the statutory . 
period, he would be entitled to protect that possession against 
any one but‘the true owner. We do not think that there 


1, (1850) 5 Bx. Rep. 792, 2 (1896) I. L. R. 19 A, 153, 
3, (1894) 6 M. I, J. 24, 
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is any distinction in principle because the right now claimed Kondappa 


to be protected is inthe nature of an incorporeal right in pro- 
cess of acquisition. Incorporeal rights are in many cases capa- 


Rajan * 
v. 
Dwara- 


konda Sur- 


ble of possession justas much as rights to corporeal heredita- yanarayana, 


ments, In Jeffries v. Williams it was held by Baron Parke 
that a trespasser on adjoining land was not entitled to cause a 
subsidence by working mines to the prejudice of the mines in 
the plaintiff's enjoyment though he had notacquired a title to the 
same. This was followed in El¢zabeth Bibby v. Carter * where 
the plaintiff who had not acquired a title was held to be entitled 
to sue for damages against a trespasser on adjoining land who 
caused injury to the plaintiffs buildings. The principle of 
these cases had been extended in India to cases of light where 
before the right had matured a trespasser interfered with it—see 
Jooher Achanna v. Vanamala Venkamma * and Dhuman Khan v. 
Mahammud Khan +. We think that the District Judge is right 
in applying the same principle to the present case of a water 
course enjoyed for less than the prescriptive petiod. 

We must dismiss the second appeal with costs. 


\ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Abdur 
Rahim. 
. Rajah Damara Kumar Thimma Nayanim 
Bahadur Varu .. Appellant* 
v. (Plaintif) 
Bukkapatnam Venkata Charlu &others .. Respondents 
.. (Defendants). 

C. P. C., 8.105 (0.€., S. 591)— Ground of appeal from interlocutory order in 
appea from final decree. 

8, 591, O. P. GC, (Act XIV of 1882) allows an appeal from a final decree though it 

is solely confined to an objection to an interlocutory order disallowing a petition for 
amendment of the plaint. 
f Second appeal from the decree of the Court of the Subor- 
` dinate Judge of North Arcot in A. S. No. 29 of 1905 presented 
against the decree of the Court of the District Munsif of Tira- 
pati in O. S. No: 462 of 1902. i 





* 8. A. 1041 of 1907. 12th April 1910. 
1, (1850) 5 Ex. Rep, 792, 2. (1860) 4. H. ana N. 63. 
3. (1894) 5. M, D. J 24 4. (1896) I. L, R. 19. A. 153. 


*4 


Thimma, 
Nayanim 
ve 
Venkata 
Charlu. 


Thimma 
Nayanim 
v. 
Venkata 

Charlu. 
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Plaintiff sued for Rs. 812-4-8 being the value of straw due 
from the defendants. The decree was for Rs. 450. The plaintiff, 
in his plaint, gave credit to Rs. 300. deposited with him by the 
st defendant in connexion with the straw affair. Long after 
the issues were settled, plaintiff made au application to the first 
Court that he had wrongly given credit to Rs. 300, that the plaint 
should be amended in that respect, and that he should be 
decreed the Rs. 300 and its interest. The Munsif disallowed the 
amendment prayed for and passed a decree for Rs. 450 as above 
stated. The plaintiff in his appeal, which was nominally against 


‘the decree, attacked only the order on his petition for amend- 


ment. On’a preliminary objection being taken by the defen- 
dants (respondents) the lower appellate Court dismissed the 
appeal, holding that as the appeal was directed solely against 
the interlocutory order no appeallay. Against that the plaintiff 
appealed. 


L. A. Govindaraghava Atyar and A. Ramachandra Atyar 
for appellant. 


C. R. Thiruvenkata Chariar for respondents. 


L. A. Govindaraghava A¢yar:—The lower Court is wrong in 
dismissing the appeal as not maintainable simply because the 
appeal grounds attacked only the order on the petition. I 
appealed against the whole decree itself and not against the 
order alone. The view of the case quoted by the lower appel- 
late Court—Sher Singh v. Diwar Singh1—has not been approved 
of inour High Court —Saxkaralinga Mudali v. Ratna Sabapathi 
Mudali? and Godavari Samulo v. Gajapatht Narayana Deo? 
doubting Causanel v. Gomez*. Every interlocutory order need not 
be appealed against—Mahkaraja Moheshar Singh v. Bengal 
Government”. Reference was also made to Sheonath v. Samnath® ; 
Forbesv Ameeroonissa Begam”; Shan Mukhun Lally. Sreekishen 
Singh®: Googlee Sahoo v. Prerulall.Sahoo*®; Savitri v. Samji2°; 
Khaderu Hoosen v. Emdad Hoosewn??, 








I. (1900) I. L. R. 22 A 366. 2 (1897) I, L. B. 21 M. 324, 

3, (1199) I. L. R. 28 M. 494, 4, (1199) I. L. R. 23 M. 260, 

6. (1859) 7 M. I. A. 283, 302. 6. (1865) 10 M. I. A. 413, 

7. (1865) 10 M. I. A. 340, 8. (1868)12 M. I. J. 157. 

9,§:f(1881) I. L. R. 7 0. 141, 0. (1889) I. D. RL B. 232, 
11, (1901) I. L. R. 29 C. 751 (F.B.) 


mi 
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C. R. Tiruvenkata' Chariar—There must be an appeal'on 
the merits. Itis only as an adjunct to that that one can attack 


an interlocutory order. S. 591 is imperative. Any order for - 


which an appeal is not provided by the C. P. C. is not appeal- 
able, and in the present case the appeal attacks only the inter- 
locutory order. The cases quoted are all distinguishable, some 
on the ground that the appeals therein were also on the merits 
and others on the ground that they were before S. 491 was 
enacted. 

The Court delivered the following 


JUDGMENT :—We are of opinion that the appellant in 
the present case did appeal against the decree, within the 
meaning of S. 591 of the Code of Civil Procedure (Act XIV 
of 1882) though the only reason for the appeal was the erroneous 
decision in regard to the interlocutory order. But the terms of 
the section, in our opinion, allow such an appeal. 


The decision of the Subordinate Judge as to the construc- 
tion of S. 591 of the Code of Civil Procedure is, no doubt, 
in accordance with the decisions in Sher Singh v. Diwar Singh! 
and Causannel v. Gomes ?. But the former is based on an obzter 
dictum in Sher Singh v. Diwar Stngh? and the decision in 
Causannel v. Gomes? is doubted in Godavari Samulu v. Gaja- 
pathi Narayana Deo? wherein it is pointed out that it is doubt- 
ful if it can be reconciled with the earlier decision reported in 
Sankaralinga Mudali v. Ruthnasabapathy Mudalz.* The deci- 
sionin Googlee Sahoo v. Prem Lali Sahoo? and Savitri v. Ramji’ 
are directly in favour of the appellant’s contention, and they are, 
we think, in accordance with the language of the section and 
the principle on which it is based as explained by the Privy 
Council in Maharajah Mohesur Singh v. The Bengal Govern- 
ment”; We are of opinion that this objection cannot be 
sustained. Weare not aware of any law or regulation prevails 
ing in India which renders it imperative upon the suitor to 
appeal from every interlocutory order by which he may conceive 
himself aggrieved, under the penalty, if he does not so do, of 








x. (1900) I. Ty. R: 22 A; 366: . 2. (1899) In L. R. 23 M. 260. 
3. (1889) I. L. R. 23 M. 494: 4: (1597) I. L. Ri 21 M. 324. 
5: (1881) I: L. R; 7 C. I48: 6: `(1889) I. L: Kı lt B: 282: 


7. (1859) 7 M: 1. A; 283 at p: 302: 


Thimmá 
Nayanim 
Vv. 
Venkata 
Charlu. 
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Thimma forfeiting for ever the benefit of the consideration of the appellate 
Feyanini Court. No authority or precedent has been cited in support of 
aa - such a proposition, and we cannot conceive that anything would 
‘be more detrimental to the expeditious administration of justice 
than the establishment of a rule which would impose upon the 
suitor the necessity of so appealing, whereby, on the one hand, 
he might be harassed with endless expense and delay and, on 
the other, inflict upon his opponent similar calamities. We 
believe there have been very many cases before this tribunal in 
which their Lordships have deemed it to be their duty to correct 
erroneous interlocutory orders, though not brought under their 
consideration until the whole cause had been decided, and 

brought hither by appeal for adjudication.” 
We, therefore, set aside the decree of the Subordinate Judge 
and remand the appeal to the District Judge for decision on the 

merits. Costs will abide the event. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kt, Chief Justice, 
and Mr. Justice Abdur Rahim. 
Kondamodalu Linga Reddi, minor under 
the protection of the Court of Wards 
represented by the Collector of Madras .. Appellant" 
(Defendant ) 
v. 
Alluru Sarvarayudu of Annadevarapeta. .. Respondent 
(Appellant). 


Limitation Act, S. 19—Achnowledgment by Court of Wards or by the Cotlector 
as its Agent—Madvas Court of Wards Regulatian V of 1804, Ss. 17,32. 


inga Reddi 
v. 
Sarvara- 
yudu, 
The Court of Wards, either by itself or through its agent, the Collector, has the 
power to make an acknowledgment of a debt so at to bind the waid, and give a new 
starting point for limitation ; aud Ss. 17 and 32 of Regulation V of 1804 do not 
restrict the power of the Collector to give an acknowledgment. 


Appeal from the decree of the District Court of Godavari in 
O. S. No. 55 of 1903. 

The Government Pleader (C. F. Napier) for appellant, 

T. V. Seshagiri Atyar for respondent. 





* A. 183 of 1905. 15th April 1910. 
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C. F. Napier read S. 19 of the Limitation Act as to when Linga Redd 
one person can bind another by his acknowledging the debt ofthat Sarvara- 
other and argued that a guardian is a trustee and not an agent Jd" 
of the infant—Ram Charan Das v. Gaya Prasad *. If so, in 
snch a case an acknowledgment by the guardian cannot be. an 
acknowledgment by an egent—A nnappagauda v. Sangadiyappa*. 
Unless, under the Court of Wards Act, the Court of Wards has 
powers given to it of acknowledging a debt, it cannot bind its 
wards by such acknowledgment. The Court of Wards is not the 
person liable for the debt—S. 27 of the Guardian and 
Wards Act. The Privy Council judgment in Beti Maharani v. 
The Collector of Etawah * turned upon the words in the N. W. P. 
Act The question here whether there are words in Act I- of 
1902 (Court of Wards Act) empowering the Court of Wards 
to acknowledge and whether it can delegate duty may 
be different. [Rakim J.—An agency may be created by 

statute.] Yes. I refer to Katlasa Padayachi v. Ponnukkannu 
Acht*, Sobhanadri Appa Rau v. Sriramulu*® and Subra- 
manya Atyar v. Armuga Chetty® for my position, and they 
are not based on agency. They deal with only the powers 
ofa manager in a Hindu family—ode S. 17 of the Court 
of Wards Act. There is no suggestion in this case that 
the Court of Wards sanctioned the act of the Collector in 
acknowledging the debt. S. ry of the Limitation Act speaks of 
‘suits’ and ‘the party’ and ‘person.’ Party and person have reference 
to ‘suit? in the beginning of the section. Then the question is 
whether the Court of Wards is a party or person. As to powers 
of the Court of Wards, S. 20 of the Court ‘of Wards Act (I of 
1902) deals only with ‘superintendence’-—S. 32: liquidation of 
debts payable by the ward. There is nothing in the Act tó 
show that-the property of the ward has vested in the Court of 
Wards. Section 34.(¢) empowers a ward to dispose of his property 
by will. Sections 48-so say that the suits are by and against 
the ward. [Rahim J.—Vide S. 53.] Under the old Court of 
Wards Act the section relating to suits was S. 23 of Regulation 
V of 1804. As the party or person acknowledging must be the 
person sued, under §.19 of the Limitation Act, and since the 


1. (1908) I. L. R. 30 A, 422, 433, 2.. (1901) 1. L. R, 26 B. 221, 251, 
3. (1894) I. L. R. I7 A. 198. (P,C.) 4. (IB94) 1. L. R. 18 M. 456. 
5. (1893) I. L. R, 17 M, 221, 6. (£902) L L. R. 26 M. 330, 
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Maga, Reddi Court of Wards that S acknowledged the debt is not to be 


Sarvara- 
yudu. 


deemed a party, S. 19 will not be of any avail—Ss. 226 aud 227 
of the Contract Act. 

T. V. Seshagiri Atyar:—The Collector has got powers under 
the an of Wards Act to acknowledge a debt, whether he is 
called agent or not. As to the powers of the Collector and scope 
of the Act, víde the preamble of Regulation V of 1804—‘“‘to duly 
preserve the estate.” It was under the Regulation that the ac- 
knowledgment was made. S. 12, Cl. 3,14, 16; Cl. (4) (speaking of 
receipts and discharges by Collector); S. 17 (speaking of Collector 
liquidating debts even without the permission of the Court of 
Wards) ; Ss. 29, 30, 32. In the present case the Collector sent me a 
notice after getting the sanction of the Court of Wards to the 
effect that he ‘allowed’ my claim. This notice of ‘allowance’? 
is an acknowledgment of the justness of my claim. Ofcourse a 
further sanction ‘to pay’ is necessary under S. 17—Standing 
Orders of the Board of Revenue, Ch. XX, Or. 214, ‘rule 5, 1900 
edition. After getting the confirmation of the Court of Wards 
to ‘allow,’ the Collector is empowered to liquidate. A 
power to‘ /zgucdate? means a power to payor settle, and it 
will include a power to acknowledge—Story on A gency, Art. 
138. [The Collector empowered to liquidate isan agent for that 
purpose.] Anderson v. Sanderson*. BOWSTEAD on 4 gency, p. 354 
(4th edition.) [It is not necessary that the agency should be 
express—BOWSTEAD on Agency, pp. 15 to17; STORY on Agency, 
S. 45] Burt v. Palmer*; Curmen v. Milburn*. Suryanorayana 
<. Narendra* is a case of reviving a barred debt against the 

state. The Court of Wards Act is sudstetuted for the disqualifi- 
cd proprietor, So the Court of Wards being the owner it can 
acknowledge. Cf. Ss, 5-A and 38, Cl (4). The Court of Wards can 
acknowledge a debt—Bett Makarani v. The Collector of Etawah" 
Ram Charan Das v. Gaya Prasad’, The Court of Wards has got 
larger powers than a natural guardian, A certificated guardian 
can acknowledge a debt~Kamla Auar v, Har Sahat” Jadu Lat 
Sahu v. Tanki Koer? (a case of the right of pre-emption being 
exercised by the Court for the ward); Surendra Nath Sarcar v. Rat 


1, (1817) 2 Starkie 204, 2. 5 Ex, 145, 

2: (1889) 42 Ch, D. 424, 432, 4, (1895) I. Li R. 19 Mi 265; 

5; (1894) LL.B. I7 a: 108, 6. (1908) I.L:R. 30 A: at 432, 

T: (1888) A.W:N; 187. 8. (1908) I. L. R: 35 C: 675, 602: 
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Charan Haladhar? (a case of certificated guardian paying interest Linga Reddi 
treated as agent for the purpose of S. 20 of the Limitation Act); Sarvara: 
MITRA on Limitation, p. 357. 4th edition; Annappagandav. yudu. 
Sangadty yappa? an acknowledgment to save a minor's estate from 
a suit will bean act of benefitto the minor); Baz Bhulls 
v. Nanalal Dayabhai? Sobhanadrt Appa Rau v. Srirvamulu* 
Duraisawmt Reddi v. Muthial Reddi’. Itis true that a manager 
in a joint Hindu family has no authority to revive a barred debt— 
Chinnaya Nayudu v. Gurunatha Chetty’. A manager is generally 
an agent for the purposes of S. 19 and 20—Bhasker Satya 
Shet vw. Vigo Lal’ Dikkar v. Appaji*. A guardian like the 
Court of Wards must have greater powers than ordinary guar- 
dians or certificated guardians or the manager ofa joint Hindu 
family, There is nothing in the Court of Wards Act 
to limit the Court’s powers. The Court of Wards has powers 
extensive with those of the proprietor for the purpose of pre- 
serving and managing the estate—Kashi Shahton v. Maharajah 
Iswart Prasad Narain Deo’. 

The Court delivered the following 

JUDGMENT :—The questions for determination in this 
appeal are whether in the case of an estate taken over by the 
Court of Wards certain acknowledgments made by the Collector 
as agent of the Court of Wards and by the Deputy Collector in 
respect of the debts due by the ward are acknowledgments of 
liability within the meaning of S. 19 of the Limitation Act so 
as to give rise to the computation of a new period of limitation 
from the time of the acknowledgments. 

As regards the terms of the acknowledgments it was con- 
ceded (or at any rate not seriously contested) that if the acknow- 
ledgments had been given by the party originally liable they 
would have been sufficient. 

It was contended, first, that the Court of Wards had no 
authority to make the acknowledgments so .as to bind the ward, 
and, secondly, assuming they had, the Collector was not 
authorised to make them. 


1. (1962) I. L. R. 29 O. 647. i 2. (1901) LL. R. 26B. 221. 
3. (1902) Bom. L.R. 812. 4. (1892) IL. R, I7 M. 221. 
5, (1908) I, L. R. 31 M, 458. 6. (1882) I.L.R. 5 M. 169. 
7, (1893) LL.B. {7 B. 5I2. 8. (1895) I. L. R. 20 B, 165, 


9. (1907) C.L.J. 727. 


Cinga Reddi 


v. 
Sarvara- - 
yudu. 
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.. For the purposes of the questions we have to decide, we do 
not think any distinction can be drawn (and we do not think 
Mr, Napier ‘sought to draw any distinction) between the powers 
of the Collector and those of the Deputy Collector, 


When the acknowledgments were made the Regulation V of 
1804 as amended by Madras Act IV of 1899 was in operation. 


. The preamble to the Regulation recites the expediency of 
establishing efficient means for the due preservation of the pro- 
perty of incapacitated persons and the education of minors. 
Apparently the estate in the present case was taken over by the 
Court of Wards by reason of the minority of the heir to the estate. 
But. it is quite clear, having regard to the general scope of the 
Act as amended in 1899, that the duties and obligations of the 
Court of Wards in such a case are not limited to the education of 
the minor and that they include the due preservation of the 
estate. Having regard to the preamble and the general scope of 
the Act as amended, we should certainly be prepared to hold, 
unless we were precluded from so doing by an express provision 
of law or by authority, that the Court of Wards has the power 
to make an acknowledgment of a debt which would bind the 
ward and give a new starting point for limitation. To hold 
otherwise might, as it seems to us, work grave injustice. The 
staving off of a suit may be necessary for the due preservation of 
an estate, and the creditor might hold his hand and refrain from 
exercising bis right of presenting his claim in Court (see S. 32) 
relying on the action of the Court of Wards as preventing his 
suit being time-barred. 


In Bett Maharaniv. The Collector of Etawah, with reference 
to this question of acknowledgment, the Privy Councilsay in so 
many words: ‘It must be taken that the Court’s act would 
bind the ward” (see p. 208.) (In that case the, acknowledg- 
ment had been given by the Collector as agent of the Court of 
Wards.) In Ram Charan Das v. Gaya Prasad *, Banerjee J. 
referred to a decision of the Allahabad High Court (Kamla 
Kuar v. Har Salh?) to the effect that an acknowledgment by 
the Court of W’.fds gave a fresh starting point of limitation (page 





1, (1894) LL R. 17 A 196. 2. (1908) I.L. R. 30A. 422, 
3. (1888) W. N. p. 187. 
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437.) In our opinion an acknowledgment given by the Court of bingi Redd 
Wards is binding on the ‘ward. Suai 

We are also of opinion that an acknowledgment by the 
Collector as agent of the Court of Wards is equally binding. 
There isa general power of delegation given to the Court of 
Wards by S. 2 of the Regulation. ‘Where an agent is authorised 
to pay money for work done for his principal, or where he is 
referred to, to settle and adjust any account or business, his 
admissions of the existence of the debt and of its validity, will 
be sufficient to take the case out of the Statute of Limitation.”— 
Story on Agency, para, 138. 

Section 32 of the Regulation V of 1804 no doubt requires 
the confirmation of the Court of Wards of any decision of the 
Collector as to the allowance of claims, whilst S. 17 requires 
the permission of the Court of Wards in writing for the payment 
of any private debt. But we donot think these provisions 
restrict the power of the Collector to give an acknowledgment 
which would save limitation—a power which, in our opinion, 
comes within the scope of authority as agent of the Court of 
Wards. 

It has been argued that the use of the word ‘liquidate’ in 
S. 17 of the Regulation gives the Collector an express power to 
give an acknowledgment which would save the statute. We 
do not think any inference can be drawn from the word 
“liquidate.” We think it is used as synonymous with “ pay” 
though why the Legislature said ‘ liquidate’ and not ‘ pay’ is not 
obvious. 

The present case is clearly distinguishable from the case of 
Suryanarayana v. Narendra Ti hatrazı. There the Collector pro- 
mised to pay a barred debt; in other words, purported to make a 
new contract which could not possibly benefit the estate. In the 
present case we think it may fairly be assumed thatthe ac- 
knowledgments would not have been given by the Collector un- 
less he thought it was in theinterest of the estate that he should 

“do so. 

Tt has been held by this Court in Sobdhanadri Appa Rao v. 
Sriramulu? and by a majority of the Full Bench in Ram Charan 
Das v. Gaya Prasad? (see too Annapagauda v. Sangadtyyapa*) 


1, (1895) I. L. R. 19 M. 255, 3. (1908) 1. L. R, 30 A. 422, 
2. (1893) I. L. R. 17 M. 22 `’ 4. (1901) I L. R. 26 B, 221, 


"5 
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that a guardian has authority to acknowledge a debt on the part 
of the minor, and we think the acknowledgment is equally good 
if given on behalf of a minor by the Court of Wards or by the 
Collector as agent of the Court. 

The question whether a Collector as agent of the Court of 
Wards has authority to make an acknowledgment forthe pur- 
poses of S, 19 of the Limitation -Act came before the Privy 
Council in Betz Maharani v. The Collector of Etawah*. It was 
held on the facts that the debt in respect of which the ac- 
knowledgment had been given by the Collector was not identified 
with the debt sued on, But there is nothing in their Lordships’ 
judgment to suggest that ifthe identity of the debts had been 
proved the acknowledgment of the Collector would not have 
been good.. (As we have pointed out, their Lordships say an ac- ' 
knowledgment by the Court of Wards themselves. would be 
good). In fact the point does not seem to have been even argued 
by the eminent counsel who appeared for the Collector. 

In this Privy Council case a doubt is expressed as to whe- 
ther a ‘ Sarbarkar’ or manager could be authorized to admit 
a fresh liability. - We do not think it is necessary to consider ~ 
this point because, as we understand from the judgment of the 
District Judge, the acknowledgment by the manager on which 
the appellant relies was confirmed by the Collector. 

We think the District Judge was tight and that this appeal ` 
should be dismissed with costs. 
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* A. No. 65 of 1906. 21st February 1910, 
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Sections 7 and 10 of the Religious Endowments Act are mandatory : and where 
in a committee which originally consisted of three members, one died and the vacan- 
cy remained unfilled, Ael that the surviving two did not form a committee 
and consequently an appointment of a person as trustee by them (the remaining two) 
was not a valid appointment. Narayana Aiyar v. Kuthalam Pillai} distinguished. 

Obiter :—The Committee shall not consist of less than the number originally 
appointed. Rules based on the analogy of the English Jaw relating to corporations are 
not applicable to the case. i 


Appeal from the decree of the District Court of South 
Canara in O. S. No. 24 of 1906. 

Suit forthe recovery of a Datvastan (a demon-shrine), with 
the properties moveable and immoveable belonging to it, from the 
defendant who was managing the affairs of the temple for the 
four years previous to the suit. Plaintiff was a trustee appointed 
by the Committee under the Religious Endowments Act, under 
whose superintendence the plaint Daivastan came. The District 

' Judge dismissed the suit, among other grounds, on the ground that 
the plaintiff’s appointment was invalid as at the time the Com- 
mittee was not of full strength, which was three. Plaintiff 
appealed. 

P. R. Sundara Atyar and B. Sitaram Row for appellant. 

F. L. Rosario and R. P. Madhava Row for respondent. 

P. R. Sundara Atyar, for appellant, referred to Sections 7, 
8, 9, rz and 12 of the Religious Endowments Act and to Ananta 
Narayana Atyar w Kuthalam Pillat * for the position that Com- 


mittees were governed by rules which govern Corporations. In ; 


Corporations consisting of a definite number, the rule of’ 


English law is that the survivors can act so long as the 


majority remain—Kyp on Corporations, Vol. i, p. 447; The | 


King v. Bellringer® ; The King v. Mailler? and the cases cited 
therein ; ADLER on Corporations, p. 52. As to the power of sur- 
vivors to act—Bacon’s Adridgment, Vol. ii, p. 285; TUDOR 
p. 319. Cited 22. and Doe v, Goodwin‘ for the position that the 
provision for filling up was only directory and not compulsory. 
For the analogous rule as to trustees, cited LEWIN on Trusts, 
p. 287 ef seg. and cases cited therein ; TUDOR on Charstzes, p. 259; 
Attorney-General v, Bishop of Lichfield® ; Warburton v. Sandys’. 
As to offices Deno Nath v. Ramkurna” and FARWELL on Powers, 





1. (1899) 1. L, R. 22 M. 481. 4. (1822) 2 Dow. & Ry. 269. 
2 (1792) 4T. R.310=100 E. R. 1185, 5; (1801) 31 E. R. 878- 
3. (1795) 6 T. R. 268, 10 E.R. 549. 6. (1845) 60 E, R. 499. 


7. (1904) 6 C.LJ. 527. 
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P. 457. Submitted that any rule to the contrary is likely to lead. 
to great inconvenience in practice. Under S. ro of the Act the 
power of the Committee to fill up the vacancy ceases at the end 
of three months. After that the Court alone can act, but that only 
on the application of some person. What is to become of the 
multifarious duties of the Committee pending the proceedings to 
fill up vacancy if nobody should choose to set the Court in motion ? 
S. 3 contemplates the Board of Revenue transferring certain pro- 
perties to the Committee. What is to become of them? Referred 
to the provisions of the Act relating to Charity Commissioners in 
England; TUDOR, p. 507; RAWLINSON on Municipal Corporations, 
p. 22. 

J. L. Rosario, for respondent, relied upon the wording of the 
section which made it clear that 3 isthe minimum that could 
act. Healso referred to the wording of S. 10 which makes it” 
clear that it is not the Committee that fills up the veenS but 
the remaining members of the Committee. 


The Court delivered the following 

JUDGMENT :—The Chief Fustice.—The main question 
raised in this appeal is, no doubt, one of great importance,and, so 
far as we know, the question inthis precise form has never 
come before the Courts for determination. But as we had the 
benefit of hearing the question fully argued by Mr. Sundara 
Aiyar, and as we have made up our minds with regard to it, we 


- do not think any advantage is to be gained by further considera- 


tion of the point. The question is: Whether the appointment 
of atrustee ofatemple which is made by two members ofa 
Temple Committee appointed under S. 7 of the Act XX of 1863, 
there being only two members of the Committee at the time the 
appointment was made, who had, we may take it, purported to 
act as the Committee although, in fact, they were only two out 
of the three originally appointed—whether an appointment in 
such circumstances is good ? The learned District Judge has 
held that it is not, and I think that he is right. 


Section 7 of the Act of 1863 provides that “ the Local Gov- 
ernment,” in certain circumstances, is once for all to appoint a 
Committee to exercise the powers of the Board of Revenue and 
the local Agents under the Regulations which were repealed by 
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the Act. The section goes onto enact that the Committee 
shall consist of three or more persons and, subject to an excep- 
tion, shall perform all the duties imposed on the Board of 
Revenue and the local Agents. ` 


S. 10 provides that whenever a vacancy occurs among 
the members of a Committee so appointed, a new member shall 
be elected to fill the vacancy by the persons interested. It en- 
acts that the remaining members of the Committee shall, as soon 
as possible, give public notice of the vacancy and shall fix a day, 
- which shall not be later than three months from the date of the 
vacancy, for the electionof a new member by the persons interest- 
ed. The section further provides that if a vacancy is not filled 
up by such election within three months after it has occurred, 
the Civil Court, on the application of any person whatever, may 
appoint a person to fill the vacancy, or may order that the 
vacancy be forthwith filled up by the remaining members of the 
Committee, and if the order be not complied with, the Civil Court 
may appoint a member to fill the said vacancy. The effect of 
tbese two provisions, therefore, is that the surviving members 
mist act so that the date of the election shall be fixed not later 
than three months from the date of the vacancy. If they do not 
so act, their powers of election: are gone, and then, unless the 
Civil Court takes proceedings on the application of somebody 
and appoints a person, there is no power to fill up the vacancy. 

Now, the first point raised by Mr. Sundara Aiyar was this : 
‘The law required that the Original Committee appointed by the 
Local Government should consist of three members, and he did 
not contend that an appointment by the Local Government of a 
Committee which consisted of less than three members would be 
a good exercise of the powers given them by the Act or would 
be a good appointment of a Committee. But he argued, when 
once we have an original appointment of three by the Local 
Government, then the fact that a. vacancy is not filled up in 
pursuance of the provisions of S. ro does not incapacitate the 
surviving members from exercising the powers referred to in 
S.70f the Act. In other words, be contended that so long 
as the original appointment of the Committee consisted of 
three, the Committee consisting of two of the surviving 
members was a good Committee and could exercise the 
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powers conferred by the Act. Now, the logical conclusion 
of that argument of course is, as Mr. Sundara Aiyar conceded, 
that a Committee which had been reduced in number to one 
would be a body capable of discharging the powers conferred by 
the Act, and that is a somewhat startling proposition. It 
seems tome the question whether provisions of this sort are 
obligatory and imperative or are merely directory must be deter- 
mined with reference to the words of the particular enactment 
or the particular settlement in which they occur. Mr. Sundara 
Aiyar has contended that the provisions are directory. It seems 
to me, in construing the two sections of the Act together, that 


- they must be read as imperative or obligatory. 


Then Mr, Sundara Aiyar’s second contention was, that in 
this case we have an original appointment of three which is good, 
and we have two surviving members and these two surviving 
members constitute the majority of the original three. He con- 
tended that inasmuch as, if there had been three members still 
forming the Committee, a quorum or a meeting of two could 
exercise the powers of the Committee, it followed that the two 
surviving members of the Committee, notwithstanding the fact 
that one is dead, could exercise the powers given to the Com- 
mittee. I am not prepared to accept that contention. In sup- 
port of it Mr. Sundara Aiyar referred to the principles of the law 
which governed the questions of the validity of the acts done 
by the members of a corporate body and heieferred us to the 
case of The King v. Beliringer.» In that case it was held that 
« where a charter required that the mayor and common clerk for 
the time being, and the common council for the time being, or 
the major part of them, should elect, and the common council 
was a definite body, consisting of 36, thata majority 
of the whole number must meet to form an elective 
assembly, and that if the corporation be so reduced that so 
many do not remain, no election can be had at all.” All that 
was decided in that case was that in the case of a corporate body 
where the number of the corporators isso reduced that, having 
regard to the original number a majority is not available, the 
corporation cannot act as a corporate body. Mr. Sundara Aiyar’s 
proposition is the converse proposition that so long as there is a 





1. (1792) 4 T. R. 810=100 E.R. p. 135. 
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sufficient number of the corporaters to form @ majority of the Santhalva 
corporators having regard to the original number of the corpora- Manjanus 
tors, then the surviving members can act as a corporate body, Shetty. 
and he says that for the purpose of determining the question gpice Justice 
raised in this appeal we must apply that principle to this 

case. He referred us to an observation made by the learned 

Judges who decided the case of Ananta Narayana Ayyar v. 
Kuthalam Pillai. That was a case which arose under the Act 

now in question and the observation is as follows :— Though 

the committees constituted under the Act are not strictly corpo- 

rations, there can be no doubt that, with reference to the matter 

in hand, such committees ought to be looked upon in the light 

of, and be governed’ by the rules applicable to, regular corpora- 

tions.” It is a guarded observation, and it was made with refer- 

ence to the matter in hand. Now what was the matter in hand? 

In that case a committee had been validly constituted under the 

Act of 1863 consisting of seven. A meeting was held, the 
committee, at the time the meeting was held, being a full 

and complete committee. At the meeting five were present, 

and a resolution was unanimously passed that at future meetings 

three should forma quorum. A future meeting of the commit- 

tee, of which due notice had been given to all the members of the 
committee, was held, and at that meeting three members of the 
committee attended and those three members duly passed a 
resolution, and that resolution was held by the Court in the case 

in Ananta Narayana Ayyar v. Kuthalam Pillai t as binding 

on the committee. That was all that was decided in that case. 

It seems that there the learned Judges were dealing with a ques- 

tion of procedure and what they meant to lay down was that on 
questions of procedure, the statutory committee appointed 

under the Act of 1863 must be deemed to have the same powers 

as a corporate body. I do not think the learned Judges intended 

to go beyond that. I certainly cannot accede to the suggestion 

that the law governing corporate bodies with regard to the 
capacity of the members of the corporate bodies to act which is 

laid down, amongst other places, ina passage in Bacon’s 4b- 
vidgment, Vol. ii, p. 285, to which Mr. Sundara Aiyar referred, 

is applicable to the case of the statutory body appointed under 
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the Actof 1863. With regard to. this question I think the 
District Judge’s decision is correct, and I would dismiss this 
appeal with costs. It is not necessary for us to consider the other 
points raised in the appeal. 

Abdur Rahim J:—I quite agree in the judgment proposed 
by the learned Chief Justice But as the question is one of 
importance and is not covered by any decision to which we have 
been referred, I think I ought to state my reasons, 


It seems to me that, reading Ss. 7 and 10 of the Religious 
Endowments Act together, there can be very little doubt that 
the Legislature requires that the Committee which is vested with 
the power formerly exercised by the Board of Revenue should 
consist of the same number as were originally appointed by the 
Local Government. The Government, it is conceded, cannot 
appoint a Committee consisting of less than three members 
That, I take it, is clear from S 7. Then S.10 says that when- 
ever there is a vacancy in the Committee, it is to be filled 
by an appointment made by the remaining members of the Com- 
mittee who are to take steps for this purpose within three months 
of the occurrence of the vacancy. If they fail to take such steps, 
the Civil Court is then empowered to make the appointment or 
to direct the Committee to make the appointment, There cannot, 
thus, be any doubt that the Legislature contemplated that the 
original number of members must exist for the purpose of exer- 
cising the powers of the Committee under the Act. 

Great stress has been laid by Mr. Sundara Aiyar on the in- 
convenience that might be caused in the management of institu- 
tions if the surviving members of the Committee be held to be 
incompetent to act as the Committee during the pendency of the 


. appointment. Supposing there would be some inconvenience , 


that, in itself, would not justify us in placing an interpretation 
upon the enacting provisions of the Act other than what is called 
for by their plain language. Butit may be said that the Com- 
mittee are merely a supervising authority and as there is always 
to bea rustee or Manager or Superintendent to carry on the 
business of the institution, the inconvenience caused, if any, 
would not be considerable. The fact thatthe remaining mem- 
bers of the Committee are required to act with promptitude, while 
it shows that the Legislature was alive to the possibility of 
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inconvenience arising in the interval, also ntes the in- Santhalva 
tention of the Legislature to be that the Committee shall tan. ans 
_not consist of less than the number originally appointed. Chetty. 
We have been referred tothe English rule relating to cor- ,, joes 
porations. But it appears to me that, so far as the present J. 
question is concerned, we cannot derive much help from 
the analogy of corporations. The rule that has been re- 
ferred tois that if. the number of corporators does not fall below 
the majority of the original number of corporators, the corpora- | 
tion exists, and can exercise the powers - -conferred on it by its 

charter. Reliance has also been placed on the case in Ananta 

Narayana Ayyar v. Kuthalam Pillai? where it was decided 

that a quorum of three members fixed by a resolution of the Com- 

mittee can exercise the powers of the Committee. This decision 

telates to a mere rule of procedure or the mode in which the 

. Committee, supposing it is constituted as required by the law, is 

to transact its business, but here the question is whether two 

members of a Committee which originally consisted of three 
members—the least number required by law—but the vacancy 

in which has not been filled, can validy exercise the powers of 

the Committee. The two remaining members, as I read Act XX 

of 1863, cannot be said to te the Committee at all, and the 
appointment by them of the plaintiff as Moktessor or trustee 

must, therefore, be held to be invalid. The suit has been 

'. rightly dismissed, and I agree that the appeal should be dismissed 

` with costs. 
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8o long ag proceedings are pending before Civil Courts, the rate of rent is in 
suspense and therefore no arrears can be said to have been due within the meaning’ of 
the Limitation Act.. 5 ` 


l An attachment for an amount larger tbàn what is due is valid for the amount 
actually due, though in the case of sale it may be totally bad. 


Second appeal from the decree of the Court of the 


' District Judge of North Arcot in A. S. No. 625 of 1907, presented 


against the decision of the Court of the Head Assistant Collector 
of North Arcot, Ranipet Division, in, S. S. No. 106 of 1907. 


T. Venkatasubba Atyar and T. Narayana Sastri for appellant. 
L. A. Govindaraghava Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—In this case the tenant did not accept the 
Patta. tendered and the landholder therefore was entitled to 
proceed by summary suit before the Collector to enforce 
acceptance of the Patta, and in such a suit it is for the Collector 


_ to settle the terms of the tenancy. 


It has been decided by the Judiciai Committee that so long 
as proceedings are pendiug before the Collector and on appeal 
from him before the Civil Courts, the rate of rent is in suspense 
and therefore no arrears of rent can be said to have beeu due 
within the meaning of the Limitation Act. This conclusion is 
based upon a consideration of the sections of the Rent Recovery 
Act. For the same reasons we hold the rent became due under 
S. 2 of the Rent Recovery Act for purposes of proceedings under 
the Act when the rate of rent was ascertained by the final decision 
of the Civil Court, There is, therefore, no bar under that section, 


It is argued that the attachment is bad as it was for a larger 
amount than what the District Judge held to be due. It has 
been held by this Court in recent cases that the attachment is 
good for the amount actually due, ʻA case of sale stands ona 
different footing from a case of attachment. The case before us 
is only one of distraint, not of sale. 


The second appeal is dismissed. with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Miller and Mr. Justice Munro. 
Kandukuri Mahalakshmamma Garu, Proprietrix 


of Urlam and others ice Appellants* 


` in A. No. 66 of 1905 


(PLF. & her 


Legal Repives.) 
v. 


The Secretary of State for India repre- i 
sented by the Collector of Ganjam .. Respondent Manalaksb- 


(Defendant). eee 


v. 


g 7 TOR _ The Secreta) 
Grant- Construction—Waters- Right of irrigation—Stream, meaning of State fou 


of—Ownership in bed of stream—Madvas Acts, VII of 1865 and III of 
1905 ~ Presumption - Contract Act, S. 69—Voluntary paymeni—Payment of 
water-cess, on demand — Not voluntary payment. 


India, 
i 


The non-reservation of river beds in a grant of a Zemindari by 
Government does not justify any presumption more than that the Govern- 
ment fixed the revenue with reference to the extent of land under irriga- 
tion at the time of the grant, 


4 


Where the origin of title is known to the contrary the fact that 
irrigation hasbeen permitted free of charge fora series of years cannot 
justify a presumption ofa grant of irrigation rights, even though it may 
be evidence ofa lost grant if the origin of title were not known. 


An arrangement for the upkeep of the channels by the parties interest- 


ed does not necessarily lead to any inference as to the supply of water free 
of charge. a 


By reason of S.2 of Madras Act, III of 1905, all standing and flowing 
waters not belonging to any one else are the property of the Government, 
subject to easements and natural rights of other landholders ; and the 
body of water forming the river belongs tothe Government within the 
meaning of Madras Act, VII of 1865, eyen though the bed may be vested in 
_ the owners of land elong the banks, soas to give them the right to accre- 
tions or ‘lankas, forming therein.’ 


A stream is a body of water having as such body a continuous flow in 
one direction. : 


‘The onus is on the Zemindar to prove the extent of his right to irriga- 
tion with Government water free of charge. 
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As regards the extension of irrigation in Jerayati land, z.e., the conver- 
sion of ‘ dry land into wet’ the only engagement on which a Zemindar can 
rely is an engagement enabling him to irrigate free of separate charge the 
extent of land which was classed as ‘‘ wet’ at the time of the Permanent 
Settlement. As regards inams, if the assessment was fixed with reference 
to the capacity of the land to grow an irrigated second crop, the Govern- 
ment cannot demand a second payinent when th? second crops are grown. 


A demand by the Government having at its back the powers given by 
Act II of 1864, must ordinarily amount to a threat of distraint if the money 
demanded is not paid, and consequently, if payment is made to prevent the 
execution of thatthreat, the payment cannot be regarded as voluntary 
payment within the meaning of S. 69 of the Contract Act. i 


Appeals from the'decrees of the District Court of Ganjam in 
O. S. No. 319 of 1905, 30 of i906, 37 of 1903, 38 of 1903 and 
of 1904. 


Second Appeal from the decree of the District Court of 
Ganjam in A. S. No. 161 of 1906 presented against the decree of 
the Court of the District Munsif of Chicacole in O.S. No. 306 of 


1905. 

A. No. 66 of 1905, A. No. 64 of 1907 with the Memorandum 
of Objections filed by the respondent, and A. Nos. 129, 65 and 134 
of 1907 were heard from the 6th to the 14th December 1909, 
and A Nos. 35, 36, 40 and 41 of 1905 and No. 237 of 1907 
were heard on the r4th December 1go9, and the cases having 
stood over for consideration till the r5th February xrgro were 
again spoken to on gth September 1910. 


The main contention in all these suits was as to the right of 
the Government to impose water-cess, in some cases for water 
taken for second crop and in others for irrigating dry lands; in 
some cases the proprietor being the Zemindar of Urlam to whom 
permanent Sannad was issued in respect of the lands in 1803, and 
in others the proprietors being the Inamdars to whom Inam title 
deeds were issued at various times. The contentions of all the 
proprietors were—(1) that the Government by the terms of the 
Sannad and the Inam title deeds had engaged with them not to 
levy water cess for the improvements and extensions in cultiva- 
tion now sought to’ be charged with water-cess ; (2) that the 
streams, their beds and their water, which irrigate the several 
lands, belonged to the proprietors and not to the Government, and 
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(3) that even if they did not so belong, the Zemindar andthe Mahalak: 
Inaindars had by long enjoyment acquired a prescriptive right to fee 
use the water without any liability to pay -water-cess. ‘The Tse Secre 
Government, which having collected the, water-cess was the of R 
defendant in all the cases, contested each of the above contentions 

and contended that the payments of cess were voluntary and could 

not be recovered. The other contentions, the findings of the 

Lower Court and the facts peculiar to each case appear suffici- 

ently from the arguments and from the judgment. 


P. R. Srinivasa Atyangar and T. R. Ramachandra Atyar for 
appellant (plaintiff). 


P. R. Sundara Aiyar with A. Krishnaswami Atyar and 
M. V. Krishnaswami Atyar for respondent (Government—defen- 
dant). 


T. R. Ramachandra Atyar:—Ex. H, the deed of permanent 
settlement dated 29th July 1803, says that the assessment is 
not to be increased even in case of improvement or extension 
of cultivation. Second crop will be improvement, and conver- ' 
sion of dry land into wet will be extension of cultivation—vzde 
Fifth Report, and Volume, pp. 317, 324, as to the instructions 
issued prior to the permanent settlement of these lands which 
are called Havelly lands. See at pp. 324 and 331 where the 
instruction is to allow the Zemindars to improve even their 
waste lands. It says that it is the wish of the Government to 
leave the entire care and control of tanks and water-courses 
to the Zemindars, except where it is absolutely necessary for the 
Government to keep them within their management. The 
Report says that in order to secure the full permanent assess- 
ment the Zemindar is to be allowed to cultivate all his lands 
and improve them in every way possible. The correspond- 
‘ence between the parties was next referred to. The Vakil 
then went into the evidence to show that the Zemindar was 
owner of the charinels by showing his control over and expendi- 
ture on account of these channels to the knowledge of the 
Government. He said that the documents also showed that the 
Government conveyed these properties with all rights to. use 
the water for all purposes. The Water Cess Act would apply 
‘only if the water is of a stream belonging to Government or 
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constructed by Government. Government is only joint owner of 
these channels. For nearly a century no water cess was levied. 


ae Secretary 


f State for 
India. 


There is no evidence that the channels are artificial. 
Before the revenue sales in 1810 the existence of the channels 
was asked to be taken into account and brought to the notice ot 
the purchasers—pp. 333, 331 of Fifth Report. ANGELL on ` 
Watercoursés, at p.10, also shows that grant of land includes 
grant of streams; p. 12,5. 9, shows that if Government had 
reserved to itself the right to these streams it must be expressed 
or clearly implied;p. 15, Note 1,of ANGELL, shows that an 
owner of land on both sides of a river owns the river ; P-93, 9.92, 
shows that parcels granted convey water rights. See p. 352, S. 
206, for there being no differnce in this respect between artificial 
and natural streams except by special custom ; see also p. 265, S. 
149. Grants are to be construed favourably to the grantee.— 
FaRNHAM on Wafers, Vol. II, p. 2,187. Water is part of 
the estate and, unless expressly reserved, passes to the 
grantee ; use does not create right, disuse cannot destroy the 
right—pp. 2,428, 2,436. Where no one can tell when the 
stream was dug it must be presumed to be watural 
throughout—p. 2,444, S. 831, p. 2.532. GOULD on Waders, p. 444, 
goes to show that long use of artificial streams may make them 
equal to natural ones. Owners of respective lots are entitled to 
repair within their limits—KINNEy on /rrzgatzon, pp. 462, 463 ; 
The Secretary of State v. Perumal Pillat? (no reservation in 
grant and so unlimited irrigation). See Rameshwar Pershad v. 
Kunj Behari Pattuk ® (for rights in natural and artificiai 
channels, case reviewing English cases); Barley & Co v. 
Clark, Son & Morland? (entitled to reasonable user); Whrt- 
more v. Stanford * (channel passing through various estates; 
notorious and continuous user for over 200 years; reasona- 
ble user, presumption as to property in bed); Mary Lord 
v. The Commusioners for the City of Sydney” (no reservation 
in grant, reservation in 2nd grant; right to bed ad medium 
jlum, vide p. 498 tor observation as to infant colony); 





1, (1900) LLR. 24 M279, 2 (1878) 1L L. R. 4 C. 688 (P. C.) 
3, (1902) ICh. 619. 
5. (1859) 14 E. R. 991, 12 M. P, C. 413. 
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Sutdiffe v. Booth? (artificial and natural water courses; artificial Mabalaksh- 
by origin becoming natural by user). See Roberts v. Richard? ries 
(for the position that as no one could tell when the stream was The sectetuby 
dug it must be held to be natural aud different people enjoying °f ae for 
the same having riparian rights); American Decisions, Vol. 49, i 
p- 525 (easement of vendor). Maharani Raj Roop Koer v. Syed 

Abdul Hossain? shows that easement can be acquired indepen- 

dently of statute, and legal origin either by grant or engagement 

can be presumed; Madkub Dass Baireghi w. Fogesk Chunder 

Serkart (long user, presumption of legal'origin); Ponnusami 

Tevar v. Collector of Madura” (long user and presumption of 

grant); Narasimha Sastrial v. The Secretary of State? (reasonable 

user and riparian right.) Srinivasa Rau Sahib v. The Secretary of 

State for India” (easement independent of statute). Watts v. 

Kelson? ; Morgon v. Hirley® (no express words necessary to create 

aright.) Luéchmee Dass v. Secretary of State for Indiat? shows 

when 2nd crop was taken into account at the time of settlement 


no cess can be levied. See also Chidambara Row v. Secreiary of 
State for Indea*?. 


P. R, Sundara Atyar:—The matter is governed by 
Madras Act VII of 1865 which applies to all lands, Zemindari 
and Ryotwari. Beds of rivers, canals and water courses, and 
running water, are declared by Act III of 1905 to be the property 
of the Government and it does not create the property in the Go- 
vernment for the first time. The effect of Madras Act III of 1905 
is that plaintiff must show that the water is his and its ownership 
passed to him. Permanent assessment only relieves the Zemindar 
from additional new land tax but not from water tax which must 
be paid whenever water is used. Plaintiff must prove exgagement 
with the Government and it cannot avail him to prove easement or 
riparian rights.’ In 1865 Government was empowered to levy i 
water cess in certain cases mentioned in Madras Act VII of 1865 ; 
cf. Road Cess which Zemindars also are obliged to pay in addi- 
tion to land tax. Both as regards natural and artificial waters 





(1863) 32 L, J. 136. (1891) 1 M. Le J. 167. 
(1881) 50 L. J,Cb. 297, (1882) I. L. R. 5 M. 226, 


1 
2 
3. (1880) I. L. R. 6 ©. 394(P.C.} (1671) 6 Ch. Ap. Cas. 166. 
4 
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(1903) T. L. R. 30 C. 281, (1278) I. L. R. 2 M. 46, 
(1869) 5 M, H, C. R. 6, 10. (1909) 19 M, L, J. 47C, 
11, (1902) I. I» R, 26 M. 66, 
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Mahalaksh- there is-no presumption that Government makes a grant of 
_ mammà the bed of the stream. As to Ryotwari lands there is no 
The San presumption. Then how could there be a presumption in favour 

of State for of Zemiudari tracts? As the Havelli lands were granted to 

India. different persons, are we to presume partial grants in favour 
‘ofeach? The only thing that the grantee is entitled to is to 
irrigate tue lands as they were irrigated before. Repairs and 
construction by the grantee can have no bearing unless these acts 
are’ taken to amount to an intention to grant all waters then 
flowing.. In Ryotwari tracts the Government bears the larger 
share of cost ; ryots bear some share. In Zeminudaris the Govern- 
ment is guided by mamool. The fact thit the cost of improve- 
ments is borne by the people benefited does not import larger grant. 
The right to flow of water does not import immunity from water 
cess ;nor does the fact that private parties come to certain 
arrangements fzer se as to repairs affect the right of Government 
to levy cess. The Judge has held these channels to be artific‘al. 
There can be no riparian rights in artificial channels (but only 
easements which may, however, resemble riparian right) whether 
Zemiudari or Ryotwati tracts. Riparian rights can exist only when 
there are two owuers. Section 13 of the Easement Act says that 
onl, such easements as weie enjoyed at the time of yrant will 
` pass. Even if the plaintiff enjoyed these rights before Act VII 
of 1865 that would not divest the Government of the right to 
collect cess—see S. 2, Exception, of Madras Act III of 1905. , 


Li 
According to English law 


(x) Bed of non-navigable.:ivers belongs to riparian owners ; 
but they are not owners of water. 


(2; If rivers be navigable and tidal, bed belongs to State. 


(3) If navigable but not tidal, right is doubtful, but the 
sounder view is.that it is Government’s. 


Riparian owners as owners of land are only: entitled to the 
use of water for riparian purposes and for non-riparian lands if 
they do not diminish the water substantially: GALS on Zase- 
ments (7th Edn). p. 21 4 Note (d). In India it is doubtiu] 
if this applies in’ its entirety. It would . apply subject to 
Governinent’s ubsolute control over distribution, The Gov- 
ernment may supply the owne: with other water— Fischer v. 
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Secretary of State for India? at p. 154: (“broad question if in Mahalakeh- 
India Government has power of coilection, distribution ”) etc., iei 
p- 155. (Government have undertaken duty ot irrigation in ppe A 
India)—p. 160; Ryotwari holders are equal to Zemindars in of State for 
this respect. The paramount right of Government is indepen- India, 
dent of ownership ot bed. Permanent Settlement does not vest 
the ownership of the estates in the Zemindars so that Govern- 
ment cannot interfere. Even if it is, bed of the channel has 
not been conveyed. Even if bed has been conveyed, it cannot be 
presumed that Government which is under obligation to other 
owners wouid have conveyed the water—Mr. Forbes’s Introduc- 
tion to the Estates Land Bill, Fort St. George Gazette, p. 370, of 
oth May rgos. There is no express grant of the water in the 
Permauent Sannad. Can it be presumed? VedeS. 2 of Report 
25 of 1802; Fifth Report, p. 321; S. 13-15, p. 322. S. 17. Water- 
cess the landlord must pay if he uses water: p. 331, S. 59. Care of 
water-courzes would originally be in the holder. Evidence in 
this case shows that Government retained control of the channel. 
There is no promise to supply water except upon payment. 
Whatever might have been the instruction in the Fifth Report 
as to allowing free flow of water for cultivation, the question is 
whether water was granted. Sannad contains no mention of 
channels, but only tanks are mentioned. Plaintiff has not filed 
any schedules to hissannad. The schedules would show whatthe 
assessment was calculated upon and what actually passed. 
Circuit Committee did not take into account beds of channels in 
calculating Yumma. What a grant of land would pass in (a) 
natural streams, and (b) in artificial streams. In England if land 
by the side of non-navigaabie stream was conveyed the presump- 
tion is tiat the bed is conveyed, but otherwise if the land be by 
the side or natural streams.—Farnuam, Vol. 1, p. 218. Duke of 
~ Devonshire v. Pattinson? shows it to bea rebuttable presumption. 
Circumstances in one caseare stronger. In this case we must, 
before we infer a grant of water, look to the following —(z) possi- 
ble duty to supply water to various holders; (2) each stream 
flowed through several estates ; (3) Government’s future necessity 
to make change in beds; (4) six Inam villages still held directly 
under Government (g) Government maintaining control of the 
channels in its own hands. Ambalavana Pandara Sannidht v. 
1. (1908) ILLB, 32 M, 141, 154, 155, 160. 2. (1887) 20 Q, B. D. 263 
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Mahalaksh- The Secretary of State for India’ is not a case of water cess-— 
mamma channel passed through several villages. Customary labour (Act 
Che Secretary I of 1858) is no evidence of co-ownership, or ownership. Krisina 
of aie for Ayyanv.VenkatachalaMudali*: is a case of ryotwari land ; same 
` principle applicable to Inamdars; Fischers case? ; Sankara Vadi- 
velu v. Secretary of State*. Madras Railway Coy. v. Zemindar of 
Karvetnagaram® states that Government is under a duty to main- 

tain even tanks; Marta Susat Mudaliar v. The Secretary of 

State for India®, According to English law Government would 

not be owner of water. But here Government is owner of water, 

which it could not be by merely owning the bed. According 

to Common Law the Government has a right .in all natural 

streams. Principle of Act III of rgo5 underlies Act VII of 1865; 

as to the retrospective character of certain Acts see A Korney- 

General v. Marquis of Hertford” See Craie’s Statute Law, p. 

59; Maxwell p. 333, as toretrosjective effect of Acts declara- 

tory of rights like Act VII of 1865; Farnham, Vol. II, S. 421. 
Conduct of Government subsequent to the grant must be taken 

into account to show what was the true construction of the grant. 
Rameshur Pershad Narain Singh v. Koon} Behart Pattuk® is the 

leading authority in England, India and America. Right over 
artificial channels is different in nature and quality though the 

measure may be the same as riparian right—Zaylor v. Corporation 

of St. Helens’. See per Fessel M. R. at p. 271. Grant of water 

course may mean (4) easement, (4) right to running of water, and 

(c) right to land on which water passes. Easements Act S. 13, 

Cl. (6) & (d) “as it was enjoyed at the time of transfer; ” 
Farnham Vol. III, pp. 2305 and 2307. Right to water in 
artificial channels will be the same as at the time of grant. ` 

In some cases the measure of right is said to be the same as 
riparian right—Bazley & Co. v. Clark, Son & Morland*®; Watts 

v. Kelson™1; has no bearing. In Marza.Susat Mudaliar v. The 
Secretary of State’ this case is interpreted. Sutcliffe v. Booth??; 








(1905) L L. R. 28 M. 539. 2. (1872) 7 M. H. ©. R. 60. 
(1908) I. L. R. 32 M 154; 156. (1904) I, L.R. 28 M 72, 79. 
(1874) 1 I, A. 366, 385. (1904) 14 M. L. J. 350, 353. 
(1849) 3 Exch Rep. 670. (1878) L. L. R. 4 C. 633 (P.C.) 
(1877) 6 Cb. D. 264, 271. 10. (1902) 1 Cb. 649. 

(1871) 5 Ch. A. 166, 12, (1863) 32 L, J, Q. B. 136, 
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CovLson on Waters, p. 108; FARNHAM, p. 2236: So much ease- Mabalaksh- 
ment as was enjoyed alone wil! pass; Birmingham, Dudley and ene 
Dudley Dt. Banking Coy. v. Ross’. Lutchmee Doss V. The Secre- 
Secretary of State for India? shows the general principle. ld ed 
Secretary of State for Indiav.Perumal Pillai? and Chidambara Row ; 
v. Secretary of State* contain’the same principle as in Lutchmee 

Doss v. Secretary of State for Indta*. 


A navigable river need uot be continuously capable of carry- 
ing merchandise—Bombay Act V of 1879,S. 37: Act VIII of 1873, 
Preamble. People may have to repair and yet must pay for the 
water. Water of natural streams belongs to Government—Lone 
on Irrigation, S.120. The Easements Act has saved the right of 
Government to collect and distribute water, aright which is in- 
consistent with existence of private rights. Bengal Regulation II 
of 1825, S.4,Cl. 304. Tidality is not necessary—Nogender Chunder 
Ghose v. Mahomed Esof®; Massumat Iram Bandi v. Hurgovind 
Ghose®; Felix Lopes v. Muddun Mohun Thakoor”; Deo dem 
Seebkristo v. The East India Company; DaS on Riparian Rights, 
p.109 ; Indian law p.103; French view p.108.See Secretary of State 
for India v. Kadirikutti”on the assumption that English law 
applies. In America tidality is not necessary. ANGELL p. 713,5.549; 
Hunter p.313.What is navigable? GouLp,Ss. 108-110 (at recurring 
periods useful as highway for merchandise); ANGELL p. 695, S. 
537, stfficient if to float boats or logs though only at certain seasons. 
American Cyclo paedia, Vol. 29, p. 292, need not be perennially 
so—Das on Riparian Rights, p. 104,108 p. 110 for passage of boats 
—Chander Fabat Ram Churn Mookerjee*°. No riparian rights as 
against Governiment can exist. They can exist only between pro- 
` prietors inter se.-Kalu Khabir v. Fan Meah**; Belbhadat Pershad 
Singh v. ShetkhBarkat Al¢*?; Kristna Ayyan v. Venkatachala 
Mudald +3, and Peranat-Dam case**. 





(1888) 38 Ch. D. 314. 


1. 2, (1909) 19 M, L. J. 470. 
3. (1900) LL.R, 24 M. 279. 4, (1902) L. R. R. 26 M. 66. 

5. (1872) 10 B. L. R. 406, 431. 6. (1848) 4 M. I. A. 403. 

7. (1870)13 M. I. A. 467. - 8. (1856) 6 M. I. A. 267. 

9. (1890) 1 L. R. 13 M. 369, 376. 10. (1871) 15 W. R. 212. 

11. (1991) T. L. R. 29 C. 100. 12. (1906) I1 C. W. N. 85. 

13. (1872) 7 M. H. C. R. 60. 14. (1908) Ï. L. R. 32 M. 152, 164. 
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Mahalakah- T. R. Ramachandra Ayyar in reply:—The English law must 
mamma! be followed—Szoretary of State v. Kadirikuth.? Tidality 
‘The Secre- is taken for granted—Das p. 109, p. 104; French law, p. 108; 
ee American law, p. 109. Bengal Regulation requires uavigability at 
all times of the year. CouLSON pp. 65-68. ‘ Navigable’ means na- 
vigable at all times of the year—-vide Chundra Jabatv. Ram Churn 
Mookerjee,* p. 215; FAaRNHAM, Vol. I, p. 239; Pullamapally 
Sankaran Nambudriv. Vittil Thalakat Muhamad.? Government 
have recognised riparian rights in Vamsadhara river. Water- 
park v. Fennel * shows that subsequent enjoyment may be 
looked into for determining the extent of grant—Mary Lord v. 
The Commissioners for the City of Sydney®; Marta Susat Mudalior 
v. Secretary of State € ; FaRNHAM, Vol. III, p. 2,430. Riparian 

rights may attach to an artificial stream. 

P. R. Sundara Atyar.—On the question whether payment 
was voluntary or not : Payment of revenue when no attachment 
is made is voluntary and cannot be recovered. The fact that it 
was paid after protest does not matter—Zlisv. Banbwr Rural 
Distric? Council.” Similarly Muttayya Chetti v. Secretary of State 
for India.* 1 distinguish Lutchmee Does v, Secretary a State 9 
on the facts of that case. 

T. R. Ramachandra Atyar.-1 rely on Lutchmes Doss v. 
Secretary of State for India.’ Protest is sufficient and no coercion 
7s necessary to make the payment involuntary. 

The Court delivered the following 

JUDGMENTS.—Miller J.:—The questions for decision 
in all these appeals except Appeal No. 4: of 1905, which is for 
costs only, relate to the right claimed by the Government to 
charge a water cess under Act VII of 1865 (Madras) on lands in 
the Urlam Zemindari and Lukulam Agraharam in the Chicacole 
Taluk of the Ganjam District, irrigated from four channels, the 
Jalmuru, Polaki, Lukulam and Mobagam channels, all ot 
which take off from the left bank of the river Vamsadhara. 

The cess objected to by the Zemindar and Agraharamdars 
kas been levied in some cases on irrigated second crop grown on 





1, (1890) I. L. R. 13 M. 363. 2. (1871) 15 W. R. 212, 215. 

3. (1905) I. L. R. 28 M. 503. 4. (1854) 11 B. R. 264, 

5. (1854) 14 E.R. 441. 6. (1904) 14 M. D. J. 350. 

7, (1899) 84 L. P. p. 224, 8. (1898) I.L.R. 22 M. 400, 
9. (1909) 19 M. L. J, 470, 
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land classed as ‘dry’ or unirrigated land. The Zemindar and. 
the Agraharamdars claim the right to irrigate free of cess all the 
land ‘ dry’ or ‘ wet ’ which the channels will command, and as 
many crops as can be raised thereon. 

The Government wil be entitled under the Act of 1865 to 
charge water cess if the water with which the lands are irrigated 
is supplied from a river or channel belonging to, or a work cons- 
tructed by, the Government, and if there is no engagement be- 
tween the person using the water and the Government by which 
the irrigation is to be free of separate charge. 


All the lands commanded by the four channels in question 
were included in the Havelli lands, which came into the hands 
of the East India Company in 1765. In 1803 they were divided 
into four lots and were all disposed of by permanent settlement 
with th: bidder offering the highest ‘‘ premium” at an auction. 
Of the four lots three were soon afterwards, in 1809 and 1810, 
sold up for arrears of revenue, and two of them, Jalmuru and 
Nagarakatakam, were bought by the Government: the third, 
Urlam, was purchased by a predecessor of the present Zemindar. 
The fourth lot, Polaki, didinot come into the hands of the Govern- 
ment until 1850. The District Judge finds that the Jalmuru, 
Polaki and Lukulam channels are channels belonging to the 
Government and, therefore, that water cess may be charged upon 
land irrigated under them, but that the Mobagam channel does 
not belong to the Government and the Vamsadhara river which 
supplies it does not belong to Government, and consequently that 
no charge can be made for water supplied from that channel. 

Both sides have appealed against these decrees in so faras 
they injuriously affect the rights they claim. 

The Zemindar claims to be owner of allthe channels so far 
as they lie within the limits of the Urlam Estate, and though 
the answer to the question, who is the owner of the channel beds, 
may not materially affect the decision of these appeals, I have 
thought it best to deal with the question as it has been fully 
argued, The Zemindar has at different times made inconsistent 
allegations concerning the origin of the channels, at one time 
alleging that they are natural branches of the Vamsadhara river 
and at another that they were dug by previous Zemindars. It 
is-clear that the latter allegation cannot be accurate, for it 
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is shown by Exhibit LIV that all four channels were in existence 
before 1792, that is to say, before the Havelli lands were settled 
as Zemindari land. Nor is there any evidence to support the 
former suggestion. What evidence there is—there is not much— 
points the other way. In 1854 Captain Rundall writes of the 
channels as old native works excavated with agreat fall in their 
beds and gradually enlarged by the action of the unregulated 
volume of the water passing along them (Ganjam District 
Manual, page 253). Exhibits G (1826), C (1854) and E (1889) shew 
that some of the channels have always been regarded as artifi- 
cial, and I think it must be taken, in this state of the evidence, 
that all are artificial channels. At the date of the auction in 
1°03 they watered Havellilands and certain inams, but when 
the Havelli lands were permanently settled the rightto collect 


_ the dues payable by the inamdars was also alienated to the 


Zemindars. Thus it may be said that the only lands water- 
ed by the channels after the permanent settlement were Zem- 
indari lands. 


Now it is contended on behalf of the Government that when 
the Havelli lands were divided into lots and transferred to 
Zemindars the channels were reserved in the hands of the 
Government, and on behalf of the Zemindar that they were alie- 
nated with the lands. 


There is nothing in the ‘Sanad,’ granted to the Zemindar 
at the permanent settlement, which helps to elucidate the matter. 
No mention is therein made of channels or water courses, In the 
instructions to Collectors issued in 1799 which form an appendix 
to the well known “‘5th Report from the Select Committee on the 
affairs of the East India Company” it is stated to have been the 
intention of the Company to leave the construction and care of 
the water courses entirely to the Zemindars unless it should be 
thought that the works were such as, for special reasons to be 
stated by the Collector, ought to be retained under the care ot the 
Government (5th Report, Volume II, Page 331, paragraph 59). 
We have not been shewn anything in the evidence to indicate 
that any channels or works in the Havelli lands were so reserved, 
nor does it seem probable that the Government would at that 
time have deemed it necessary to reserve a channel merely be- 
cause it watered the lands of more than one Zemindar. The 
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Zemindars could settle the distribution of the water according 
to custom or by arrangement. Ambalavana Pandara Sannathi 
v. Secretary of State for Indra,” a case relied on by the Govern- 
ment, is distinguishable, for there the channel in question irri- 
gated lands other than inam lands, and it was held unlikely that 
in that cise the grant of the inam carried with it the grant of 
the channel. 

And, so faras appears from the evidence, the Government 
did not, until some of the property came back into its own hands, 
exercise any control over, or in any way interfere with, any of the 
channels. The Jalmuru and Nagarakatakam estates quickly 
returned to the ownership of the Government, but Polaki re- 
mained a Zemindari until 1850, and beyond the authorisation 
of the removal of the head of the Polaki channel toa point on 
the bank of tke river within a Government village, there is 
nothing to shew that the Government interfered with this 
channel any more than with the others. After the re-purchase of 
the Polaki estate we find the Government controlling and direct- 
ing the improvement, maintenance and repair of all the chan- 
nels, but after the re-purchase of the Polaki estatethe Government 
had a substantial interest in all, as considerable areas of ryotwari 
lard were irrigated by all. On the whole the evidence seemsto me 
to support the contention that the beds of the channels were not 
reserved by the Government at the permanent settlement but 
passed with the lands to the respective purchasers in so far as 
they lay within the limits of the land purchased by each, tothe 
same extent and in the same way as tank beds, village sites and 
other poramboke lands. That, however, as I have already said, 
does not decide the questions at issue in these suits. It does not 
follow because the Zemindar provides the necessary channels 
to enable the irrigation of the Zemindari lands, that although 
those channels carry water supplied from a river or channel 
belonging to the Government, the irrigation is nevertheless 
exempt from water cess. 

It is argued, however, if I understood Mr. Ramachandra Aiyar 
aright, that the non-reservation of the channel beds is evidence 
_ that the grant was intended to convey the right to use all the 
` water flowing in the channels without interference or charge, that 
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ihalaksh- 


ore all the land commanded by the channels from separate charge 


1 Keere- for irrigation. But I do not think we can, from the non-reservation 
H ee of the beds, presume anything more than that the Government fix- 

ed the revenue with reference to the extent of land under irrigation 
at the time: we have none of the permanent settlement accounts 
before us and no evidence that the feskceush of the Zemindari 
was fixed with a view to any possible extension of irrigation. 
Statements such as those to which we have been referred in the 
5th Report, expressing a hope that a permanent settlement 
would have the effect of improving and extending the cultivation 
of the country, are not evidence of an agreement in any particular 
case to permit free irrigation from Government sources of water 
supply. 

The abstention of the Government from charging water-cess 
until 1g0r is adduced as evidence of an agreement, but does not 
help the Zemindar. When the origin of title is not known, as in 
the case of some inams granted before the permanent settlement, 
the fact that irrigation has been permitted free of charge for a 
series of years may be evidence of a lost grant, but in the present 
case we know that before the settlement in 1803 the Government 
had the full rights of owner (apart from ryot’s, if any) in all the 
land and water-courses, and we know what is contained in the 
Sanad under which the Zemindar holds. There is, therefore, no 
toom for presuming another grant of irrigation rights. 

It was suggested that an tagreement between the different 
Zemindars may be presumed, but that, if anything, could bind the 
Government as re-purchaser only so far as it relates to rights in 
the Zemindar from whom the purchase was made: the right to 
make a separate charge for irrigation, ifit then existed in the 
Government, was not sold to the Zemindar. 

There is a quantity of evidence as to the construction and 
repair of works in the different channels, but Ido not think it 
is of great significance in the present case. I will take it in favour 
of the Zemindar that the works constructed and the repairs exe- 
cuted by the Government were to secure a supply of water for 
irrigation principally for the benefit of the ryotwari lands under 
the channels and the expenditure on such works and repairs can 
be roughly apportioned between the Government and the Zemin- 
dar as proportional to the areas of ryotwari and zemindari land 


is to say, is evidence ofan engagement with the Zemindar freeing 
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respectively commanded by the channels; but it does not seem 
to me that that helps the case of the Zemindar. An arrangement 
of this kind for the upkeep of the channels by the parties inter- 
ested might be equally just and fair whether the water which 
reaches the land is supplied free of charge or has to be paid for. 

Then it is urged that we have the admission of officers of 
the Government that the irrigation is to be free of charge. It is 
not contended that these admissions bind the Government but 
only that they are evidence in support of the existence of the 
suggested engagement. 

In 1886 the question of charging water rate was raised and 
the Collector expressed an opinion that the Lukulam and 
Mobagam channels should irrigate free of chargeon the ground 
that they were maintained and repaired by the Zemindar and 
Agraharamdars. In 1893 the Zemindarni claimed the right to 
irrigate as much as she liked without separate charge, and the 
Collector was of opinion that no charge should be made: he took 
the ground that documents shewed that the Zemindarni had the 
right she claimed, and that in the absence of a regular survey of 
the zemindari it could not be ascertained whether or not the 
area then under irrigation exceeded the area shewn inthe ‘gudi- 
kat? accounts as irrigable. (Exhibit FF). 

The documents on which the Collector relied were, first, an 
agreement between the Polaki and Urlam Zemindars in 1842; 
we do not know the purport of this agreement, but so far as I 
can see, it could not affect the Government to levy water cess 
though it might affect the right to regulate the flow of water 
in the Polaki channel to the lands of the Urlam Zemindari. 
Secondly, some correspondence in 1861 in the course of which 

.the Government Engineer directed that water was to be allowed 
to the Zemindar ‘for present and future crops to the end of the 
year’ as usual. We do not know the grounds on which the 
Board of Revenue accepted the Collector’s recommendation. 
They are not detailed in Exhibit R r, but so far as the right 
to irrigate second crop was in question the Collector’s view that 
the Zemindar’s right was proved must have been accepted ; jus- 
tification for the result, as far as the extension of irrigation to 
dry lands was in question, is found in the impossibility of ascer- 
taining the area of the extension without a survey which appar- 
ently was considered not worth the expense involved. 
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There is in atl this no evidence with indicates any engage- 
ment with the Government other than that which can be infer- 
ted from the Permanent Settlement, namely, that the peshcush 
being fixed with reference to the area of land then under irriga- 
tion no further charge for the use of water should be made in 
respect of that area. (As to this see correspondence XXIV 
series). f 

In the absence of any more extensive engagement then, it 
has to be decided whether the Urlam Zemindari is supplied with 
water from a river, stream or channel belonging to the Govern- 
ment. 

I have little doubt that it is so supplied. 


Mr. Sundara Aiyar relied on Act III of 1905 as declaratory of 
the law and I did not understand Mr. RamachandraAiyar to dis- 
sent from his contention on that point. His argument was that 
the Act left the law as it wa; before except ın the matter of en- 
croachmeuts on land. 

But the provisions of S. 2 are clear enough and we cannot 
ignore a declaration contained in that section simply because 
the other provisions ofthe Act deal principally with the ques- 
tion of encroachments on public land. So far as this case is 
concerned the provisions of S. 2 amount to a declaration, 
that, subject to easement and natural rights of other land-holders, 
all standing and flowing waters which are not the property of 
any one else are the property of the Government. Now clearly the 
waters of the Vamsadhara river do not belong to any one else: 
the owners of land on the river do not own the. water: their 
natural right as defined by the Easements Act is saved by Act III 
of 1905, but it is not contended that the water is their ‘property. 
It follows that it is the property of the Government. 

And if the body of water forming the river is the property 
of the Government, theriver, it seems to me, belongsto the 
Government within the meaning of Act VII of 1865, even 
though the bed may be vested in the owners of land along the 
banks, so as to give them the right to accretions or ‘ lankas? 
forming therein. The Vamsadhara river is undoubtedly a na- 
tural stream, and the definition of a “natural stream” given in 
the Explanation to S. 7 of the Easements Act indicates that in 
the eve of the law the stream is the flowing body of water—and 
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a “stream” was-defined by Lord Watson in M’Nab v. Robertson’ 
as “a body of water having as such body a continuous flow in 
One direction.” . 

In this view it becomes unnecessary to discuss the question 
whether the bed of the Vamsadhara belongs to the Government 
as being the bed of a navigable river. It may be that fora por- 
tion of its course the land-owners on either bank have proprietary 
rights in the bank and bed; that, in my opinion, will not prevent 
the river from being a river belonging to the Government with- 
in the meaning of Act VII of 1865. 

The District Judge seems to be of opinion that it is not the 
river but the artificial channels which are to be regarded as the 
source of supply within the meaning of the Act VII of 1865: I 
did not understand that Mr. Ramhchandra Aiyar supported that 
view; he rested his case in regard to the river on the contention 
that the river bed did not belong to the Government. 

It remains to be seen to what extent the levy of water cess 
is lawful in the present cases, and here it is desirable to deal 
separately with the different appeals. 

Appeal No. 66 of 1905. 

Appeal 66 of 1905 is an appeal by the Zemindar from the 
decree of the District Judge in Original Suit No. 3 of 1904 dis- 
missing a-suit to recover money paid as water cess on Zemindari 
jerayati land irrigated for second crop from the Polaki, Jalmuru 
and Lukulam channels. 

Theirrigation accounts (see for example Exhibit XC) on 
which the charges are based shew that the second crops in ques- 
tion are not what are ordinarily known as ‘ wet ’ crops, 2. é., Crops 
requiring constant irrigation: they are crops irrigated by one 
or two floodings of the ground, principally green gram and gin- 
gelly, and if it be found that crops of this kind were grown and 
irtigated at the time of the permanent settlement, we must imply 
an enagagement to make no separate charge for irrigation in the 
future. 

There is naturally not much evidence now, in the absence of 
any accounts prior to the settlement, and the abstention of the 
Government from making any charge for so long a period after 
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a'difficult position; but the’burden is on the Zemindar to prove 
thée-extéent of his right (Marta Susaz Mudalear v. The Secretary 
of State for India tn Council +) and, in my opinion, the evidence 
is insufficient to discharge it. At the most ithe evidence shews 
that it-is probable that some land in the Zemindari was before 
1803 cropped with second crops such as are now grown therein. 


Exhibit B (1823) shews that spring crops were watered in 
Kottapolavalasa and probably in Kabakam in that year. In 
Exhibit D (185 5) the inamdars of kukulam complain that’ much 
water is taken to grow spring crops in Polaki village which 
ought to come to their channels. In Exhibit O (186r) the 
Engineer directs a subordinate to make provision for the 
irrigation of ‘ present and future crops’ to the end of the year. 
There is also evidence that at the inam settlement about the 
same year second crops of ‘green gram, &c.’ were very generally 
grown on the inam lands. The District Judge relies ona re- 
mark at page 232 of the District Manual as indicating that the 
raising of a second crop is exceptional, but that remark, it seems 
to me, refersonly to second crops of paddy and sugar-cane, the 
staples referred toin the preceding paragraph. Some passages 
on page 238 are more relevant to the present case. Second 
crops of green gram, it is there stated, are sometimes raised on 
paddy land when there is water: and again wet lands are used 
for oil seeds in April and May. I have already remarked that 
the second crops on which the charge is levied are principally 
green gram and gingelly-(an oil seed crop). 

‘In Exhibit LXIV (1810) the Collector informed the Board 
of Revenue that Urlam Zamindari was then reckoned one of the 
best, if not the best of the estates in the Chicacole Taluq, and 
from Exhibit XXIV we find that it was the opinion of the 
officers of Government that the peshcush was fixed at a high 
rate. , 

We get no aid from the practice of the Urlam Zemindar: 
the rents paid by the ryots were in 1884 fixed “at conventional 
rates not based on any ascertained principle” (Exhibit XXIX), 
and we have nothing before us to shew whether these rates pre- 
vailed at the time of the Permanent Settlement or are calculated 
so as to.give the Zemindar a share of the profits of two crops. 





X (1904) 14 M. D. J. at 364, 
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I do not think there is any other evidence on this point to 
which we have ‚been referred, and it is impossible to differ. from 
the District Judge’s conclusion that we have not enough to shew 
that the charge of water cess on second crop jerayati is not- legal: 
Appeal No. 66 of 1905 must, therefore, be dismissed with costs. - 
a ig Appeals Nos. 64 and 65 of 1907, © ©0005 

Appeals Nos. 64 and 65 of 1907 and the Memorandum of 
Objections i in Appeal No. 64 next fall to be considered. Appeal 
No. 64 of i907 is presented by the Zemindar from the 
decree of the District Judge in Original Suit No. 19 of 1905. In 
that suit three questions were raised as to the right of the Govern- 
ment to levy water cess: (I) as in Original Suit No. 3 of 1904 on 
second crop ou jerayati land;(2) on first and second Crops on inam 
lands, and (3) on first and second crops on jerayati land alleged 
by the Government to have been unirrigated or‘dry’ at the 
time of the Premanent Settlement, The District Judge upheld 
the claim of the Government so far asit related to irrigation 
from the Jalmuru, Polaki and Lukulam channels, but, holding 
that the Mobagam channel belonged to the Zemindar, declared 
that the Government is not entitled to levy water cess on lands 
irrigated under that channel. 


The Zemindar appeals in Appeal Suit No. 64 of 1007, and 
the Government by a Memorandum of Objections raises the ques- 
tion of its tights in respect of the Mobagam channel. Appeal 
No. 65 of 1907 is by the Government aud is put on the same 
grounds as the Memoraudum of Objections. 


As regards extension of irrigation in jerayati land, 4 6., the 
Conversion of ‘dry’ land into ‘ wet,’ I have already pointed out 
that the only engagement on which the Zemindarni can ‘ely is 
an engagement enabling her to irrigate free of separate chargé 
the extent of land which was classed as ‘ wet’ at the time of the 
permanent settlement. In arriving ata conclusion as to this 
extent the District Judge has relied on accounts prepared in 
1853 Shewing the areas then irrigated. These accounts (called 
the gudikat accounts) though not based on an accurate survey. 
and measurement of the lands (Exhibit FF, para 7) were found 
by the Inam Deputy Collector to have been carefully prepared 
(Exhibit LXXI, rst paragraph) and were in some cases accepted. 
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as the basis of the Inam settlement. They form the most trust- 
worthy evidence we have on which to base an estimate of the 
extent of irrigation at the date of their preparation, and as there 


«ary of State is no evidence of any deciease of cultivation between 1803 .and 


for India. 


Miller J. 


1853 it is not likely that they err generally in favour of the 
Government. But a discrepancy was pointed out to usasan exam- 
ple of their inaccuracy: Exhibit LXIX, the gudikat account of 
the Urlam village, is inconsistent with Exhibit CVII, the water 
rate account of the same village. The area of ‘wet’ land taken 
from the gudikat account is 706 acres: the area actually irri- 
gated is found to be 1,039 atres,and the difference bet ween the two 
is charged with water cess. But 1,039 acres is more than the 
whole cultivated area including inams as given in the gudikat 
account, and almost equal to the total area of the village includ- 
ing porambokes. Mr. Sundara Aiyar suggests that the difference 
may be accounted for by the cultivation of porambokes but there 
is no evidence in support of the suggestion. In the absence of 
any such evidence it is fair to infer that the difference is due to 
an underestimating of the area by the officer responsible for the 
preparation of the gudikat accounts. In Exhibit FF, the Collec- 
tor suggested that the Government might allow 10 fer cent. of the 
estimated area for possible inaccuracies in the estimate, but this 
does not appear to have been done. Possibly the Government 
officers were of opinion that any under-estimate which might 
operate to the prejudice of the Zemindar would be compensated 
by probable extensions of irrigation between 1803 and 1853, which 
were left out of account and this may in general.be a fair assump- 
tion although there is in fact no evidence of any great extension 
of irrigation, and Exhibit XXIV shows that under the Polaki 
channel the improvements made had rendered the supply 
sufficient for the lands already irrigable but had probably not re- 
sulted in any large extension of irrigation to the ‘dry’ lands. 

But in the case of Urlam village we have positive evidence 
that the area of wet land must have been more than 706 acres in 
1853, while there is no evidence that it was not more than that 
extent in 1803. In these circumstances it seems to me that an 
attempt should be made to estimate the probable extent of the 
under-estimate. 

The area of ‘dry’ land in the gudikat account (LXIX) is so 
small that the inaccuracy must be to a large extent in the 
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estimate of the ‘wet? land: and I would arrive at a conclusion by 
the following method. Assume in favour of the Government that 
all the dry cultivable land in the village has been converted 
into wet: then 7454 acres (the total Sarkar cultivable area 
as per gudikat account) represents an actual area of 1,039 
acres: and 706 acres as per gudikat account represents 984 acres 
on the ground, and this is the area of the ‘ mamul wet.’ 

We are not asked byeither side to adopt this method of 
cultivation. For the Zemindar it is urged that the discrepancy 
is enough to discredit the whole gudikat accounts, and for the 
Government that we should assume that the difference is due to 
cultivation of poramboke lands. I am not prepared to do either. 
The gudikat accounts may be accepted where there is no evid- 
ence to discredit them, and corrected by the method I propose 
when there is clearly an under-estimate. 

There is a similar under-estimate in regard to the village of 
Kobagam where the total Sarkar area is 395 acres while the ac- 
tual area charged is 410 acres, the mamul wet being 360 acres. 
The difference in this case is small. By the same method of 
calculation 360 acres as per gudikat account will be found to re- 
present 370 on the ground. The extent on which the Govern- 
ment is entitled to charge water cess will therefore be in Urlam 
1039—984.= 55 acres and in Kobagam 410—370 = 40 acres. 

As to the inams we have the accounts prepared at the Inam 
Settlement and there is nothing to suggest that they are in- 
correct. We must accept them. | 

In the case of second. crop on jerayati lands I have dady 
shewn that the Zemindar has failed to make out a right to free 
irrigation. 

Then as to second crop on inam lands we have to go by the 
inam settlement. The difficulty arises because there are no 
statements of areas grown with second crop at the date of the 
settlement, but there are statements made by the Inam Deputy 
Collector which indicate that in estimating the income from the 
land the cultivation of second crops was taken into considera- 
tion 

In Exhibit LXXVI we have an explanation of the method 
adopted to ascertain the profits of the land. The village under 
consideration was compared, with reference to its fertility and 
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for India. village taken for comparison... oe 
Milet J, In considering . the fertility of the milage the- “question 
whether the lands are cultivated with second crop is always 
taken into account, and except in the village of Venkatapuram, 
we find from-the statements that the cultivation of second crops 
was general. I do not understand the District Judge to say that 
the acreage rates were fixed without reference to-this factor ; his 
.view seems to be that the second crops to which reference is 
made in the statements were not irrigated crops. 

In that view I have no doubt he is wrong ;' he relies on a 
remark in Exhibit LX XI to the effect that ‘wet grain and 
paddy’ are not grown as second crops in Lukulam, but the crops 
on which the Government is now charging water-cess are not 
“ wet grain or paddy,” but green gram, gingelly, chillies, &c- 
The statements shew that this kind of crop was‘grown generally 
„as second crop on wet lands, and the District Judge's surmisethat 
it was grown without itrigation is unlikely to be correct. 

For in the first place if those crops were generally irrigated 
in 1901, it is not unreasonabie to suppose that they did not grow 
without irrigation in 186z; secondly, in the statenient for 
Venkatapuram village it is alleged that the Jands are not culti- 
vated a second time “for want of water": the obvious inference 
being that in the other villages whete the lands are cultivated a 
second time that etltivation is with the aid of water} and thirdly, 
Í may retark that in dealing with O. S, No. 30 of t906 (Appeals 
Nos. t29 and 134 of t907) the District fudge himself found ‘ that 
for such crops one flooding to prepare the land was essentiak’ 
I conclude from all the evidence on this point that the assessmetit 
of the inams was fixed with reference to the capacity of the land 
to grow an irrigated second crop, and consequently, when second 
crops were grown, includes a payment for such crop: and the 
Government cannot demand a second payment on the -same . 
account. 

Appeal No. eee of 1907 is by the Government, claiming the 
right to charge water-cess on lands irrigated from the Mobagam -. 
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channel. The District Judge has disallowed this claim holding 
that the Mobagam channel belongs tothe Zemindar. I have 
shewn that the water of all these channels is supplied or used 
from a river belonging to the Government and that the owner- 
ship of the bed of the channel is really beside the question. 
Appeal No. 65 of 1907 must be allowed. 

A question is raised on behalf of the Government whether 
the Zemindar is entitled to recover anything, whatever be the 
result of our decision on the other questions. It is urged that 
the payment of the water-cess must be regarded as a voluntary 
and, therefore, irrecoverable payment, because it was made with- 
out any actual attachment or distraint of the Zemindar’s pro- 
perty. The case Muthayya Chetti w. Secretary of State for 
India) is relied on. ‘The plea is one which I suppose the ad- 
visers of the Government feel bound to raise, though probably a 
refund would, as a matter of fact, follow on a declaration by the 
Courts of the Zemindar’s right to free irrigation of land on which 
water-cess had been collected. 

` But I do not think the plea can be sustained. A demand 
by the Government having atits back the powers given by Act 
II of 1864 must, unless in special circumstances, which are not 
shewn here, amount to a threat of distraint ifthe money demand- 
ed is not paid, and if payment is made to prevent the execution 
of that threat, I am unable to see how the payment can be re- 
garded as a voluntary payment. (See NMarayanasam? Reddi v- 
Osuru Reddi? and Lutcnmee Doss v. Secretary of State for Indra? 

I would therefore modify the decree and refuse the declara- 
(a) prayed for in paragraph 30 of the plaint: grant a declaration 
that the plaintiff is entitled to irrigate free of water cess second 
crops grown on the inam lands belonging to her except on those 
situated in the village of Venkatapuram to the extent of the wet 
area specified in the respective title deeds, by meansof water 
flowing &c , as in prayer (4) of paragraph 30 of the plaint, and 
direct payment to the plaintiff of the amount collected for 
second crop ou inams so far as the collection is unauthorised by 
this declaration—and also payment of the difference between the 
claim on jerayati first crop in Urlam village and the amount due 
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taking the extent of mamul wet to be 984 instead of 706 acres, the 
extent'in Kobagam village being 370 instead of 36c acres. As 
to.interest the District Judge allowed interest and we do not 
intend to disallow it. Interest will be allowed on the sums 
decreed at the rates allowed by the District Judge up to the date 
of decree and at 6 per cent on the aggregate after the date of 
decree till the date of payment. 

Each party should pay his own costs in Appeals Nos. 64 and 
65 of 1907. As the memorandum of.objections in Appeal No. 
64 of 1907 is unnecessary, it must be dismissed but, as its grounds 
are identical with those in Appeal No. 65 of 1907, its presenta- 


_tion cannot have increased the costs of the plaintif and it will 


be dismissed without costs. Each party should bear his own 
costs in the lower Court. 


Appeals Nos. 129 and 134 of 1907. 

These are appeals from the Subordinate Judge’s decree in 
Original Suit No. 30 of 1906. 

The suit was for declaration similar to those prayed for in 
Original Suit No. 19 of 1905 and refund of water-cess collected 
for Fasli 1314, and our decree should follow that in Appeals 
No. 64 and 65 of 1907. There is one question raised which was 
not in Original Suit No. 19 of 1905 and which requires separate 
consideration. It is dealt with inthe rath and following grounds 
of appeal in Appeal No. 134 of 1907, and:in the 13th and foliowing 
paragraphs of the Judgment of the District Judge. I agree with 
the District Judge on the evidence that the water was used to 
irrigate second crops on lands ordinarily irrigated from the Moba- 
gam channel, and that the water so used was surplus water of 
the Polaki channel and was carried to the Mobagam channel 
through various branch channels. 

I also agree with the District Judge that clause (4) of Section 
1 of Act VII of 1865 does not apply to the case because the land 


‘was not irrigated by water flowing from or through adjoining 


land within the meaning of that section nor was it stored ina 
reservoir and thereafter used. But it seems to me that clause 
(a) is applicable: the water is used froma river belonging to 
the Government, just as much as is any other water used from 
the Polaki channel. The question what would be the rights of 
the parties supposing the water of the Mobagam channel were 
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mixed with those of the Polaki channel does not arise, whether Kandakura 
the irrigation from the Mobagam channel is oris not irrigation per pale 
-with water supplied from a river belonging to the Goverument: v. 
because no water from the Mobagam channel head was used in TA 
this case and for the purpose of this question the Mobagam India. 
channel bed formed only a branch channel from the Polaki chan 
nels. I would allow the Appeal No. 134 of rg07 0n this point, 
and in other respects modify the decree in the manner indicated 
in disposing of the Appeals Nos. 64 and 65 of r907. Hach party 
should bear his own costs in Appeal No. 129; and Appeal No. 
134 is allowed with costs. Each party should bear his own 
costs in the lower Court. 


Appeals Nos. 35 and 36 of 1905. 

Appeals Nos. 35 and 36 of 1905 are appeals from the decree 
of the District Judge in Original Suits Nos. 37 and 38 of rgo1 by 
the Lukulam Agraharamdars in regard to water cess on second 
crops gtown on wet lands in their agraharam. 


Miller J. 


It seems tome clear from Exhibit H (which is Exhibit 
LXXI in Appeal No. 64 of 1907) that the rates fixed in order to” 
“arrive at the quit-rent stated in Exhibit J were struck in consi- 
deration of the circumstance that the lands were generally grown 
with second crops. it cannot be doubted, I think, that in arriv- 
ing at his rate of 6 Rupees per acre the Inam Deputy Collector 
relied on the fact that even in unfavourable seasons the wet lands 
were twice cultivated. It follows that a payment fora second 
crop irrigated, at any ra te for a second crop of the kind on which 
water-cess is now levied, was included in the amount on which 
the quit-rent was fixed, and a further charge on that amonnt 
would be a violation of the engagement implied in the grant J. 


Appeals Nos, 35 andi36 of 1905 must be allowed and the res- 
pective plaintiffs in Original Suits Nos. 37 and 38 of r903 given 
decrees declaring that of the lands in their agraharam classed 
as wet lands the extent specfied in their title-deedsis entitled 
to irrigation free ot water-cess for second cropsof gingelly, green 
gram, ragi, etc., raised thereon after the ordinary wet crop with 
the water of the Vamsadhara river through the Lukulam and 
Modagam geddas (in Appeal No. 35 of z905) and through the 
Lukulam gedda (in Appeal No, 36 of .rg05) and a direction to 

+ 
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Kandakuru refund the amount claimed with interest at 6 per cent. from date 
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The Secretar. : s A i ee 
ne State sai their own costs as the agraharamdars in their claim for unlimit- 


India. ed free irrigation. 
Miller J. A ppeal No. 40 of 1905. 
In Appeal No. 40 of r905 the Government succeeds so far 
.as the declaration is concerned, but fails as regards the secoud 


crop chargeclaimed. Each party may, therefore, bear his own 
costs. 
Appeal No. 41 of 1905. 

Appeal No. 4I of 1905 is an appeal from the decree of the 
Districe Judge in Original Suit No. 38 of 1903 in so far as it re- 
ftises costs to the Government. AsI hold that Original Suit 
No. 38 of 1903 ought not to have been dismissed and that each 
party thereto ought to pay his own costs, I think this appeal 
must be dismissed with costs. 

= S. A. No. 237 of 1907. 

Second Appeal No: 237 of 1907 is an appeal by the Govern- 
ment from the decree of the District Judge in Appeal No. 161 of 
1906 on his file. He there held that the Government was not 
entitled to collect water-cess on the second crop raised on their 
inam lands by means of water drawn from the Mobagam chan- 
nels. l 


The plaintiffs did not set up any engagement with the Go- 
vernment or give evidence of auy such engagement. They rested 
their case on an alleged right to irrigate from the Mobagam 
channel free of water-cess. Iam of opinion that they have not- 
that right for reasons already given: and in the absence of any 
engagement, the Government is entitled to levy a separate 
charge on second crops. 


The appeal must, therefore, be allowed and the suit dismiss- 
ed with costs throughout. 


Munro, J.—I agree. 


SSS 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 
Koshikot Pudiya Kovilagath Sreeman 
Vikraman alias Cheriya Rajah 


Avergal .. Appellant* 
v. 
Chundayil Madattil Ananta Pattar & 
others .. Respondents. 


Madras Acts—Malabar Tenants aT ovements Act I af 1900, 8. 19—Contracts 
before 1886— Efect of. 

A mere provision fur the payment of customary compensation is not a special 
contract such as is contemplated by S.7 of Madras Act, I of 1887, corresponding to 
8.19 of Madras Act I of 1900. 

Obiter :—There is nothing in S, 19 of Madras Act I of 1900 which deals witha 
mere Contract regulating the rates of compensation whether before or after lst January 
1886. 1f such a contract is favourable to the tenant he could always insist on it despite 
the provisions of 8. 6 ; if it is unfavourable to the tenant, even though the contract 
was entered into before 1886, he is entitled to compensation under S. 6 and the rates 
prescribed in sections 9 to i8 must then prevail. 1f the contract before 1886 restrained 
the tenant from making improvements and claiming compensation therefor, such 
contract would prima facie be valid, apart from any question of the existing law ren- 
dering the restraint invalid. 

Second appeal from the decree of the Subordinate Judge of 
Palghat in O. S. No. 178 of 1908, presented against the decree 
of the District Munsif of Manjeri, in O. S. No. 658 of 1906. 


P. R. Sundara Atyar and C. V. Ananthakrishua Atyar for 


appellants. 

C. K. Mahadeva Aztyar for respondents. 

P. R. Sundara Atyar:—tit is clear from Ss. 9 to 16, Malabar 
Tenants Improvement Act, that the only guide in the assessment 
of. compensation is to be the Act and not either custom or contract. 
S. 6 can affect the assessment only in so far as it saves contracts 
affecting the right to make compensation. Contracts that do not 
curtail the right to make improvement but only provide’ rates of 
payment are not saved by the Act. In Randu Puraytl Kunhisore 
v. Neroth Kunht Kanan + the only point that is considered is 
whether there is any difference between improvements effected be- 
fore 1886 and those effected after that date, and the Full Bench 
rightly held that there was none. No question was raised there as 





#8, A. 228 of 1909, 28ch April 1910, 
u (1907) I. L. R. 32 M. 1. 
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to the scope ofS. 6of the Act. Otherwise, the decision in 


Randu Purayil K unhisore y. Neroth Kunhi Kannan! would be 


at variance with the Full Bench decision in Kerala Varma 
Valia Raja v. Ramunni Shangaran?. At any rate, contract to 
pay according to the customary rate is not a special contract 
within. the meaning of the Act—id. In effect, it is only an 
agreement to pay according tothe law, 

C. K. Mahadeva Aiyar relied upon the Full Bench decision 
in Randu Purayil Kumhisore v. Neroth Kunht Kannan * as lay- 
ing down necessarily that a contract Prescribing rates was good, 
that the contract was a special contract (ch. Kerlavarma Valia 
Raja v. Ramunnz Shangaran? itself), He contended that when 
there is an express contract there is ho Scope for implied 
covenants or any implication of law—Norron on Deeds, p. 116, 
and the cases cited therein. - 

P. R.. Sundara Atyar—[Adyar JS. 6 has reference 


only to rights created by S. 5 and not to tights created by 


contract.] When the tenant bases hisright to compensation on a 
contract and not upon S. 5 (which is not this case) then the rules 


laid down for assessment in the Act woul not affect him, In 


other words, the object of the Act is to preclude the landlord 
from curtailing by contract the rights of the tenant,and not to 
preclude the tenant from providing for better terms than the Act 
allows him. 
` The Court delivered the following l 
JUDGMENT:—This second appeal relates to improve- 
ments. The 4anom sought to be redeemed is dated the 3rd of 


Novembet 1872. It provided that the tenant shall accept the 


value of improvements according to local custom. The Sub. _ 
ordinate Judge has held that the provision amounts to a special 
contract which is unaffected by the Malabar Tenants Improve- 
ments Act. He directed an enquiry into the customary rates’ 
and has awarded tothe defendants a lesser sum for improve- . 
ments than the Munsif fixed in accordance with the provisions 
ofthe Act.. Now, S. 5 of Madras Act I of Igoo declares 
every tenant entitled to compensation for improvements on 
ejectment. S. 6 provides that’ the amount of compensation 
when claimed under S. 5 shall. be computed according to Ss. 9 
to 18. But he may instead claim compensation according to the 
I. (1907) LIR. 32 M.I. 2. (1892) 3 MLA. 5l 





PAR’ XXL] THE MADRAS LAW JOURNAL REPORTS. 8st 


provision contained in any contract between the parties. In 
that case, S.6 has no application, nor have Ss. 9 to 18, 
In thiscase, the tenant claims compensation under S. 5. It 
would prima facie seem, therefore, that the rate of compensation 
is to be determined in accordance: with Ss. 9 to 18. But it 
is argued that S. x9 of the Act validates all contracis prior io 
the ist day of January 1886 by implication, and that such con- 
tracts should be given effect to in their integrity. Assuming this 
to be so, is thcre any contract in this case prescribing particular 
rates of compensation ? The authority of the Full Bench in Kerala 
Varma Valia Rajah v. Ramunni Shangaran 3 is against such a 
contention. It is there pointed out that a mere provision for the 
customary compensation is not a special contract such as is con- 
templated in S. 7 of Madras Act 1 of 1887 which corresponds 
to S. 19 of the Act of 1900. There is no contract in this 
case for particular rates to be enforced. It merely states in 
express terms,what would otherwise be imported into the contract, 
that the parties shall conform to the usage of the country. There 


being no special contract, the tenant is entitled to compensation 
according to the Act. 


This is enough to dispose of this case. But as we have 
listened to au able argument from Mr, Sundara [Iyer on the sec- 
tion of the Act which relates to the effect o. contracts b.fore 
the rst of January 1886, we think it desirable to indicate our 
opinion on the points dealt with. 


The question is, wheth-r the tenant is entitled to claim 
compensation under the Act where there isa contract before the 
Act prescribing lesser rates, It seems to us heis not precluded 
from doing so. S. rọ deals with contracts limiting the 
Tight to make improvements and to claim compensation. Con- 
tracts before the rst day of January of 1886, cutting down the 
right to make improvements, are left untouched and may be 
deemed to be valid, if by the lawin force at that time they 
would be treated as valid. There is nothing in S. 1g which 
deals with a mere contract regulating the rates of compensation, 
whether before or after the 1st day of January 1886. And if 
such a contract is favourable to the tenant, he could always insist 
on it despite the provision in S.6. Ifa contract as to the 





1. (1892) I, L. R. 16 M, 452. 
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rates of compensation is unfavourable to the tenant, even though 
it has been entered into before 1886, he is entitled to claim com- 
pensation under S. 5, and the rates prescribed in sections 9 
to 18 must then prevail. We donot chink that the recent Full 
Bench decision in Randu Purayil Kunhisorev. Neroth Kunhi 
Kannan’ is against our view. The question there was, as 
would appear from the referring order, whether the making of 
the improvements after 1886 disentitled the tenant to the rates 
fixed by the contract before that date, and the Full Bench held 
that a contract made prior to the 1st January 1836 was unaffect- 
ed, whether the improvements were made before or after. There 
is no authority for the position that mere tates of compensation 
fixed by contract before the Act are decisive as between the 
parties and preclude the tenant from claiming therates under 
the Act if he elects to proceed. under S. 5. If, on the other 
hand, a contract before 1886 restrained the tenant from making 


improvements and claiming compensation therefor, such a con- 


tract would prima facie be valid, apart from any question of 
customary law rendering the restraint invalid. 


We reverse the judgment of the Subordinate Judge and 
restore the Munsif’s decree with the modification that the defend- 
ants Nos. t to 3 will have their costs throughout. The memo- 
randum of sbicetions is dismissed with costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr. Justice Miller and Mr. Justice Abdur Rahim. 


Rangasawmi Iyengar .. Appellant* 
oD ; (Plaintif) 
Annathurai Iyengar & others . .Rêspondents 
(Defendants), 


-Hindu Taw—Joint fımily— Suit by Manayer—No presumption of representative l 
capacity 
, There is no presumption of law that a suit by a Manager of a joint Hindu family ig 
in his representative capacity as Manager; and where the question itself is not raised 


' as to his having represented the family, a Court will be acting rightly in holding that 


he sued in his own personal capacity. wo ae 








, I. (1907) I. L. R. 32 M. 1. 
#5, A; No, 1796 of 1908. 8th April 7910. 
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Second appeal from the decree of the Court of the Subordi- Rangaeawms 
nate Judge of Kumbakonam in A. S. No. 829 of 1907 presented yee 
against the decree of the Court of the District Munsif of Tiruvadi Annathnrai 
in O. S. No. 273 of 1906. : Iyengar. 

In a previous suit the present rst defendant, as plaintiff, sued 
the present plaintiff that a mortgage executed by his father 
in favour of the present plaintiff was discharged, and that suit 
was dismissed on the finding that the discharge was not proved. 

The present suit was forrecovery of the mortgage amount 
from the rst defendant and his sons, the other defendants. The 
lower Courts in this case found that the discharge was proved 
and gave a decree only againt the Ist defendant on the grotind of 
res judicata. ‘The plaintiff appealed. 

The Advocate-General (P. S. Sivaswami Azyer) and P. S. 
Subramania Adyar for appellant. 

T. Narasimha Atyangar and N. Rajagopalachart for 
respondents. 

The Advocate-General:—The previous decision that the 
discharge was not proved is res judicata as against the sons, 
especially adult sons, as the father sued therein only in his re- 
presentative capacity. The father is generally the manager, and 
his acts and suits by or against him are only in a representative 
character and bind his sons—Explanation 5 of S. 13, C. P. C.; 
Narayan Gop Habbet v. Pandurang Ganue*; Daulat Ram v. Mehr 
Chand?; Sheo Prasad Singh v. Saheb Lal*; Baldeo Sonar v. Moba- 
rak Ali K han*; Sakharam v. Deoji®; Kunjan Chetti v. Sidda 
Piilai® ; Ramasamy v. Jagannada” ; Hart Vithal v. Jairam 
Vithal? ; MAYNE’S Hindu Law, 7th Edn., S. 333» 

T. Narasimha Atyangar:—That the suit was conducted in a 
representative character isa question of fact and it cannot be 
presumed. Neither the plaint nor other records therein show 
that the father sued in his representative character of manager. 

‘The onus of proving that it was in a representative character is 
upon the creditor—Agpa Row v. Venkadr7*; S. 50, Explanation, 
C.P.C. The sons do not derive their right from their father in 


1. (1881) I. L. R. 5 B. 685. 2. (1881) I. L. R. 15 C. 70 (P. C). 
3. (1892) 1. L. R. 20 C. 453, 460. 4. (1902) I. L, R. 29 C. 588. 
5. (1898) I. L. R. 23 B. 372. 6. (1899) J. L. R. 22 M. 461, 
7. (1907) 17 M. L. J. 54, 542. 8. (1890) I. L. R. 14 B. 597, 


9. (1907) 17 M. L. J. 197. 
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Rangasawmi a joint Hindu family—Ram Narain v. Biskeshar Prasad’; Sundar 


Iyengar 
v 


Lal v. Chhttar Mal ?. In the case of a contract, as in this’ case, 


Annathurai all the members of the family must be made parties if their 


Tyengar. 


interests also are sought to be bound. Kumnzan Chetti v. Sidda 
Pillar 3 is on trespass. I refer also to Harz Gopal v. Gokaldas 
Kushaba Shet* ; Arunachallav. Vythilinga’. 

The Advocate General in reply :—A father who is generally 
capable is the manager—Mavyne’s Hinds Law, p. 439; Gan 
Savant Bal Savant v. Narayan Ahond Savant $. 


The Court delivered the following 


JUDGMENT :—The suit is on a mortgage executed by the 
father of the rst defendant in favour of the rst defendant's 
daughter. The rst defendant sued in O. S. No. 407 of 1903 for a 
declaration that the mortgage had been discharged by his father 
before his death. The suit was dismissed on appeal. . The 
question is whether the 3rd, 4th and 5th defendants, who are the 
sons of the 1st defendant, can plead discharge of the mortgage as 
a defence to the present suit. It is the case of both sides that the 
answer depends on the further question whether the rst defendant 
conducted the suit of 1903 on behalf of his family as managing 
member thereof. The Subordinate Judge says there is nothing 
to show that he maintained that suit tin his representative capa- 
city as manager of the family and not in his individual capacity ; 
and against this it is contended for the appellant that the circum- 
stances found raise a presumption that the suit was on behalf of . 
the family. These circumstances are that the interests of the rst 
defendant and his sons were identical, it being as much to their 
interest as to his to free the family land of the encumbrance and 
that the rst defendant was the father of the family. 

The plaint does not allege that the rst defendant sued as 
manager, nor does it appear that the rst defendant was asked any 
question upon that point; the question was, therefore, not, clearly 
raised, and we are unable to say, as a matter of law, that the 
Subordinate Judge was bound to raise a presumption on the 
circumstances relied on by the appellant. 

The second appeai is dismissed with costs. 


1. (1888) I. L. R. 10 A. 411. 2. (1906) I. L. R. 29 A. 1. 
3. (1899) 1. L. R. 22 M. 461 4. (1887) I. L. R. 12 B. 158, 


5. (1882) I. L. R. 6 M. 27, 28, 6. (1883) I. L, R. 7 B. 467, 
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IN THE HIGH COURT OF JUDICATURE Aï MADRAS. 


Present:—Mr. Justice Abdur Rahim and Mr. Justice 


Krishnaswami Aiyar. 
Devulapalli Kameswara Sastry & others .. Appellants* 


v. (Plaintiffs) 

Polavarapu Veeracharlu, minor, by his guar- 
dian Kodamanchi Bhimanna .. Respondents 
(Defendants). 


` Hindu Law—Joint family—Alenation for family purpose—Powers of 
alienation of a manager, a widow and a faiher—“ Need or necessity,” mean- 
ing of—Mas ‘riage a necessary Samskara and a family purpose--Alienation 
for marriage of co-parcener valid—Marriage among Sudras. 

Among Sudras, marriage is an initiatory ceremony or Saimskara and per- 
haps the most important of Samskaras performed by them; and consequent- 
ly aloan contracted for the marriage of a co-parcenerina joint Hindu 
family of Sudrasis fora family purpose and, therefore, binding on the 


other members. 
Obiter:—Marriage is an obligatory Sainskara in the case of every Hindu, 
to whatever caste he may belong, unless, in the case of atwice born, he be, 
_a Natshtika Brahmacharin. [Govindavazulu Narasimham v. Devarabhotla 
Venkatanarasayya? not followed. Observations in Ponnappa Pillai v. 


Pappuvayyangar2 dissented from.] 

Meaning of the phrase “ family necessity ” explained. 

“The need or the reasonably credited necessity ” spoken of in Hanu- 
man Persaud’s case? only means a legitimate family purpose. A manager of 
a Hindu joint family can alienate property for a legitimate family purpose. 
A widow in possession can charge the estate so as to bind the reversioners 
for the same purpose, and for the performance of religious ceremonies or 
pilgrimages for the benefit of her husband's soul. A Hindu father can 
alienate it for discharging an antecedent debt, and in the absence of an 


antecedent debt for a ‘‘family purpose.” 

Second Appeal from the decree of the Subordinate Judge’s 
Court of Cogéanada in A. 5. No. 146 of 1906, presented against 
the decree of the Court of the District Munsif of Peddapur in 
O. S. No. 139 of 1906. l 

T. Prakasam for appellants. 

P. Narayanamur ti for respondents. 

The Court delivered the following 
l JUDGMENTS :—Abdur Rahim J. :—I entirely agree in the 

conclusion reached by my brother Krishnaswami Aiyar in the 

learned and instructive judgment which he is about to read. 

I have nothing to add. The decreeof the Subordinate Judge 
* S. A. No. 15u6 of 1907. 2ist September 1910. 


1. (1903) I.L.R. 27-M, 206. 2, (1881) I.L.R. 4 M I at p. 20. 
3. (1856) 6 M.I.A. at p.-398. 
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will be set aside asregards the 3rd defendant and that of the 
District Munsif will be restored. There will be no costs. 
Krishnaswamt Atyar J :—This second appeal has been pre- | 
ferred against the decree of the Subordinate Judge disallowing 
the plaintiffs’ claim against the 3rd defendant’s share in the 
mortgaged property. The mortgage was executed by the Ist 
defendant, the father, andthe 2nd defendant, the adult son, 
while the 3rd defendant, a minor, was represented by the father, 
who also signed the document as his guardian. The money was 
borrowed for the marriage expenses of the znd defendant. The 
defendants have been dealt with as Sudras in this case, and no 
question has been raised as regards the correctness of that view. 
It is contended that the Subordinate Judge is wrong in holding 
that the marriage expenses of the 2nd defendant are not under 
tke Hindu Lawa justifiable necessity for the borrowing of 
money and the execution of the mortgage. The powers of a 


” Hindu manager of family property have been expounded in the 


judgment of Lord Justice Kumtght Bruce in Hunoomanpersaud 
Panday v. Mussumat Babooce Munraj Koonweree*. At page 423, 
his Lordship says: ‘ The power of the manager for an infant heir 
to charge an estate nothisown, is, under the Hindu Law, a 
limited and qualified power. It can only be exercised rightly in 
a case of need, or for the benefit of the estate.” The need above 
referred to is afterwards spoken of at page 424 as “a sufficient and 
reasonably credited necessity.” Pona-fide and reasonable enquity 
may be sufficient to validate the charge though the actual neces- 
sity is not made out. We may at once dismiss from considera- 
tion, so far as the present case is concerned, the justification of 
benefit to the estate. In the case of the father, the discharge of 
au antecedent debt is in addition a sufficient ground to justify 
alienation. As regards the widow who has succeeded to her 
husband’s estate her power to charge it so as to bind her rever- 
sioners may extend to loans contracted for the performance of 
religious ceremonies or pilgrimages for the benefit of her hus- 
band’s soul, As the present is not a case of an antecedent debt, 
the validity of the mortgage as regards the 4rd defendant’s share 
must be tested with reference to the consideration whether it was 
a case of need. In Suray Bunst Koer v. Sheo Proshad Singh, ? 








1. (1856) & M, I. A. p. 398. 2, (1879) LL.B. 5 C. 148 (P.O) 
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it was held that the alienation would be valid if it was made by ea 
the managing member of the family “for legitimate family v. 
purposes.” See page 101. “The need or “ the reasonably credi- Veetacharla; 
ted necessity” spoken of in Hunooman Persaud’s case? has mes Cor a 
been paraphrased into “legitimate family purpose.” Necessity 
therefore is not to be understood in the sense of what is ab- 
solutely indispensable bat what, according to the notions of 

a Hindu family, would be regarded as reasonable and proper. 
Speaking of the cryptic phrase “legal necessity,” GoLaP- 
CHANDRA SARCAR SASTRI in his Hindu Law, page 210,observes: 

“ The expression legal necessity is very often used to signify 

the causes for which, or the circumstances under which, 

a single member of a joint family, ora like person, having a 
limited interest in property, is authorised to transfer it so as to 

pass to the transferee a right to the entire property. It compri- 

ses maintenance and support of the family, preservation of the 
family estate, management of the family business, if any, perfor 
mance of necessary religious rites such as marriage and the like 
initiatory ceremonies, exequial rites and Srad¢ha ceremony,— 

and the payment of debts contracted for the above purposes.” 

In the Tagore Lectures for 1884-85 BHATTACHARYA says at 

page 488: “ Legal necessity is of various forms, All the indispen- 

sable religious ceremonies, the sacraments, such as marriage and 

the investiture with the sacred thread, the obsequies, the crema- 

tion, the periodical oblations to the manes, the ceremonies custo- 

marty in the family, the subsistence of the family, the education 

of the younger members, the payment of the ancestral debts, the 
giving of presents at particular seasons and on special occasions 

to the relatives,—these and a thousand other causes of expendi- 

ture are constantly cropping up ina fairly prosperous Hindu joint 
family. ` All these are in the strict sense of the word, lawful 
necessity.” In Babaji Mahadajiv. Krishnaji Devjt,? where a 

sum of money was borrowed to buy a stock of buffaloes with 
which to resume the business of a milkman, it was held that the 

debt was contracted to put the father in the way of earning a 
maintenance and therefore under the pressure of family necessity. 

Mr. Justice WEST observes at page 669: “ Family necessity is an 
expression that must receive a reasonable construction, and the 





1. (1856) 6 M. I. A. at p. 393. ` 2. (1878)I. L. R. 2. B. 666 fa’ 
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Soare head of the family and those dealing with him must, in the 
v. interest of the fainily itself, be supported in transactions which, 
veeracharlt. though in themselves diminishing the estate, yet prevent or 
eee tend to prevent still greater losses. A reasonable latitude, too, 
must be allowed for the exercise of a manager’s judgment, 
especially in the case of a father,though this must not be extend- 

ed so as to free the person dealing with him from the need of 

all precaution, where a minor son has an interest in the property. ” 

Judged by these principles it is first of all difficult to suppose 

that the marriage of the 2nd defendant was not a legitimate 

family purpose. I put it tothe respondent’s vakil whether he 
con‘ended that heving regard to the age of the and defendant at 

the time of the marriage it was not a purpose for which the 

father could legitimately incur expenditure or contract a loan 

He disclaimed any intention of resting his case on that ground. 
Dismissing therefore from consideration any question of pro 

priety based on the ground of age, we are confronted with the 

broad question whether the father was justified in borrowing 

money for the marriage of his son while the income of his pro- 

perty was sufficient to meet the expenditure. In Mahadeva 

Pandia v. Rama Narayana Pandia’, which was a case of partition 

between uncle and nephews, it was held that the nephews 

were entitled to deduct from the properties to be divided 

“ the cost of the matriages of two of them as a legitimate charge 

on the family funds.” In Saravana Tevan v, Mutiayt Ammal?, 

which was a suit to enforce a mortgage by the manager of the 

family, it was held that the loan incurred to defray the expenses 

of the marriage of a co-parcener was for a family purpose and 

showed a reasonable necessity to justify the alienation. See 

pages 382, 383 and 384. In Ghartbullah v. Khalak Singh? the 

Privy Council spoke of a loan contracted for the marriage of a 

junior member as for a family purpose and as a case of neces- 

sity and upheld the alienation as binding upon the family. The 

gift of asmall portion of family property by the father or by 

the widowed mother at the time of a daughter’s marriage with- 

out the consent of the sons which has been upheld as valid can- 

not be justified on the ground of necessity in a strict sense— 
Ramasamt Ayyar v. Vengtdusamt Ayyar* and Kudutammav. 
Narasimhacharyulu.®. These cases seem to be — sufficient 





1. (1902) 13 M. D. J. puge 76. . 2, (1871) 6 M.H. C. R. 371. 
2, (1903) I. L. R. 25 A. 407. 4. (1898) I. L. R. 22 M, 113. 
i gs. (1907) 17 M. L. J. 528, 
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authority for holding that in case the debt is contracted fora ass 


family purpose (and the marriage of ajunior member of a co- 
parcenary is a family purpose) and it is reasonably necessary on 


v 


Veerachar 


the part of a prudent manager to borrow the money for such Krishnasa 


expenditure, the transaction will bind the co-parceners. But 
the Subordinate Judge in the Court below and the learned 
vakil for the respondent have laid great stress on the decision 
in Govindarazulu Narasimham v. Devarabhotla Venkatanara- 
sayyat where the learned Chzef Justice and Mr. Justice Moore 
refused to uphold a sale of family lands by the father to defray 
the marriage expenses of one of his sons on the ground that 
there was no moral or religious obligation to get a son married 
That case, no doubt,which purports to follow some observations 
of Mr. Justice Muchusami Aiyar in Ponnappa Pillatv. Pap- 
puvayyangar,® supports the respondent’s contention. The par- 
tiesto that case were Brahmins. It was held that as failure to 
perform marriage did not entail a forfeiture of caste it was not a 
necessary ceremony or Samskera in the case of a Brahmin and 
the expenditure incurred for the performance of such a ceremony 
was in consequence no justification for the incurring of a debt. 
None of the cases to which I have referred appeats to have been 
cited. There is noreference to them in the judgment. The 
decision itself has been very ably criticised and dissented from 
by Mr. Justice Chandavarkar with the concurrence of Knight J. in 
Sundrabat v. Shivnarayana*. But for the fact that the defendants 
in the present case are Sudrasto whom part of the reasoning in 
that case has no application, I should have felt inclined to ask 
the Full Bench to reconsider the decision in Gowindarazulu Nara- 
simhamv. Devarabhotla Venkatanarasayya 1. That case pro- 
ceeds upon the view of Mr. Justice Muthusgm? Atyar that Pl. 29 
of Chapter I, Section 1, of the Mitakshara is confined to such 
ceremonies, as if unperformed, would entail a ‘orfeiture of caste 
or status, and upon the assumption that marriage in the caseofa 
male amongst Brahmins is not included in the initiatory cere- 
monies (Samskara). Reliance is also placed upon a text of 
Narada (quoted and interpreted in the Smrithi Chandrika) 
Chapter XIII, Pl. 33 and 34. Before examining this decision 
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sane further, it is necessary to point out that amongst Sudras marriage 
v. is an initiatory ceremony or Samskara and perhaps the most im- 
eracharlu. Portant of all the Samskaras performed for them. In comment- 
ur ing on the and hemistich of Verse 10 of the Acharadhyaya of 
Yajnavalkya rendered by Mandlik thus “their (ofthe twice-born) 
ceremonies from conception to the funeral are performed with 
Mantras,” the great commentator Apararka observes “that for 

` the Sudra the Semskaras are without Mantras.” He adds on the 
authority of the Brahmapurana: “ But the Sudra shall have the 
marriage Samskara alone. By the use of the word ‘alone’ either 

the absence of the Mantras or of the previous Samskaras is meant. 

Then there is the alternative for them notwithstanding the in- 
junction.” Commenting on the effect ofthe Samskaras dealt 

with in the first half of Verse 13 of Yajnavalkya rendered by 
Mandlik thus “In this manner, the sin produced from the seed 

and the womb is destroyed” (Mandlik page 161), Apararka says 

this is intended to apply to the four castes, not merely to the 
twice-born. In the Samskara Mayukhaof Nilakanta, the great 
Bombay authority, the author commenting on the second half 

of Verse 10 of Yajnavalkya already quoted observes: ‘ By reason 

of the statement that to them (the twice-born) the ceremonies 

(from conception to death) are with Manżras, it is to be inferred 

that to the Sudra they are without Mantras. Amongst them as he 

has no study of the Vedas he has not the ceremonies which are 
incident to it like the Ufanayana andthe Vedavratas.” The 
Samskara Bhaskara which is a work of authority on initia- 

tory ceremonies says in Leaf 2 (Bombay Sanskrit Edition, Ven- 
kateswara Press): “ The sixteen Samskaras beginnivg with 
Garbadhanam are for ail. They are accompanied by Mantras 

only for the twice-born ” In the Samskara Ratnamala, Volume 

39, Anandasrama Series, the author commenting on the same 

Sloka of Yagnavalkya observes: “It is to be inferred that 

to the Sudra the ceremonies from Garbadhanam to the 

last rites are without Mantras.” He adds: " Yama says, 

after stating the MSamskaras, ‘but the Sudra should have 

the Samskoras done thus without Mantra. Among them 

those (Samskaras} have no application like Upanayana and 
Kandavratas which are incident to Vedic study as he has 

no Vedic study’ &c................” Banerjee in his Tagore 
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Lectures, First Edition, page 31, speaks of marriage as 
the only sacrament for women and Sudras. See also West 
and Buhler, p. 1064, Note (6) citing Colebrook’s Digest. The 
foregoing texts are sufficient authority for the position 
that marriage is a Samskara or initiatory ceremony amongst 
Sudras and as such it ought to be performed in their case. 
What I have said so far is sufficient for the disposal of the case. 
But as the decision in Govtndarazulu Narasimham v. Devar- 
bhotla Venkatanarasayya,1 deals with an issue of great impor- 
‘tance as regards the position of the marriage ceremony in the 
case of the Hindus it is necessary to examine Ihe principles on 
which the obligatory character of the marriage ceremony rests. 
There are two paths laid down for the Hindu in the sacred texts, 
(See Mahadeva Sastri’s Bhagavat Gita with Sankara’s com- 
mentary page 2). One is the path of work or attachment to the 
things of this world and the other the path of non-attachment 
or renunciation. The four asramas or stages of life are prescribed 
‘for the regenerate classes or at all events for the Brahmin. The 
journey from stage to stage in regular order of succession is 
contemplated as progress along the path of worldly work. And 
every Hindu of the twice-born classes has to pass from each stage 
to the next and until he develops complete non-attachment in 
the last, the stage of the ascetic, when he prepares himself for 
final liberation. It is true that itis laid down in the Srutis (see the 
text of Jabala Upanishad), Volume 29, Anandasrama Series, pages 
242 and 243, that if he has conquered his passions and cultivated 
the feeling of non-attachment he may pass direct without going 
through the intermediate stages to the Asrama of the Sanyasin 
(See Medhadhithi’s Commentaries on Verse 36 of Manu, Chapter 
VI, and also the Mitakshara on Verses 56 and 57 of the Prayas- 
chittadhyaya of Yajnavalkya, page 309 of the Sanskrit Edition). 
But except for him who has thus qualified for entry direct into 
other Asramas than that of house-holder the stage of house- 
‘holder is practically compulsory. The twice-born Hindu is not 
to be a student aslong as he chooses. He may remain a Varsh- 
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tika Brahmacharin devoted to life-long studentship under strict - 


conditions. Slokas 49 and 50 of Yajuavalkya, Acharadhyaya, 
have been translated as follows by Mandlik. “ The Nadshtzka 


I (1903) I.L.R. 27 M. 206. 


862 THE MADRAS LAW JOURNAL REPORTS. [VOL. Xx. 


sameswara Brahmacharin is tolive near the Acharya: in his absence near 
Sastry : k : S : z . 

v. his son or his wife, or his fire. In this manner ihe Bramacharin 
“eeracharln. using his body, and subduing his senses, attains the world of 
yee ae Brahma, and is not born again,” [translate the commentary 
of the Mitaksbara on these verses as follows: “ In this manner 

t. e in the manner stated, Natshktika, t. e. one who conducts 
himself till death, he shall live all his life near his preceptor. 

He snall not be his own master after the period of receiving 
instruction in the Veda. In his absence near his son ; in the 

absence of the latter near his wife, in her absence near the fire} 
disciplining his body in the manner stated, his senses being 
controlled, the Bratmacharin attains the world of Brahma, t.e» 
achieves deattlessness. Never is he born here again.” A pararka, 

in hisCommentary onthe same verses at pages 71 and 72 of 
Volume 46o0fthe Anandasrama Series, enters intoa more ela- 

borate explanation of the two classes of Brahkmacharts, Upakur- 

vana and Naishtika, the former being one who passes to the 

stage of Grahastha in the ordinary course of life and the latter 

being one who stays with his preceptor for life under rigid rules 

of self-discipline. In Chapter Il of Manu, Verses 243 to 249 dea] 

with the NMeshttka Brahmacharin, It is enough to quote 

the first of those verses in order to indicate that the life 

of the Nastshttka is a life of discipline under the teacher for 

life to qualify for liberation, Verse 243 (Buhler’s Translation) 

says: “ But ifa student desires to pass his whole life in the 
teacher’s house, he must diligently serve him, until he is freed 

from this body.” But tothe Ufakurvana ora student who re- 
munerates his teacher to pass on with his leave to the next stage 

of life Manu has the following injunction. Chapter III verse 2 

says : “ A student who has studied in due order the three Vedas, 

or two, or even one only, without -breaking the rules of student- 

ship, skall enter the order of house-holders.” Verse 4 says: 
“Having bathed, with the permission of his teacher, and per- 

formed according to the rule the Samavarthanam (the rite on re- 

turning home), a twice-born man shall marry a wife of equal 

caste who is endowed with auspicious bodily marks.” The 
house-holder’s entry into the next stage of Vanaprasatha or the 

hermit in the forest is thus enjoined. Manu, Chapter VI, Verse 

(1) says: “A twice-born Snataka, who has thus lived according 
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to the law in the order of house-holders, may, taking a firm reso- Kameswar 
lution and keeping his organs in subjection, dwell in the forest, Seerzi 
duly (observing the rules given below)”. The following slokas Veeracharl 
relate tothe entry into the fourth stage namely, that of the Ktishnasa» 
ascetic Chapter VI, verses 33, 34,36 and 37: “But having PERET 
thus passed the third part of (a man’s natural term of) life in the 

forest, he may live as an ascetic during the fourth part of his 
existence, after abandoning all attachment to worldly objects. 

He who after passing from order to order, after offering sacrifices 

and subduing his senses, becomes, tired with (giving) alms and 
offerings of food, an ascetic, gains bliss after death. Having 

studied the Vedas in accordance with the rule, having begat 

sons according to the sacred law, and having offered sacrifices 
according to his ability, he may direct his mind to (the attain- 

ment of) final liberation. A twice-born man who seeks final 
liberation, without having studied the Vedas, without having 
begotten sons, and without having offered sacrifices, sinks 
downwards,” The obligatory character of marriage or en- 

try into the order of householder is thus propounded by 

Manu with great emphasis. Verses 51 aad 52 of Yajna- 

valkya, Acharadhyaya and also verses 45, 56 and 57 of 

the Prayaschittadhyaya, (see pages 167, 249 and 250 of Mand- 

lik) enforce the same view. Both the commentators of Manu and 

the commentators of Yajnavalkya have come to the conclusion 

after a full discussion of Sruti and Smriti texts that the stage of 
house-holder is obligatory ou all the twice-born, Butto those 

who have pursued the path of non-attachment, Narshtika 
Brahmacharya, or perpetual studentship or entry from student- 

ship into the stage of the hermit or ascetic direct, is open. Some 

indeed have maintained that there is no warrant for the Asramas 

of hermit and ascetic and that the stage of house-holder is the 

only one in which a man is at liberty to pass his life. The text 

of Gautama, Sacred Books of the East. Vol. II, verse 36 at page 

193, supports that view. ‘‘ But the venerable teacher (prescribes) 

one order only,.because the order of house-holders is explicitly 
prescribed (in the Vedas). And, in Verse r he expresses it as the 

opinion of “some” that “he (who has studied the Veda) may 

make his choice (which) among the orders (he is going to 

enter)”. Gantama’s view is, however, rejected by Medhathiti and 

ah 6 
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Bec eb Vignaneswara. But that rejection is not to be understood as a 
aL PE sanction to each man to follow which order he likes or to be in 
— noorder atall. Marriageis a Vyavasthttha Vtkalpaor fixed 
aa alternative, č. e., compulsory when certain conditions exist (see 
Jaiminiya Nyayamala, Chapter, 12, Pada 4, Adhikarna 7) and not 

an Atchehtka Vikalpa or alternative to be chosen according to 
pleasure (Jaiminiya Nyayamala, Chapter. 12, Pada 3, Adhikarana , 

4). Except tothe man who pursues the path of non attachment 

to all others the ‘order of a householder isa necessary stage in 

the journey of life. A person is not justified in being in none of 

the Asrams. Daksha(Manmathanath Dutt’s Translation, page 

434) Says “a twice born person should not live even for a day 
without following any order. If he lives without following an 

order he is required to perform a penitential rite.” See the 

. Sanskrit text in Volume 48, Anandhasrama Series, page 72. 
Apararka (Anandhasrama Series, Volume 46) relies on the same 

text of Daksha.. He further adds onthe authority of a text 

whose author is not named: ‘‘A:man isnot fit for Karma,O, King 
without a wife, whether he is a Brahman, Kshathria, Vaisya or 

Sudra. The wife is the chief factor for men in the attainment of 
Dharma Artha and Kama’ which are three out of the four ends 

of life, the last being final liberation. The stage of the house- 

. holder is extolled by Gautama in verse 3 of Chapter 
III, Page 190, Sacred Books of the East, Vol II. ‘ The 

householder is ‘the source ‘of these, (the four orders 
because the others do not produce offspring.” Manu ex- 

presses the same view. He says in Sloka 7s Chapter III: “ Be- 

cause men of the three (other) orders are daily supported by the 
house-holder with gifts of sacred knowledge and food, therefore 

(the order of) house-holders is the most excellent order.” In 
Chapter VI again he returns tothe same theme. Verse 87 runs : 

“The student, the house-holder, the hermit, and the ascetic, 

these (constitute) four separate orders, which all spring from 

(the order of) house-holders” Verse 83‘ But all (or) even (any 

of) these orders, assumed successively in’ accordance with the 
Institutes (of the sacred law), lead the Brahmana who acts by the 
preceding (rules) to the highest state.” Verse tg “And in 
accordance with the precepts of the Veda and of the Smriti, the 
house-keeper is declared to be superior to all of them; for he 

- supports the other three” (Buhler’s (Translation). 
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There is again a text of the Vajurv. da which is referred to et 
by the commentators on Manu and Yajuavalkya and which is to v. 
the following effect. That a person is born with three debts one Veeracharir 
of which is tothe fzthrzs aná that debtis discharged by the aaa ae 
begetting of offspring. Manu refers to the same rule in Chapter 
VI verses 35 and 94. Verse 94 says “a twice-born man who, 
' with collected mind, follows the tenfold law and has paid his 
(three) debts, may, after learning the Vedanta according to the 
prescribed rule, become an ascetic.” Both Medhathiti and 
Vignaneswara quote the Vedic text in their commentaries on 
Manu and VYajnavalkya to enforce the view that the stage of 
householder is compulsory to all who have not attained to the 
level of non attachment which fits them for perpetual student- 
ship or the stages of hermit and ascetic. 


Passing now to the grounds of the decision in Govendarazubu 
Narasimham vw. Devarubhotla Venkatanarasayya,+ the first that 
invites our attention is the statement “nowhere is marriage in the 
case of a male included in the initiatory cermonies.” Having 
regard to the numerous statements in authoritative works on the 
Samskaras that marriage is an essential Samskara it is perfectly 
plain thelearned pleaders who argued the case failedto draw 
the attention of the learned Judges to such texts. Mr. Mayne 
says: “ A Hindu marriage isthe performance of a religious duty. 
Hindu Law, page 108. Banerjee says iw his Tagore ' Lectures 
First Edition, page 30: “Itis regarded as’ one of the ten 
Samskaras necessary for regeneration of men of the twice-born 
classes.” West and Buhler say [page 873 note (/)] “ marriage is 
a Samskara that is strongly enjoined.” The Samskara Mayukha 
the Samskara Bhaskara and the Samskara Ratnamala, all of them 
authoritative treatises on the Samskaras but none of which has 
yet been translated into English, deal exhaustively with the 
Samskaras. Marriage is there shown by them to be among the 
most important. See the Samskara Mayukha leaf 6, Samskara 
Bhaskara leaf 2,and the Samskara Ratnamala pages 2—5, 
Anandasrama Series, Volume 39. These works show that accord- 
ing to Gautama the Sams karas are forty of which marriage is one. 
According to Angiras they are twenty-five including marriage. 
According to Asvalayana and others they are sixteen and marri- 
age is among the number. The Samskara Ratnamala quotes 
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the sages in full and points out at page 6 the fruit of the several 
Samskaras, As regards marriage, ‘the fruit of the Samskara 
is stated to be the discharge of the debts tothe Gods and the 
Pitris—.” The learned Chief Justice in Govindarazulu Narastmham 
v. Devarabhotla Venkatanarasayya,! refers to the opinion of 
Colebrooke at page 301 of Volume II of Jagannidha’s Digest and 
also to the note in Stokes, H. L. Books, at page 398, and 
observes:‘‘We cannot find that Mr. Colebrooke had any sufficient 
authority for including marriage among the ceremonies necessary 
to perfect the class of a twice-born.” ‘This statement would no 
doubt be correct ifit was intended to mean thatin order to 
become a twice-born person marriage is not a necessary condition. 
But Mr. Colebrooke does not say and it is not necessary for the 
purpose of establishing the obligatory character of marriage to 
say it, that marriage is a necessary condition to make a person 
twice-born. All that he says is that marriage is among the 
obligatory Samskaras. The eight ceremonies or Samskaras- 
he refers to, are also those that are prescribed for girls as 
made without Mantras. See leaf 2, Samskara Bhas- 
kara. He includes marriage as an additional Samskara 
on the authority of Jagannadha himself who speaks of ten 
Samskaras at page 254 of the Digest. There is also another 
reason for separating marriage from the Samskaras that precede 
it, for as pointed out at page 300 of the Digest it is nota 
Samskara which a father does for the sons as he does in the 
case of the preceding Samskaras but one in which the son him- 
self participates as the active agent. Stress has been laid on 
the text of Narada in Chapter XIJI. Verse 32 is as follows: 
“ Or, no paternal wealth being left, the initiatory ceremonies 
must be invariably performed for their brothers by those previ 
ously initiated contributing the required funds for their own 
portions.” The Smriti Chandrika no doubt in Pl. 41 of Chapter 
IV quotes this verse as prescribing the rule in case there is no 
patrimony and adds the comment iv PI. 42 “ that the ceremonies 
contemplated by this text commence in /afakarma and end in 
Opanayana.” The marriage of an unmarried brother is cer- 
tainly not a duty castfon the married brothers when there is no 
patrimony. Andthe limitation of Verse 34 of Narada’s text in 
1. (1903) 1.L-R. 27 M. 206, 
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‘the particular case of no patrimony to the ceremonies that ca ait 
end with Upanayana does not justify the inference that the’ v. 
author of the Smriti Chandrika regarded marriage as a Samskara Veeracharlo 
which was not obligatory. Dr. Jolly’s note which is perfectly ne 
correct with reference to the comment of the Smriti Chandrika 
is perhaps appended by mistake to Verse 34. There is no note 
under Verse 34 and it may be Dr. Jolly’s observation is not appli- 
cable to the case put in Verse 33 of Narada. But, however, this 
may be there can be no doubt that the Smriti Chandrika is no 
authority for the position that marriage is not an obligatory 
Samskara. There remains one important matter to be noticed. 

I have not been able to find on what authority Mr. Justice Muthu- 

samt Iyer based his observations in Ponnappa Pillar v. Pappu- 
vay yangar} that the phrase “the like” in Pl. 29 Mitaksharas 
Chapter I, Section I, refers only to such ceremonies as if unper- 
formed would entaii a forfeiture of caste. The discussion in the 
Mitakshara from Pl. 17 to 29 is with reference to the question 
whether property arises by birth or by partition. As usual with 
the author he first propounds the problem, see Pl. 17. He states 
the argument of the opponent strengthening it by apt quotations 
in Pl. 18—22. In Pl. 23—26 he states his argument in answer 
to the opponent’s view and in Pl. 27 his conclusion, ‘namely, that 
„property is by birth. Some texts apparently inconsistent with 
this view are explained away as referring to particular exceptions, 

Pl, 27 after stating the conclusion explains the text showing that 
the father has greater power than the mere holder ofa joint 
interest as applicable to moveables. Another text which deals 
with a single member’s power over immoveables is explained as 
confined to exceptional cases. There is no reference in Pl. 28 to 

the single member being the manager. But the text, however, is 
generally cited as dealing with the powers ofa manager. The 
explanation of that text in Pl.2g (Colebrooke’s Translation) is as 
follows: ‘‘ While the sons and grandsons are minors, and incapa- 
ble of giving their consent to a gift and the like, or while brothers 
are so and continue tnseparated; even one person, if capable, 
may conclude a gift, hypothecation, or sale, of immoveable pro- 
perty, ifa calamity affecting the whole family require it, or the 
support of the family renders it necessary,or indispensable duties, 

I. (1881) I. L. R. 4 M. 1. at page 17. 
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tameswara such as the obsequies of the father or the like, make it unavoida~ 
Sastri ble.” The words in the Mitakshara which have been rendered into 
al English by Colebrooke by the clause “or indispensable duties 
hodina such as the obsequies of the father or the like make it unavoid- 
ae able” are simply Wa%q HAAG fagererreg- They simply wean 
“ father’s shradha etc., which have to be necessarily done.” It 

will be noticed that Mr. Colebrooke has, by using the words 
“indispensable” and “unavoidable,” added to the stringency of 

the condition under which an alienation is permissible. The 

word ‘ Adi? which is translated ‘tor the like” means beginning 

with and merelv indicates that the father’s ceremony which is 

named is one out of a group of ceremonies. There is no impli- 

cation that forfeiture of caste isa consequence of a failure to 
perform the obsequies and that a similar consequence flows from 

a failure to perform other ceremonies which are grouped together 

with the obsequies of the father. If we dismiss the idea then 

of forfeiture of caste as the penalty which must characterise the 

class of ceremonies for which the immoveable property of the 

family may be alienated by the manager there is nothingin Pl. 

29 of the Mitakshara which prevents our holding thata debt 
borrowed for defraying the expenses of the marriage of the son 

is recoverable trom the family property as having been incurred 

tor afamiiy purpose ina case of necessity. Theimportance of the 
marriage ceremony in the case of every Hindu, subject to the 
exceptions already noticed, is so well recognised by Mitakshara 

that in the commentary at page 4160n Sloka 289 of Yajna- 

valkya, Vignaneswara observes. “ Harita says a person who is in 

no Asrama (after leaving studentship) fora year shall perform 
Prajapatya Krichra and enter the (next) Asrama. After the ` 

second year the penance of Athkz Krichra; afterthe third 
Krichratht Krichra; beyond that Chandrayana. This is in case 

(the Asrvama) is not available. But if available ordinarily the 
purifications prescribed for Upapatahkas should be ordered accord- 

ing as the abstention was intentional or not.” Itis unnecessary 

for our present purpose to explain these expiatory rites. The 

above passage from the Mitakshara is decisive of the obligatory 
character of the Marriage ceremony. ‘This passage is qnoted in 

Leaf 199 of the Samskara Bhaskara with approval. I have 
therefore no hesitation in holding that the marriage of the and 
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defendant for which the loan was contracted by the rst defen Kameswar 
dant and the mortgage executed was a proper family purpose v. 

: ; : . Veeracharlo 
and the 3rd defendant’s interest in the mortgaged property 1s soe 

Š 5 : . Kri 

consequently liable for the mortgage debt. I would set aside the Spat 
decree of the Subordinate . Judge as regards the ard defendant 
. and restore that of the District Munsif. I make no order as to 


costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, K7#., Chief Justice, 
avd Mr. Justice Miller. 


The Secretary of State for India in 
Council represented by the Collector of 


Trichinopoly a Appellant* 
v. i (Defendant) 
Muthu Veeran Reddi f oa Respondent 
(Plaintif ). 


Gorernment and ryotwari holder—Repair of irrigation works—Right of 
-suit for damages cause? by Government's non-repair—Statute—Construction. say etary + 


Government is not under an obligation with regard to each individual State 
ryot to repair irrigation works whenever they require repair ; and a ryotwari v. 
Veeran 


holder hàs no right of suit for damages against Government in respect of Reddi 
loss incurred by him owing to failure of water caused by the non-repair. iai 


| Madras Railway Company v. Zemindar of Karvatenagram,! explained.] 
No liability arises in cases of non-feasance by the mere imposition of a duty 
by a statute, in the absence of an imposition of the liability itself either 
expressly or by clear implication by the statute itself. 

` Appeal from the decree of the District Court of Trichino- 
poly in A. S. No. 135 of 1908 presented against the decree of the 
Court of the District -Munsif of Kulitalai in O. 8. No. 684 
of 1905. 

This was a suit to recover Rs. 120 from the Government. 
Plaintiff alleged:—(1) That the irrigation tank of his village 
which was usually supplied with water diverted to it by an 
ancient dam across a stream was not so supplied with water 


owing to the dam having become largely broken up and 
become low; (2) that his lands which were for a long 





* C.M.A. 68 of 1909. llth March 1910. 
I. (1874) 1 I.A. 864. 
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Secretary of time irrigated with the water of the said tank could 


State 
v. 

Veeran 

Reddi. 


not be cultivated in fasli 1314 as there was no water in the tank 

owing to the persistent negligence of the defendant’s officers in 

the matter of effecting repairs to the dam ; (3) that although 

there were floods in fasli 1314 water could not be stored owing 

to the dam being broken; (4) that the defendant was bound to 

supply his mamool wet lands with sufficient. quantity of water to 

enable him so to cultivate; (5) that the defendant was bound to 

keep the said dam in proper repair, and (6) that he (the plain- 

tiff) lost Rs. 120, the value of the crops which he would have. 
raised in case there was water in the tank. 


The defendant, without denying allegations (4) and (5s) 
above-noted, simply denied (1) that there were floods in the said 
fasli; (2) that the delay in effecting repairs to the dam was due 
to his negligence, and (3) that any loss accrued to the plaintiff. 

The first issue was “whether the defendant has been guilty of 
negligence, if any, in not repairing the dam” ; the second issue 
was “if so, did the plaint tank receive no supply of water from 
the river owing to such negligence or were there not sufficient 
freshes or floods in the year; the third issue “was whether the 
plaintiff incurred any loss and, if so, was the defendant’s negli- 
gence, if any, the immediate or remote cause of such loss”, and 
the fourth issue was “ what damages, if any, isthe plaintiff en- 
titled to recover?” 


The Munsif dismissed the suit hoiding that though the duty 
to repair was not specifically denied 2% foto no suit would lie 
to compel the Government to maintain any work of irrigation, 
and that such matters must be left to the wise discretion of the 
Government. The appellate Court reversed the decreeand remand- 
ed the suit for trial, holding that the Government was bound to 
maintain old works of irrigation. Against this order of reverseal 
and remand the Government filed this appeal. 

The Advocate-General (P. S. Stvaswamt Atyar) for the ap- 
pellant (defendant). 


N. Rajagopalachart for respondent (plaintiff). 
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The Advocate-General.—The Government is not legally bound 
to maintain any works of irrigation either by statute or by 
contract. It is only morally bound. It is liable only for 
mis-feasance in connexion with existing works and not for 
non-feasance. There is no contract express or implied between 
the Government and the ryot with regard to supply of water. 
If there is water and if water is supplied the Government will 
levy water-rate, otherwise the ryot will pay dry rate. The right 
which a ryot has got for any quantity of water is only as an 
easement-and it is purely of a negative character—See S: 27 of the 

` Easements Act. Though the Government is only morally bound 
to maintain irrigation works any one who derives his title may be 
legally bound to do so, e.g., a zemindar. That is how we ought 
to undetstand Madras Railway Coy. v. Zemindar of Karvetnaga- 
ram.* For moral obligation ripening into a legal obligation 
see Rangammal ‘v. Echammal?. Sankaravadtvelu Pillai v. 
Secretary of State? , Rama Oodayanv. Subramanya Atyar*, Rama- 
chandra v, Narayanasawmt® and Chinnappa Mudatiar v. Sikka 
Naicken® are cases of only mis-feasance and not of non-feasance, 
The duty to maintain, if any, is like that of statutory bodies— 
vide Madras Railway Coy. v. Zemindar of Karvetnagaram?. In 
such cases it hasbeen held that no suit at the instance of an in- 
dividual will lie—Sanztary Commissioners of Gibraltar v, Or fila’; 
not liable for non-feasance) Ceroly v. Newmarket Local Board®; 
(nd duty to repair) Municipality of Picton v. Geldert®; (not liable 
unless legislature expressly says so) Munterpal Csuncil of Sydney 
v. Bourket°. Nobody has ever heard of such a suit as this till 
now. ‘The obvious inconvenience that will result to Government 
by holding the existence of such duty shows the reason for there 
being no such right on the part of the ryot. 


N. Rajagopalachart:—Government is under a duty to main- 
tain ancient and existing works of irrigation—IMadras Rail- 
way Coy. v. Zemindar of Karvetnagaram', Sankara Vadivelu v. 
Secretary of State? (duty to maintain existing works is imperative) 





I. (1874) 1 LA. 364. 2. (1898) I.L.R. 22 M. 305. 
3. (3904) LL.R. 28 M. 72. ; 4. (1908) LL.R. 31 M. 173. 
5. (1892) I.1.R. 16 M. 333. ` 6. (ī900) I.L.R. 24 M. 36. 
7. (1890) 15 A.C. 400. : - 8. (1892) A.C. 345, 351. 352. 
9. (1893) A.C. 524, 529. To. (1895) A.C. 433 at 444. 
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: Basher v. Secretary of State for India! (it cannot be contended at 
° this time of day that Government is not bound to maintain 
works of irrigation.”) Vide also pp. 373 to 375 and 377 în Madras 
Railway Co. v. Zemindar of Karvetnagaram? embodying the opini- 
_on of the Madras High Court as to there being a duty on the part 
of the Government. The above cases show that the duty is not 
moral but legal. It isin that way the decision in Madras Rail- 
way Co. v. Zemindar of Karvetnagaram® has been understood by 
text-writers, (¢.g.) PEACOCK on Easements, 2nd Edition, p. 255. 
_ The above decisions point out that the conditions of this coun- 
try which are purely agricultural require the existence of such 
aduty, They also show that agricultural people settled near 
permanent works of irrigation “on the faith of such works” ; 
. vide also Ponnusawmy Tevar v. Collector of Madura*. From these 
we may infer an implied contract to continue the supply of the 
-customary quantity of water necessary for each ryot’s use. ‘The 
matter is not one of easement as has been laid down in 
_Ponnusawmy Tewar v. Collector of Madura? ; Krishna Ayyar 
Vv. Venkatachala*. The true theory is that laid down in 
Chinnappa Moodaliar v. Sikka Natkan®, viz., contract. That 
view has not been overruled though Sir S. Subrahmanya Atyar 
in Sankara Vadiveluv. Secretary of State! hinted that it is more 
a proprietary right thana mere right iz personam. Even that 
need not necessarily be an easement. Ponnusamy Tevar v, 
. Collector of Madura? talks of ‘conveyance of water’ at p. 30. The 
‘contract’ theory has recently been approved of in Rama Oodayan 
v. Subvamania Azyar." When decisions talk of duty and right they 
mean only legal duty and legal right and not moral ones unless 
they expressly say so. Moral duty ripening into a legal duty is 
to be found only in the law relating to Hindu Law of Main- 
tenance and that too only in recent times. In the case of Madras 
Railway Co. v. Zemindar of Karvetnagaram,? in showing how 
the Zemindar is bound to maintain existing tanks, the Privy 
Council says that the Indian Government from whom he deri- 
ved his liability was itself bound to maintain such tanks. If, 
Government is not responsible for non-feasance butonly for 





x. (1908) I.L.R. 32 M. 141 at pp. 155, 158. 2. (1874) L.R. I I.A. 364. 

3. (1869) 5 M.H.C.R. 6 at pp. 29, 30. 4. (1872) 7 M.H.C.R. 60. 

5. (1900) I.L.R. 24 M. 36, 6." (1904) I.L.R. 28 M. 72. 
7: (1908) LI,R. 31 M. 171, 
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misfeasance the Privy Council could easily have exempted the 
Zemindar in that case on that ground for the damages caused 
by the breach of his tank and need not have gone to see whether 
he took all the necessary precautions and whether he was not 
liable in that case owing to vzs major. Whatever might be the 
ground, decisions from the earliest times, e.g., Ponnusamt Tevar 
v. Collector of Madura’ down to today, viz., Fischer v. Secretary 
of State, nave established that the Government is bound to 
supply the ryot with the usual quantity of water necessary for his 
purposes. If so the Government is bound to use all means in 
their power to see that that water is supplied. Then ‘non- 
feasance? will not exempt them. It there is a contract itis clear 
that ‘non-feasance’ is no excuse. The fact that no such action 
has till now been laid down does not show that there is no such 
right; e.g., cases which have recently allowed processions of low- 
caste people in the streets of high-caste men. If there is a right in 
theryot and a duty on the part of the Government, the amount of 
inconvenience resulting to the latter by such suits being allowed 
is no ground for disallowing them. The analogy of statutory 
bodies was laid down in Madras Railway Coy. v. Zemindar of 
Karvetnagaram} only to show the imperative character of the 
duty to maintain certain works and not to the maintainability of 
suits at the hands of individuals. Such an analogy will not hold 
here, for there is no statutory duty here imposed. Moreover, in the 
cases quoted fromEnglish Appeal cases an indictment against the 
statutory bodies was possible under the statutes creating them, 
and when one remedy is pointed out that alone must be resorted 
to; moreover, some of those cases actually say that the statutes 
creating the bodies did not sfectfically give a right of action 
for an individual aggrieved. Here no indictment is possible 
against Government. Moreover if there is a contract with each 
tyot, then each ryot can sue for breach thereof unless there 
is something to bar him from doing so. 

‘The Advocate-General replied. 

‘The Court delivered the following 

JUDGMENT :—The plaintiff alleges that a certain calié 
gulah which regulated the supply of water for irrigation to his 





I. (1869) 5 M.H.C.R. 6 at p30. 2, (1908) I.L.R. 32 M. 141, 
‘ 3. (1874) 1I. A. 364. 
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The era land had fallen into disrepair, and the Government officers, being 
pee si bound to repair it, failed to do so. In consequence of this failure 


Veeran 
Reddi. 


his land received no water and his crop was lost. He sued for 
compensation to the extent of the value of the crop which, but 
for the failureof the water-supply, he might have got. 


Both Courts below have considered the question whether 
the plaintiff has a cause of action against the Government, and 
though the written statement does not distinctly raise this ques- 
tion, wehave dealt withit. In the circumstances, we are of opinion 
that the District Munsif was right and that the Government 
is not under an obligation with regard to each individual ryot to 
repair irrigation works whenever they require repair. There is no 
case, so far as we know, in which a claim like the present has 
ever been madein India, whether against the Government or 
against a Zemindar, though opportunities for such claims have 
been sufficiently frequent ever since a system of irrigation works 
was inaugurated in the country. The Courts inthis Presidency 
have held that a ryot is entitled to prevent the Government from 
doing any act resulting in a material diminution of the usual 
supply of water for irrigation to his land, but it has never yet 
been held that an action will lie for mere failure to repair, when 
repair is required toenabie the ryot to receive the usual supply. 
For the respondent reliance is placed on Madras Railway Com- 
pany v. Zemindar of Karvatenagaram?, but that case doesnothelp 
him. It may very well be—it isa question which we need not 
decide—that the Government when handing over large tracts of 
the country to Zemindars at the Permanent Settlement laid 
upon them an obligation to.preserve and repair the irrigation 
works handed over to them at the same time, and consequently, 
that there may be on a Zemindar an obligation more onerous 
than any that is upon the Government, and that what is discre- 
tionary in the Government has been made by the Government 
obligatory in the case of the Zemindar. But, however that be, 
we have to remember that what the Privy Council had to decide 
was not a question as to the extent of the obligation, if any, to 
maintain the works, but a question whether the rule laid down 
by the House of Lords in Metcher v. Rylands? could properly he 
applied so as to make a Zemindar liable for damage done by 
the breaching of an irrigation tank maintained by him. In dis- 
cussing the question their Lordships observe that the Govern- 


x. (1874) 11, A. 364. 2. (1868) L. R. 3 H. L. 330. 
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ment of India have undertaken the public duty of maintaining 
what may be called a national system of irrigation essential to 
the welfare of alarge portion of the population, and that this 
public duty hasin some cases devolved upon Zemindars, who 
cannot do away with the irrigation works in which many 
persons are interested, but are charged by Indian Law, by reason 
of their tenure, with the duty of preserving and repairing them. 
These considerations are advanced to demonstrate the difference 
between the position of a Zemindar aud that of the defendants 
in Fletcher v. Rylands. That is to say because the Zemindars 
are under an obligation to preserve and repair these tanks as-a 
part of the public duty. undertaken by the Government, they 
cannot be held liable for damages caused by the accidental des- 
truction of one of those tanks. The Zemindar’s position is fur- 
ther likened by their Lordships to that of a person or corpor- 
ation on whom statutory powers are conferred and statutory 
duties imposed. 

Their Lordships had not to decide, and did not decide, the 
extent of the duty undertaken by the Government and cast upon 
the Zemindar, and if we consider the suggested analogies, we 
find that it has never been held that a person bound by reason 
of his tenure to keep a way in repair is liable to an action by 
individuals injured by his failure to do so—vide Young v.Davis? 
and Rundle v. Hearle}—while as regards persons and corporati- 
onson whom statutory powers have been conferred and statutory 
duties imposed the rule derivable from the English cases seems to 
be that in the absence of a common law liability as regards indi- 
duals, no such liability arises in cases of non-feasance merely be- 
cause the statute imposes duty; the statute must impose the 
liability expressly or by clear implication—vide Saunders v. 
Holborn District Board & Works * and the cases therein cited; 
also Municipal Council of Sydney v. Bourke®.’ Itis clear then 
that there is nothing in their Lordships’ judgment which requires 
us to decide that a Zemindar is under an obligation to a ryot to 
keep a tank in repair, or,failing that, to pay the value of the 
crops which the ryot might have raised. That question was 
outside the case before their Lordships, and if their observations 
are to be.taken as dealing with it at all they amount only to this, 
that the extent of the public duty which lies on the Zamindar is 
to be ascertained on the analogy of those public duties cast upon 

z. (1868) L.R. 3 H.L. 330. 2, (1862) 7 H. and N. at 772e _ 


3. (1898) 2 Q. B. at 85. 4. (1895) I Q B. 64. 
5. (1895) A. C. 433. 
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persons or corporations by reason of tenure or by statute and the 
analogies, as we have shown, do uot assist the respondent. 

As pointed out by Subrahmanya Atyar J.in Sankaravadivelu 
Pillai v. Secretary of State for India tn Council * the rights and 
obligations ofthe Government in the matter of irrigation works 
in this country have to be ascertained from unrecorded custom 
and practice rarely brought before the Courts, and, as we have 
already said, we have no case in which a ryot has claimed pay- 
ment for his crops lost owing to non-repair of an irrigation 
work, The ryot’s payments of revenue being based ona division 
of the crop between him and the Government, when the crop 
fails there is nothing to divide, and, so far as we know, no ryot 
has hitherto thought of claiming more than this, that when the 
crop fails for want of water the land tax shall be remitted. 

It is unnecessary to decide whether a ryot has a right to 
claim this remission when the failure of water-supply is due to 
neglect to maintain a work of irrigation, but it cannot be denied 
there is no custom or practice recorded or unrecorded in this 
Presidency under which a ryot receives compensation from the 
State or a Zemindar measured by the value of the crop lost owing 
to defects in the irrigation works which command his land. 

The application, therefore, of Subrahmanya Atyar’s test is of 
no assistance to the respondent, and we have to see whether with- 
out the aid of custom or practice, we can hold that there is in 
auly way imposed on the State the liability which the respondent 
seeks to enforce. 

It is argued that in the case to which we have referred 
(Sankaravadtoelu Pillat v. Secretary of State for India in Coun- 
ctl") Subrahmanya Atyar J, has decided that the duty of the Gov- 
érmment to maintain existing works of irrigation is an imperative 
as opposed to a permissive obligation, and that the liability to 
compensate individual ryots is to be inferred from the impera- 
tive nature of the duty. But the observations of the learned 
Judge are not to be considered without reference to the case 
which he was deciding when he made them, andit is clear from 
the context that his use of th: word ‘imperative’ was intended 
ouly to show that in maintaining existing irrigation works the 
Government, in the absence of negligence, are not responsible for 
injury caused by the execution of the operations undertaken in 
pursuance of the duty. Inthe English cases to which reference 
has already been made, the learned Judges have remarked on the 


1, (1904) I. L R. 28 M. 72, 
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inconvenience which would be caused if every person injured by 
non-feasance on the part of a body or a person entrusted with a 
‘public duty were entitled to come into Court with a demand 
for compensation for his own particular grievance, and this 
argument is particularly applicable to the present case where 
the public duty isthat of maintaining, out of public funds, a 
national system of irrigation over an area so extensive as British 
India. It is true that only a limited number of persons own 
land under any given tank or other irrigation work and the 
case is therefore not entirely on all fours with highway cases 
where the number of possible sufferers is unlimited, but the 
difference is merely one of the degree of inconvenience, and does 
not make the argument inapplicable generally. 

It was also argued for the respondent that the Govern- 
ment is liable as for breach of contract, and in support of this 
contention reliance was placed on Chinnappa Moodaliar v. 
v Sikka Natkan*. That case, no doubt, decides that the ryot’s 
right to a supply of water for irrigation is founded on contract, 
but that decision has been doubted in Sankaravadzvelu Pillat 
v. Secretary of State for India in Council? by Subrahmanya Atyar 
J. who holds that it goes too far in treating the irrigation rights 
of ryotwari owners as rights z» personam and that those rights 
ought, on principle and authority, to be held to partake of the 
nature of rights zw rem. The learned Judges in Chinnappa 
Moodaliar v. Sikka Nathan’ cite Krishna Atyan v. Venkata- 
chala Mudali? in support of their view, but that decision is 
based on a view of the relationship between the Government 
and the ryots which is not -now generally accepted—the view 
that the ryot holds his land of the Government as a tenant from 
year to year. The other case referred to in the same judgment, 
Ramachandra v. Narayanaswamt +, suggests that the view taken 
by Subrahmanya Aiyar J. was that held by the Court though the 
nature of the liability of the ryot who then interfered with 
the irrigation chanuel is not expressly laid down. Chinnappa 
Moodaltar v. Sikka Natkan} does not lay down the conditions 
of the supposed contract, and, as the authorities stand, we are 
not prepared to hold that the Government is bound by a con- 
tract with the plaintiff to maintain a supply of water for the 
irrigation of his land. 

We think the plaintiff has no cause of action and we 
reverse the decree of the District Judge and restore that of the 
District Munsif dismissing the suit. The plaintiff must pay 
the defendant’s costs throughout. 


1. (1900) I. L. B. 24 M. 36. "2 (1904) I L. R. 28 M. 72. 
B. (1872) 7.M. H. C. R, 60, 4. (1892) I, L R, 16 M, 333, 





The Secr 
tary of Ste 
v 
Veeran 
Reddi, 


878 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Muthu 
Nadan 
v 
Įagalingam 


Present :—Mr. Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 


2 


Muthu Payal alzas Muthu Nadan se Appellant* 


v. ' 
> 
Nagalingam & others .. Respondents. 
C. P. C. (Act XIV of 1882), S. 561—A/emo of objections—costs. 


‘Memorandum of objections filed under the old Code (of 1882) cannot be pressed 
if the original appeal itself is not heardf ; and the respondent is not, as a matter 
of right, entiled to his costs on his memorandum which has proved futile. 


Second appeal from the decree of the Court of the Subordi- 
nate Judge of Madura (East) in A. S. No. rrz of 1906, presented 
against the decree of the Court of the District Munsif of Mana 
Madura in O. S. No. 302 of 1904. l 

C. V. Ananiakrishna Iyer for appellant. 

S. Srinivasa Atyangar and M. Narayanasami Atyar for 
respondents. 

The Court delivered the following 

- JUDGMENT :—The appellant’s Vakil says he has no in- 
structions. The party does not appear. The second appeal is 
dismissed for default with costs. 

The second appeal havirig been dismissed for default, the 
respondent presses his memorandum of objections. It is admitted 
that such a memorandum under the old Code of Civil Procedure 
cannot be argued. It isnot a memorandum under rule 22 of 
order XLI of the New Code. In C. M.A. No. 124 of 1908 the 
question was not argued. We must, therefore, disallow this 
memorandum of objections. But ‘the respondent says he is 
entitled to his costs on the authority of Appeal Suit No. 208 of 
1905. All that that case decided was that the Court had juris- 
dictidf to allow costs upon sucha memorandum. That case does 
not compel us to hold that the respondent in every such case is 
entitled to the costs of his memorandum. In this case we are 
not satisfied we should allow costs onthe memorandum. The ` 
memorandum of objections is dismissed. , 

[f See also S.A. 222 of 1909 which is to the same effect on the first point. ] 





*S, A. No. 900 of 1907, 26th January, 1910, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Krishnaswami 
Aiyar. 
Vibudapriya Thirthaswami & others .. Apellants* 


1. (Plaintiffs) 
Esuf Sahib and others .. Respondents 
(Defendants). 


Highway —Dedication— Presunption—Restricted dedication — Dedica- Vibudapriya 
tion by Trustee of Hindu Temple—Presumptionin favour of reservation Thirtha- 


against Mahomedan procession, with music—Procession not an excessivejluser eee 
of the highway—Ownership in patia lands and non-patta lands. Esuf Sahib, 


Dedication must be presumed from user as a highway, whoever was 
the owner of the soil at the time of dedication. A general user in the case 
of a public highway would throw the burden of proving a reservation upon 
the person contending for it, the presumption being in favor of a dedi- 
cation without reservation if that be possible. 

Marching in procession, is not an excessive user of a highway.—| Sada- 
gopachari v. Krishnaswamy Rao! referred to and declared as overruling the 
dicta of Bhashyam Aiyangar and Subrahmanya Aiyar JJ. in Vijiaraghava- 
chari v. Emperor’ .) 

Obiter :—Property vested in trustees cannot be presumed to have been 
dedicated as a high-way where such dedication would be contrary to the 
trust. But where the dedication itself as a highway is established and there 
is no evidence to’show that the trustees (in this case, of a Hindu Temple) 
would have been acting contrary to the trust in dedicating the way to the 
publig without reservation-as to procession by the Mahomedans with 
music, the presumption in favour of a general dedication without reserva- 
tion is unrebutted. A presumption will arise in favour of a restricted dedi- 
cation if it be clearly proved that an unrestricted dedication by the trustees 
is illegal. : 

Question of relative ownership of the Government and the ryot in 
the soil of pattah lands and nou-patta lands dwelt upon. 

Appeal from the decree of the Subordinate Judge’s Court of 
South Canara in O. S. No. 44 of 1904. 


P. R. Sundara Atyar, K.N.Atyaand B. Sitarama Rao for 
appellants. 

K. Narayana Rao for respondents. 

P. R. Sundara Atyar for appellants.—Right of way is 
acquired by the public by reason of dedication and not by any 
grant or prescription—DiILLon, Municipal Corporations, p. 750 
et, seg ; Encyclopædia of the Laws of England, Vol. vi., p. 184; 

* A. No. 81 of 1906. E 5th September IgI0. 
I. (1907) I. L. R. 30 M. 185 (P,C.) 2. (1902) I. L. R. 26 M. 554. 


d * 
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Vibedepriye Tener v. Walsh. Incapacity to dedicate precludes the possi- 


Thirt 
swamy 


D. 
Esuf Sahib, 


bility of dedication; consequently acquisition of right by the 
public. It is incompetent to trustees of a Hindu tempie to dedi- 


‘cate the way to the public in the manner they are alleged to have 
done in this case. The way being within one of the prakarams 


of the temple, even supposing that the temple authorities can 

dedicate, dedication for purposes of procession with music ought 

not to be presumed. For incapacity to dedicate see PRATT on 

Highways p. 23; Rex v, The Inhabitants of Leake? ; Grand 
Function Canal Co. v. Petiy? ; Mulitner v. Midland Railway 

Company*. Under such circumstances no animus dedicandt which. 
is necessary (Poole v. Huskinson®) can be presumed. Extent 
of dedication is measured by extent of user—Badlard v. Dyson è. 

Iuconyenience to the owner by dedication is ground for presu- 

ming against dedication ~éézd. The fact that dedication would 

be a breach of trust is alsoareason for not presuming dedica- 
tion ; for circumstances that would rebut dedication—see PRATT, 

p. 3x. One act of interruption is more valuable than any amount 

of acquiescence—Poole v. Huskinson®. This is not a case 

governed by the Privy Council decision in Sadagopackariar v. 

RKrisknasawmy Rao”. The road has been found to be the private 

property of the temple. Such being the case, the road never 

vested in the Taluk Board. See Sections 3 (23) 49, 53 of the Local 

Boards Act and S. 8 of Act IIT of 1871. 

K. Narayana Rao, for respondents, contended that the road 
vested in the Local Board and that it was not incompetent for 
the trustees to dedicate. There was nothing inconsistent in it 
with the purpose of the temple; al any rate the fact of processions 
having been taken being admitted, the qualification as to music 
was for the plaintiffs to prove, which they have not. He con- 
tended also that the restriction placed by the Court below on the 
defendants’ right to carry procession during puja hours was an 
unnecessary and unwarranted restriction. 

P. R. Sundara Atyar, in reply, referred to Sheshayyan gar V. 
Sheshayyangar® iu support of the restriction by the Court below. 

I. (1881) 6 A. C. 636. 2. (1833) 5 B, and Ad. 4698, c, 39 R. R. 521. 


3. (1888) 21 Q. B D. 273. 4. (18579) IT Ch. D. 611, 
5. (1843) 11 M. and W. 827; 6. (1808} 9 R. R, 770 

s. c. 63 R. R. 782. 
7 (go I L. R. z0 M. r85 8. (1889) LLR. 2 M 343- 
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The Court delivered the following Vibanda pan 


JUDGMENTS :—Krishnaswamy Atyar J :—'The plaintiffs gad 
are trustees of a Hindu temple. They have instituted the ac- EsufSahib; 
tion to restrain the defendants, who represent the Mahomedan in- es 
habitants of Udipi, by means ofa permanent injunction from Aiyar J. 
marching in procession through the portions marked III-A and 
III-B in the plan, Exhibit WWW. The Subordinate Judge 
has given them a decree as prayed for as regards III-B. ‘The de- 
fendants made no claim to go in procession along III-B, and, as 
the respondents in the appeal before us, no attempt was made by 
them to object to that portion of the decree. As regards III-A, 
the Subordinate Judge has restrained the defendants from going 
in procession with music and reciting prayers while religious 
worship is going onin the plaintiffs’ temple. Mr. Sundara 
Aiyar who argued the case for the plaintiffs, who are the appel- 
lants before us, did not contest the right of the defendants to go 
in procession along III-A. But he argued against their right to 
- goin procession with music or repeating prayers at any time 
along III-A, whether worship was or was not carried on in the 
Hindu temple. Mr. Narayana Rao, for the respondents, objected 
to the Subordinate Judge’s decree restricting their right to go 
with music and reciting their prayers, to hours when there was 
no worship going on in the Hindu temple. The right to 
go in procession with music was the principal bone of contention 
before us. No serious effort was made to impugn the finding of 
the Subordinate Judge that III-A belongs to the temple. We 
are not prepared to dissent from that finding. In addition to the 
evidence detailed by the Subordinate Judge we may advert to 
the fact disclosed by the plan and the evidence of the plaintiffs’ 
witnesses Nos. 2 and 4 that there are traces of an old temple wall 
outside the limits of the street in question and on three sides of 
it. Starting then from the position that the subsoil of III-A 
vests in the temple, the next question is what rights the 
public have over the surface. III-A is a part of the big trunk 
road leading from Mangalore to Kalyanpur. It was the only 
road between those places till the coast road was opened legs 
than forty years ago according to the plaintiffs’ second witness. 

It is not in evidence when III-A was laid out. Itsorigin is lost 


in antiquity. The public has used it as a thoroughfare from 


Vibudapriya 
Thirtha- 
swamy 


v. 
tésuf Sahib. 
Krishna- 
swaini 
Aiyar J. 
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time immemorial. Dedication must be presumed from the user 
as a highway, whoever was the owner of the soil at the time of 
the dedication. Regina v. East Mark Tything>, and 
Turner v. Walsh? decide that the Crown is no exception. 
There is no evidence in this case of dedication by the trustees 
of the temple. The general prima facie presumption of law in 
England is that the freehold of the road ad medium filum is in 
the proprietors of land on either side (see Haigh v. West? and 
London & North Western Railway v. Westminster Corporation *) 
and that when the road was originally formed the proprietors on 
either side each contributed a portion of his land for the purpose 
—FHolmes v. Bellinghan® and In re Whites Charities: Charity 
Commissioners Y. The Mayor of London’. This rule is carried 
out so far in England as to raise the presumption that the waste 
land on each side of the road is the property ot the adjoining 
owners— Steel v. Prickett” and Doe dem Pring & another v. 
Pearsey*. These presumptions are based upon the fact that 
property in land vests in private owners. Dedication therefore of 
a highway under the Common Law arises by the act of the pri- 
vate owner of the soil. It may be open to question how far these 
principles have any application to India where it is not the ac- 
cepted theory that the property in land for which patta is issued 
is in the grantee of the patta from the Government more than in 
the Government itself--Mobarak Shahv. Toofany' . (See,however, 
Balbir Singh v. Secretary of State for india for Council*®.) Inthe 
case of waste lands at all events not included in a patta in ryot- 
wari tracts the property has unquestionably been treated as vest- 
ting in the Government. There is no reason to suppose that 
the dedication of III-A was originally made by the trustees of 
the temple rather than that a common owner of the site of the 
temple and of the road founded the temple and gave it the site 
and dedicated the highway to the public. The argument of 
Mr. Sundara Aiyer assumed ihat the trustees of the temple 





I. (1848) 17 L. J. Q. B. 177 S.C. 75 R. R. 653. 


2, (1881) 6 A. C. 636. 3- (1893) 2 Q. B. 19 at 29. 
4. (1902) 1 Ch. 269. 5- (1859) 29 L. J. C. P. 132 at p. 134. 
6. (1898) i Ch. 659 at 666. 7. (x819) 2 Stark 463. 

8. (1827) 7 B. & C. 304, g. (1878) I.L.R. 4 C. 206 


Io. (1899) I. L. R. 22 A. 96 
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must have dedicated the highway. He then proceeded to con- Vabudepeiye 
tend that it was upon the defendants to show that the dedication swamy 
was unrestricted, z.e., without any reservation; that an unrestrict- suf Sahib. 
ed dedication ought not to be presumed as ‘that would be con- krishna- 
trary to the powers of trustees of a Hindu temple who could not swamy 
make,a grant injurious to the interest of the temple ; and that, if PAVAJ 
there was a dedication without reservation, it would be invalid as 
contravening the purposes of a Hindu religious foundation like 

the temple in question. Although the nature of the user is the 

only basis for determining the extent of the dedication a general 

user in the case of a public highway would throw the burden of 

proving the reservation upon the person contending for it, The 

law would not restrict the pubiic to the exact mode of user of 

which there was evidence requiring the party pleading an un- 
restricted right to establish it. In Ballard v. Dyson' Chief 

Justice Mansfield, distinguishing between a public highway and 

private way, observed that in general a public highway is open 

to cattle, though it may be so unfrequented that no one has seen 

an instance of their going there ; but the presumption would be 

for cattle as well as carriages. In the case ofa private way, how- 

ever, he was ot opinion that where there was no grant, usage 

alone indicated the extent. Although it seems to be the better 

opinion at the present day that there may be a partial dedication 

of a highway, limited as to time or as to the extent of the user 

though not to a part of the public (see GLEN on Highways, pp. 

38, 39, Poole v. Huskinson? and Marguts of Stafford v. 
Coyney*) there is no instance in which the public being entitled 

to use the highway at all times and men and cattle and carriages 

being entitled to pass and repass, any restriction was imposed 

on the manner of passing along the highway. It is true a high- 

way is for passing and repassing, and it may amount to a trese 

pass to use it for other purposes. See Regina,v. Pratt*; Harrison 

v. Duke of Rutland"; Hickman x. Matsey®. Mr. Sundara Aiyar has 

not attempted to argue that marching in procession is an exces- 

sive use of a highway. That question, notwithstanding the 
observations of Mr. Justice Bhashyam Atyangar and Mr. Justice 








i. (1808) Taunton 279; 9 R. R. 770. 2. (1843)11 M. & W. 827. 
3. (1827) 7 B. & C. 257. 4. (1855) 4 E. & B. 860; 99 RR. 792. 
5. (1893) 1 Q. B. 142. 6. (1900) 1 Q. B. 752. 
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f ibudapriye Subrahmanya Atyar in Vijta Raghava Chariar v. Emperor, 
‘hirtha- 


swamy. 


vw 
$suf Sahib. 
Krisbna- 
swami 
Aiyar J. 


must now be deemed to haye beeu set at rest by the decision of 
the Privy Council in Sadagopa Chartar v. Krishnamoorthy Rao? 
approving entirely of the judgment of this Court in Sadagopa 
Chariar v. Rama Rao?. And the two cases of Kandasam?t 
Mudali v. Subroya Mudaly* and Mannada Mudali v. Nallaya 
Gounden® are explicit upon the point. The presumption of 
complete dedication was affirmed in Mannada Mudali v. 
Nallaya Gounden® by Benson and Sankaran Nair JJ. when they 
said: “ There is no evidence as to the origin of the user nor is 
there any evidence that the dedication was subject to any 
conditions.’ Dedication would be assumed if dedication was 
possible — Farquhar v. Newbury Rural District Council.’ 
Where there has been a general user by the publica dedi- 
cation without reservation would be presumed if that was 
possible. Mr. Sundara Aiyar’s contention that a dedication 
without reservation cannot be presumed to have been made 
by the trustees of a Hindu temple has not been supported 
by references to the ceremonial or ritualistic practices of 
Hindu temples. It has undoubtedly been held that property 
vested in trustees cannot be presumed to have been dedicated as 


„a highway where such dedication would be contrary to the 


trust. See Rex v. The Inhabitants of Leake” and Neaverson 
v. Peterborough Rural Council’; also PRaiT on Highways, p. 23. 
But that is not sufficient to justify a conclusion of no dedica- 
tion when the user asa highway for all purposes is established 
and objection is taken only to processions with music as opposed 
to the religious usages of the temple. It is enough, however, to 
Say that as no evidence has been adduced in this case that the 
procession with music of the Mahomedan inhabitants would 
contravene the purposes of the trusts of the Hindu temple there 
isno impediment tothe presumption ofa dedication by the 
trustees of the kighway unrestricted as to the mode in which 
the procession might be carried. But, as pointed out already, 
we are not obliged by any evidence in the case to suppose that 








I. (1902) I.L.R. 26 M. 554. 2. (1907) I.L.R. 30 M. 185. 

3. (1902) I.L.R. 26 M. 376. 4. ' (1909) I.L.R. 32 M. 478 p. 529. 
5 (1909) I.L.R. 32 M. 527. 6. (1999) I Ch, I2. 

7. (1833)5 B. & Ad. 469; 39 R. R. 521. 8. (I90I) I Ch. 22. 
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the highway was dedicated by the ‘trustees of the temple. If yee 
it was not, no question of the legality of an unreserved dedica- swamy 
tion can possibly arise. It followsthat the Subordinate Judge pent Sahib. 
was wrong in granting the injunction as regards III-A. We kishne- 
must, therefore, dismiss the appeal with costs and allow the swami 
memorandum of objections in part by dismissing the suitas re- maya ds 
gards the injunction granted in respect of III-A. Butas the 
respondents have partially failed with reference to the memoran- 
dum of objections, we make no order as to costs in regard toit., 
Wallis J:—I agree, and will only add that if it were 

l proved that an unrestricted dedication by the trustees would be 
illegal—which has not been proved here—then a presumption 

in favour of a restricted: dedication might arise asin Grand 
Function Canal Company v. Petley1, but before such a presump- 

-tion could be raised I think an illegality of the kind suggested 

- would have to be very clearly proved. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—Mr. Justice Benson and Mr, Justice Krishna- 


swami Aiyar. | 


Nilayathakshi Ammal ..  Appellant* 
v. ‘ (Plaintif) 
The Taluq Board, Mayavaram, through 
its President ... Respondent 
(Defendant). 
Charitable Fndowments—Madras Acts—Local. Boards Act V of 1884, S. 51 Pate eres 
Madras Regulation VII of 1817, BS., 23, 5, 13— Management of charity transferred ` y 


to Talug Board—Right of inspection of accounts in the absence of any allegation as to The Talus 
mismanage nent — Practice — Pleadings—Powers of Talugq Board—No power to M Board, 
uppoint trustee. . ayavararm 
Where a will contained the following clause ‘“‘I have appointed certain persons 
(named) as trustees. The said persons shal] properly conduct the said charities and 
maintain correct accounts therefor in bound books accessible to all the persons”—and 
the Board of Revenue made over the management to the Taluk Board in consequence 
of alleged mismanagement of the trust in pursuance of 8.51 of Madras Act V of 1884, 
Held ina suit for inspection of the accounts of the charity against the Taluk 
Board by one of the trustees originally appointed by the testator ~~ 
That the suit for inspection was not maintainable in the absence of any aver- 
ment as to mismanagement by the Taluq Board. f 


1. (1888) 21 Q. B. D. 273. l 
*S, A. 1903 of 1908. 2ist April 1910. 
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Where the management is transferred to a statutory body the statute should be 


<shi Aminal looked into and not the instrument of trust for finding out the duties of the Manager. 


v. 
The Taluq 
Board, 
dayavarain. 


Obiter:—S. 51 of Madras Act V of 1884 has not the effect of continuing the 
“local agents” referred in Regulation VII of 1817. Thesubstitution of the Taluk Board 
for the Board of Revenue is limited to powers and duties that are referred toin Ss, 2, 
3 and 6 of Regulation VII of 1817, and does not include the power of appointing 
trustees ; and consequently, the Taluk Board to which the Board of Revenue has 
transferred the management of a charity under S. 50 of the Madras Local Boards Act 
has not the power to appoint trustees. 

Second appeal from the decree of the District Court of Tanjore 
in A. S. No.729 of 1907 presented against the decree of the Court 
of the District Munsif of Mayavaram in O. S. No. 33 of 1906. 

The Advocate-General (P. S. Sivaswamt Aiyar) for appellant. 

T. V. Seshagiri Atyar and T. Natesa Atyar for respondent. 

The Court delivered the following l 

JUDGMENT :—The plaintiff claims to inspect the account 
of a charity and has made the Taluk Board of Mayavaram 
defendants. By the will of the plaintif’s deceased husband, 
certain charities were created and trustees appointed. ‘The 
plaintiff was one of them.. In consequence of the alleged 
mismanagement the Board of Revenue intervened. It must be 
assumed for the purposes of this case that the management and 
superintendence of the endowment were made over to the Taluk 
Board under S. 51 of Madras Act V of 1884. The possession 
of the endowment property passed to the Taluk Board in 
due course. ‘The plaintiff has ceased to be a trustee of the 
endowment and claims the right to inspect under a special clause 
in the will which runs as follows :—“ I have appointed certain 
persons (named) as trustees. ‘The said persons shall properly 
conduct the said charities according to their present scale and 
maintain correct accounts therefor in bound books accessible to 
all the persons.” ‘The power is given by the instrument to the 
trustees appointed for the nomination of their successors after 
their death. If the trustees make default in management and 
resign office the Government is given the power of appoint- 
ing other trustees in their stead. There is no mention of the 
duty of maintaining correct accounts. accessible to allin the 
case of the successors to be appointed by the trustees named or 
by the Government. It may, however, be assumed that it was 
the testator’s intention that such a duty should be attached to 
the successors as well. But it is another question altogether 


% 
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whether the objection to maintain accounts accessible to all at- Nilayatha- 
taches to the Taluq Board which takes the place of the trustees Eshi ae 
appointed by the testator under special statutory authority inthe the Taluq 
absence ofa special direction in the statute itself. We do not Board, 
suggest that the Taluq Board as managers of a charity are not Mayavaram. 
bound to maintain accounts like all managers of charitable insti- 

tutions. But, as conceded by the learned Advocate-General, 

there would be no duty in such a case to allow inspection to any 

member of the public when there is no averment of mismanage- 

ment. The question merely is whether, in the absence of a 

charge of mismanagement, the direction contained in the will as 

to maintenance of accounts accessible to the public will Zso facto 

impose the obligation upon the statutory body which enters upon 
management under statutory powers. We think we must answer 

this in the negative. The duty to keep and give inspection of 
accounts is part of the function of management. When it is 
transferred by aspecial law toa statutory body we must look to 

that law and not tothe instrument of trust for the duties of the 
manager. There being no provision in the Act requiring him to 

give the inspection sought for and no general right of inspection 

on a charge of mismanagement being now in question, we must 

negative the plaintiffs claim. ‘This is sufficient to disposé of the 

second appeal. But the question has been argued at some 

length as to whether the action is maintainable against the 

Taluq Board, when it has transferred the management to another 

person, as in this case it is alleged to havedone. This raises the 

further question whether the Taluk Board which has taken over 

the management under S. 5x of the Local Boards Act can ap- 

point an independent trustee so as to divest itself of its duty of 
management. It has been held that under Regulation VII of 

1817, the Board of Revenue has merely the powers of superin- 
tendence and not the right of actual management. The case 
Vencatesa Nayudu v. Strtman Shatagopa Shri Shatapaswamz, 

if it does not actually decide it, suggests this view in more 

than one place as the proper view totake with regard to the 

powers of the Board of Revenue. In Panduranga v. Nagappa,? 
Muthusawmi Azyar and Parker JJ. point out that the powers 

of the Board of Revenue were primarily powers of supervision 

aud control and that the committee constituted under Act XX 

of 1863 which was given the same powers as the Board of 


“x, (1872) 7 M. H. C. R. p: 77. 2. (1889) I. L. R. 12 M. 366. 
$ 
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Revenue had under Regulation VII of 1817, was not entitled to 
sue for possession. In- the Chairman, Municipal Council, Rajah. 
mundry v. Surla Venkataswarulu alias Venkatakrishna Brahma- 
swarulut it has been held that powers and duties of management 
did not attach to the Board of Revenue under Regulation VII 
of 1817 and they had no right to maintain a suit upon a bond 
executed in favour of a charitable foundation. But where, 
under S. 51, an institution is transferred by the Board of Revenue 
to the control of a Taluk Board, both powers of superintendence 
and of management are made over. To adopt the words of 
Munro and Miller JJ. to the facts of this case, the contention that 
the Taluk Board has merely stepped into the shoes of the Board 
of Revenue ard has no greater powers does not seem to be correct. 
What was made over to the Taluk Board under S. 51 of the Local 
Boards Act was not only the superintendence of the charity but 
also the actual management. Is it competent to the Taluk Board 
to divest itself of the management given to it by virtue of S. 5I 
of the Local Boards Act? Mr. Seshagiri Aiyar contends that 
it is competent to the Taluk Board to do so and he relies on 
the clause in S. 51 of Act. V of 1884 which runs as follows :— 
“Thereupon all powers and duties which attach to the Board ot 
Revenue in respect thereof shall attach to such Local Board as 
if such Board had been specifically named inthe said Regula- 
tion.” It is said that the power to appoint trustees is among the 
powers of the Board of Revenue under the Regulation and that, 
therefore,the Taluk Board has alike power. It is again contended 
that the. provision that all powers of the Board of Revenue shall 
attach as if the Local Board had been named in the Regulation 
effects the substitution of the Local Board for the Board of 
Revenue wherever the latter term is employed in the Regulation. 
The question does nut appear to us to be free from difficulty, but 
we are inclined to hold that the contention is not right. In 
the first place, unlike the Board of Revenue which bas no 
management, the Taluk Board is given powers of management, 
which must be deemed to be inconsistent, in the absence of 
specific authority, with a right to delegate the management. 
In the second place, the power of appointing trustees vesting in 
the Board of Revenue under S. 13 of the Regulation and the 











I. (1907) 1. L. R. 31 M. It. 
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pre-requisite of such appointment being the receipt of a report eae nde 
A 
from local agents, designated or appointed under the Regu- 5 aoe 


_ Jation, it is difficult to argue that the Taluk Board has the same The Talug 
Board, 


power of appointment when no jocal agents can be said to be 
Mayavaram 


contemplated as working under the Taluk Board and making 
reports to it. Reading Ss. 7 and 8 of the Regulation together 
it seems fairly clear that the local agents are public officers. We 
cannot suppose that S. sı which continues to the Taluk 
Board the powers and duties of the Board of Revenue has the 
effect of continuing to maintain local agents who are public 
officers under the authority of the Taluk Board. The powers and 
duties which are continued are probably those that are referred 
to in Ss. 2,3 and 5 of the Regulation and not necessarily 
powers of superintendence over local agents. S. 51 does not 
continue any duties or local agents towards Taluk Boards. 
The substitution of the Taluk Board for the Board of Revenue 
is limited to the powers and duties which attach to the Board of 
Revenue. We are inclined to hold that the Taluk Board does 
not possess the power of appointing trustees which the Board of 
Revenue had in virtue of the provision contained in S. 13 of the 
Regulation. It was suggested that S. 3 of the Regulation 
might be so construed as including the power to appoint trustees. 
We doubt whether it is admissible to include such an impor- 
tant power as that of appointing trustees under the general words 
of “taking such measures as may be necessary to ensure that all 
endowments are duly appropriated to the purposes for which they 
were destined.” If S. 3 included such power of appointment 
it might, no doubt, be contended that the same power passed to 
the Taluk Board. But in the face of the specific provision 
contained in S. 13 of the Regulation we are disinclined to hold 
. that the same power is to be swept into the somewhat general 
language of S. 3 of the Regulation. In this view, it follows 
that the Taluk Board has not the power to appoint indepen- 
dent trustees for the management of institutions taken over by 
it ander S. 51 of the Local Boards Act. Having regard, however, 
_ to the opinion already expressed as to the plaintiffs right to 
claim inspection, we must dismiss the second appeal, but, in 
the circumstances, without costs. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, | a 


[ON APPEAL FROM THE ALLAHABAD HIGH Covrt.] 


Present :—Lord Atkinson, Lord Shaw, Sir Arthur . Wilson 
and Mr. Ameer Ali. 


Bohra Thakur Das & others . .. Appellants* 


U. 


The Collector of Aligarh & others .» Respondents. 


Mortgage bond—Construction—Usufructuary mortgage of two properties 
—Morigagee purchasing one of themin execution ofa decree on a prior 
morigage—Liability of the other property ito pay the whole mortgage debt— 
Mortgagee’s undertaking to pay the Government revenue—Suit to redeem the 
other property by purchasers of equity of redemption—Mortgagee's right to 
tack on the amount of Government revenue baid—Laches—Equity. 


Where two properties 4 and B were mortgaged to secure a debt, while 
one of them, B, had previously been mortgaged to secure a different debt 
due to the same person, and the property Z was sold in execution of a decree 
obtained on the prior debt and bought by the mortgagee himself: 


Held that the property 4 was liable to bear the entire burden of the 
subsequent mortgage debt. 


Under the terms of the mortgage the mortgagee was to have possession 
of the mortgaged properties, realise the rents and profits and pay therewith . 
the Government revenue due on each property and retain a sum of money 
for-interest paying the balance as malikana to the mortgagor. It was further 
stipulated that the mortgagee should pay the increase in Governinent reve- 
nue and deduct it from the makkana due. The mortgagee paid the excess re- 
venue due on 4 and B and claimed to tack on the excess revenue he paid in 
respect of property B before the execution sale to him to the amount 
payable on redemption of 4. The mortgagee’s name was placed on the 
Collector’s register as mortgagee in possession. The redemption was 
sought for by a purchaser from the original mortgagor. 


Held :—That it was the plain duty of the mortgagee to pay the Govern- 
ment revenue for both 4 and B; and he cannot he allowed to throw on 
the mortgagor the burden of his own laches in not deducting the amount 
paid from the'malikana due on property B, before his purchase. 


Heid also:—That any equity which „might have been invoked by the 
mortgagee against the original mortgagor did not subsist as between the 
mortgagee and the purchaser of the equity of redemption. 

Two appeals (consolidated by an Order of His Majesty in 
Council) against twb judgments and decrees of the High Court 








* 1910 June 8 & 9 and July 25, 
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of Judicaturé for the North-Western Provinces, dated the roth 
April, 1906, in a suit for redemption of a mortgage in which the 


. Courts below differed as tothe amount of redemption miy pay- 


able by the plaintiffs (appellants). 


The main question for determination on the appeals related 
to the amount of redemption money payable by the ap- 
pellants. 


On the sth July, 1870, one Mr. William Lineans Gardner 


Thakur Da 
v. 
Collector c 
Aligarh. 


executed a mortgage deed in favour of one Bakhshi Nand Kishore . 


(now represented by the Collector of Aligarh) by which he 
hypothecated with possession 11 Biswa Zamindari in Mauza 
Kachaura, and 6 Biswa Zemindari in Mouza Agrana Jarara for 
Rs. 5,000 with interest at 12 per cent. per annum. The mort- 
gagee duly obtained possession of the property mortgaged. 
The important terms of the deed of mortgage were the 
following :— 


“ The said mortgagee should like myself remain in posses- 
sion of the mortgaged property aforesaid from 1870 up to the end 
of August, 1881, and pay the Government revenue of his own 
authority. As regards the interest, which I have agreed to pay 
to the creditor, at the rate of Re. r per cent. per mensem, I have 
made this arrangement that the mortgagee should himself take 
Rs. 600 a year on account of interest on Rs. 5,000 trom the pro- 
fits of the mortgaged property, and I should continue to take 
Rs. 2,400 a year, and shall give receipts for the same. If there 
remains any other amount of profit, the mortgagee shall be 
entitled ‘to it by right of making collections. I shall have no 
claim toit. Themortgagee, like myself, shall have power to 
make collections and assessments in respect of the property in 
both the villages mortgaged, and to enhance the rent of tenants. 
I shall not .in any way interfere with it, nor shall I have any- 
thing to do with increase or decrease. The mortgagee shall be 
entitled to profits and liable to loss in future. If, at the recent 
settlement, the Government revenue, which is paid at present, 
is enhanced or decreased: to some extent, I shall be entitled to 
and liable for it,. and the mortgagee shall have nothing to do 

‘with it. After the expiry of the term of the mortgage, whenever 
I shall pay the principal mortgage money, I shall get the 
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‘bakur Das property redeemed and takeit into my possession. I shall not have 


Sollector of 


Aligarh. 


power to get the mortgaged property redeemed during the term 
of the mortgage. If perchance auy money remains unpaid by the 
cultivators andis not realised by the mortgagee at the time of 
the redemption of mortgage, or the mortgagee spends some 
money out of his own pocket in the construction and tepair of 
wells during the period of his possession, I shall pay that amount 
also, together with interest at Re. ı per cent., at the time of 
redemption of mortgage without any objection or excise.” 


Prior to the said deed the mortgagor had executed a simple ° 
mortgage of the entire 20 Biswa Zamindari in the said Mauza 
Kachaura onthe 2tst December, 1868, in favour of Bakhshi 
Nand Kishore, aforesaid, and one Dwarka Das. The mortgagees 
obtained a decree on the prior mortgage, and the said 20 Biswa 
in Mauza Kachaura ‘was sold in execution thereof, and was 
purchased by the mortgagees (decree-holders) on the 2oth June, 
1878. The proceeds of the auction sale proved insufficient to 
satisfy the full decretal amount. The said Bakhshi Nand 
Kishore thus became absolute owner and ‘possessor of rr Biswa 
Zamindari in Mauza Kachaura jointly with the legal representa- ` 
tive of the said Dwarka Das. But the auction purchasers failed 
to recover possession of the remaining 9 Biswa in Mauza Kachau- 
ra as it was established in subsequent litigation that the mort- 
gagor had no proprietary interest in that property. 


On the zoth December, 1873, the equity of redemption in 6 
Biswa of Agrana was purchased by one Akhe Ram. Akhe 
Ram, who, by reason of his purchase, had become ‘entitled in 


‘room of Mr. Lineans Gardner to the proportion of Rs. 2,400 


chargeable on Agrana sued Nand Kishore for recovery thereof _ 
and ultimately got a decree from the High Court. He similar- 
ly recovered by suits the said proportion due for the subsequent 
years till 1281 Fasli. 


In 1874, the Government revenue payable for Mauza Ka- 
chaura was enhanced by Rs. 895-15-9, which amount the mort- 
gagee Bakhshi Nand Kishore paid for six years from 1873 to 
1878, The enhanced revenue for Agrana was paid by the mort- 
gagee, who deducted each year the amount so paid from the 
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proportionate malzkana payable to the mortgagor or his represen- Thakur Da 
s a ‘ v, 


tative in title in respect of that village. , eee 


Out of the 6 Biswa of Agrana, Akhe Ram’s right in 5} Aligarh. 
Biswa passed to the appellants, who had been paid a propor- 
tion of the Rs. 2,400 till 1307 Fasli by the Court of Wards, 
which held possession of Nand Kishore’s estate, but less than 
what the appellants alleged was due. l 


On the 4th July, r901, the appellants instituted the present 
suit in the Court of the Additional Subordinate Judge of Ali- 
garh for redemption of 5} Biswa of Mauza Agrana Jarara alleg- 
ing, enter ala, that the property they were seeking to redeem 
was liable to a proportionate part of the principal debt of 
Rs. 5,000; that the balance of that debt was payable from the 
other security, vzz., Mauza Kachaura ;and that the integrity of 
the mortgage was broken by reason of the respondent’s purchase 
of the 20th June, 1878. 


The respondent pleaded (znźer alza) that the village Ka- 
chaura did not belong to Mr. Gardner, and that, therefore, the 
mortgage was limited to, and the whole amount due on it was 
realisable from, the said village Agrana; that the sale of the 
20th June, 1878, did not destroy the joint character of the 
mortgage; that the 6 Biswa of that village could be re 
deemed only on payment of all the sums due and owing 
under the conditions of the mortgage deed, dated the 5th 
January, 1870; that the mortgage contained a clause to 
the effect that if, at a fresh settlement, the Government 
reventie should be increased, or decreased, the mortgagor 
would be responsible for it ; that after the execution of the said 
mortgage the revenue of the 11 Biswa in the village Kachaura 
had been enhanced by Rs. 895-15-9 annually, and that of the 
6 Biswa inthe village Agrana by Rs. 532-3-0, and that the 
mortgagee was entitled to be paidiby the mortgagor orhis succes- 
sors these enhanced amounts of revenue with interest at 12 per 
cent, 


The appellants expressed their willingness to redeem the 
entire 6 Biswain Mauza Agrana Farara, but joined issue with 
the respondent on the pleas relating to the amount of money. 
payable. 
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ee Das The Additional Subordinate Judge fixed ten issues, but 

‘ollector of tBOse material for the purpose of this report were the follow- 
Aligarh. ing :— 

(1) Was the whole of the mortgage debt chargeable on 

Agrana only? Was the unity of the mortgage split up by the 


sale on the 2oth June, 197R 


(2) Was any, and “what sum payable to the defendants 
on account of enhanced revenue ? 


(9) What is tbe entire amount to be paid for the` purpose 
of obtaining redemption? 


On the 23rd of December, 1902,the Subordinate Judge made 
his decree by which he ordered that upon the appellants paying 
to the respondent the sum of Rs. 7,585-12-1 on the 23rd 
of June, 1903, the respondent should re-convey the property to 
the appellants free from all encumbrances created by them, 

' With reference to the first issue he found that the whole debt 
had to be accounted for as if the village Agrana alone had origi- 
nally been mortgaged, and that, on it the whole mortgage debt- 
was chargeable. With regard to the second issue he decided’ 
that the respondents were entitled tothe enhanced revenue of 
the village Agrana only, and not to the enhanced revenue of the 
village Kachaura. l 


Both parties appealed to the Court of the District Judge of 
Aligarh On the and of January, 1908, the District Judge, with 
regard to the appeal of the respondent, held that the appellants 
were not liable to pay the increased amount of Government re- 
venue assessed and paid in respect of the village Kachaura. 
And with regard to the appeal of the appellants he slightly 
‘modified the decree of the First Court in regard to certain items 
of the account, but, on the question whether the appellants 
could redeem the 6 Biswa of the village Agrana by paying only 
a proportional part of the debt he agreed with the Subordinate 
Judge in holding that, the Kachaura property being no security . 
at all for the mortgage debt, the Agrana property must be held 
liable for the whole, and could not be redeemed without the pay- 
ment of the whole debt. The result of the-two appeals to the 
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District Judge was that the adown decreed by the First Court as ka Ds 
payable to the respondent was reduced from Rs. 7,585-12-1 to oai tort 
Rs. 6,870-11-8. ; Aligarh. 


Both parties appealed to the High Court. The appellants’ 
appeal was No. 265 of 1904, and the respondents’ No. 298, 
of 1904. The High Court delivered its judgment on the roth 
April, 1906. It held that the appellants were liable to pay the 
entire mortgage debt ; and further held that they were also li- 

‘able to pay the enhanced Government revenue with interest at 
12 percent. per annum. In the result the High Court dismissed 
the appellants’ appeal and allowed the respondents’ appeal in 
part, and passed a decree accordingly. For a full report of the 
judgment see Bohra Thakur Das v. The Collector of Aligarh $. 


The appellants then brought the present appeals to His 
Majesty in Council. 


De Gruy ther, K.C., and B. Dube, for the appellants:— 
The mortgagee is not entitled to tack on to the principal debt the 
- enhanced amount of Government revenue for Mauza Kachaura, 
and realise the same from the property other than Mauza Ka- 
chaura. The Transfer of Property Act (IV of 1882) does not 
apply to this case, but it does apply, as held by the High Court 
on the authority of Girdhard Lal v. Bholanath ?. S.72 must 
be read with S. 76 of that Act, and as under the mortgage © 
the mortgagee undertakes the duty of paying the Govern- 
ment revenue, he is not now entitled to succeed in his 


- claim as against the appellants. Kamaya Naik v. -Devapa 


Rudra Naik 3 does not apply as the mortgagee in this case is as 
much bound to pay the Government revenue‘as the mortgagor. 
In any case the mortgagee is not entitled to any interest on the 
enhanced amount of the Government revenue. The suit is not 
brought by the mortgagee, and whatever eqnity there may be bee 
tween the mortgagee and the mortgagor under the circumstances 
of this case, there could be no question of any such equity between 
the appellants and the mortgagee. 





“4. (1906) LL.R. 28 A1. 593. 2. (1888) I.L.R. 10 A 611, 
3. (1896) 1. È. R. 22 B. 440, 


*2 


pa 


nakur Das - 


dilector of 
Aligarh. 
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G. E. A. Ross and A. M. Dunne, for respondent, 
adopted the argument on which the High Court based its judg- 
ment, and submitted that under the circumstances the burden 
of the whole mortgage fell entirely on the village Agrana, and 
that the mortgagee was entitled to get from the appellants the 
enchanced Government revenue assessed on Kachaura for the 
years 1873 to 1878, with interest thereon at 12 per cent. 


De Gruyther, in reply, further referred to the Civil Pro- 
cedure Code (Act XIV of 1882) S. 584; the Indian Contract Act 
(IX of 1872) S. 69; the Indian Trusts Act (II of 1882), S. 90; 
and Kanu Ram Das v. Mozaffer Hosain Saha 1. 


The judgment of their Lordships was delivered by 

Mr. Ameer Alt,—These two appeals, which have been con- 
solidated by an Order of His Majesty in Council, arise out of a 
suit for redemption brought by the appellants in the Court of 
the Subordinate Judge of Aligarh in the United Provinces. 


The property in suit, ‘a 6-biswa share of Mouzah Agrana, 
was, with an r1-biswa share of Mouzah Kachaura, mortgaged 
iù January 1870, by Mr. William L. Gardiner to one Bakhshi 
Nand Kishore, since deceased, fora sum of Rs. 5,000. Under 
the terms of the mortgage the mortgagee was to have possession 
of the mortgaged properties, realise the rents and profits and pay 
therewith the Government revenue which was separately assess- 
ed on the two shares. Out of the balance he was to retain 
Rs. €00 for the interest on the loan and pay the mortgagor a 
yearly sum of Rs. 3,400 as malzkana or proprietor’s allowance. 
In view of settlement proceedings in progress at the time, the 
deed further provided that “if at the recent settlement the 
Government revenue, which is paid at present, is enhanced or 
decreased to some extent, I [meaning the mortgagor] shall be 
entitled and liable for it, and the mortgagee shall have nothing to 
do with it.” 

As a matter of fact, the revenue respectively assessed on the 
two properties was enhanced, in the case of Kachauta by 
Rs. 895; in that of Agrana by Rs. 469. 

On 20th December 1873, the equity of redemption in Agrana 
was acquired by the predecessor in title of the appellants who 





1, (1887) I, L. R, 14 O, 809, at p, 825, 
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afterwards sued and obtained a decree for the apportionment of Thakur D, 
the mal¢kana due in respect of the 6-biswa share of Agrana. Sater 
Admittedly, the plaintiffs, appellants, have since received from Ajigarh. 
Nand Kishore or his representatives the mal¢kana for Agrana less 
the enhanced amount of the Government revenue assessed on it. 


William Gardiner appears to have executed in 1868 asimple 
mortgage of Kachaura in favour of Nand Kishore and another, 
who in 1878 purchased the property in execution of a decree on 
their mortgage. They obtained possession, however, of only II- 
biswa share under a decree of the Court. 


In the present suit the appellants seek to redeem Agrana 
upon payment of a proportionate share of the Rs. 5,000, their con- 
tention being that as.Nand Kishore purchased oné of the pro- 
perties on which the mortgage debt was secured, it was pro tanto 
satisfied, and Agrana was only liable for the share legitimately 
chargeable on it. As Kachaura was sold and purchased by 
‘Nand Kishore in execution and part satisfaction of a decree 
obtained on the prior mortgage of 1868, the Courts in India pro- _ 
perly overruled the appellants’ contention which has not been 
pressed before this Board. 


Agrana, therefore, is now liable for the entirety of the mort- 
gage debt. But the defendant, the.Collector of Aligarh, repre- 
senting the estate of Nand -Kishore, among other pleas, urged 
that the mortgagee had from the date of the enhancement up to 
the time of his purchase paid the additional revenue assessed on 
Kachaura for which the mortgagor had made himself liable, and 
he was consequently entitled to tack on to the mortgage debt 
the amounts so paid, with interest from 1873 to 1878. 


This claim was disallowed by the Court of first instancé 
whose judgment was affirmed by the District Court. In second 
appeal by the defendant the High Court of Allahabad has taken 
a different view. It has held upon the construction of the clause 
in the mortgage bond relating to the liability of the mortgagor 
in case of enhancement of Goverament revenue that as the 
mortgagor did not fulfil his promise to pay the enhancement to 
save the property from being proceeded against for arrears of 
Government revenue, the defendants were entitled to the amount 
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ae Das of Rs. 895-15-9 which they paid from 1873 to 1878 inclusive, 

ollector of With interest. ‘The accounts taken on this basis have swelled 

Aligarh. the amount payable by the appellants in order to redeem Agrana 
to over Rs. 30,000. 


Their Lordships regret they cannot concur with the learned 
Judges of High Court either in the construction of the clause 
under reference or in the view they have expressed regarding the 
liability for the payment of the enhanced amount of the assess- 
ment on Kachaura. The mortgage bond provided that the mort- 
gagee should, like the mortgagor, remain in possession of the 
mortgaged properties during the term of the mortgage, and “pay 
the Government revenue oi his own authority.” He had thus 
undertaken the duty of meeting the Government demand. The pro- 
vision was as much for his own safety as that of the mortgagor. 
The condition as to mutation of names may be taken to have 
been duly carried out and his name placed on the Collector’s 
Register as mortgagee in possession. The demand for payment 
of Government revenue would in the ordinary course be made 


upon him. 


The maltkana had been fixed on the basis of the existing 
revenue on the two properties; but as settlement proceedings 
were pending which involved a possibility of a modification in the 
assessment, the parties provided that in case of reduction the 
mortgagor should have the benefit, whilst in case of enhance- 
ment the liability should be his. In other words, if the assess- 
ment was lowered, he would receive more by way of malzkana, 
whilst if it was enhanced he would be entitled to less. 


Their Lordships do not understand that the mortgagor, by the 
clause under reference, agreed to pay year by year separately the 
enhanced amount to meet the Government demand, or that the 
clause inany way altered the liability of the mortgagee in pos- 
session to pay the Government revenue assessed on the mortgag- 
ed properties. The conduct of the mortgagee in respect of 
Agrana may be taken as affording some indication of the meaning 
the parties attached to the clause. After the decree for the 
apportionment of the maltkana in respect of Agrana, he in- 
variably deducted the additional amount of the assessment from 
the sum payable to the appellants, Instead of taking the same 
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course with regard to Kachaura, he appears to have paid to the 


mortgagor the whole malikana less the share payable for Collector o 
Aligarh, 


Thakur Ds 
a 


Agrana. 


In their Lordships’ judgment the principle on which the 
learned Judges of the High Court have based their view of the 
rights of the parties is not applicable to the circumstances of the 
present case. It was the plain duty of the mortgagee to pay the 
Government revenue for both properties; in one case he took 
care to protect himself by deducting the enhanced revenue from 
the malikana ; in the other he omitted to do so. Whatever the 
reason, he cannot be allowed now to throw the burden of his own 
laches on Agrana. 


In the present suit it is not the mortgagor who is seeking to 
redeem the property ; and it seems to their Lordships that any 
equity that might have been invoked against him does not arise 
as against the plaintiff. 


On the whole their Lordships are of opinion that the decree 
of the High Court, dated the toth April 1906, in Second Appeal 
265 of 1904, should be affirmed, and the decree of the High 
Court of even date in Second Appeal 298 of 1904, should be 
discharged, and in lieu thereof it should be ordered that the 
accounts between the parties should be taken on the lines laid 
down by the District Judge in partial modification of the Order 
of the Court of first instance. And their Lordships will humbly 
advise His Majesty accordingly. 


Their Lordships think that, in the circumstances, the 
parties should bear their respective costs before this Board and 
in the High Court. 


Solicitors for appellants.— Barrow, Rogers and Nevill. 


Solicitor for respondents.—-Zhe Solicitor, India Office. 
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Kedar. Nath IN THE JUDICIAL COMMITTEE OF THE 
V ~ 
a ave PRIVY COUNCIL. 


{ON APPEAL FROM THE JUDICIAL COMMISSIONER’S COURT, OupH.] 


Present :~Lord Macnaghten, Lord Collins, Sir Arthur Wil- 
son and Mr. Ameer Ali 


Maharaj Kedar Nath & others s Appellants* 
v. ` 
Thakur Ratan Singh gs Respondent. 


Hindu Law—Joint family broperty—Con fiscation—Government grant of 
a part of the property to one member of the Samily— Whether the estate com- 
prised in the grant was joint or separate—Separation o f one member of the 


joint family—His subsequent claim to a share of the joint property— 
Partition, 


Before the annexation of Ondh certain estates belonged toan undivi- 
ded Hindu family consisting of three brothers, G., U., and R., of whom G., 
the eldest, was the manager. The estates were confiscated, but the Govern- 
ment made G. a grant of the estate in suit. G., when examined with a view 
to the preparation of the khewat of the estate, stated that he and his bro- 
thers were ‘joint in equal shares.” The khewat, which was signed by 
the three brothers and countersigned by the presiding officer, gave under 
the heads “Shares of Proprietors ” and “ Names of Zamindars,” the names 
of the three brothers “all three in equal shares.” G. never disputed the 
right and title of his brothers to a joint share in the property ; 

Held, that it must be inferred that under a family arrangement, which 
could not now be questioned, the three brothers became jointly entitled as 


members of an undivided Hindu family to the estate in suit, although the 
Government grant was to G. alone. 


The three brothers continued to live jointly until 1867, when U. quar- 
reled with G., left the family home, and brought a suit for partition. R., 
too, brought a similar suit, claiming one-third of the estate, but he re- 
mained with G, and withdrew his claim. G., died in 1869. U., then, made 
G’s widow a defendant and a decree was made by consent giving U. one- 
third of the estate, X. made an arrangement with G's widow, who executed 
a will in his favour, that she was to remain in possession, and that his 
tights were to be in abeyance during her life. On the death of G’s widow 
in 1896, U. claimed one-half or in the alternative one-fourth share of the 
two-thirds of the estate that was in her pussession during her life: 


Held, on the evidence, that U. had altogether failed to prove that G. 
died entitled to either two-thirds or one-third of the estate as separate pro. 
perty ; and that X. remained joint with G. till the latter's death and then 
became entitled to two-thirds of the estate. 

Appeal from a decree of the Court of the Judical Commis- 
sioner of Oudh (May 4, 1906) reversing that of the Court of the 
Subordinate Judge of Sitapur (March 24th, 1905). 


* 1910 April 1g & 20, and June 7. 
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The main question for determination in the appeal was Kedar Nath“ 
whether the property in suit was the property of one Gayadin E E 
Singh alone, or of the family represented by him. 

The facts of the case are given in their Lordship’s judg- 
ment, The appeal arose out of a suit brought by one Umrao 
Singh (since deceased, and represented in this by the second 
and third appellants, Sripal Singh and Musammat Sarabjit 
Kuar) and Khedar Nath, the first appellant and a purchaser of a 
part of Umrao Singh’s rights, for possession of one-third, or in the 
alternative one-sixth, of an estate known as Sherpurin the Sita- 
pur District. The plaintiff's case was that the estate in dispute 
belonged to Gayadin Singh, brother of Umrao Singh, and of 
the defendant-respondent Ratan Singh; that Gayadin died in 
1869, and was succeeded by his widow, Lachan Kuar, who died 
in 1896 ; and that on her death the plaintiff Umrao Singh and 
the defendant Ratan Singh each became entitled to half of two- 
thirds of the estate that had been in her possession. The plain- 
tiffs also pleaded that if Gayadin washeld to have been the 
owner of one-third of the estate, then they claimed one half of 
that one-third, or one-sixth of the whole, 


The defence was that the estate of Sherpur was previous to 
1865 the joint property of the three brothers; that Umrao sepa- 
rated. in 1865, leaving Gayadin and Ratan in joint posseesion of 
two-thirds of the estate and obtaining one-third of the estate by 
a consent decree against Lochan Kuar ; and that on the death of 
Gayadin, Ratan became entitled to the entire two-thirds, but 
allowed Lochan Kuar to remain in possession for her life. ‘The 
Subordinate Judye made a decree in favour of the plaintiffs for 
one-sixth of the estate, but on appeal by both parties the Court 
of the Judicial Commissioner of Oudh dismissed the appeal of 
the plaintiffs and allowed the appeal of the defendant, with the 
result that the suit of the plaintiffs was dismissed with costs. 
The plaintiffs, then, appealed to His Majesty in Council. 


De Gruyther, K.C., with him K. Brown, for the appel- 
lants:—The effect of Lord Canning’s Proclamation of March 
15, 1858, is to divest all the landed property from the proprietors 
in Oudh, and to transfer it to, and vest it in, the British Govern- 
ment, with the resuJt that all, who since that date claim title to 
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a Nath such property, must claim through the Government, and where 

RatanSingh, & re-grant is made toa former owner the new title will depend 
entirely on the terms of the re-grant: Nawab Malka Fahan 
Sahiba v. Deputy Commissioner of Lucknow? ; and Prince Mirza 
Fehan Kadr Bahadur v. Nawab Afsur Bahu Begum®. Again, 
estates conferred by Government in the exercise of their sovereign 
power became the self-acquired property of the donee, whether 
such gifts are absolutely new grants, or only the restoration to 
one member of the family property previously held by another 
but confiscated, unless some contrary intention appears from the 
grant—Mayne on Hindu Law and Usage, 7th Ed., p. 358 S, 286, 
The terms of the grant here do not show that it was ‘made to 
Gayadin in trust for himself and his brothers. It is a grant to 
Gayadin alone and confers an absolute title on him. He is, there- 
fore, the absolute owner of the property in suit. Reference was 
also made to a Compendium of Oudh Taluqdari Law, by J. G. W. 
Sykes, pp. 285, 286 and 379. | 

The result of the acond isna withdrawal T Ratan Singh 
from his suit is that he abandons all claims to the property in suit. 
If the property were joint, Ratan Singh would have been entitled 
to the whole on the death of Gayadin and Gayadin’s widow 
would have got nothing. But she held the property duriag her 
life and Ratan Singh had nothing. This could only be explained 
on the hypothesis that the property was the self-acquired pro- 
perty of Gayadin. On the death of his widow Umrao and Ratan 
each became entitled to a half of two-thirds left by Gayadin, 
Further, in the alternative, on the separation of Umrao there 

was a separation of all the three brothers,. and Gayadin became 
entitled to one-third share, though there was no participation of 
the property by metes and bounds between Ratan and Gayadin 
unless it is proved like any other fact that there was an agree- 
ment between Ratan aud Gayadin to remain united or to sub- 
sequently unite: Appuvier v. Ram Subba Aryar*; Balabux 
Ladhuramy. Rukhmabait and Musammat Parbati v. Chaudhri 
Nannihal Singh®. here is no evidence here to show that 





(1879) L. R. 6 I, A. 63 at pp. 73, and 74. 
(1878) I. L. R. 4 C. 633 (P.C.) 

(1866) 11 M- I. A. 75 at pp, 89, go and gf. 
(1903) I. L. R. 30 C. 729 (P.C.) 

(1909) I. L. R. 31 A, 412, 42I and 423.(P.G+) 


pO NH 


u 
> 
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Gayadin and Ratan agreed to remain united or that they sub- Kedar Nat 
sequently became re-united. Gayadin, therefore, at his death RatanSing 
had one-third of the property separately, and Umrao is entitled 
to one-half of that one-third. Again, a division of rightin the 
property is created the moment an intention to divide is asserted. 
Ratan asserted such an intention when he filed a suit for parti- 
tion, and he and Gayadin had a division of right in law from the 
date of the filing of the suit—Afpavzer v. Ram Subba Atyar*. In 
Goy Narain Giri v. Girish Chunder Myti? a decree for partition 
was confirmed giving mesne profits from the date of the suit, 
that is from the date on which a demand for partition was made. 
In another partition suit the judgment found that the estate was 
partible, and the plaintiff was entitled toa moiety. Whether or 
not a decree was framed, the judgment was treated in subsequent 
Proceedings as equivalent to a declaratory decree determining 
that there was,to be a partition of the estate, and it was.held that 
that amounted toa partition —Chidambram Chettiar v. Gourt 
Nachiar®, which also shows that a division of right is created on 
the assertion of an intention to divide. Ratan and Gayadin 
must be taken to have divided their right in the property from 
the dateon which Ratan instituted his suit for partition, and 
each must be taken to have enjoyed a third of the property 
separately from that date. Gayadin’s share, on his death, passed 
to his widow, on whose death Umrao became entitled to one-half 
of that. 


Str Robert Finlay, K,C. (with him G. Æ. A. Ross) for the 
respondent :—A grant by the Government to one member of the 
family, of property which belonged to the family jointly, does not 
affect the rights of the family and is not intended for the sole 
benefit of the grantee :—Hurpurshad v. Sheo Dyal*. There is no 
expression of any intention on the part of the Government in the 
grant to show that it was made for the sole benefit of Gayadin. 
In the absence of such anexpression of intention it must be 





1, (1866) 1x M. I. A. 75 at pp. 89 to oI. 

2. (1878) L. R. 5 I. A. 228, the decree confirmed at p. 230, S. C, LL.R. 4, 
C. 434. 

3. (1879) I. ln R. 2 M. 83. 

4, (1876) L. Be 3 L A. 259, S. C. 26 W. R- 55 (P.C.) 


rd 
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edar Nath presumed that the grant was for the benefit of the family. There 


U. 
atanSin gh 


is evidence to show that the gtant was to Gayadin, who was to 


hold the estate for the benefit of the family, and it was on this 
basis that Umrao got his third share partitioned. If the property 


were the seli-acquired separate property of Gayadin, Umrao 


could not have got his third share. Having got his third share 
on the basis of the property being joint, he now puts forward 
a claim, which is based on the basis that the property was the 
self-acquired separate property of Gayadin, and is entirely 
inconsistent with his previous case. 


The Courts in India bave concurrently found as a fact that 
Gayadin and Ratan remained joint until Gayadin’s death. Such 
a finding is now binding. 


It is contended that the mere fact that Ratan Singh fileda 
suit for partition, amounts to a partition of right inlaw. An 
actual agreement, or a decree, or an award for partition, or an 


abandonment of a share dissolves the joint tenure—MAYNE on 


Hindu Law and Usage, 7th Ed., pp. 671-673, S.495. There is no 
authority for saying that the mere fact of setting out the pro- 
perty in a plaint and filing it in a suit, though withdrawn, 
effects partition. 


[Mr. Ameer Ali referred to Debee Pershad v. Phool Koeree* 
where it was held that a suit by one member of a family for 
a declaration of his right was not a sufficient indication on the 
part of the family of their intention to separate.] 


[Str Arthur Welson:—Is there a case where one co-parcener 
declared that he was separate, and it was held that such a 
declaration constituted partition ?] 


[De Gruyther: A mere declaration by one member that 
he was separate from others would seem to be sufficient to effect 
the separation—Radha Churn Dass v. Kripa S indhu Dass?.] 


That case has no ap plication here. In each of the cases 
relied on there was either a decree or an agreement for partition. 





PESSANO aa 


1. (1886) 12 W. R. 510. 
2. (1879) L L. R5 C. 474, at p. 477 
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It is submitted that the estate in suit was joint and that the Kedar Natl 
ve 

decree of the lower appellate Court is right. RatanSingb 


De Gruyther, in reply:—The determination of the 
question whether the estate in dispute is joint or separate turns 
upon the application of certain legal principles. It is a ques- 
tion of law, and not of fact only—Musammat Parbati v. Chau- 
ahrt Nanntlal Singh? and Raj Bahadoor Singh vw. Achum- 
bet Lal?. A concurrent: finding on stich a question is not 
binding. Any arrangement by which one member of the family 
abandons his rights to a share amounts to a partition in respect 
to the property as abandoned, even though he takes no specific 
portion in its place—Maynr, on Hindu Law and Usage, 7th Ed., 
p. 673- Here Ratan Singh abandoned his right by some arrange- 
ment with Gayadin, and that amounts to a partition. Where 
there is an arrangement by the reversionary heirs with the 
widow that she is to have life estate, there is no question of 
limitation as against the reversioners— Sham Koer v. Dah Koer.® 
The estate- in Kur Purshad v. Sheo Dyal* was excluded from 
' Lord Canning’s Proclamation of 1858. Reference was made to 
Thakoor Hardeo Bux v. Thikur Fawahir Singh’. 


The Judgment of their Lorships was delivered by 


Lord Macnaghten: This is an appeal from the Court of the 
Judicial Commissioner of Oudh. 


- It seems that before the annexation of Oudh two estates» 
called Bohra and Sherpur, belonged to an undivided Hindu 
family, the members of which then were three brothers, 
Gayadin, Umrao and Ratan. They were born of different 
mothers. Gayadin was much the eldest, and a man of about 
middle age. He was the manager. The other two were minors. 
Umrao was quite young, and Ratan at the time was a mere 
child. After the confiscation the Government was minded to 





I. (1909) L L. R. 31, A. 412 (P.C.) 
2. (1879) L. R.61. A. rroat p. 112, S. C. 6 ©. L. R. 12, 
3. (1902) I. L. R. 29 C. 664- 

4 (1876) L. R. 3 I. A. 259, S. C. 26 W. R. 55 (P.C.) | 

5- (3377) L L. R. 3 C 522 (P.C.) 
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Kedar Nath restore the family property, and a grant of it was either issued 

Ranaiiens or in immediate contemplation, when it was discovered that 
Gayadin was in possession of a quantity of concealed arms. 
‘The property was again confiscated, and Gayadin was put in 
prison. Then Gayadinor his servants made disclosure of similar 
offences committed by other landholders, and so induced the 
Government to look favourably on his case. Ultimately the 
Government made him a grant of Sherpur, which in value was 
about equal to one-third of the whole family property. 


The question is:—Was Sherpur the self-acquired pro- 
perty of Gayadin, or was it the joint property of the three 
brothers ? 


Now Gayadin himself, when examined with a view to the 
preparation of the Khewat of Ilaka Sherpur, stated that he and 
his two brothers were “joint in equal shares” and the Khewat,. 
which is signed by Gayadin, Umrao. and Ratan (Umrao’s sig- 
nature being affixed by Ratan), and countersigned by the presi- 
ding officer on the 24th September, 1860, gives under the head- 
“ Shares of Proprietors,” and “Names of Zemindars,” “ Gayadin, 
Umrao Singh, and Ratan eee sous of Bakht Singh, all three 
in equal shares.” : 


Gayadin never disputed the right and title of his two 
brothers to a joint share in the property. 


It would seem, therefore, that it must be inferred that under 
a family arrangement, which cannot now be questioned, the 
three brothers became jointly. entitled as members of an un- 
divided Hindu family to the Sherpur estate although the Govern- 
ment grant was to Gayadin alone. 


The three brothers continued to live joint until a year ora 

year and a half before Gayadin’s death, which occurred in Janu- 

. ary 1869. In 1867 Umrao quarrelled with Gayadin, left the 
. family home, and brought a suit for partition. Ratan, too, 
brought a suit for partition, claiming one-third; but he remain- 
ed with Gayadin and withdrew his claim. Umrao, on the other 
hand, continued his suit, making Gayadin’s widow a defendant, 
and there was a decree by consent, giving Umrao one-third of 
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the estate. Ratan made an arrangement with the widow, who Kedar Nai 
had executed a will in his favour, that she was to remain in pos- N 
session, and that his rights were to be in abeyance during her 

life. Effect was given to this arrangement when Ratan after- 

wards claimed one-third in a suit wbich he brought against the 

widow, alleging that she was wasting the estate. 


Gayadin’s widow died in 1896: In 1900, Umrao, with the 
assistance of his co-plaintiff, a mortgagee, brought forward his 
claim, asserting that Sherpur was Gayadin’s self-acquired proper- 
ty. The Subordinate Judge of Sitapur decided in his favour; 
but in the Court of the Judicial Commissioner this decision was 
reversed, and the suit was dismissed. The judgment was deli- 
vered by Mr. Chamier, the Judicial Commissionet. “ It appears 
to me,” said the learned Judge, “to be clear that Ratan Singh 
remained joint with Gayadin till the latter’s death, and then 
became entitled to two-thirds of the property. In my opinion 
the plaintiffs have altogether failed to prove that Gayadin died 
entitled to either two-thirds or one-third of the Sherpur estate as 
separate property.” i 

Their Lordships agree in that opinion, and they will, there- 
fore, humbly advise His Majesty that the appeal should be dis- 
missed. 

The appellants will pay the costs of the appeal. 

Solicitors for appellants :—7T. L. Wilson & Co. 


Solicitors for respondent :—Barrow, Rogers and Nevill. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[On APPHAT, FROM THE CALCUTTA HICH Court.) 
Present :—Lord Macnaghten, Lord Collins, Sir Arthur Wil- 
son and Mr. Ameer Ali. 


Lala Bhagwat Sahai, since deceased, and 


others gi be ki .. Appellants.” 
v. 
Bepin Behari Mitter, since deceased, and 
others ši sa Mie .- Respondents. 


* 910 April, 14th and July 15th. 
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Partition—Right of—Interests permanent but not co-ordinate in degree 
Mokuraridar’s interest and Zemindari interest. 

Where two parties are in joint possession of land under permanent 
titles there is a right to partition, even though the titles are not identical 
e.g. (asin this case a Mokuraridar’s interest, and a Zemindar’s interest) and 
the fact that one of them, the Mokuraridar’s interest, is liable to forfeiture 
certain contingencies does not affect the rule. 

Appeal from a judgment and decree of the High Court at | 
Calcutta (May 5, 1905) reversing those of the Subordinate Judge 
of Gaya (February 4, 1904). 

The sole question for determination on the appeal was 
whether the appellants, who were proprietors of a Mokurari in- 
terest, liable to forfeiture, in certain properties, were entitled to 
partition them, as against the opposing ‘respondents, who were 
owners of a fractional share in the Zemindari interest in the same 
properties, 

The properties to be partitioned consisted of three villages, 
vtz., Kalapahar, Nimajodha and MurouliKhurd. The proprie- 
tary interest in the three villages was vested to the extent of an 
8annas share in Rai Pasupati Nath Bose, respondent No.4 
(defendant No. 1), while the remaining 8 annas share belonged 
to Bepin Behari Mitter, Pramatha Nath Mitter, and Chandra 
Nath Mitter, respondents Nos. 1,2 and 3 (defendants Nos. 2, 3 
and 4), who contested the present appeal. 

On the 16th September, 1865, Rai Sham Lal Mitter and Rai 
Mohan Lal Mitter granted a Mokurari lease of a 7 annas 6 pies 
share in the said villages to Kishori Lal, Lila Singh, Bunwali Lal 
and Jugmohan Singh. The lease was made jointly to the four 
lessees subject toa liability to pay a joint rent of Rs. 626 per 
annum, but at the bottom of the lease the respective shares of the 
lessees zx/er se were set out as follows :— 


Kishori Lal oe TE i 1 anna 8 pies. 
Lila Singh ` ve ‘cs I, 8 4, 
Banwari Lal wa “a ne Ip» 8 y 
Jugmohan Singh ee) a aanuas6 ,, 


The Kabuliyat executed by the lessees, as declarants, provid- 
ed for forfeiture in certain circumstances in the following 
terms :— 

“ In case of our making default in payment of an instalment 
we shall have to pay (interest) for the defaulted instalment at the 
rate of one rupee per cent. per mensem, and in the event of our 
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making default in payment of three consecutive instalments, or 
of our transferring the Mokurari tenure by dar-Mokurari, sale, 
conditional sale, gift, mortgage or in any other way, or in the 
event of our allowing a single bigha or biswa of the land includ- 
ed in the said Mouzahs to go out into the hands of other persons, 
or in the event of our committing extortionate acts and exercising 
zulum inany way upon the tenants of the village, the Zamindars 
and their heirs shall have power to take direct possession of the 
said Mouzahs and to settle the same with others, and we, the de- 
clarants, and our heirs have and shall have no claim on the 
Mokurari or to the return of the Nazrana money aforesaid- 
Save and except receiving the rent mentioned in this kabuliyat, 
the proprietors have and shall have no right to prefer any title, 
make any demand or raise any dispute about the Mokurari 
property.” 

On the 21st January, 1869, Banwari Lal sold his 1 anna 8 
pies share in the lease to Lila Singh, and on the roth March, 
1878, the lessees agreed among themselves that instead of the 
above share in the said three villages their interests should be as 
follows :— 


The sons of Kisbori Lal should have 7 annas 6 pies share in 
Nimajodha ; 

Jugmohan Singh should have 3 annas g pies share in Kala- 
pahar, and 


Lila Singh should have 3 annas ọ piesin Kalapahar and 7 
annas 6 pies in Murouli Khurd. 


Bhagwat Sahai and Beni Pershad, appellants Nos. r and 3, 
purchased by two deeds, dated the 13th April, 1891 and rath 
September, 1893, from the sons of Kishori Lal, vz., Sita Ram, 
Sheo Saran Lal, Bhagwat Lal and Sri Kishen Lal, aio pies 
share in the three villages, and on the 27th May, 1894, they pur- 
chased a 2 annas 6 pies share in the same from Jugmohun Singh. 
Thus they became entitled to 3 annas 4 pies share inallin the 
said three villages. 


The contesting respondents then instituted a suit for can- 
cellation of the Mokurari lease on account of a breach of the 
above-mentioned covenant. The purchasers compromised the 
suit by paying the lessors a sum of money to waive the forfeiture 


Bhagwat 
Sahai 
BA 
Benari 
Mitter. 


Bhagwat 
Sahai 


U. 
Behati 
Mitter. 
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and to recognise the transfers in:question. On the 6th April, 1896, 
an agreement was executed by which the contesting respondents 
accepted the purchasers as substituted lessees. l 


On the r3th August, 1903, the appellants instituted the 
present suit in the Court of the Subordinate Judge of Gaya to 
obtain separate possession by partition of their interest in the 
said villages, either on the basis of the agreement of the roth 
March, 1878, or on the basis of the shares specified in the origi- 
nal lease. They impleaded as defendants the contesting res- 
pondents, Rai Pasupati Nath Bose, Lila Singh, and two persons, 
víz. Mathura Pershad and Jagdam Sahai, purchasers from the 
sons of Kishori Lal of 3 annas 9 pies share in Nimajodha. Subse- 
quently all the vendors were also added as defendants. They did 
not, however, appear and enter a defence. i 


The co-sharers in the lease supported the claim for partition, 
and it was not opposed by Rai Pasupati Nath Bose. 

The contesting respondents filed a written statement in de- 
fence, and pleaded, zzzer alta, that the appellants were not en- 
titled to claim a partition. 


Of the 7 issues fixed by the Subordinate Judge itis pecan 
to mention here only the following :— 


5. Can the plaintiffs claim a partition in this suit as against 
defendants Nos. 2 to 4? 


The Subordinate Judge decreed the suit holding that as the 
contesting respondents had accepted separate rent from the 
appellants, they had, by so doing, admitted a division of the ten- 
ancy, and could not resist the claim for partition. 


The High Court, on appeal by:the contesting respondents, 
decided that the interest of the appellants as against those res- 
pondents in the lease was not ofa nature to entitle the former to 
claim a partition as against the Jatter. The decree of the Lower 
Court was accordingly reversed and the suit was dismissed with 
costs. The material part of the judgment of the High Court was 
as follows :— 


“There are no precedents for such a suit as this. No case 
has been cited to us which is exactly in point, Our attention has 
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been called to the cases of Parbati Charan Deb w. Atnuddin,1 
Mukunda Lal Pal y. Lehuraux? and the Full Bench case of Hema- 
drt Nath Khan v. Ramani Kanta Roy. The first of these has no 
application. In the second, the principle that to entitle a per- 
sou to partition, there must not only be joint possession, but the 
possession must be founded on the same title, was laid down. 
On this principle, the plaintiffs have no right to partition. But 
the vatio decidendi of Mukunda Lal Pal v. Lehuraux? was 
disapproved of in the 3rd case cited to us, vz., the Full Bench 
case of Hemadri Nath Khan v. Ramani Kanta Roy ‘This case 
was one brought by a Zamindar, a 10 annas co-sharer, for parti- 
tion against a putnidar of a 6 annas share. It was held that the 
plaintiff was entitled to partition in thé circumstances of the 
case, But the learned Judges of the Full Bench laid down no 
generalrule. On the contrary Mr. Justice Bannerjt, who deli- 
vered the judgment of the Court said:—‘I think the Court must 
in each case determine whether, having regard to the nature of 
the interest owned by the parties, and to all other circumstances 
necessary to be taken into consideration, the balance of con- 
venience is in favour of allowing partition; and if it determines that 
question in the affirmative, the mere fact of the parties owning 
interests which are not:co-ordinate in degree ought not to bea 
bar to partition.” Hence it is clear that the fact that the plain- 
tiffs are Mokuraridars and the defendants or some of them are 
proprietors, will not bar the partition sought for in this case. 
But the learned Judge in the body of his judgment observed, “as 
to the second ground the only reason that might be urged in its 
support is that if partition can be enforced as between co-owners 
whose interests are not co ordinate in degree, parties having 
permanent interest may be put to frequent and needless expense 
and trouble by having to watch partition proceedings instituted 
at the instance of co-owners with temporary interest, such 
proceedings not leading to any division of the property which 
can have a lasting effect. But in the present case no such 
reason can liold good, in the first place, because the party who 
is asking for partition is the holder of the higher of the two 
kinds of interest respectively owned by the parties to the suit, 





I. (1881) LL.R. 7 C. 577. 2. (1892) I.L.R. 20 C. 379. 
3- (1897) L.R. 24 C. 575. 
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his interest being that of a Zamindar, so that there can be no 


. apprehension of the division effected not having an enduring 


effect; and, in the second place, because the interest owned by 
the party against whom partition is sought, though subordinate 
to that of the plaintiff, is certainly not of a temporary and . 
qualified character such as would make it undesirable to have a 
partition against him and to subject him to the trouble and ex- 
pense of a partition proceeding.” Again, Mr. Justice Beverley in 
his judgment in the case has said: “ The right toa partition 
can only, in my opinion, exist as between co-parceners holding 
similar interests in the property. How ‘similar interests? 
should be defined it may not be easy to say. ‘They should pro- 
bably be permanent, transferable interests. A temporary lease- 
holder of an undivided portion of an estate ought not, in my 
opinion, to be allowed to put his lessor to the trouble and ex- 
pense of a partition.” 


“ The rule to be deduced from these passages would seem 
to be that partition should not be allowed when the interest 
of one or more of the persons owning interests in the property to 
be partitioned isof a temporary and qualified character—is not 
a permanent and transferable interest—and when there may be 
an apprehension that the division effected may not have an 
enduring effect. 


_ Now, to apply these rules to this case. The interests of 
the holders of the mokurari in 73 annas share of the properties 
would seem to us not to be of a permanent and transferable 
nature, but to be rather of a temporary and qualified character 
for two reasons :—(1) that the mokurari, by the terms of the 
lease of the 16th September, 1865, is to become null and void 
on default of payment of 3 instalments of the mokurari rent. 
Hence the mokurari may cease at any time. 


“Then, there is a further clause prohibiting alienation 
subject to the same penalty. Alienation of part of the moku- 
rati interest has no doubt taken place and been condoned, but 
on the defendants, Nos. 2 to 4, instituting a suit to cancel the 
mokurari on the ground of this alienatiun,the present plaintiffs, 
Nos. 1 to 3, at once compromised the matter with them by pay- 


ing a bonus of Rs. 500 and costs, and obtaining a distribution of 
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the rent. ‘This was effected by the ekrarnama of 6th April, 
1896. But the defendants, Nos. 2 to 4, do not appear to be 


bound to overlook and condone any future alienation of any other 
portion of the mokurari interest. ` 


“ In these circumstances, it seems to us that the interests 


of the plaintiffs in this case are not of such a permanent and , 


transferable nature as to ensure that any division that may now 
be effected will be of enduring effect. For this reason we do not 
consider them entitled to partition against the wishes of the 
defendants, Nos. 2 to 4.” 


Against the decree. of the High Court the appellants 
appealed to His Majesty in Council. 


Kenworthy Brown, for the appellants :—The parties 
are in joint possession under permanent titles, and the appellants 
are entitled to partition, though their interest is not identical 
with that of the contesting respondents—Hemadri Nath Khan 
v. Ramani Kanta Roy*, the judgment in which caseis based 
upon the English law on the subject. In case of joint owner- 
ship each party has a right to demand and enforce partition, in 
other words, a right to be placed in a position to enjoy his own 
right separately and without interruption or interference by 
others—Rant Somasundart Debi vw. Jardine Skinner & Co?. A 
tenant in common is entitled as of right to a partition of the 
property held in common—May/acr Property Company v. Fohn- 
son’, where a wall was partitioned, and all the earlier English 
cases on the point are considered. The appellants would be 
entitled toa decree fo: partition under the English law, and 
such a decree would be in accordance withthe rules of justice, 
equity and good conscience, which the Courtsin this case are 
directed to follow in cases not provided for by any definite rule 
of law—The Bengal, United Provinces and Assam Civil Courts 
Act (XII of 1887), S. 37. In England a tenant for life of an un- 
divided share of an estate, with remainders to his unborn sons 
in tail, was held entitled toa partition decree binding on the 
sons when zz esse—Gaskell v. Gaskell *, One of the two co- 
heiresses, in joint possession of property by Hindu law, could 
I. (1897) LL.R. 24 C. 575 2. (1869) 3 Beng. L.R. Appendix 120, 
3. (1894) L-R. 8 Ch. 508, at p. 513 4 (1836) 6 Simon, 643. 
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enforce a partition against the other—Srzmati Padmant Dasi v. 
Srimatt Jagadamba Dasi.t ‘Hindu widows in joint possession 
of the property of their deceased husband, are entitled to parti- 
tion that property—Mussammat Sundar v. Mussammat Parbatt?. 
The appellants, who are jointly in possession with the respon- 
dents, are entitled to partition. A patnidar, whose right extends 
over only a fractional share of one of many mouzas in the Zemin- 
dari, is entitled to partition-- Uma Sundari Debi v. Benode Lal 
Pakrasht*, A party having a life estate determinable on his 
marriage, in one-fifth of an estate, is entitled toa decree for 
partition—Hobson v. Sherwood*. Similarly, a grantee of a lease 
of mines under an estate from one of the two tenants in common 
is entitled to a decree for partition—Heaton v: Dearden®. These 
cases show that identity of titles is not necessary to obtain a 
decree for partition. 


De Gruyther, K. C, (with him S. A. Kyffin) for the 
contesting respondents :—The mokurari here is heritable, but it 
is not transferable. It is limited to 7 annas 6 pies share. It 
provides for forfeiture in case of a transfer by the lessees. The 
agreement of the 16th April, 1856, under which the appellants 
were recognised as substituted tenants, contains the covenant 
which is in the original mokurari, for forfeiture, in the event of 
a transfer by the lessees. There is no authority to show that the 
holder of a mokurari, liable to forfeiture, is entitled to partition 
as against the zemindar. ‘The arrangement of the roth March, 
1878, was not binding on the respondents, who have never re- 
cognised it—Bengal Tenancy Act (VIII of 1885), S. 88. After 
referring to the Bengal Regulation 19 of 1814, S. 5, and the 
Estates Partition Act (V of 1897, B. C.), Ss. 3, 4, 5, 6, 8, 23 
and 99, it was submitted that partition of proprietary interest, 
that is to say, partition among’ owners, could be effected, but 
there was no provision in that Act entitling a patnidar or moku- 
raridar to partition as against a proprietor. 

[Sir A. Wilson—The argument comes to this, that a man 
has no right to partition unless he is an owner. } 

That is so, my Lord. 





L (1871) 6 Beng. L-R. 134. 2. (1889) I.L.R. 12 A. 51 P.C.) 
3. (1907) I. L. R. 34 C. 1026. 4. (1841) 4. Beavan II4. 


5. (x852) 16. Beavan 147. 
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The English cases relied upon have no application. The 
cases of Hobson v. Sherwood? and Heaton v. Dearden? were 
decided under two English statutes, oz, 31 Henry VIII, c. 1 
and 32 Henry VILI, c. 32, which do not apply to India. The 
origin of partition between tenants in common and joint tenants 
is to be found in these two statutes. It is wholly misleading to 
draw any analogy from the English law of real property while 
dealing with the land law of India—Kally Dass Ahiri v. Man- 
mohint Dassee? and Abhiram Goswamy v. Shyamacharan Nandi*. 


Joint possession alone is not a sufficient ground for com- 
pelling partition, and co-parceners, who have a right to 
partition, must be in joint possession, which must be founded 
on the same title—Mukunda Lal Pal Choudhry v. Lehuraux’. 
After referring to Ridaz’ Nath Sandyal v. Iswar Chandra Saha’, 
Parbati Churn Deb v. Ain-ud-Deen™, Shama Sundaree Debia v. 
Jardine Skinner & Co.8,Ruitun Monee Dutt v.Brogo Mohan Duti” 
and Baboo Lalljcet Sing vw. Baboo Raj Coomar Singh*°, they sub- 
mitted that the appellants, who were interested in a mokurari, 
liable to forfeiture, were not entitled to partition as against those 
respondents who had a zemindari interest. Hemadri Nath Khan 
v. Ramani Kanta Roy}? is applicable only to the facts of that 
particular case, and itisnot an authority to entitle a mokuraridar 
to demand partition as against his own landlord, They also 
distinguished Uma Sundari Debi v. Benode Lal Pakrashi*? and 
Mussammat Sundar v. Mussammat Parbati”? , and:submitted that 
these cases had no bearing on the facts of the present case. 


Brown, in reply, distinguished the cases cited against 
him, and further referred to STORYS Equity Jurisprudence (1884), 
S. 648; StePHEN’s Commentaries on the Laws of England (1908), 
Vol, I, Bk. II, Pt. I, Ch. IX; Bengal Tenancy Act (VIII of 1885); 
Ss. 4 & 5; Sriram Chakravarthi vw. Hari Narain Singh Deo 14 


ere 

1. (1841) 4 Beavan, 184. (1852) 16 Beavan, 147. 

3. (1897) I. L. R. 24 C. 440; (1909) I-L.R. 36 C. 1003 (P.C) 

at pp. 446 & 447. (1892) I. L. R. 20 C. 371. 

6. (1865) 4 B. L. R. Appendix, 57. (1881) I. L. R. 7 C, 577- 

8. (1869) 12 W. R. 160. (1874) 22 W R. 333- 

to, (1876) 25 W. R. 353. (1897) I. L. R. 24 C, 575. 
12. (1907) I. L. R. 34 C, 1026. at pp. 582, 583 585, 
13. (1889) L,L.R. 12 A. 51 (P.C.) I4. (1905) I. L. R. 33 C. 54 


Re wary 


Bhagwat 
Sahai 
v. 
Behari 
Mitter. 


Bhagwat 


Sahai 
v. 

Behari 

Mitter. 


? 


916 THE MADRAS LAW JOURNAL REPORTS. [VoL xX. 


Barahi Debt v. Deb Kamini Debt * ; Ram Mohan Lal v. Mut 
Chand * ; Ram Charan v. Ajudhia Prasad & Jasodha *, 
and Subbrazuv. Ratnam +. 


De Gruyther, K.C, was allowed to further refer to the 
Bengal Tenancy Act (VIII of 1885), Ss. 3 and 188. 


The Judgment of their Lordships was delivered by 

Sır Arthur Wilson.—This is an appeal from the judgment 
and decree of the High Court of Calcutta, dated the 5th May 1905, 
which reversed those of the Subordinate Judge of Gaya, dated 
the 4th February 1904. ‘The sole question for decision on the 
appeal is whether the appellants are entitled to partition of cer- 
tain properties, as against the opposing respondents. 


In order to dispose of this question, it is sufficient to deal 
very broadly with the facts. It is enough to say that the appel- 
lants are proprietors of a mokurart interest in the properties in 
question, the opposing respondents being owners of a fractional 
share in zemindari interest in the same properties. 


In the judgment appealed against it was held, in accor- 
dance with an earlier decision of a Full Bench of the same 
Court, that the fact of the party on one side of the dispute being 
in a lower grade of title than those on the other side was ‘not 
necessarily a bar to partition. 


Their Jjordships agree with the opinion of the Full Bench 
in the case referred to, that the right of partition exists when two 
parties are in joint possession of landunder permanent titles, . 
although those titles may not be identical. It is unnecessary 
for their Lordships to consider whether a right to partition ex- 
ists in any other case, and they are desirous to avoid indicating 
any view upon any such subject. 


In the present case all parties concerned in the appeal 
have joint shares in the land, of course under different titles, 
and this has been recognised by the learned Judges whose deci- 
sion is under appeal. But those learned Judges held that the 
tight of partition, which would otherwise have belonged to the 
appellants, the mokuraridars, was lost by reason of the fact that 


I. (1192) I. L.R. 20 C. 682. 2 (1905) 1.L. Ri 28 A. 39. 
3: (1905) I. L. R. 28 A. 50. 4. (1891) I. L.R.15 M. 234. 
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their mokurard is liable to forfeiture in certain contingencies, 
and therefore is lacking in the permanence of interest necessary 
to support a claim for partition. Their Lordships are of opinion 
that the distinction thus introduced cannot be supported. 


The title of the appellant is a permanent title, though liable 
to forfeiture in events which have not occurred, and the rights 
incidental to that title must, in their Lordships’ opinion, be those 
which attach to it as it exists, without reference to what might 


. be lost in future under changed circumstances. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the judgment and decree of 
the High Court should be set aside and that of the Subordinate 
Judge restored with costs in the Court below. 


appeal. 
Solicitors : Messrs. 7. ZL. Wilson & Co. for the appellants. 


Solicitors: Messrs. Broughton, Broughton and Holt for the 
respondents. l 


IN THE JUDICIAL, COMMITTEE OF THE PRIVY 
COUNCIL, 
[Ow APPEAL FROM THK COURT OF THE JUDICIA, COMMISSIONER OF OvuDH.] 
Present:—Lord Atkinson, Lord Shaw, Sir Arthur Wilson and 
Mr. Ameer Ali: 
Debi Bakhsh Singh ..  Appellant* 
U. 
Chandrabhan Singh -. Respondent. 
Oudh Estates Act (I of 1869), Ss. 8, 22, 23—Intestate “succession—~ 
Sannad— Rule of primogeniture.” 


In a caseof disputed succession to the Taluq of an Oudh Taluqdar 
where there was a declaration in the Sannad conferred in 1860 A. D. by the 
Government upon the grantee, whose name was entered in Lists t and 5 of 


The opposing respondents will pay the costs of the present 


Bhagwat 
Sahai 
v. 
Behari 
Mitter. 


Debi 
Bakhsh 
Singh 
v. 
Chandra 


Section 8 of the Oudh Estates Act (I of 1869), that the succession to the bhan Sing 


estate comprised in the Sannad should be regulated by the ‘rule of primo- 
geniture” ; 


Held, that the “ rule of primogeniture ” was the rule of lineal primoge- 
ture. 


Held, also, that under Act I of 1869 the succession to a Taluq must be 
to an impartible estate,whether the estate « ordinarly devolved upon a 


“tgro June 7 and 8 and July ro. 
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Bakhsh 
Singh 
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Chandra- 
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single heir” asin List 2, or whether the succession was to be regulated 
by the rule of lineal primogeniture as in Lists 3 and 5. 


[Dewan Rau Bijai Bahadur Sing v. Rae Jagaipal Sing and Rae Bishes- 
hur Bakhsh Sing v. Dewan Rau Bijai Bahadur Sing 1 and Jagdish Bahadur 
v. Sheo Pertab Singh? followed.] 

Held, further, that the specific order of heirs described iu the first ten 
sub-sections of S. 22 of Act I of 1869 must stand asa statutory substi- 
tute of the line ofsucession set forth in the Sannad;and that Sub-S. rz 
of that section relegated the parties to the situation in which they wonld 
have been found apart from the Act. 


Held, finally, that the succession must be regulated according to the 
line of succession set forth in the Sannad and accordingly the respondent 
was entitled to succeed under the rule of lineal primogeniture. [Brij Indar 
Bahadur Singh v. Ranee Janki Koer; Lal Shunkur Bux v. Ranee Janki 
Koer; and Lal Sutla Bux v. Ranee Janki Koer 3 referred to.] f 


Act I of 1869,85. 23 discussed. 

Appeal against the decree of the Judicial Commissioners of 
Oudh, dated sth July, 1907, which varied a decree of the Subor- 
dinate Judge of Tahsil Biswan, District Sitapore, dated 13th 
September, 1906. 

The said suit was brought by the plaintiff, respondent, as 
the heir of his cousin, Raghuraj Singh, for the possession of the 
estate left by him. The estate consisted of the taluq of Rajpur 
and other lands, of which the defendant, appellant, had obtained 
possession on the death of the widow of Raghuraj Singh. 


The Subordinate Judge held thatthe plaintif was not 
entitled to inherit any part of the estate, and dismissed his suit. 
The Judicial Commissioners, on appeal, reversed that decision 
as to the taluq of Rajpur, but affirmed it as tothe rest of the 
estate. 

The present appeal related tothe taluqof Rajpur alone. 

In 1860 the Taluq of Rajpur was granted by Government to 
the said Raghuraj Singh under a Sanad, which contained the 
following provision:—“It is another condition of this grant that, 
in the event of your dying intestate, or any of your successors 
dying intestate, the estate shall descend to the nearest male heir, 
according to therule of primogeniture.” The name of Raghuraj 
Singh was entered in the firstand fifth of the lists mentioned 
in the Oudh Estates Act (I of 1869), S. 8. Raghuraj Singh died 
intestate, and without issue, in 1892, whereupon the said talug 


I, (1890) I. L. R. 18 C. ïr (P. C.) 2. (igor) I. L. R. 23 A. 369 (P.C.) 
(1877) U.R.5 1, 4.1.8. CI C. L: R. 318, 
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and the rest of his estate passed into the possession of his widow. 
On her death which took place in . 1904, the defendant, who was 
a first cousin of Raghuraj Singh, entered on the whole estate 
claiming to be entitled thereto according to the ordinary law of 
inheritance under the Mitakshara, as being the nearest rever- 
sioner. The plaintiff wasa nephew of the defendant, being the 
son of his elder brother, who had pre-deceased Raghuraj Singh’s 
widow. He claimed to be entitled to succeed in preference to 
the defendant under the rule of lineal primogeniture which was, 
as he contended, applicable tothe taluqof Rajpur under the 
said Sannad and the Oudh Estates Act, 1869, and to the rest 
of the estate under a family ‘custom. 


On the r4th November, r905, the plaintiff instituted the 
present suit against the defendant, asserting the above claim, and 
praying for possession of the entire estate of Raghuraj Singh, 
comprising the taluq of Rajpurand other villages and lands, with 
mesne profits, Thedefendant putin a written statement deaying 
inter alta that the succession to the estate or any part of it was 
governed by the rule of lineal primogeniture by custom or other- 
wise. 


The Courts in India had agreed in finding that the family 
custom asserted by the plaintiff was not proved. They had agreed 
in further holding that the plaintiff was not entitled to the estate 
of Raghuraj Singh other, than the taluq of Rajpur. With regard 
to that taluq the Subordinate Judge held, after referring to the 
Sannad and the Oudh Estates Act,1869, that the succession there- 
to was not governed by the rule of lineal primogeniture and he 
accordingly dismissed the suit. The Judicial Commissioners, 
on the appeal preferred by the plaintiff, reversed the decision as 
to the said taluq, being of opinion that the rule of succession 
to be applied was the rule of lineal primogeniture and the plain- 
tiff was accordingly entitled to succeed. They, therefore, passed 
a decree for the plaintiff for possession of the said taluq with 
mesne profits, 


Against that decreethe present appeal had been preferred 
by the defendant. 


G. E. A Ross (with him B. Dube) for the appetfant: The 
respondent cannot claim the estate under the terms of the 
*6 
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Sannad granted to Raghuraj because it was superseded by Act I 
of 1869. Even assuming that the respondent’s claim under the 
terms of the Sannad is admissible, the language of the Sannad 
fails to show that succession according to lineal primogeniture 
was intended. When Clause rr of S. 22 of Act Iof 1869 is 
reached, the estate does not descend as an impartible estate, and 
therefore, the rule of primogeniture—much less lineal primogeni- 
ture—does not apply. Even if itdescends asan impartible estate, 
in the present case, succession is not governed by the rule of 
lineal primogeniture, but it is regulated by the Hindu law, and 
the estate devolves upon the nearest maleheir; z. e., the appel- 
lant, who was alive when the widow Rani Brijnath Kunwar 
died. Reference was made to the Oudh Estates Act (I of 1869) 
Ss. 2, 810 and 22; The Oudh Estates Act (I of 1869) as 
amended by Act X of 1885, and the Oudh Settled Estates Act ` 
(II of 1900) edited by R. G. F. Jacob (Lucknow, 1903) p. 103 ; 
Compendium of Oudh Taluqdari Law, by J.G. W. Sykes, pp. 80, 
8x and 101; Achal Ram v. Udai Partab Addya Dat Singh'; 
Narindar Bahadur Singh v. Achal Ram?; Balbhadhar Singh 


v. Sheo Narain Singh®; Brif Indar Bahadur Singh v. Ranee 


Janki Koer, Lal Shunkur Bux v. Ranee Fanki Koer, and Lal 
Sulta Bux v. Ranee Fanki Kosrt; Dewan Rau Bijat Bahadur 
Singh v. Rae Fagatpal Singh and Rae Bisheshar Baksh Singh 
v. Dewan Rau Bijat Bahadur Singh,, and Rae Fagatpal Singh"; 


- and Fagdish Bahadur v. Sheo Partab Singh’. 


De. Gruyther, K. C. (with him K. Brown) for the respon- 
dent :—Succession in this dase is governed by the rule of lineal 


primogeniture. The rule of primogeniture in the Sannad and 
in Lists 3 and 5 of S. 8 of Act I of 1869, means the rule of lineal 


primogeniture. The Sannad is the root of the title to the estate, 
and the rights of the parties under it must be included within 
the meaning of the terms of Clause 11 of S. 22 of Act I of 1869. 
The judgment of the lower Court is right and the appeal should 
be dismissed. Reference was made to the Oudh estates Act (I of 
18€9) Ss. 8 and 22; Thakur: Sheo Singh v. Rant Raghubans 











I. (1883) I, L. R. 10 C. 511 (P.C.) 2. (1893) I. L. R. 20 C, 649 (P.C.) 
3. (1896) I. L. R. 27 C. 344 (P.C.) 4. (1877) ILR.5 LA I8S.C rC. 
L. R, 318. 


5. (1890) I. L. R. 18. C. 111 (P.C.) 6. (190r L.R. 28 I. A. 100, 
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Kunwart; Dewan Rau Bijat Bahadur Singh v. Rae Fagatpal 
Singh and Rae Biskeshar Baksh Singh v. Dewan Rau Bijat 


Bahadur Singk and Dewan Rae Fagatpal Singh? Fagadish ` 


Bahadur v. Sheo Partab Singh®; Maharajah Pertab Narain Singh 
v. Maharanee Subhao Koer +; Haidar’ Ali v. Fassaduk Rasul 
Khan ©; Achal Ram v. Uadi Pertab Addiya Dat Singh © Matn- 
dar Bahadur Singh v. Achal Ram"; Brij Indar Bahadur Singh 
v: Ranee Fanki Koer, Lal Shunkur Bux v. Ranee Fanki Koer 
and Lal Sutla Buz v. Ranee Janki Koer * and Compendium of 
Oudh Taluqdari Law, by J. G. W. Sykes, pp. 389, 386 and 391. 


Ross, in reply, further referred to MAYNE on HINDU 
Law AND USAGE, 7th Ed., pp. 742 and 743, Ss. 545 and 546; 
Compendium of Oudh Talugdari Law by J. G. W. Sykes, pp. 
269, 270 and 314; and Oudh Rulings of the Judicial Commis- 
sioners and Financial Commissioners of Oudh from 1859 to 1893 
and Ed, by Munshi Jwala Prasada, Lal Sutla Baksh Singh v. 
Rani Fanki Koer, p. 7. No. 10 (1874), and Babu Abul Kasim 
Khan v. Babu Hari Singh and others, p. 126, No. 171 (1890). 

The Judgment of their Lordships was delivered by 


Lord Shaw.—This suit had reference to the succession to 
more than one estate, but the issue which remaius contested on 
`- this appeal has regard solely to the taluk of Rajpur Keotana 
and other lands of which the defendant (appellant) had obtain- 
ed possession on the death of the widow of one Raghuraj Singh. 


The respondent as plaintiff brought a suit against the 
appellant to obtain possession from him of that taluk. The 
Subordinate Judge, on the 13th September 1906, dismissed the 
suit. Onthe sth July 1907, this judgment was reversed by a 
- decree of the Judicial Commissioners of Oudh, and against that 
decree the present appeal is made. 


The situation of the parties is thus briefly described :— 
The Rajpur Keotana estate was conferred upon Raghuraj Singh 
by a Government Sanzad inthe year 1860. Raghuraj Singh’s 
name was entered in Lists 1 and 5, mentioned in the Oudh Esta- 
tes Act, 1869, S. 8. Raghuraj Singh died intestate and without 





I. (1905) LL.R. 27 A. 634 (P.C.) 2, (1890)-L.U.R. 18 C. rrr (P.C.) 
3. (1901) I.L.R. 23 A. 369 (P.C.) 4. (1877) 1.L.R. 3 C. 626 (P.C.) 
5. (1890) I.L.R. 18 C. 1 (P.C) 6. (1890)IL.L.R. to C. 511 (P.C,) 
J. (1893) I.L.R. 20 C. 649 (P.C.) 8. (1877) LL.R. 5 ALT. S.C. 1 CUR, 318 
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issue in 1892. His estate passed into the possession of his 
widow, and her death occurred in 1904. The succession in the 
taluq to Raghuraj Singh is contested as between Debi Bakhsh 
Singh, defendant, and Chandrabhan Singh, plaintiff. Ex- 
cluding therefrom the items which are irrelevant to the issue 
raised in this case, one may adapt the table of relationship from 
the appellant’s case thus :— 
CHANDRAKA BAKHSH SINGH. 








S 
Ram Fais Gur Bakhsh 
Singh | Singh 
: Í 7 
Beni Madho Sheo Gopal Debi Bakhsh 
Singh Singh Singh 
] (Defendant) 
Raghuraj Singh > Chandrabhan 
(widow Rani Singh 
Brijnath Kunwar) (Plaintiff) »” 


It is thus seen that the plaintiff would be entitled to 


"succeed to Raghuraj Singh under the rule of lineal primogeni- | 


ture, but that the defendant (his uncle) would be entitled to 
succeed were the rule adopted not that of lineal primogeniture 
but of nearness in degree. The issue in this case is which of 
these rules governs the rights of the parties. 

The case was treated by the Courts below and in | argument 
as one of great general importance as determining the rules of 
intestate succession to. the Talukdars of Oudh; and it is no 
doubt true that, while both parties appeal to the provisions of 
the Oudh Estates Act, 1869, au apparently serious repugnancy 
arises on a contrast of the provisions of S. 8 and S, 32 of that 
statute. 

"By the 8th Section it is provided that :— 

“« Within six months after the passing of this Act, the Chief Commis- 
sioner of Oudh, subject to such instructions as he may receive from the 
Governor- General of India in Council, shall cause to be prepared six lists, 
namely :’—~(and then follow the lists in their order). 

It is an admitted fact in the present case that Raghuraj 
Singh, whose succession is in question, had in 1860 the Rajpnr 
Keotana estate conferred upon him, and that his name was 
entered in List 5 as well as List 1. List 1 was of a general 
character, namely :— : 


“yst : A list of all persons who are to be considered Taluqdars within 
the meaning of this Act,” 
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List 5 was as follows :— i Baie 
“sth : Alist of the grantees to whom Sannads or grants may have been Singh 


or way be given or made by the British Government up to the date fixed for J. 
the closing of such list, declaring that the succession to the estates com Chandra- 
prised in such Sannads or grants shall thereafter be regulated by the rule phan Singh. 
of primogeniture.” 3 

Up to that point their Lordships do not think that any 
substantial diffculty would arise in the case What appears to 
be contended for is that some other rule of primogeniture thau 
the rile of lineal primogeniture should be applied. In the first 
Court a certain custom was appealed to, to make clear or illus- 
trate what variation from lineal primogeniture was meant, but no 
success attended that plea, and it was not maintained at their 
Lordships’ Bar. In their opinion, the language of the Sannad 
emanating from the British authority was simply language 
conveying the ordinary meaning of the word “ primogeniture” in 
the law of England.. 

A much more serious difficulty arises on the construction of 
S. 22. That Section provides :— 

“ If any taluqdar or grantee whose name shall be inserted in the 
second, third or fifth of the lists mentioned in S. 8, or his heir or legatee, 
shali die intestate, as to bis estate, such estate shall descend as follows :”— 

There are then inserted ten specific rules of successsion 
beginning, of course, with the right of succession of the eldest 
son. These need not be stated in detail, but two observations 
occur to their Lordships as important with regard to them. 
First, it is entirely clear that the estate, the succession to which 
was there being dealt with, was from beginning to end of these 

“sections dealt with as an impartible estate, and, secondly, 
the preservation of the estate as impartible appears to their 
Lordships to be in entire accord with the language and policy 
of the legislation. The social and historical reasons for this have 
been the subject of frequent exposition and need not be entered 
upon, the matter being concluded by authority as after referred 
to. i 

After these ten rules of descent have, however, been given 
in S. 22, there occurs the following Sub-Section, namely :— 

“(11) or, in default of any such decendants then to such persons as 
would have been entitled to succeed to the estate under the ordinary law 


to which persons of the religion and tribe of such taluqdar or grantee 
heir or legatee, are subject.” 
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It is maintained by the appellant that he is entitled to the 
succession because, by the ordinary law to which it must be 
supposed reference is here made, nearness in degree is preferable 
to lineal descent; and the contention accordingly comes to this, 
that Sub-S. rı amounts to a revocation or an abrogation of the 
ruleof succession laid down in the Sannad under which the'taluq- 
dar received his property, and that S. 8 of the Statute did not 
really amount to a declaration that the succession ‘shall there- 
after be regulated by the rule of primogeniture,” but only used 
that phrase in the course of a narrative identifying the fifth 
list of grantees. It is fairly clear, however, that, if a repugnancy 
does not arise within the statute itself, at least something which 
would have the same effect has been produced, namely, an in- 
consistency between the order of succession specified in the 
Saunad and some other law of succession under the ordinary law 
of taluqdars’ religion and tribe; and it is maintained that in these 
circumstances the Statute, and the Statute alone, must govern. 

The main authority for this proposition is the case of Braj’ 
Indar Bahadur Singh v. Ranee Fanki Koer, Lal Shunker Bux v. 
Ranee Fanki Koer, and Lal Sutla Bux v Rane Fankt Koer ' in 


which Szr Barnes Peacock said :— 

“As regards the succession their Lordships are of opinion that the 
limitation in the Sannad was wholly superseded by Act 1 of 1869, and that 
the rights of the parties claiming by descent must be governed by the 
provisions of S. 22 of that Act. By that section it was enacted that, if any 
such taluqdar whose name should be inserted in the second, third, or fifth 
of the lists mentioned in S. 8 or his heir or legatee should die jntestate, 
such estate should descend in manner therein described.” 

Now, it kas to be observed that, with reference to all the authoe 
rities cited, no one of them has decided the question now sub- 


mitted in this appeal or any question as to lists 3 or 5. The 


case just referred to was a case in which the name of the taluq- 


dar was entered upon lists 1 and 2. 


On the point of whether the estates of taluqdars must for 
the purposes of intestate succession, be treated as impartible, 
their Lordships hold that that matter is definitely settled by 
decision. In the appeal of Dewan Rau Bijat Bahadur Singh v. 
Rae Fagatpal Singh and Rae Bisheshar Baksh Singh v. Dewan 
Rau Bijat Bahadur Singh and Rae Fagaipal Singh?, Sir 


1. (1877) Ia R. 5.1 A.nS. G2 C,L,R. 318 
2. (1890) I. L, R, 18 C. 111 (P.C,) 
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Barnes Peacock, delivering the judgment of the Privy Council, Debi 


: Bakhsh 
said :— - Singh 
“A question might arise upon the construction .of Cl. 11 of S. 22 y 


whether the estate descended as an impartible estate. Their Lordships Chandra- 
are of opinion looking to the provisions of Act I of 1869, List 2, S. 8 and bhan Singh. 
S. 22, that it was the intention of the Legislature that the estate should 

descend as an impartible estate.” i 


Again, in Fagdiskh Bahadur v. Sheo Pertab Singh", the 
same law was affirmed in terms in the judgment of Lord Davey 
and the point taken to be concluded by authority. 

It cannot, accordingly, in the first place be denied that, 
giving full effect to Act I of 1869, the succession to a taluq must 
be to an impartible estate and that whether the estate “ ordin- 
atily devolved upon a single heir,” to quote the language of List 

-2 of S. 8, or whether the succession was to be regulated by the 
rule of primogeniture, to quote Lists 3 and 4 of S. 8. 

In the second place, it can hardly be doubted that S. 22, 
in so far as it describes in the first ten .of its sub-sections the 
specific order of heirs preferred to the succession, must have 
force given to it to the effect of standing asastatutory sub- 
stitute for any line of succession which might have been set 
forth in the Sannad, ; 

In the third place, when Sub-S. 1—a sub-section which 
comes at the close of the long list of specific stages of prescribed 
successiou—sets up the rule that, in default of any one taking 
under the previous. sub-sections, there should be preferred— 

“Such persons as would have been entitled to succeed to the estate 
under the ordinary law to which persons of the religion and tribe of such 
taluqdar or grantee heir or legatee, are subject” ; 
their Lordships do not see their way to hold that this is 
anything else than a general relegation of parties to the situa- 
tion in which they would have been found apart from the 
Statute. 

But that situation is found in the Sannad itself,and it is also 
contained, either by way of affirmance or at least by way of 
narrative, in the fifth list of S. 8 of the Statute: So far as the 
Sannad was concerned, the provision was as follows :— 

“It is another condition of this grant that, in the event of your 


dying intestate, or any of your successors dying intestate, the estate shall 
descend to the nearest male heir according to the rule of primogeniture.” 


A (1901) I. Y..R, 23 A. 369 (P;C,) 
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eee. While, as has been said, the specific rules of succession in 

Singh Act I of 1869 must be held to displac: this, the general refer- 

‘ v + ence to what is not covered by those specific rules must include 

ieee a reference to the rights of parties as contained in the Sannad, 
which was the original title to the property. : 


By this, simple construction the alleged repugnancy dis- 
appears. . ; 

It must be added, with reference to the body of . decisions. 
cited in the judgments of the Courts below and at their Lord- 
ships’ Bar, that, as these decisions refer to the property descend- 
ing,in the language of List 2, to “a single heir,” there was there- 
fore necessitated the search for that heir according to the law of 
the religion and tribe as referred to in S. 22, Sub-S. u, But 
it does not appear that the ordinary law of the religion and 
tribe would have fixed upon any different person as entitled to 
succeed where the “rule of primogeniture” had been the 
acknowledged rule of the succession—any different person from 
the respondent and plaintiff in this. suit, who has succeeded’ 
under the judgment of the Judicial Commissioners. 


If reference be made to S. 23, the result reached is the 


same. -That section provides that 


“Except in the cases provided for by S. 22, the succession to all 

property left by Taluqdars and Grantees, and their heirs and legatees 

ying intestate shall be regulated by the ordinary law to which members 
of the intestate’s religion and tribe are subject.” 


This expression, vzz., that 

« The succession shall be regulated by.” 
is the same form of words as that employed in the list 5 of 
S. ı which declared, of tner alra the present succession, that 
it “should be regulated by the rule of primogeniture.” 

-This declaration and condition of the Sannad, being. part of 
the original title to the property, is an essential part of that 
regulation of the ordinary law of the religion and tribe, and 
would have been respected accordingly. 

- For these reasons their Lordships will humbly advise His 
Majesty that the judgment passed by the Court of the Judicial 
Commissioner of Oudh, dated the 5th July 1907, is correct, and 
that the appeal should be dismissed with costs. 

Solicitors: Barrow, Rogers and Nevill for the appellants. 
Solicitors; 7. L. Wilson & Co. for the respondent, 


——— 


s- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Í Present :—Mr. Justice Munro and Mr. Justice Sankaran 
Nair. 


Singaram Pillai & others .. Appellants* 
v. 

Hazarath Kibulai Syed Gulam Ghouse 
Sha Sahib Kadir .. Respondent, 


Limitation Act, Art. 110— Ascertained rent”—Suit for enforcement 
of acceptance of patta—Decision by High Court declaring terms of patta 
rather permanently ina prior regular suit by tenant—Termination of sum- 
mary suits. 


A landholder tendered patta for Fasli 13110n thelast day ofthe 
fasli ; and, on the tenant’s refusal to accept it, instituted a summary suit fot 
enforcement of acceptence of patta. During the. pendency of the summary 
proceedings, the High Court declared, on 7th August 1902, the terins of the 
patta in certain regular proceedings instituted by the tenants, subject of 
course to variation if circumstances justifying it arise. The summary 
suits were disposed of finally and formally in terms of the High Court 
judgment only on 24th May 1904. The present suits were instituted just on 
the date of the expiry of the three years period from 24th May 1904. 


Held :—That the rent for Fasli 1311 in respect of which summary pro- 
ceedings were pending became “ascertained” only on the date of the formal 
determination of the summary suits aud not on the date of the High Court 
judgment. (Rangayya Appa Row v. Bobba Srivamulur, followed. Aruna- 
challa Chettiar v. Kadir Rowther2, distinguished.] 


Appeals under S. 15 of the Letters Patent against the 
judgment of the Hon’ble the Chief Justice in C.R.P. Nos. 739 
to 745 of 1907 presented against the decrees of -the District 
Munsif of Valangiman in S. C. S. Nos. 620 to 624 and 626 of 
1907 respectively. 

The facts appear from the judgment of the Chief Justice. 

T. Rangachariar, K. Ramachandra Atyar and S. Muthiak 
Mudaltar for appellants. 

S. Srintvasa Adyar for respondent. 

The Court delivered the following 


JUDGMENT :—We think the conclusion the learned 
Chief Justice has arrived at is correct. Pattah for the suit 
fasit was tendered before the judgment of the High .Court— 
Exhibit C—was pronounced. As the pattah tendered was not 
in accordance with the judgment of the High Court the plain- 
tiff could not successfully maintain a suit for rent upon it and 
he could not tendera fresh pattah as the fasit had by then 
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expired. His only course in this case was to sue under S. 9 of 
Act VIII of 1865 to enforce acceptance of the pattah tendered. 
This he did do and he had to await an adjudication under §, r0 
ofthe Act, and we think that limitation runs from the date of 
that adjudication, as it was only then that it can be said that 
the rent for the suit fask? was ascettained—Rangayya Appa Rao f 
V. Bobba Sriramulu.* We express no opinion as to the effect of 
the High Court’s judgment in the -case of fasizs subsequent 
thereto. 
The appeals are dismissed with costs. 


The judgment of the Chief Justice was as follows :— 

These are suits for rent, and the Mansif, sitting as a 
Small Cause Judge, has decided that the suits are barred by 
limitation. ‘The question I have to consider is: Was he right in 
law in so holding? ‘The tenants say that the suits are barred 
because the arrears became due within the meaning of Article 
tro of the Second Schedule to the Limitation Act on the 
date of a judgment which was delivered on a first appeal 
by this Court, the date of the judgment being the 7th August 
1902. ‘The landlord says that the arrears did not become due with- 
in the meaning of that article until a later date, vzz. the 24th May 
1904, that being the date of judgment by the Sub-Collector in 
certain proceedings before the Revenue Court under the Rent 
Recovery Act. The judgment of the High Court to which 
have retetred is a judgment in a suit in which the tenants sued 
‘the landlord for a declaration that the landlord was not entitled 
to vary the terms of previous pattas—the pattas in 
that suit relating to the same lands as the lands for which rent 
is now sought to be recovered in the present suits, The judg- 
ment by the Revenue Court was a judgment ina suit by the 
landlord in the Revenue Court which was instituted in 1g02 
and in which, as I have said, judgment was given by the Sub- 
Collector on the 24th May 1904. TheMunsif, in deciding that the 
suits were time-barred, has relied upon the decision of this Court 
in Avrunachella Chettiar v. Kadir Rowthen® in which the 
learned Judges distinguished the case before them on the 
facts from the decision of the Privy Council in Rangayya 
Appa Raov. Bobba Sriramulu. Ifthe present case ison all fours 
with the case Aranachella Chettiar v. Kadir Rowthen*, sitting as 
a single Judge, I should of course follow it. But it seems to me 
that the present case is not on all fours with Arunachella Chettiar 
v. Kadir Rowthen®. That is a case in which the circumstances 
are somewhat special andin which it was shown that by custom 
the rents were payable in kind, not at the end of the F asli, which 
Lunderstand tobe the ordinary tule but at the time of 
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the harvest. And it was there held that the rent was Singarain 


ascertained as soon as the harvest was reaped. The ques- 
tion Ihave to determine is, not whether rent was ascertained 
at the end ofthe Fasli, but whether the rent was ascertained 
at the date of the judgment of the Sub-Collector inthe Revenue 
proceedings brought by the landlord. Consequently, it seems to 
me I am not bound by the decision in Avrumachalla Chettiar v. 
Kadir Rowthen?. When I go back to the decision of the Privy 
Council in Rangayya Appa Rao v. Bobba Sriramulu*. It must be 
borne in mind that in the present cases, the Revenue proceedings 
wee pending at the date of the,judgment in the High Court in the 
Suits by the tenauts. Iam not at all satisfied that the judgment in 
the declaratory suit by the tenants did determine once and for all 
the rate of rent which was payable in respect of these lands. 
The declaration given is in somewhat guarded terms. At the 
end there is this provision: “A general declaration will not, of 
course, prevent either party from claiming a modification of the 
patta, suould circumstances arise.” But even supposing that 
this judgment did determine the rate of rent it does not seem, to 
me, to necessarily follow from that, that in the state of things 
which existed here, where at the date of the judgmeut of the 
High Court, proceedings properly brought by the landlord were 
pending in the Revenue Court, the date of the judgment of the 
High Court must be the date from which the statute of limita- 
tion begins to run as against the laudlord. 


In Rangayya Appa Row v. Bobba Sriramulu? their Lord- 
ships, after examining the provisions of the Rent Recovery Act 


say: “ Under this procedure it seems clear that so long as pro- 


ceedings are pending before the Collector and on appeal from 
bim beiore the Civil Courts, the rate of rent is in suspense, for no 
one can say what it will prove to be, and that therefore no atrear 
of rent can be said to have become due within the meaning of the 
Limitation Act.” I think I must apply that proposition to the 
facts here. Of course it is argued that the rate of rent is not in 
suspense because it has been held that it is a certain amount in 
the High.Court proceedings. I say I am not satisfied as to that. 
My attention has been drawn on behalf of the tenants to another 
passage: “ In their Lordships’ opinion this whole series of 
sections applies to ascertained rents, not to rents at rates which 
have yet to be determined.” That passage in the judgment 
occurs after the examination of the provisions of the Rent 
Recovery Act. And I think when their Lordships speak about 
“ascertained rent’ they mean rents which have been ascertained 
by means of the procedure provided by the Rent Recovery Act. 


Now it is beyond question that a landlord cannot get his 
rent until he has tendered a puttah in which the rent is accepted 
or with regard to which the Courts have held that he is bound 
to accept it. And I think it is anomalous that limitation should 
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begin to run against him at a date anterior to the date when he 
can enforce his claim for rent. 
I think the Munsif was wrong in his view of the law. 

_ In C.R.P. Nos. 739, 740 and 743 the decrees of the Munsif 
will be set aside and the cases will go back to be dealt with 
according to law. Costs will abide the event. 

C R. P. No. 744 is dismissed with costs. 
InC. R. P. Nos. 741, 742 and 745 there will be a decree, for 
rent with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MDRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 


Padmanabhaya and others .. Appellants * 
7. 
Ranga and others .. Respondents. 


P. P. Ay Ss.112, Cl. (g) w1—Ejectinent suit—Lease before the Act— 
Concurrent isnit for rent—No waiver of forfeiture—“ Act showing intention 
to determine lease.” 


A forfeiture is incurred if the landlord’s title is denied. It is not neces- 
sary that the denial of the landlord’s title should be accompanied by an 
assertion that the title is either in the defendant or some third person, 

Wherea lease is determined by the plaintiffs election to treat the 
lease as at an end, a claim for rent prosecuted along with a prayer lor 
ejectment could not negative the plaintiff's title to seek ejectment. 

In the cases of leases before the Transfer of Property Act, the institu- 
tion of the action for ejectuwent on the ground of forfeiture would itself 
amount to the manifesting of the intention to determine the tenancy, 
though in the cases of leases after the Act, it is impossible to treat the 
institntion of the svit as itself the act necessary for determining the ten- 
ancy. Venkataramana Bhatia v. Gundarayai oonsidered. 

Second appeal from the decree of the District Court of 
South Canara, in A. S. No. 167 of 1907, presented against 


the decree of the Court of the District Munsif of Kundapur, in 
O. S. No. 486 of 1906. 

Suit for possession as on a forfeiture by denial of a titie, 
plaintiff being himself a permanent lessee , and the defendant 
a permanent sub-lessee under him. The alleged denial of title 
was by the ist defendant, the admitted Eyaman of the family, 
and was contained in a reply sent by him toa letter of the plain- 
tiff demanding rent. It was in these terms: “ I do not enjoy any 
property under you. Iam not liable to pay any rent whatever 


è S.A, No, 1861 of 1908. īst April 1910. 
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to you. I have never till now paid any rent to you whatsoever.” 
In the written statement the defendants persisted in making 
the very same allegation but subsequently admitted plaintiff's 
title and offered to pay rent minus an amouut of Rs. 2-12-0 
which they used to pay a mortgagee of the. landlord of plaintiff. 
The Munsiff held that the defendants were not paying reut to 
the plaintiff, and did not know that he was their landlor till 
they came to admit, aud therefore there was no mala fides in their 
denying the title, and accordingly refused to passa decree for pos- 
- session. As tothe rent he passed a decree for the admitted amount 
refusing to pass a decree for the balance on the ground that the 
plaintiff himself had not paid the mortgagee and the defendanis 
were ready and willing to pay him. Ou appeal the District Judge 
held that the defendants were aware of the plaintiffs’ title and 
had been paying rent, but all the same dismissed the suit 
forpossession on three grounds: (i) that though there was denial 
of plaintiffs’ title there was no setting up of a third party’s 
title or of his own title and therefore no forfeiture was incurred ; 
(ii) that there was no act antecedent to the plaint determining 
the tenancy ; (iii) that by claiming future rent in the suit, plaintiff 
had waived forfeiture. As to rent also he confirmed the 
Munsiff’s judgment. Plaintiff appealed. 

B, Sttarama Rao for appellant. 

K. Y. Adiga for respondent. 

B. Sttarama Kao, for appeliaut,contended—(i)that there was 
a sufficient denial of title so as to attract the consequence of 
forfeiture Doed Bennett v. Loug?; WOODFALI, p. 388, 
(18th Edn.). (ii) No act antecedent to suit is necessary Venkata- 
ramana Bhaita v. Govindaragj*and Anandhmoyee v. Lakchicthandra 
Mitra? are, no doubt, against this view. But they proceed on 
the Transfer of Property Act, though the former is a case not 
governed by the Act. Even under the Transfer of Property Act, 
an act antecedent to suitis not necessary. The law as stated 
in books of English law does not differ from $. 11 of the Trans- 
fer of Property Act. SeeCoLm on yectment. p. 408. ` Still, 
it has been held under the English law, that no act antece- 
dent to the suit is necessary. CoLE on Azectment, p. 408. By 
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forfeiture, the lease becomes voidable at the election of 
the landlord—WoopFay (18th Edn.) p. 520,CoLE on Eyectment, 
P- 408 ; Vithu v. Dondu’ and this election can be exercised by 
the plaintiff as in the case of fraud Clough v. London and North 
Western Railway Company? ; of forfeiture in the case contract 
Hyde v. Watts; by the plaint or written statement, without any 
antecedent act 7 pars see Clough v. London and N. W. Railway 
Company®. The same rule applies to the case of widow’s aliena- 
tions which are voidable at the instance of the reversioner, Bzjoy 
Gopal and Mukerji v. Krishna‘; or election in the case of appro- 
priation of payment “ The Mecca” case. Action itself is equiva- 
lent to entry and determines the tenancy, Serjeant v. Nash Field 
and Company’; Doed Lawrence v. Shawcrass’; Greenwood v. 
Moss*. As for waiver, here it is only a claim for future mesne 
profits,and even if otherwise, it has been held in S.A. go5 of 1905 
that a joinder does not amount to a waiver. As tothe rent the 
defendants admittedly paid only on behalf of plaintiff asa part of 
the rent due to him under the contract.. 

K.Y. Adiga contended (i) that there was no denial by setting 
upthe tenants’ adverse title or third party’s title; the so called denial 
only amounts to a statement of ignorance as to the right of the 
plaintiff and an invitation to establish it; (ii) that the denial being 
only by one though yejman cannot affect the others; (iti) that. there 
was a waiver Evans v. Davis °. He also contended that the 
tule of Transfer of Property Act ought to be applied as a tule . 


. of equity and good conscience and cited Kadir v, Nepean; 


Parameshri v. Vittappa Shanabhaga 1. He contended that as 
to rent, a contract ought to be inferred and must be taken to 
have been inferred in the lower Court. 

B. Sttarvama’ Row for appellant, in reply, contended that the 
law as laid down in the Transfer of Property Act cannot apply 
at least so for as leases before that Act are concerned—S, 2 of 
the Transfer of Property Act; Narayana Sanabhogav. Narayana 
Nayak. 1°; Subbaroya Kamti v. Krishna Kamtt 13 ; Narayana 





I. (1890) I. L. R. 15 B. 407. 2. (1871) L-R. 7 Exch. 26 at PP. 34. 35, 36. 
3+ (1843) 12 M. & W. 254 at 270. 4. (1907) I. L. R. 34 C. 329 (P.C.) 

5. (1897) A. C. 286 at 294. 6. (1903) 2 K. B. 304. 

7- (1825) 27 R. R. 466. 8. (1872) L. R. 7 C. P. 360. 
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Natka v. Vasudeva Bhattat R. Vaguram v. Rangayyangar? ; 
Kripa Sindhu Mukherji v. Annada Sundari Debi, Varden Seth 
Ram v. Luckapathy Royjee Lallah*; Wagnela Rajsanjt v. Shekh 
Masludtn*. 

The Court delivered the following 

JUDGMENT :—The suit is in ejectment. The defendants 
are permanent lessees, They denied the title of the landlord, the 
plaintiff, by a notice dated the 28th August 1905, before the in- 
stitution of this suit. The District Judge held that the terms of 
this letter did not create a forfeiture. He was alsc of opinion 
that the lessor had done no act to show his intention to deter- 
mine the lease and further that the forfeiture had been waived 
by the lessor suing for the rent subsequent to the date of the 
forfeiture. 

Dealing with the last question first, we observe that the 
prayer was for past and future profitsand not for rent, though 
the rent previously fixed appears to have been taken as the 
measure of the annual profits. But apart from this, if the for- 
feiture had been incurred, we fail to see how the suit for rent 
could operate as a waiver. If S. 112 of the Transfer of Property 
Act applied, the suit in ejectment having been instituted, the 
second proviso to that section would prevent waiver even from 
acceptance of the rent. But the lease having been executed long 
before the Transfer of Property Act, the question is whether 
under the law in force before that Act, that claim for rent in the 
action for ejectment could operate as a waiver. We are not aware 
of any authority for holding, where the lease had determined by 
the plaintiff's election to treat the lease as at an end, that the 
claim for rent prosecuted along witha prayer for ejectment could 
negative the plaintiff’s title to seek ejectment. 

Exhibit G G. is the defendant’s reply to the plaintiff's notice, 
It says:—“ I do not enjoy any property under you. Iam not 
liable to pay any rent whatever to you. I have never till now 
paid you amy rent whatsoever.” This certainly amounts toa 
claim of title in the defendants and would, therefore, work a 
forfeiture. In our opinion, it is not necessary that the denial of 
the landlord’s title should be accompanied by an assertion in 

I. (1903) IL. R. 15 M L» J. 208. 


2. (1891) I. L. R. 15 M. 210, 3. (1907) 6 C.L.J. 273. 
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Padinana- 
Dhayya 
v. 


Ran ga. 


-Padmana- 
-bhayya. 
v 


Ran ga. 


934 ‘THE MADRAS LAW JOURNAL REPORTS. [VOL. XX. 


terms of the title of the defendant. If the landlord’s title be 
denied, it involves the assertion that the title is either in the 
defendant or some third person, 

The question remains whether the lessor had done some act 
showing his intention to determine the lease. As we have said 
already, the Transfer of Property Act does not apply to this 
case—Section 2, Clause (c). Clause (#9) of S. 111, therefore, 
has no application. But the principle of that clause has been 
applied in Venkatramana Bhatta v. Gundaraya’ to a lease exe- 
cuted before the Transfer of Property Act. In that case there was 
a mulgent lease of 1866, There was a clause for re-entry on failure 
to pay rent on the due dates: On default in the payment of 
rent, the plaintiff sued for possession and for arrears of rent. 
Following the decision in Anandamoyee v. Lakhi Chandra Mitra? 
the Court held that the plaintiff had shown no intention to 
avail himself of the forfeiture and determine the lease and that 
in, consequence he was not entitled to obtain possession. This 
was a case in which the forfeiture might have been relieved 
against on the principleof S.1140f the Transfer of Property 
Act. But the Court held that no forfeiture had been incurred 
under S. III, Clause (g) The decision in Anandamoyee v. 
Lakhi Chandra Mitra * was one under the Transfer of Property 
Act. It does not appear to have been brought to the notice of 
the Court in Venkataramana Bhatta v. Gundaraya* that the lease 
under consideration was not governed by the provisions of the 
‘Transfer of Property Act, having been executed in 1866. There 
was Consequently no’discussion in the Madras case as to the princi- 
ples applicable to an action in ejectment on the ground of forfei- 


- ture of a tenancy created before the Act. We do not, therefore, 


feel bound to apply the principle of that decision to the present 
case. 


Clause (g) of S. rxz provides that a forfeiture is incurred 
bya denialof title or by the breach of an express condition 
providing for re-entry when in either case the lessor does an act 
showing his intentionto determine the lease. The lease, there. 
fore, is not determined by forfeiture before the lessor has done an 
act showing his intention to determine the lease. As no cause of 
action accrues to sue in ejectment before the lease has determined, 








I. (1908) Į, t. R. 31M. 403. 2. (1906) I. 1. R. 33 C. 339 


PART XXIII.] THR MADRAS LAW JOURNAL REPORTS. 935. 


it is impossible to treat the institution of the suit as itself the 
act necessary for determining the tenancy. But does this rule 
apply to a lease not goverued by’ the Transfer of Property Act ? 
The forfeiture there was not incurred by the breach of the con- 
dition or denial of title coupled. with the act of signifying the 
intention to determine the tenancy. It arose by the breach of 
the condition which provided for re-entry or by the setting up 
by the tenant of a title'in himself or a third person, The tenant 
was not entitled to take advantage of his own wrong and claim 
any benefit from his own breach of a condition, but the landlord 
had the right of election which was signified. by re-entry or by 
the doing of some other act showing an intention to put an end 
to the tenancy. But it was not necessary that this election 
should be anterior to the suit. The principles are well stated in 
WARVELLE on Ejectment, S. 47. ‘At Common Law, however, 
the condition was not self-executing but required some action on 
the part of the grantor, evincing an intention on his part to 
take advantage of the forfeiture, and, unless he was actually in 
possession, this was accomplished by a re-entry upon the land 
conveyed. ‘The earlier cases in this country (the United States 
of America) follow the Common Law rule and announce the 
doctrine that re-entry for breach of a condition subsequent is 


necessary to defeat an estate of freehold which has once vested,’ 


and that a forfeiture cannot be effected merely by bringing an 
action for the recovery of possession. Under this doctrine, it 
will be seen that ejectment will not lie until there has been an 
actual: re-entry. But later statutory enactments, defining the 
character of the action of ejectment and providing for the inter- 
ests that shall be sufficient to sustain it, have materially altered 


the old rule by removing much of the reason which occasioned ~ 


it, and it is no longer necessary that the Common Law ceremony 
of a re-entry shall be performed as a condition precedent to the 
prosecution of an action to recover possession of lands affected by 
a forfeiture.” In Goodright v. Cator! Lord Mansfield delivering 
the Judgment of the Court of King’s Bench said :—“ We have 
looked very particularly into the cases fortwo hundred years 
back, and we find’ a great deal of contrariety on the question, 
whether an actual entry is necessary, in order to maintain an 
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ejectment, on a clause of re-entry, for non-payment of rent, but, 
in the most distant period, the better opinion has been that it is 
not. An ejectment being a mere creature of the, Court, framed 
for the purpose of bringing the right to an examination, an ac- 
tual entry can be of no service. Butifan entry was unneces- 
sary, ‘the doing of some unequivocal act, which was equivalent 
to entry such as a demise of the premises to a new tenant ora 
uew demise to a tenant or sub-tenant in possession, was deemed 
to be sufficient.” In WILLIAM and YATES on Ejectment p. 68, 
the learned authors say :—“ Before the Common Law Procedure 
Act, 1852, the service of a declaration in ejectment was held to 
determine the lease. Since that Act the bringing of an action of 
ejectment was held to be equivalent toan entry and to determine 
the term. And since the Judicature Acts, Fry J. said that an 
action of ejectment was equivalent tothe old entry”—Z£vans v. 
Davis. In Fones v. Carter?, Parke B. delivering the judgment 
of the Court of Exchequer said : “ We think that the bringing 
of an ejectment for a forfeiture and serving it on the lessee in 
possession, must be considered as the exercise of the lessor’s op- 
tion to determine the lease.” There the lessor served on the 
lessee a declaration of ejectment fora forfeiture. Ina suit for 
rent due and for breach of certain covenants, it was held that 
the service of the declaration operated as a final election to deter- 
mine the term though there had not been any judgment in the 
ejectment proceedings. In Grimwood v. Moss? where lessors 
brought ejettment against the tenant on the ground of forfeiture 
for breaches of coveuants which provided for re-entry, it was held 
that a distraint for rent after commencement of the action and 
before trial did not operate asa waiver and the plaintiffs were 
entitled to judgment. In Clough v. London and North-Western 
Ratlway Company* dealing with a case of avoiding a transaction 
on the ground of fraud, Mr. Justice Mellor, delivering the 
Judgment of the Exchequer Chamber, observed :—“ The prin- 
ciple is precisely the same as that on which it is held that the 
landlord may elect to avoid a lease and bring ejectment when his 
tenant has committed a forfeiture. If with knowledge of the 
forfeiture, if by the receipt of rent or other unequivocal act, he 
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shows his intention to treat the lease as subsisting, he has 
determined his election for ever and can no longer avoid the 
lease. On the other hand, if by bringing ejectment he unequivo- 
cally shows his intention to treat the lease as void, he has 
determined his election, and cannot afterwards waive the for- 
feiture.” In Sergeant v. Nash Field & Co. the Court of Ap- 
peal held that the issue and service of the writ to recover posses- 
sion of the premises operated as a final election by the lessor to 
determine the term. The principle of these cases rests upon the 
ground: that the forfeiture is complete when the breach of the 
condition or the denial of the title occurs. But as it is left to 
the lessor’s option to take advantage of it or not, the election was 
not a condition precedent to the right cf action, but the institu- 
tion of the action wassimply a mode of manifesting the election. 
The same principle has been appliedin actions for relief on the 
avoidance of fraud asin Clough v. London and North-Western 
Railway Company? or where a reversioner avoids a lease bya 
Hindu widow after her life-time—Bzyoy Gofal Mukerji v. 
Krishna Mahisht Debi? See Fos’s Landlord and Tenant, 
pages 322 and 656. It will be clear, on the foregoing review of 
the authorities, that under the law applicable to leases before the 
Transfer of Property Act, the institution of the action on the 
ground of forfeiture would itself amount to the manifesting of 
the intention to determine the tenancy. The defendants in the 
present action are, therefore, liable to be turned out of the pro- 


perty. 


There is a dispute as to the amount of rent which the defen- 
dants were liable to pay. The Courts below allowed cash rent 
at the rate of Rs 12% per annum while the plaintiff claims Rs.15, 
The lease deed provides for au annual rent of Rs. 15 and sundry 
articles. The Courts below have deducted Rs. 2-12-0 as due to 
a mortgagee under a judgment, Exhibit J. The plaintiff was no 
party to the suit of the mortgagee in 1865 in which he was decre- 
ed two rupees and three quarters out of the rents payable by the 
defendant’s predecessor to the plaiatiff’s predecessor in interest. 
It is not stated that the defendant has paid the mortgagee for the 
suit fasit, The plaintiff is, therefore, entitled to recover the full 





I. (1903) 2 K. B. 304. 2. (1871) L. R. 7 Bx, 26 at p. 34. 
3 (1907) I. I, R, 34 C. 225 (P.C.) 
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z rent provided for him under the lease. In reversal of the decrees 
of the Courts below, the piaintiff must have a decree for the 
properties sued for together with the profit claimed by him. The 
defendants will pay the plaintiff’s costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice 
Krishuaswami Aiyar. 


Kolathathil Illatt Vishnu Nambudri, 


` Karnavan of his T'a1 wad .. Appellant”. 
a (1s¢ Defendant) 
v. i n 
Meloothedathil Chulayakkari Akkamma Respondent 
(Plaintif). 


- Nambudris—Sel i f-acquired property—S uccession to. 
The self-acquisition of.a Nambudri goes to his own natural pais: after. 
his death and not to his illom. He can deyiseit or gift it away as idie 
pleases. i 


The ordinary Hindu Law as expounded in the Mitakskara is applicable 
to the Nambudris except in so far as custom or usage has modified it. 


Second appeal from the decree of the District Court of 
North Malabar in A. S. No, 283 of 1907 presented against the 
decree of the Court of the District Mnnsif of Dalipaidoiba in 
O. S. No. 71 of 1906. = 

. F. L. Rosario for appellant.. 

TT. R. Ramachendra Atyar for respondent, 

g The ‘Court delivered the following 

l JUDGMENTS :—Sankaran Nair J.—The plaintiff sues to ` 
recover a debt contracted by the deceased Parameswaran Nam- 
budri, a junior member of an Illom of which the ist defendant 
is the head. His wife and child are also defendants. . 


-Parame swaran ‘Nambudri was in possession of a piece of land 
belonging to the family and it is ‘found that he built thereon a 


_ house worth Rs. 1,000 out of his own funds and also’ planted 








eS. A. 1705 origos ae a te tm : af 4th May toro. 
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pepper vines on the land. It. was conceded in the lower Courts 
that the house, which was built by the deceased out of his own 
funds though on land belonging to the family, was his. self- 
acquisition and the point is not.raised by ‘the memorandum of 
second appeal. We accordingly accept that finding. 

. As to the utensils &c., worth Rs. 500, they are in the 
house left by the deceased ani were admittedly the property of 
the deceased. ‘The first question is whether the self-acquisition 
` of Parameswaran devolved on the family to Which he belonged 
or on his son, the 4th defendant: . ; ; 


All the previous decisions. were reviewed in Chemmantha 
Attekunnath Lakshmi Amma v: Palakuzhu Thuppan Nambudri* 
and the learned Judges. therein arrived at the conclusion that 
the question is not concluded by authority and that there is no 
definite ruling of the High Court on the point. ` 


“As tothe law applicable to the Nambudris, it has been held 
in a case, in which evidence was taken about their usage; that 
“ Nambudris are governed by the Hindu Law, except so ‘far as 
it is shown to have been modified by usage or custom having the 
force of law, the probable origin of the special usage being either 
some doctrine of Hindu law as it. stood at the date. of ‘ their 
settlement ’ in Malabar ‘ though now obsolete ’.or some Maru- 
makkathayam usage”—Vasudevan v. The ne of Sta.é efor 
Andia’: ; 


"Thé Hindu rer is, TEA speaking, the law laid down by 
the author of the Mitakshara- Under that -law, ‘though ` the 
iuterest of an undivided member in family property passes by 
‘survivorship to: the other members of the family,” ‘his’ separate 
property devolves ‘exclusively on His own heirs.’ ‘THe* 4th 
‘defendant, the son òf the deceased, takes the property of the 
latter uader the Hindu Law to the exclusion ` ‘of: the ‘other 
members of the family. - > Ai MYER Sa 


It is true, that under the aaa law, we have 
‘decided that the self-acquisition of a male in Malabar lapses to 
‘his’ tarwad, but it has also been decided that in the case of.a 
“female, her children succeed to the exclusion of the tarwad 


m. meam maeman e m- meee ee eaten mede amaa e 
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while in Canara, under the same law but with.another name, where 
the theory is more strictly carried out in practice, the self- 
acquisitions of a male also descend to his uwn heirs. It may be 
noted that in the earliest case—Kanara v. Ryrafpa*—of which 
thereis any report, it is stated to be a very prevalent belief that the 
immediate juniors and not the tarwad are those entitled to the 
Self-acquisitions and that not one of the decisions, including 
that of the Full Bench in Govindan Nait v. Sankaran Naw?, is 
based upon usage but, on the other hand, the majority of the 
Judges acted on the maxim ‘ szare decisis? 


In these circumstances we cannot take it that any ‘Ma- 
tumakkathayam usage ? would have influenced the family law 
of the Nambudris in this respect. Nor have iwe been referred 
to any doctrine of ancient Hindu Law which denied to the’son 
the right of succession to the separate property of his father, 
which may have served as a basis for the existence, if any, of a 
different rule of law among the Nambudris. 


Under the old Hindu law, when self-acquisition was not 
recognised, no queslion could arise as to succession. When 
separate or self-acquisition was recognised, the law of succession 
followed the nature of the property. The foundation of the 
right to take by surviorship -is common ‘interest and common 
possession during the lifetime of the deceased. It is possible 
there may have been a Stage in the growth of Hindu Law when 
a tian who acquired any property had only the use of it, in which 
case his undivided family may have taken it on his death. But 
when after his complete dominion (with right of alienation) over 
self-acquisition was recognised, itis difficult to conceive a different 
line of descent for it from property that may have been obtained 
by partition which would undoubtedly be made to descend to 
natural heirs to the exclusion of those from whom he may have 
divided. The foundation of common interest in the property 
failing survivorship goes with it and the nature of the 
property determines the rule of succession. A Nambudri, like 
any other Hindu, has the right to alienate his self-acquisition 
in his lifetime without regard to any necessity or to the wishes 
of the other members of his family. He may devise it to strangers. 


Te (1880) I. L. R. 3 M. 212. 2. (1909) I. L. R. 32 M, 353. 
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If the deceased had been a divided member, there is no 
doubt his son would have succeeded to the property obtained on 
partition and, in my opinion, the self-acquisition will follow the 
same course of descent. The 4th defendant is, therefore, entitled 
to the house and: utensils and not the rst de‘endant. The 
decree against the rst defendant as representative is therefore 
reversed, but in the circumstances without costs. The suit 
was dismissed against the 4th defendant and there is no 
appeal. 

Krishnaswami Atyar J.—I agree in the judgment of. Mr. 
Justice Sankaran Nair. As regards the pepper vines we must 
treat them as the property of the Illom. They were grown by the 
deceased Parameswaran Nambudri on Ilom property. They 
cannot be held to be his self-acquisitions. ‘The 1st defendant, as 
the Karnavan, is not liable for the debts contracted by Parames- 
waran so far as this property is concerned. No question has been 
raised in second appeal that the house and vessels were not the 
self-acquisitions of Parameswaran. ‘The house is in the occupa- 
tion of defendants Nos. 2 to 4, the mother, widow and son of 
Parameswaran, and the vessels too are in their possession. No 
decree can be given in this case against the 1st defendant on the 
ground that he is in possession of Parameswaran’s property. 
But it is contended for the respondent that the Illom succeeds to 
the self-acquisition of every member and that the rst defendant, 
as Karnavan, is properly liable for Parameswaran’s debts. This 
question has been left undetermined by the District Judge. 
In Chemmantha Attekunnath Lakshmi Anuma v Palakuzhu 
Thuppan Nambudr7* the question was left open whether under the 
customary law governing the Nambudris of Malabar the self- 
acquisitions of a Nambudri pass at his death to the immediate 
heirs of the acquirer or to the Illom. ‘The observation in Vasu- 
devan v. The Secretary of State for India? that self-acquired 
property merges, on the death of the person acquiring it, with 
family property, as is the case among Nairs, is not a 
binding decision. There is no course of decisions, as is 
the case amongst Marumkkathayam families, that the self- 
acquisitions of a member of a Nambudri Illom lapse to the 
Ilom. The recent decision of the majority of the Full 


I. (I902) I. L. R, 25 M. 662, 2, (1888) I, L. R, 17 M. 157. 
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Bench in’ Govindan Natr'v. Sankaram Nair ?,- which is solely 
rested on the current of judical authority as regards’ the 
descent of the ‘self-acquisition of a Marumakkathayam Hindu, 
does Ht, therefore, apply to the case of Nambudris. - Unfettered 
by authority there can be no question as to what is thè rule of 
law we should apply to the descent ofa a Nambudri’s self-acquisi- 


tion. ‘It is capable of gift inter vivos. Itcan be willed away at the 


pleasute of the acquirer. Unless the notion of heritable rights i in 
the son, widow and daughter is foreign to the Nambudri,- -we are 
bound to apply the ordinary’ Hindu law of succession ‘to the 


‘Nambudris’ ‘self-acquisitions, If we go back to the’ archaic 


Hindu law and repudiate the idea of self-acquisition itself, then, 
of course, the property acquired ‘must ` lapse to the tarwad, 


‘But in that case even in the acquirer’s life time he would have’ nd 
‘right over it. But this being recognized even to the extent of 


validating a posthumous disposition by will, I do not see how we 
are entitled to refuse succession to the natural heirs of thé 


‘acquirer. If: an Ilom became divided into individual units © 


‘with the consent of all, each: individual will pass his separate pro- 


“perty to his own heirs and not to his divided brethren i ina gronp. 
‘This’ was the analogy accepted by the Privy Council in the 


Shivagunga case (Katama Nachiar v. The Rajah of Shivagunga*) 


Tor the succession of self-acquisitions. The same holds’ good ‘in 
‘the case of the self-acquisition of aNambudri. The- Nunibudri 
- is governed by the Smritis. He is even more orthodox than the 
“Bralimin’ of the rest of the country. He owes allegiance to the 
‘Vedas, the Smritis and the Puranas. Except in so far as recog- 


nized custom has made any inroad into the law of the Smritis, 


hei is governed bythatlaw. The 4th defendant, as the son of Para- 


meswaran, is entitled to the house and utensils. No decree has 


‘been’ passed against him and there is no appeal by the plaintiff 
‘to make him liable. We must, therefore, allow the appeal by the. 
“gst defendant and dismiss the plaintiff's suit, but in the circum- 
stances without costs. i i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 
. Bogra za oy Accused in Calendar No. 80 of 
1909:0n the file of the Sub-Magistrate, 
Mangalore, in Cr. A. No. 90 of 1909 
on the fle of the Sesstons Fudge of 
South Canara. 
Penal Code, S. 193—Deposition not taken in accordance with law—Cr. P. 
Code, S. 360. i 
A conviction for perjury in respect of statements made in a deposition 
not read out in the presence of the vakil or the parties as required by law, 


when the deposition has been signed by the party as having been made by 
. him, is not bad in law. 


Petitioner not represented. 

The Public Prosecutor C. F. Napier Contra. 

Upon perusing the record submitted in accordance with 
the proceedings of this Court dated 21st January 1910 and pro- 
ceedings before the Court of Session and upon hearing the 


` arguments of the Public Prosecutor on behalf of the Crown the 


Court made the following 

‘ORDER :—It was held by Collins C.J.and Parker J. in 
Criminal Revision Case No. 453 of 1894 (II, Weir’s Criminal 
Rulings, 435) that procedure identical with that adopted by the 
Sessions Judge in the present case is materially irregular. The 
déposition taken in the Sessions Court was therefore irregularly 
taken and it may bethata conviction based upon such evidence 
could not be sustained. But in- the present case the person 
concerned is the witness who made the deposition, and not the 
accused against whom it was made, and it has been read over to 
the witness, admitted to be. correct and signed. It is very 
difficult, I think, to seeany good reason why this admission of 
the witness should not be taken to be a proof of the correct- 
ness of the document. ‘There is no doubt direct authority in 
this Court for the view that a deposition not read over in the 
hearing of the Judge and the Vakils (in a civil case) is nota 
deposition at all and cannot be used as evidence for any pur- 
pose—Kamatchinathan Chetty v. Emperor*—but that decision 
Seems to be in part based on the reasoning that the presence of 
the Judge and Vakils at the reading is required for the protec- 
tion of the witness. I very respecttully differ from that, if that 
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is what was meant by the learned Judge. ‘The presence of the 
Judge and the Vakils or the accused is required to make it 
sure that the deposition is correctly recorded and the accused 
or the Crown or the defendant or plaintiff is not prejudiced by 
any mistake in the recorded evidence. But when the deposi- 
tion has been read over to the witmess, and he has admitted it to 
be correct, there seems to be no good reason why that admission 
should not, so far as he is concerned, be regarded as a proof of 
its correctness. I cannot see why a deposition regularly record- 
ed is necessarily to be treated as a nullity for all purposes even 
as against the man who made it and who has admitted that it 
represented what he said. It, of course, may be open to him to 
prove that the record was incorrectly made, but that is not sug- 
gested in the present case. I am not, holding this view, there- 
fore prepared to hold that the conviction is illegal. 

The accused has not himself applied for the revision of the 
Sessions Judge’s decision and I do not think it is necessary to 
do more than poist out that the deposition was undoubtedly 
irregularly recorded, and that the provisions of the Code and the 
law as Jaid down in this Court must be followed in the recording 
of the evidence by the Courts of this Presidency. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishna- 
swami Aiyar. 


Adhiragi Chetty es .. Appellant* 
(Plaintif) 
v. 
Billa Tyampu ie ..- Respondent 
` (Defendant). 


Landlord and Tenant—Relief against forfeiture when period of grace 


allowed. ait 
Courts will not relieve against forfeiture for non-payment of rent after 


the period of grace allowed in the lease. 
Second appeal from the decree of the District Court of 


. South Canara in A. S. No. 370 of 1906 presented against the 


decree of the Court of the District Munsif of Karkal in O. S. 
No. 180 of 1906. 

This was.a suit for possession as on a forfeiture for non-pay~ 
ment of rent. The lease provided for payment within the end 
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of May next year ; in defaalt before the end of May the following 
year with interest ; and indefault then the property should be 
surrendered. Defendant pleaded that he had made payment to the 
Government on behalf of the plaintiff for urrears of éevva; that he 
had tendered the’ balance by money order, and deposiied the ad- 

‘mitted balance in-Court. The District Munsif upheld the payment 
only in part, the other being in respect of the plaintifi’s mother’s 
patta; found against the tender by money order, and, ou the 
ground that there.was no tender of the full amount with the writ- 
ten statement, decreed: the plaintiff's claim in full. On appeal 

‘the District Judge found the tender by money order as true, 
and on the ground that the defendant had made an honest 
attempt to pay up his rent, relieved the forfeiture. Plaintiff 
appealed. 

B. Sitarama Rao for appellant. 

K. Y. Adiga for respondent. 

B. Sitarama Rao. contended that there being a period of 
grace allowed in the document, the Court could not relieve 
against the forfeiture—Narayana Natkan v. Vasudeva Bhatt’; 
Narayana Kamtiv. Handu Shetty.” Tender aiter the forfeiture 
is incurred is useless. 

K. Y, Adiga contended that the jurisdiction of the Court is 
not excluded by the mere fact that a period of grace isallowed 
and that the two cases cited do not lay down any, hard and 
fast rule. He also contended that the clause of forfeiture being 
contained only in a subsequent deed styling itself a contract 
cannot be read as a part of the lease but only an independent 
covenant. l 

The Court delivered the following 

JUDGMENT :—Exhibit Z modifies the terms of the 
lease Exhibit A. It provides that on default of payment by 
the due date the rent in arrears shall be paid with ‘interest with 
the next year’s rent. If default is made even then, the property 
shall be surrendered to the Jessor, Following the decisions in 


Naraina Natkan vV. Vasudeva Baath? and Narayana Kamit v. 


Honky “Shetty? the- “defendant semet-eeutled vee seve 
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against the forfeiture. It is, moreover, found that the tender 
in the suit was not of the whole amount due, 

We must reverse the decree of the District Judge and 
restoré that of the Munsif with costs in this and the lower 
appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Wallis and Mr. Justice Krishnaswami 
Aiyar. 


Thattoli Kothilan Aliyamma .. Appellant* 
(and Defendant) 

v. 
C. K. Kunhammed & another .. Respondent 
(Plaintiff & 
1st defendant). 


Mahomedan Law—Minor—Agreement by guardian not to divide spes 
Successtonis. 

Obiter :—-Under the Mahomedan Law, to bind the minor by his guar- 
dian’s consent, urgent necessity or clear benefit must be shown. 

An agreement by the guardian not to divide a spes successionis is not 
within the rule and therefore not binding on the minors. 


Second appeal from the decree of the District Court of Mala- 
bar in A. S. No. 403 of 1907 presented against the decree of the 
Court of the District Munsif of Tellicherry in O. S, No. 22 of 1906. 

F. L. Rosario for appellant. 

T. R. Ramachandra Atyar for respondent. 

J. L. Rosario, for appellant, contended on the construction 
of the document, that the document was not a deed of gift 
but only a deed conferring management ; that no terms of disposi- 
tion were there; that even supposing therewas no agreement not to 
partition, the minor’s consent was no good ; anyhow the arrange- 
ment was not beneficial for the minors and therefore not within 
the competence of the guardian to consent, supposing that the 
guatdian consented. He cited Ramalinga Khanapure v. Viru- 
paksht Khanapure, Sri Mohan Thakur v. Macgregor? , Krishnen- 
dra Nath Sarkar v. Debendra Nath Sarkar? to shew that it was 
an agreement with reference to ses successconts and as such also 


[A 


bad. TEG OR aA dn ee A 
SB. A. 50 9f t969.. th August igro. '. 
1. (1883) I. L. R. 7B. 538. 2. (1901).1. LR: 28 C769. | 
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T. R. Ramachandra Atyar, for respondent, cont tended that Shy 
it was a gift ; the arrangement being the basis of the gift is bind- Kunham 
ing ; any way itis a family arrangement like that in Kreskuendra mee 
Nath Sarkar v. Debendra Nath Sarkar? aud could not be dis- 
turbed. 

F. L. Rosario, in reply, argued that the case on which 
Krishnendra Nath Sarkar v. Debendra Nath Sarkar relies is a 
case before the Zagore case * and therefore cannot be accepted 
without question. 

The Court delivered the following 

JUDGMENT :—The rst defendant hada kanom dated the 
ist June 1890. Poker, father of the plaintif and and defendant had 
an equity of redemption. In 1903 Poker executed a document 
called a deed of settlement. It was ‘also signed bv his 
children, including the plaintiff and the 2nd defendant. Some of 
his children being minors, Poker signed the documents for them. 
One of the questions in the case is as to the effect of this docu- 
ment. The and defendant has redeemedthe kanom. The plaintiff 
claims possession from the. and defendant on payment of the 
amount, due, Poker being dead. The 2nd defendant contends that 
the plaintiff is only entitled tosue tor hisshare. The decision rests 
on the true construction of Exhibit C, the deed of settlement. 
Paragraph No. 2 of the document declares that Poker’s children 
are his heirs under the Mahomedan Law and entitled to succeed on 
his death. Paragraph No. 4 transfers to the present plaintiff all 
rights of management and control overs Poker’s properties. Para- 
graph No. 5 provides that the management shall last during the 
lifetime of the plaintiff and enumerates various powers of 
management. Paragraph No. 6 says that though his children 
will be entitled to divide the properties according to Maho- 
medan Law after Poker’s death, no partition-shall be made during 
the plaintiff's lifetime. 

The property in suit, though apparently included in the 
schedule of properties dealt with by the deed of settlement, was 
then outstanding on kanom. It isclear to us that what was trans- 
ferred to the plaintiff was the mere right to management with 
certain powers of dealing withthe property. Noestate was 
` created in the plaintiffs favour, either absolute or for life, though 
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authority was given to defray reasonable expenses. The plaintiff 
and the other children were simply to inheritthe property on 
Pokers death. There are no words of disposition to the children 
of any interest in the property. On Pokers death, therefore, all 
the children, including the and defendant, became entitled to their 
several interests under the Mahomedan Law. The and defen- 


` dant was entitled, by virtue of her interest in the equity of 


redemption, to redeem the kanom. On redemption she was 
entitled to hold the property subject to the plaintiff's tight toa 
partition of his share. But it is argued for the respondent that 
the plaintiff is eutitled to possession by virtue ofthe right of 
management acquired under the deed of settlement which was 
assented to by the 2nd defendant and the other children. Itis 
argued that the provision as to the plaintiff's management and 
against partition during the plaintiff’s lifetime to which the and 
defendant gave her consent is binding upon her—see S72 Mohan 
Thakur v. Macgregor’ and Krishnendra Nath Sirkar v. Debendra 
Nath Sarkar? ; also Maynw’s Hindu Law, p- 657—-though it is 
difficult to see what consideration Poker’s children, other than 
the plaintiff, received for agreeing not to divide. The decision 
in Ramalinga B hanapure v. Virupakshi. Khanapure*, which 
declared an agreement never to divide invalid, does not affect the 
present case. The preponderance of American authority sam- 
marised in FREEMAN on Co-/enancy, S. 442, appears to be in 
favor of the binding character of agreements not to divide as 
regards the parties to the agreement. For a similar rule under 
the Civil Law see Domar, Article 1498. But the agreement in 
this case was entered into in respect of a spes SUCCESStONAS. 
Section 6 of the Transfer of Property Act has, it is true, no 
application, because the agreement related merely to non-division 
and the right of management. 

But we are not aware of any authority for holding that an 
agreement not to divide a spes successionis is binding upon the 
parties even though the period of non-division is limited to 


one life. The agreement certainly cannot bind the three 


- minorson whose behalf Poker himself, as guardian, gave the 
assent. The powers of the guardian under the Mahomedan ` 
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Law in respect of immoveable property are very restricted : see Alyo mma 
AMIR ALI, Vol. II Edn., p- 479, and Shama Charn Sarkar; Part Kunham- 
I, p- 484. Urgent necessity or clear benefit to the ward must be med 
shown: see Mussammat Bukshan v. Mussammat Kooeri?; Mussam- 

mat Syed v. Syud Velayat Alikhan?; Bhutnath Dey vw. Ahmed 
Hosain,? and Hurbhat v. Hirazi Byramgt Shanja*. The decision 

of the Privy Council in Kali Dutt ¥ha v. Abdul Alı” recognises 

the rule of clear benefit to the ward as a necessary condition of the 
validity of the alienation of a ward’s immoveable property. Itis 
difficult to pretend, so far as minors are concerned, that an 

` agreement by the guardian surrendering in anticipation to 
management of a spes successionis is within the rule as to the 

clear benefitto the ward. The agreement being invalid as 
regards some of the parties to it, it is difficult to uphold it as to 

others, vitiated already, as it is by its dealing with a spes succes- 

sionis. However this may be, we are clear that the agreement as to 
management cannot affect the kanom interest which was out- 
standing. The 2nd defendant was entitled to acquire it and the 
plaintiff’s only right is to have a partition of his share on pay- 

ment of his proportion of the mortgage money. The present 

suit is not one for partition andthe other sharers who would be 
necessary pattiesto such a suit have not been impleaded. 

We would allow the appeal and dismiss the suit with costs through- 

out, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr. Justice Benson and Mr. Justice Krishnaswami 


Aiyar. 
K. R. Nilakandan Nambudripad and 
another .» Appellants* 
v. (Plaintiffs) 
P. K. Sankaran Nambiar and others ... Respondents 
(Defendants). 


Lunacy—E ffectof vested rights—Uraian. 
Lunacy does not divest the estate already vested or the right of manage- 
ment, though it may bea ground for the removal of a lunatic froin the 
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ilakandan office of trustee which is hereditary. Consequently, an Uralan, if a lunatic, 


v. 


šïankaran. 


does not ipso facto cease to be an Uralan so as to allow the next in'succes- 
sion to step in. [Vidyapurna v. Vidyanidhi referred to.] 

Second appeal from the decree of the District Court of South 
Malabar in A, S. No. 153 of 1907, presented against the decree 
of the Court of the District Muusif of Ottapalam in O. S. 
No. 431 of 1905. 

T. R. Ramachandra Azyar for appellant. 

C. V. Ananthakrishna Atyar for respondents. 


Suit to redeem a kanom.renewed by three out of four 
Uralans. The 4th was alleged to have been a lunatic at the time 
of the renewal and he was not consulted. 


T. R. Ramachandra Azyar —The lunaticought to have been 
consulted if he, notwithstanding his Junacy, continued to be an 
Uralan. But if not, the next senior Awmandravan should have 
been consulted. The renewal having been granted without any 
such cousultation is invalid. The renewal was in favour of one 
of the Uralans themselves—Vidyapurna v. Vidyanidhi? and 
Kumaran v. Kunjae.? Another point is that the renewal deed 
purports to have been executed by three but signed only by two. 
It is, therefore, inchoate and inoperative, 


C. V. Ananthakrishna Aiyar relied on Vidyapurna v. 
Vidyantdhe* and POPE on Lunacy, and Edn, pp. 370 and 371. 


The Court delivered the following 


JUDGMENT:—The snit is by two Uralers to redeem a 
kanom. The ist defendant. pleads a renewal by the Uralers. 
The plaintiffs in peach the validity of the renewal on the ground 
that the rst plaintiff was not consulted. But the ist plaintiff 
was not an Uralan at the time of the renewal. His karnavan 
was the Uralan. But the plaintiffs contend that he was a 
lunatic and that the 1st plaintiff was by operation of law 
tbe Uralan in his place. The observations of Subrahmanya 
Atyar and Bashyam Iyengar JJ. in Vidhyapurna Tirthaswamd 
v. Vidhyanidhe Thirthaswam7* are against this view.. Lunacy 
does not divest the estate already vested orthe right of 
management, thoughit may be a ground for removal of 
the lunatic from the office of trustee which is hereditary. 
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The rst plaintiff not being a trustee at the time ot the renewal, Nilakandan 
the renewal cannot be deemed to be invalid because he was not Sankaran. 
consulted. 


It is now urged for the first time in second appeal that the 
and plaintiff has not signed the renewal deed though it purports 
to be in his name also, and that it is bad on that account. The 
document purports to be in the name of the and plaintiff as well 
though it is signed only by the 13th defendant. It may be the 
latter had authority to sign for the and plaintiff. We cannot 
allow the question of the absence of the 2nd plaintiff's signature 
to be raised now when the rst defendant may be in a position to 
explain it as due tothe 13th defendant having been clothed 
with due authority to act for all. 


We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Bensou and Mr. Justice Krishnaswami 
Aiyar. 
Thattan Konther’s son Kunhan of Thekku- 
mangalam Desam, Lakkidi Amshom, 
Walluvanad Taluk .. Appellant® 
v. (114% Defendant) 
Mangalath Manakal Narayanan 
-Nambudripad’s son Moorthi altas 
Ashtamoorthi Nambudripad and others. Respondents 
(Pig. & Defts. 5 to 10). 


Mortgage—Redemption by one of several co-morigagors—Right of . Kunhan 
mortgagee to question right of redemption—Trusts, public and charitable— vw 
Majority and minority—Consultation necessary—Estoppel by representation— Moorthi, 
Renewal of kanom. Trustees—Suit by one of several, for redemption— 
Non-joinder as co-plaintiffs—Decree, form of. 

An assignee of the mortgage interest is entitled to question the right 
of one of the co-mortgagors to redemption whether or not the remaining 
co-mortgagors acquiesce in the claim of the plaintiff to redeem. 

In the case of public and charitable trusts, all the trustees should have 
an opportunity of stating their opinion; and any act (e.g., renewal ofa 

_kanom) done by the majority without reference to the minority is not valid. 

A provision that the managing Uralars should grant renewals “with the 
greatest possible number of Uralars receiving the renewal fees” does not 
mean that the majority can effect renewals without any reference to the 
minority or without inviting its co-operation. 





“©. A, 1693 of 1908, Tr 20th July 1910, 
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‘Kunhan 


v 
Moorthi. 
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The rule ofestoppel by representation in holding out certain persons - 
as clothed with authority has io application where the majority has only a 
limited authority within the limits of which a stranger dealing with 
them has to find the power to enter into the transaction. 

A renewal of a anom was effected by a majority of Uralars without 
consulting the minority. Meld that the renewal was invalid and that the 
minority was not estopped from disputing the validity of the kanom as 
regards the kanomdar who was a stranger. 

One of several trustees may sue for redemption without consult- 
ing the others or making them co-plaintiffs, provided all are impleaded 
in the suit. The proper decree in such cases is to order the trust property to 
be restored to all the trustees for the benefit of the cegti gue trust. 

Second appeal from the decree of the Court of the Subordi- 
nate Judge of South Malabar at Palghatin A.S. No. 748 of 
1907 presented against the decree of the Court of the District, 
Munsif of Ottapalam in O. S. No. 465 of 1906. 

P, R. Sundara Atyar, A. Nilakania Atyar and K, Govinda 
Marar for appellant. 

T. R. Ramachandra Atyar and V. Ryru Nambzar for res- 
pondent. 

The Court delivered the following 

JUDGMENT:—This is a suit for redemption. The plaintiff 
is one of the Uralars of the Killikurishi Devaswom. The kanom 
sought to be redeemed is of the year 1884. It was granted to the 
family of the defendants Nos. r to 3. Defendants Nos. 5 to ro are 
impleaded as the remaining Uralars of the temple. The defen- 
dants set upa renewal in 1905 to which the plaintiff was no party. 
The rıth defendant is the assignee of the rights of the kanom- 
dats. The Courts below have held the renewal to be invalid 
and given a decree tothe plaintiff for redemption. The rth 
defendant has preferred the second appeal. i 

A preliminary objection was taken that the rrth defendant 
had no right to prefer the second appeal in asmuch as the 
plaintiff's co-uralars did not contest the decree of the lower 
appellate Court. We see no force in this objection. The 11th 
defendant .as assignee of the mortgage interest is entitled to 
question the right of one of the co-mortgagors to redemption, 
whether or not the remaining co-mortgagors acquiesce in the 
claim of the plaintiff. 

It is argued in second appeal that the plaintiff was a con- 
senting party to the renewal and that his name appears in 
Exhibit XXIV as one of-the persons present -when -the-resolu- 
tions therein set out were adopted, It appears there that ‘ it 


- BART XXIiI.] THE MADRAS LAW JOURNAL REPORTS. 953 


“is resolved that the Uralan that manages the affairs of the 
respective years should grant renewals with the greatest possible 
number of Uralars, receiving the renewal fees, signing fees at 
the rates now settled from tenants whose term of lease has 
expired.” The actual renewal now impeached is Exhibit I. 
The plaintiff was no party to its execution, nor was he consult- 
ed about it. We donot understand Exhibit XX to dispense 
with the necessity fox all the Uralars being consulted before the 
execution of the renewal: “ The greatest possible number of 
Uralars receiving the renewal fees» does not mean that it is 
left to the option of a majority to set at nought a minority and to 
carry on the business of the Devaswom in the matter of renewals 
without any reference to that minority or without inviting its co- 
operation. We must, therefore, hold that the plaintiff, not having 
been consulted in respect of the renewal in question, is not 
precluded from impeaching it. 


It is next contended that the majority of the trustees of the 
Devaswom were parties to the renewals and that in the case of a 
charitable trust the consent of the majority is sufficient to vali- 
date the transaction, “In the due administration of all trusts of 
a private nature the vote or act of the majority of the trustees 
cannot, in the absence of an express or implied power, bind dis- 
senting minority’—see Luke v. South Kensington Hotel. Cot. 
But it has long been held, owing probably tothe validity of 
perpetuities in charities and the consequent perpetual succession 
of trustees which would produce a dead-lock in the adminis- 
tration if unanimity were insisted on, that a majority of trustees 
has powersto bind the minority. See Tupor’s Charttable Trusts, 
p-259. It does not appear to us to follow, from the exception ot the 
validity of the acts of the majority in public and charitable trusts 
that they may transact the affairs of the trust without any refer- 
ence to the minority. On the other hand it seems to us that the 
very principle of recognising the validity of the acts of the majo- 
tity involves the necessity of the decision of the majority being 
arrived at after mutual discussion among all the members. A 
minority before mutual consultation may be converted into a 
majority after it. Unanimity on all occasions may be impossible, 
A majority after consultation and discussion is the nearest 
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approach toit. Reliance was placed on The Attorney-General v. 
Shearman * in support of the view that a majority is sufficient even 
though the minority had no opportunity to express their views. 
In this case there were 11 trustees. There was an original lease 
by them to one last. There was a renewed lease to the original 
lessee and another by six out of the eleven trustees, the rest 
having refused to join. When the second”lease was impeached it 
was held to be valid.. This ease is no authority for the position 
that a majority of the trustees can act in respect of a public or 
charitable trust without giving an opportunity to the minority 
to state their dissent. In Zeramath v. Lakshmi? it was held 
that the decision of the majority was binding upon a dissentient 
minority where the majority of the Uralars of a Devaswom 
agreed to renew a kanom on terms beneficial to the Devaswom 
after the question of the renewal had been fairly considered by all 
the Uralars. It was pointed out that in such a case each had 
the opportunity to let his views be known before a decision is 
passed. The High Court remitted an issue for trial whether the 
renewal was the result of consultation by all the Uralars though 
a majority had actually concurred in signing the deed. S. 16 
of the Charitable Trusts Act 1860 (23 & 24 Victoria, Chapter 
136) provided: “ A majority of two-thirds of the trustees of any 
charity assembled at ameeting of their body duly constituted 
and having power to determine, etc., shall also have a legal power 
on behalf. of themselves and their co-trustees, &c., to do, enter 
into, and execute all such acts, deeds, contracts and assurances 
as shall be requisite for carrying any such sale, exchange, par 
tition, mortgage, lease or disposition into legal effect, and all 
such acts, deeds, contracts or assurances shall have the same legal 
effect as if the same were respectively done, entered into or ex- 
ecuted by all the acting trustees for the time being, &c., &c.” 


This section was repealed by S. 17 of the Charitable Trusts 
Act 1869 (32 & 33, Victoria, Chapter Iro). S. 12 of this 
later Act repealed the earlier provision thus: ‘ Where the trustees 
or persons acting in the administration of any charity have power 
to determine on any sale, exchange, partition, mortgage, lease or 
other disposition of any property of the charity, a majority of those 
trustees or persons who are present at a meeting of their body 
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duly constituted and vote on the-question shall have and be 
deemed to have always had full power to execute and do all such 
assurances, &c., for carrying any such sale, &c., into effect and 
all such assurances, &c., shall have the same effect as if they 
were respectively executed and done by all such trustees or per- 
sons, &c.” See 4 HALSBURY’S Laws of England, S. 416. This, 
no doubt, is a statutory provision. But the same rule obtained as 
regards mutual consultation and opportunity for the statement of 
each person’s views before these statutes. In Wilkinson v. Ma- 
lin ` a school-master was appointed by a majority of the trustees 
assembled for the purpose. He was dismissed by five out of the 
trustees without a meeting and there was no opportunity for the 
remaining trustees to participate in the business. Dealing 
with the dismissal Lord Lyndhurst, C.B.,who delivered the judg- 
ment of the Court of Exchequer, observed as follows :—‘' The 
next question that arises for consideration arises on the ninth 
and last issue, being whether the master was duly and properly 
dismissed. Now the dismissal wasin this form: there was no 
public meeting nor any declaration of a majority assembled at a 
public meeting that the school-master should cease to act in that 
situation: but five out of the trustees not assembled in that for- 
mal manner gave notice that the school-mastet should, within a 
certain time, retire from his office. In the first place, at the time 
when the notice was given, there were ten trustees so that the 
persons who gave notice did not even constitute a majority of the 
whole body. In the next place, even if they did constitute a 
majority of the whole body it is the whole body that is to dis- 
miss and not a majority of it. So that if there is a meeting and a 
majority are for dismissal, then the declaration of the majority is 
not merely the declaration of the majority but of the whole body; 
which whole body does in fact dismiss. Therefore, in a case of this 
description, where there was no meeting and where five indivi- 
duals gave their opinion, or said, that the dismissal should take 
place in a short time or that the party should cease to act as 
school-master, we are of opinion that that is not a valid dis- 
missal within the meaning of this trust.” Without deciding 
that in every case of a transaction entered into by the majority 
of the trustees of a public and charitable trust there should have 
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been a meeting of all to validate it, we may safely hold that all 

the trustees should have had an opportunity of stating their 

Opinion. Asthe plaintiffin the present case was never con- 

sulted about the particular renewal, we must hold that it was 

invalid. 


It was urged that as regards the mortgagee he had nothing 
to do with the meeting or consultation amongst the trustees but 
that he was justified in accepting the renewal granted by the 
majority as they must be deemed to have had authority to re- 
present the whole body. The argument was rested on` the 
principle of estoppel. Zhe Attorney-General v. Shearman and 
LINDLEY on Companies, p. 128, were relied on. As regards the 
case cited, we have already pointed out that it was not a case of a 
majority of the trustees having acted without reference to the 
minority. In holding that the acts of the majority, in the 
circumstances of that case, are binding, the Master of the Rolls 
further pointed out that the lessee had no notice from the dis- 
senting minority; that they objected to the lease, and that there 
was no pretence of fraud or concealment on the part of the 
majority. ‘Tuese observations do not carry the matter as far as 
the appellant wants. ‘They do not amount to saying that so far 
as the validity of the transaction as regards the party dealing 
with the majority of the trustees is concerned it is established by 
the majority of the trustees concurring in it. As regards therule 
laid down in LINDLEY on Companies that there is no necessity on 
the paito. persons dealing with Companies to see that de facto 
directors are properly appointed nor tosee that the directors 


` exercise the powers they possess in the precise manner prescribed 


in the regulations of the Company, it is to be observed that the 
principle underlying it is different from what we have to apply to 
a case where a majority has no power to act for the whole body 
unless the whole body had been consulted about it. If prema 
facie the majority had power to act and it is a mere informality 
or a piece of irregularity in their not having consulted about the 
transaction the position of the lessee or mortgagee would be 
different. This is not a case where the minority has permitted 
the majority to act for them subject to certain conditions assum- 
ing it would be competent to trustees to confer such a power 
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upon their fellows. ‘The rtile of estoppel, by holding out certain 
persons as clothed with authorfty, has no application where the 
majority has only a limited authority within the limits of which 
a stranger dealing with it has to find the power to enter into the 
transaction. Another contention of a formal nature was raised. 
It was said that the 6th defendant had surrendered his right in 
favour of his son Sankaran and likewise the roth in favour of 
his nephew Parameswaran, and that they were Uralars of the 
temple and should have been impleaded. This contention has 
been negatived by the Courts below. It is unnecessary to discuss 
it as the r1th defendant who is the only appellant before us did 
not raise any such plea in his written statement. 


The appellant has then an alternative argument that if the 
6th and roth defendants are the Uralars they have not been con- 
sulted by the plaintiffs as regards the institution of the suit. It 
is urged with much force thatifa majority of trustees cannot 
enter into any transaction without consulting the minority the 
institution of a suit by a single trustee without taking the opinion 
of the other trustees is bad and the suit is on this ground liable 
to be dismissed.. There has been considerable conflict of opinion 
on the question of joinder of co-trustees in this Court. It was held 
in Parameshwaran v. Shangaran,’ Paramathan Somayajtpad v. 
Shankara Menon® and Savitri Antarjanam v. Raman Nambudrt? 
that some of the trustees of a Devaswom cannot institute a suit 
on its behalf making the other trustees defendants without hav- 
ing asked them to join as plaintiffs. An exception was made in 
other cases where the other trustees perversely declined to co- 
operate and the suit was for the benefit of the institution. The 
last of these cases was doubted in Marzyel Raman Natr v. Nara- 
. yanan Nambudripad* but it was unnecessary to decide the ques- 

tion of the necessity for previous request to join as co-plaintiffs 
as in that case the plaintiff impeached the renewal which the co- 
trustee defendant granted and it was impossible to get one to 
impeach his own deed. The question, however, was referred to a 
Full Bench in Karattole Edamana v. Unnikanam*. But as that 
was a suit fora redemption by one trustee it was held that 
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Kunhan §, gr of the Transfer of Property Act ehabled any person having an 
Moorthi. interest in the mortgage property to institute a suit for redemp- . 
tion and that one of several Uralars was a person having such 
interest and could therefore bring a suit for redemption. Savitri 
Antarjanam v. Raman Nambudri* was practically overruled. But 
the Court expressed no opinion about the correctness of the deci- 
sions in Parameswaran v. Shangaran? and Paramathan Somaya- 
jipad v. Sankara Menon? which were suits in ejectment. The 
present case being one for redemption would apparently fall 
within the scope of the rule in the Full Bench case. But it is 
pointed out by Mr. Sundara Aiyar that joint trustees have not a 
several interest in the property of the Devaswom or any personal 
interest in it and that S. gr does not contemplate the interest of 
one of several co-trustees or entitle him to institute a suit for 
redemption. It may be, as pointed out by him, that the question 
of majority voting for redemption is different from that of the 
joinder of all as plaintiffs and that this view was not presented 
tothe Court. Itcertainly does not appear to .have been cone 
sidered. But wecannot, on that account, whittle away the 
authority of that decision. However, apart from the authority 
of that case which is binding upon us, we are not satisfied that a 
suit by one Uralan in which co-uralars are impleaded as defend- 
ants for redemption from mortgageesor for recovery of devas- 
wom property from trespassers is liable to be necessarily dis- 
missed for the reason that the co-uralars were not joined as co- 
plaintiffs or even consulted before the iastitution of the suit. 
It has been held in case of joint owners orjoint contractors that 
some of them may sue persons who infringe their rights implead- 
ing co-owners and co-contractors as party defendants and with- 
out consulting them before the institution of the suit. See 
Periakaruppan v. Velayuthan Chetti ; Pyare Mohun Bose v. 
Kedar Nath Roy® and Birt Singh v. Nawal Singhs. Does it 
make any difference that the joint owners are trustees? ‘There 
is a distinction that their interest is one and indivisible, while in 
the other cases there is a separable beneficial interest. In- cases 
where no remedial right accrues to the trustees until a majority 
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after a mutual consultation have signified their will, it cannot be 
competent to some of the trustees or even the majority to institute 
an action without such consultation. It may also be that if the 
decision in such a case of the majority is adverse the minority 
cannot institute an action as the remedial right has not come 
‘into existence. Take the case of a suit for the removal of an 
employee of a Deveswom by some of the trustees making them re- 
mainder defendants, ‘Then the employee was liable to be removed 
by the vote of the majority. If no such majority had concurred 
in dismissing the employee from office a suit by some of them 
would be ineffectual and would be liable to be dismissed on the 
ground that the trustees who desired the removal had not acted. 
It may also be where the removal of such employee is in the 
interests of the Devaswom essential and the conduct of the 
majority of the trustees in upholding the misbehaving servant 
is open to exception, the minority is not without its remedy. 
But where the right to the relief claimed has accrued to the 
joint trustees, the institution of a suit bv some only withont 
_ their having consulted the remaining trustees, even where they 
Have not perversely refused to join, cannot, it appears to us, be a 
sufficient ground for dismissing the suit. Although the interests 
of the co-trustees is joint and indivisible, it is fullv represented 
` where they are all on the record on the one side or the other. 
Whatever question of costs may arise, misjoinder is not fatal to 
the suit. In KokdJasar¢ Dasi v. Mohunt Rudranand Goswami! 
while layino down the rule that all trustees should ordinarilv 
be co-plaintiffs and that they must exercise the powers of their 
office in their joint capacitv, the Court pointed out that it was 
unable to follow the Full Bench Ruling in Pyari Mohan Bose 
v. Kedarnath Rov? in the particular circumstances of the case 
by transferring the co-trustees to the rank of the plaintiffs as the 
original plaintiff set up sole right in himself. In Zuke v. South 


Kensington Hotel Company? where there were three trustees of a ` 


private trust and the renewal mortgage in favor of two 
„Of them was impeached by the third in asuit to foreclose the 
mortgage the Master of the Rolls after disposing of the mis- 
joinder as not made out in the circumstances of the case, pro- 
ceeded to deal with anobjection similar to that now raised in 
t. (4907) 5 © L.J. s27. a (1899) I L. R.26 C. 429. 
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the following words:—“Thete it is said that some of the mortga- 
gees might not wish to foreclose andothers might. We will deal 
with that case when it arises, as to whether one without the 
consent or against the wish of the other can foreclose. That is 
not the case here. The other two defendants do not oppose the 
foreclosure. They were not willing to be plaintiffs but they do not 
refuse to foreclose. If two out of three trustees declice to foreclose 
or to agree to any other remedy it might be a reason for remov- 
ing them from being trustees; but that is not the case here, and 
we have not therefore to consider that case which may be dealt 
with when it arises.” The Master of the Rolls did not think 
that the unwillingness of the trustee-defendants to foreclose 
would be ground for dismissing the plaintiff’s suit for foreclosure. 
Lord Justice ames added: ‘‘In the old Chancery Practice 
there was this difficulty, that the misjoinder of plaintiffs was 
fatal and that if you had any one person among the plaintiffs 
who had done anything which might have amounted in equity 
to a release of his rights the whole suit failed and there was no ° 
remedy for it and therefore as a general rule vou selected, if you 
could, one person as plaintiff whom you knew to be free from any 
charge or imputation of misconduct and made all the others 
defendants, ‘There never was any objection to that in practice- 
Now that is rendered unnecessary by the’ fact that the Courts 
may deal with misjoinder of plaintiffs according to the justice 
and equity of the case.” Inthe present case the right to redeem 
has long accrued. The plaintiff, as one of the joint trustees, is 
right in enforcing the claim of the Devaswom to redeem. If 
defendants Nos. 5 to 10 are unwilling to join in the redemption 
there mav arise a question as to how they are to be dealt wilh. 
We see no objection to one trustee suing for redemption withont 
consulting the others or making them co-plaintiffs. But Mr. 
Sundara Aiyar urged that the decree should have been one for 
redemption in favour of the plaintiff and defendants Nos, 5 to ro, 
They were not represented before us. The proper course in 
such cases, as pointed out by the Master of the Rolls in the case 
already referred to, is to order the trust property to be restored 
to all for the benefit of the cestuz gue trust. But the trustee- 
defendants have not asked for it. The decrees of the Courts 
below are in plaintiff's favor on behalf of the’ Devaswom. 
There is no need to vary them. The second appeal is dis- 
missed with costs. The time for redemption is extended to 
two months from this date. : ? 


Boss de 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Krishnas wami 
| Aiyar. 


Kuppana Gavundan ar Appellaxit* 
(Petitioner) 

v. 
Kumara Gavundan & others .. Respondents. 


C. P. C., O. 21, rr. 98: 95, 102, S. 146—Applicability of r. 98 to purchaser 
Jrom judgment-debtor after attachment “ by the judgment-debtor.” 


Rule 98 of Order 21 has to be read along with Rule 95 of O. 21. O. 21, r. 98, 
is applicable to cases of obstruction by the purchaser from the judginent- 
debtor after attachment, he being the representative of the judgment-debtor 
within the meaning of S. 47, C.P.C. 


Appeal from the order of the District Court of Madura in 
Interlocutory Application No. 408 of 1909 (O. S. No. 33 of 1899) 
on the file of the Subordinate Judge’s Court of Madura (West). 

Application under Order XXI, R. 98, to remove obstruc- 
tion by the rst respondent, purchaser after attachment by 
the plaintiff, a money decree-holder. ‘The yth defendant, 
(and respondent) was party to the suit but had been ex- 
onerated. ‘The allegation of the applicant (decree-holder-pur- 
chaser) was that the ist respondent was set on by the judg- 
ment-debtor and the 7th defendant to obstruct him although an 
application for possession on a previous obstruction by the rst 
respondent had been granted. An appeal had been preterred 
against that order but had been dismissed on the ground that the 
Ist respondent came within S. 335 and therefore no appeal 
lay. The Judge dismissed the present applicationon the ground 
that the rst respondent held on his own account. 


` S. Srinivasa Atyangar for appeilant. 


`B. Sttarama Rao for respondents. 


B. Sitarama Rao, for respondents, took the preliminary objec- ` 


tion that no appeal lay because it was an order passed under R.99. 
He relied upon Fathkevaedan Nambudri v. Kunchu Achen? and 
contended that the definition of “judgment-debtor” in S. 2, 
| CL(1x), did not include a purchaser of the property though it 





“A. A, O. No, 248 of 1907, ` 5th August, 1910. 
I. (1906) I.L.R. 30 M, 72. 
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might include a legal representative by force of the definition 
of the words ‘ legal representative? He also contended that an 
attachment creates no interest under the rulings of the Judicial 
Committee in Moti Lal v. Karrabuldin* and of this Court in 
Zamindar of Karvetnagaram v. Trustee of Tripatt? and 
that the ruling in Paramanand Dos v, Mahabir Dossjee? is 
no longer an authority for holding that an appeal would lie in 
cases like these. The explanation in Yathavedan Nambudri v. 
Kunchu Achan* of the casesin Ramaswami v. Kameswaramma® 
and Vibudapriya v. Vidyantdh? $ is equally good in the present 
case. He cited also Sankaravadiammal v. Kumarasamya’. He 
also pointed out that rule 101 would have no justification but for 


‘the view contended for. 


S. Srinivasa Aryan gar, for appellant, relied upon O. XXI, 
r. 95, and S. 146,C.P.C., to show that a purchaser after 
attachment would come within r. 98 and that he would not 
come within r. 99. The Court is bound to adjudicate the 
question between the parties and their representatives though 
under r. 103 there might be an option to proceed by suit. 


B. Sitarama Rao, for respondent, contended that S. 146 
isinapplicable to the case as there was no application or pro- 
ceeding to be taken in this case under the terms of the section; 
that it was incompatible with the wording of the rules; that 
any how the Court having already held that the rst respondent 
was a party coming within S. 335, the plaintif is either estop. 
ped by contending to the contrary or is barred by res judicata. 
Any how the application being under rule 98, cl. (ii), to commit 
the party to prison, the Judge acted properly in dismissing the 
application under r. g9 and no appeal lay. 

S. Srinivasa Atyangar contended that on a point. of ‘law 
there could be no ves fudzcata, no question of fact having been 


| decided. 


The Court delivered the following 
JUDGMENT :—The petitioner who was the decree-holder 
purchased properties in execution of the decree and was obstruct- 








I. (1897) I.L.R. 25 C. 179. 2. (1909) ILL.R. 32 M. at 441. 
3. (1896) 1.L.R. 20 M. 378. 4. (1906) LL.R. 30 M. 72. i 
5. (1899) LL.R. 23 M. 361. 6. (1898) 1.L.R. 22 M. 161, 


7- (1885) IL.Re 8 M. 473. 
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ed by the respondents. He obtained an order for delivery and 
an appeal against it was dismissed. a 


Being resisted by the respondents when attempting to 
` take delivery he applies under Order XXI, rule 98, of the C.P.C. 
The District Judge has dismissed the application, holding that 
the said rule has no application. As regards the 7th defendant 
against whom no decree was passed and who was therefore not 
the judgment-debtor the order is right. But we are unable to 
uphold it as regards the Ist defendant and Kumara Gavundan 
who is alleged to have purchased the property subsequeut to the 
attachment and while the same was pending. Th: purchaser of 
the attached property is the representative of the judgment- 
debtor within the meaning of S. 47 of the New Code of Civil 
Procedure coriesponding to S. 244 of the old Code. See Parama- 
nanda Das v. Mahabir Dossji *; Lalji Mal w. Nandkishore?; Gur 


Prasod v. Ram Lal’; Mathewson v. Gobardham Tribedit. Under ` 


rule 95 of Order XXI the Court is authorized to order delivery to 
a purchaser against a person “ claiming under a title created by 
` the judgment-debtor subsequently to the attachment of the pro- 
perty.” The first respondent is such a person and any question 
between him and the decree-holder-purchaser would fall under 
S. 47. There is nothing in rule 98 which militates against this 
view. That rule has to be read along with rule 95. No inference 
can be drawn against the applicability of S. 47 from the omis- 
sion in rule 98 of a person claiming title by purchase from the 
judgment-debtor after attachment. In fact. rule xo2 which 
recognizes.the transferee from the judgment-debtor as his repre- 
sentative in execution of decrees for possession of immoveable 
properties, shows that a similar view must be taken of the pur- 
chaser of attached property. Rules 95and ro2 between them 
cover the cases of representatives of the jadgment-debtor in cases 
` of transfers after attachment under a money decree and transfers 
of propeity whose possession is decreed to the plaintiffs. The 
decision in Fathkevedan Nambudri v. Kunchu Achen® has no 
application as the obstruction there was caused by a person who 
- was not the judgment-debtor nor his representative. Assuming 


i. (1896) I. L. R. 20 M. 378. 2, (1896) I. L. R. 19 A. 332. 
3 (1898) I, L.R. 21 A. 20. 4. (1900) I'L. R, 28 C. 492, 
5. (1906) LLR. 30 M. 72, 
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that there is any doubt in the matter, on the language of rule 98 
itself we should be quite prepared to hold that nnder S. 146 the 
Judge was bound to deal with the application under rule 98. The 
District Judge was, therefore, wrong in holding that he could 
not entertain the application. It follows that we must also over- 
rule the objection that no appeal lies. 

It is urged for the respondent that the case is concluded 
by a previous order of the District Judge in Appeal No. 147 of 
1909 on the file of this Court which we have already referred to. 
There the Judge dismissed an appeal of the present respondent 
against the Subordinate Judge’s order for delivery aud the ground 
of his dismissal was that the appellant was a person claiming in 
his own right and not on behalf of the rst defendant. This was er- 
roneous and we cannot regard that error as concluding the present 
appeal. A decision in one proceeding that no appeal lay has 
not the force of res judicata so as to preclude an appeal i in another 
proceeding. < 

We set aside the order of the District Judge except as re- 
gards the 7th defendant and remand the case for disposal ac- 
cording to law. Costs hitherto incurred will be provided for by 
the Court below. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Besson and Mr. Justice Krishna- 
swami Aiyer. 


Syed Nooroodeen Saib & others .. Appellants* 
v. 7 
Syed Ibrahim Sahib & others .. Respondents. 


Limitation Act, Aris. 120, 144—Suit for partition of inimoveables and 
moveables. 


Art. 120 is not applicable toa suit by the heir ofa deceased Maho- 
medan for the share of the deceased’s estate where the subject matter ` 


- consists of imsmoveables. The suit in so far as it relates to iminoveables is - 


governed by Art. 144 of the Limitation Act and the fact that the plaintiff 
has withheld_the moveables for over six years and that consequently, his 
right toa share in the immoveables may be affected does not affect the 
matter. [Mahomed Raisal Aliv. Hasin Kanu! and Punchordas v. Parvati 
Bai? referred to.] 


Second appeal from the decree of the District Court of 
Macura in A. S. No. 687 of 15407, presented against the decree 





èS. A. No. 1927 of 1908 25th April IgI0. 
x, (1893) I. D. R. 21C. 157. 2. (1899) I, ÈE R. 23 B. 725 (P: C.) 
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of the Subordinate Judge’s Court of Madura (West) in O. S, Nooroodec 


- No. 32 of 1905, 

T. Ran gachariar for appellants. 

K. Srinivasa Aryan gar for respondents. 

T. Rangachariar :—A ‘suit for the partition of the estate of a 
deceased man consisting of moveables and immoveabes by one 
of the co-heirs is governed by Art. 120. If it is to be held that 
Art. 120 governs suits for the recovery of moveables and Art. 144 
of immoveables, it might lead to great anomalies. How are the 
_ rights of the parties to be adjusted when the whole ought to be 

brought into the hotch-pot under the law and yet cannot be 
brought under the Limitation Law. The case in Mahomed 
Raisat Ali v. Hasin Banu? lends supports: to the view that 
Art. 120 applies to such cases. 

K. Srintvasa Atyangar cited “Runchordas v. Parvati i Bai 2 

The Court delivered the following 

JUDGMENT :—The suit is by a Muhammadan for parti- 
tion of half share of properties both movable and immovable 
on his wifes death. The defendants, among’ whom are the 
other sharers, do not set up adverse possession. Even assuming 
that possession became adverse at some time within the last 
12 years, there is no reason to suppose that it was adverse 
before the 27th November 1893, while defendants Nos. 27 to 31 
were impleaded on the 27th November 1905. We must hold 
that the suit as regards immovables is not time-barred. In 
this view, it is unnecessary to express any opinion on the other 
` points argued. But we think that the District Judge was right 
in holding that the plaintiff was entitled to the deduction of 
the time spent in prosecuting the suit before the Munsif. 
The question wasone of market-value and the plaintiff paid 
substantial court-fee. We are not prepared to say that the 
` Judge was wrong in holding that the plaintiff's valuation was 
bona fide. 

Mr. Rangachariar raised an ingenious contention, on the 
authority of Mahomed Riasat Alt v. Hasin Banut, that the 
Article applicable was 120 of the Limitation Act. The Privy 


Council applied that Article as regards a claim for . movables by ` 


the heir of a deceased person. In Runchordas v. Parvati Bat? 
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soroodeen the Judicial Committee decided that a Hindu reversioner sting 
Sanap, for the property of a deceaseđ Hindu was entitled to come 
Ibrahim within 6 years as regards movables and 12 years as regards 
Sahib. immovables, Mr. Raagachariar, however, argues that this is a 
suit for partition and that a share can only be. allowed after 
taking iato account both movables aad immovadles. That is 
no doubt so, and if the plaintiff witiholds movables after © 
years from the date of the death of the intestate, his share of 
the immovables may be affected. But this has nothing to do 
with limitation as regards the claims to immovables. Article 144 
of the Limitation Act must be applied to the suit as regards 
immovable property. ‘There is no foundation for the contention 

that the claim for immovables is time-barred. 

The second appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Krishna- 


swami Aiyar. 
Mangalasami alias Muthuvijia Raghuuatha 


Thevar .. Appellant* 
(Plaintif) 

v. 
Subbiah Pillay & others .. Respondents 
( Defendants). 


Registration Act, S. I7—" Immoveable properiy’—Fauture reni—Lease 
of melwaram—Lessee in occupation under unregistered lease a trespasser 
Kangala- where lease registrable— Damages. 
rae Future rent is a benefit to arise out of land within the meaning of the 
abbiah Registration Act, and cousequeutly a lease of the melwaram right for 
Willay. a future year is compulsorily registrable if the value of the interest created 
by the documentis Rupees one hundred or upwards. 

A person occupying land undera lease which is inadmissible in evidence 
for want of registration is a trespasser and consequently liable in damages 
to the real owner. i 

Second appeal from the decree of the District Court of 
Madura in A. S. No 51 of 1905 presented against the decree 
of the Court of the District Munsif Gi Paramakudi in O. S.- 
No. 693 of 1904. 

The Advocate-General (P.S. Stvaswamt Atyar) for appellant. ` 

S. Srinivasa Atyangar for respondent. 


w— nee - -—- 


*S. A. 1469 of 1907. “asth , February 191% 








PART XXIV.] THE MADRAS LAW JOURNAL REPORTS. 967 


The Court delivered the following 

JUDGMENT :—The plaintiff is the owner of a fourth 
share in the melwaram cight of Kavoor viilage. ‘The rst defen- 
dant having obtained a decree in O. S. No 24 of 1898 in the 
Su. ordinate Court of Madura, East, for a tliree twentieth share of 
th: stelwaram right, tue plaintiffs guardian entered into an 
art agement with the rst defendant whersby the rst defendent 
wato have a mortgage of the plaintiff's rivht to the fourth share 
of "he rents due to him from Fasli 1310 as security for the rst 
de‘endant’s share of the rents for Faslis 1307 and 1308 unlaw- 
fully received by the plaintiff’s father. The transaction was 
in substance a mortgage of future rents due for the plaintiff's 
share to the rst defendant, Both the Courts below have held that 
the document being unregistered was inadmissible in evidence. 
The Munsif gave a decree to the plaintiff tor the sum of 
Rs. 495-8-6, holding that the 1st defendant was a trespasser. 
The District Judge, on appeal, has dismissed the plaintiff's suit. 
He has come to the conclusion that the act of the de facto guardian, 
the 4th defendant, in placing the rst defendani in possession 
of the plaintifi’s fourth share was bona fide and justifiable, and 
although Exhibit Z was inadmissible, the 1st defendant could not 
be treated as a trespasser and the plaintiff was, therefore, not enti- 
tled to any damages. In support of this second appeal the 
learned Advocate-General argues that the rst defendant's posses- 
sion and his right to appropriate the plaintiff's share of the 
rents towards his claim for Faslis 1307 and 1308 only arose under 
the mortgage Exhibit Z, and on the footing that that instrument 
was invalid the defendants’ possession could only be treated as 
that of a trespasser and that the plaintiff was, therefore, 
entitled to recover. We think this contention must be upheld. 
The learned vakil for the respondent did not attempt to 
support the judgment of the District Judge on the ground stated 
by him, but he argues that Exhibit Z was receivable in 
evideace because it did not require registration. We are unable 
to agree with thisview. The document was a mortgage of 
the plaintiffs right to future rents. It wasover one hundred 
rupees in value. By S. 3 of the Registration Act immove- 
able property is defined as including “any other benefit” to 
arise out of land. The question is whether future rents payable 
in respect of land are benefits to arise out of land, It has never 
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been doubted that a lease by a Zemindar or a transfer by him of 
the Zemindari interests, which is generally the right to the 
melwaram, is a transfer of immoveable property. If the assign- , 
ment is, however, of an arrear of rent, the benefit has already arisen ~ 
outof the land and is therefore outside the definition of ‘im- 
moveable property.” It has been held that a lease of a right to 
works! dies upon a certain land requires registration as an 
inssriment dewiig with a benefit to arise out of land—see 
Sikandar v. Bahadur *—though the proits which have already . 
acerued from a lambardar were held not to fall within the ' 
definition of immoveable property—see Damodhar Das, v. 
Gidari Lal. ? The decision in Venkazi Babaji Natk v. Shidram- 
apa Balape Desa’? seems almost exactly to cover the present 
case. There a tight to assessment due upon certain land was as- 
signed by an unregistered instrument. It was held that the in- 
strument required registration as the assesment had not accrued 
due at thé date of the assignment, but was only to become due 
in the future. It has no doubt been decided that a sale of indigo 
crop of the coming year operates merely as an agreement to convey 
that the conveyance takes effect only after the crops have 
come into being—see Misri Lal v. Mozhar Hassan * and 
Bansidar v. Sant Lal 5. No question arose in these cases as to 
registration, though it may be pointed out that growing crops are 


‘within the definition of moveable property. The principle laid 


down in those cases is in accordance with Collyer v. {saacs 6 and 
Holroyd v. Marshall. * Sir George Jessel observes in the first of 
these cases: ‘‘ A man cannot in equity, any more than at law, 
assign what has no existence. A man can contract to assign 
property which is to come into existence in future, and, when 
it has come into existence, equity treating as done that which 
ought to be done fastens upon that property, the contract to 


assign thus becomes a complete assignment.” We do not know . > 


if the rule here laid down as to after-acquired chattels 
has atiything to do with the assignment of future rents which 
a lease of the me/waram generally is. But, however this may be, the 
question narrows itself to this: ‘‘ Whether, within the meaning of 


x. (1905) 1. L. R: 27 A 462. 2. (1905) I. L. R. 27 A. 564. 
3. (2895) I. L. R. 19 B. 663. 4. (1886) I. L. R. 13 C. 262. 
5. (1887) I. L. R, ro A. 133. 6. (1881) 4 R. 19 Ch. D. 362, 
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the Registration Act, future rent is a benefit to arise out of land? Mangale- 
If that should be so, we have only tosee whether the instrument somi 
purports to create or assign any right, title or interest in such Subbiah 
Pillay. 

property. It would be compulsorily registrable under S. 17 if the 

value ofthe interest which the document purports to create is one 
hundred rupeesor upwards. We are, therefore, bound to hold 
that Exhibit Z cannot be received in evidence ayd that there is no 
answer to the plaintiffs claim for damages, 

In estimating the damages the District Judge has held that 
the defendants are entitled to reduction as regards some damage 
caused by fire: The Advocate-General hasmade no exception to 
this. The plaintiff’s share, therefore, of the Joss must be deducted 
from the damages awardable. The plaintiff is entitled’to a decree 
for Rs. 496-8-5 minus Rs. 124-8-6. 

The decree of the District Judge will be reversed and the 

‘plaintiff will have a decree for Rs. 372 against the rst defendant 
personally with interest at 6 per cent per annum from this date 
and against defendants Nos. 2 and 3 to the extent of their share 
in the joint family properties. Each party will bear his own costs 
throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Krishnaswami 
Aiyar. 
Sreemuth Devasikamani Pandara 
Sanuadhi a/zas Nataraja Desikar -. Appellant* 
v. (Plaintif 
© u. a. s. Palaniappa Chetty .. Respondents 
and another (Defendants). 

Religious endowments—Trustee's powers of alienation over corpus—Trus- 
tee’s position—‘ Necessity,” meaning of. 

An alienation of temple property on a permanent lease at an unvarying 
rent on a fixed premium is not sustainable though it was a house site and 
was not producing any income before the date of alienation. [Makaranee v. 
Shibes souree Debia v. Mathooranath Acharjit, Mayandi Chetti v. Chok- Palaniappa 
kalingam Pillay”, Abhiram Goswami v. Shyama Charan Nandi”, referred to Chetty. 
and followed} and the fact that the alienation was in favour of a charitable 
institution or for the supposed good of the publicis irrelevant to the 
consideration of the question. 
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. Obiter :—A Shebait is in a position analogous to that of the guardian 
ofan infant heir; and he cannot alienate the corpus of the estate except 
for sufficient necessity. A decree can also be passed against the corpus of 
the property. A necessity justifying alienation of rent and income will not 
be such as will justify an alienation of the corpus. Alienations of the 
corpus ought only to be resorted to as extreme measures in the absence of 
other reasonable means of providing for the needs of the temple. The 
requirements of daily worship, of buildings suitable for the carrying on of 
such worship and even of the essential festivals intended to cultivate the 
religious emotions of the section of the public for whose benefit the temple 
is dedicated, may afford grounds for the alienation of part of the corpus. 

Necessity as regards an human infant and an idol may vary, 

(Observations in Vidyapurna v. Vidyanidhi? commented on and doubt- 
ed. Abhiram Goswami v. Shyama Charan Nandi? and Kunwar Doorganath © 
Roy v. Ram Chunder Sen3 explained ] 


Second appeal from the decree of the Court of the Addi- 
tional Subordinate Judge of Madura in A. S. No. 466 of 1906 
presented against the decree of the Court of the District Munisif 
of Shivagunga in O. S. No. 10 of 1905. 

S. Srintvasa Atyangar for appellant. 

K. Srinivasa Atyangar for respondents. 

S. Srinivasa Atyangar, for appeliant, contended that in the 
absence of unavoidable necessity (Abhiram Goswami v. Shyama 
Charan Nandi?) it is not competent to the trustee of a temple to 
grant a permanent occupa.:cy right—Nallayappa Pillat v. Am- 
balavanaPandara Sannadht*; Narasimhachartv. Gopala Atyan- 
gar®; Shyama Charan Nandi Abhiram Goswami’; Fnananjan 
Banerjee v. Adormoney Dossee”—much less a sale which the 
transaction in this case in effect is. The fact that it is usually 
done is no justification. Prudent course of management is not 
the test of the validity ofa trustee’s alienation but necessity— 
Attorney-General Partgter*; TUDOR, p. 284. Even ifthe deed of 
trust permitted, such an alienation would not be justifiable— 
Fugmohun Das v. Pallaya’. 

K. Srinivasa Atyangar, for respondents, relied upon 
William Charles Quinn v. Thomas William Hungerford? and 
TUDOR, pp. 271 and 282 for the position that customary mode of 
enjoyment will be upheld, and distinguished Nallayappa Pillai 
v. Ambalavana Pandara Sannadhi + on the ground that the land 
there was ryotwati land and therefore creation of occupancy 





i. “(ig pat Le 27 M. 435, 465: 2. (i909 I.L.R. 36. C. 1003. 
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tight would be unusual, and AbAiram Goswami v. Shyama Charan 
Nandi? on the ground that no question of prudent management 
arose in that case, 

S. Srinivasa Atyangar, in reply, cited St. Mary Magdalen, 
Oxford v. Attorney-General? and contended that the sale could 
not ordinarly be justified as the object of the founder was presuma- 
bly that the land should.continue perpetually dedicated to charity. 


The Court delivered the following 


JUDGMENT :— The question is raised whether a 
permanent lease by the trustee of a temple of building 
site belonging to the temple for a muzzar or a pre- 
mium is valid. It is argued for the appellant that such a lease 
constitutes a breach of trust and is therefore invalid. The 
Subordinate Judge, in appeal, has upheld the lease on the ground 
that it was made in the proper and reasonable exercise of the 
power of the trustee and in accordance with local usage, and was, 
therefore, an act of prudent management on his part. Assum- 
ing that local usage-would, at all events, be an element in the 
determination of the question whether the lease was an act of 
prudent management, it is difficult to uphold the finding in 
its favor, as the earliest instance on record of such a lease was as 
late as 1870 and the otner instances in evidence are only a few 
in number and not all of them permanent tenures, We are un- 
able to hold that the evidence is sufficient to support a custom. 
That the alienation in question was in favor of a charitable in- 
stitution or for the supposed good of the public is, in our judg- 
ment, no ground tor upholding it if it is otherwise not 1n accor- 
dance with law. Putting aside, then, these considerations as irrele- 
vant, we are face to face witn the problem whether an alienation 
of temple property on a permanent lease at an unvarying rent or 
a fixed premium is sustainable because it is a house site and was 
not producing any income before the date of the alienation, 
This question must be answered in the negative in the light of 
the detinite pronouncements of the Privy Council in Maharanee 
Shibessouree Debia v. Mathooranath Acharjo?; Mayand: Chette- 
yar v. Chokkatingam Piltay * and Abhiram Goswami V. Shyama 
Charan Nandit. In the ñrst of these cases, where a permanent 
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lease by a shebazt was in question the Judicial Committee ob- 
served ; “In the exercise of that office, she (the shebait) could not- 
alienate the property, though she might create’ proper deriva- 
tive tenures and estates conformable to usage”—p. 273. Again 
at p. 275 their Lordships said: “There is no satisfactory. proof in 
the cause that these swmmas were ever held at a fixed invari- 
able rent. Oneimportant element in this enqury has been ` 
wholly lost sight of, vez., the nature of the shebait’s title and its 
legal inability to be the source of such a derivative title. To cre- . 
ate anew and fixed rent for all time, though adequate at the 
time, in lieu of giving the endowment the benefit of an augmen- 
tation ofa variable rent, from time to time, would be a breach of 
duty in a shebait and is not therefore presumable.” What fol- 
lows from the above isnot that a permanent lease is under all 
circumstances absolutely invalid but that it is prima facte in 
excess of the powers of a shebait. See PRAN NATH SaRASVATI’S 
Tagore Lectures on the Hindu Law of Endownments, p. 146. In 
the next case which dealt with the creation of a permanant 
right of occupancy (Mayand? Chettiar v. Chokalin gam Pillat *) 
the Privy Council observed at P- 295, quoting the decision in 
Maharanee Shibessouree Debta v. Mathooranath Acharya *: The 
creation of a new and fixed rent for all time would bea breach 
of duty in the trustee unless there were special circumstances of 
‘necessity to justify it.” In their latest pronouncement, already 
‘referred to, their Lordships of the Privy Council say (Abhiram 
Goswami v. Shiyama Charan Nandi ?) that the general rule as 
regards a trustees power to .alienate debutier’ property is that 
laid down in Maharanee Shibessouree Debia v. Mathooranath 
Acharjo* and held that a mokuraré or petmarent patta by a 
shebait was invalid. It las also beén held in this Court, follow: 
ing the decisions of the Privy Council, that a permanent. lease 
at a fixed rate is invalid, and that a trustee hás no power to 
create a perpetual tenure except on special grounds or citcum- 
Stances of necessity —Mahomed Meera Usain Rowthen v. Nezurale 
Sakib* and Narasimhachari v. Gopala Atyangar®, The fact 
that in the present case the property’ leased is a'building’ site 
does not appéar to be any justification for leasing the property 

I. (1904) 1.L,R. 27 M. 291. 2. (1869) 13 M I.A. 270, 

3 (1909) ILL.R. 36 C. 1003. 4 (1908) 19 Me L. J. 208- 

i 5 (1905) I. L. R; 28 M. gor. : 
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at an unvarying rent: Building sites of all lands are parti- 
cularly susceptible of a continuous rise in value where 
the locality increases in prosperity or there are increased faci- 


lities of communication or there is an increase in population. . 


` The foregoing obscrvations are sufficient for the disposal of the 
case. They lead to the conclusion that the leas: in question 
in the present case cannot be upheld. 


The question, however, has been argued as regards the limits 
of the power of a trustee of a temple property. Mr. S, Srinivasa 
Aiyangar, in his able argument, contended for the broad proposi- 
tion that a permanent alienation or the creation of a permanent 
tenure is under all circumstances invalid, and he relied on the 
decision of Subrahmanya Atyar, Ofig. Chief Justice, and Russell J. 
in Nallayappa Pillai v.Ambalavana Pandara Sannadhi +, and on 
the observations of Subrahmanya Atyar and Bhashyam Atangar 
JJ. in Vedyapurna Thirthaswamt v.Vidyanidht Tirthaswamt?. The 
former of these cases proceeds upon the Privy Council decision in 
Maharanee Shibessouree Debra v, Mathooranath Acharjo%and on the 
decisions of the Bombay High Court in Narayan v. Chintaman* 
and The Collector of Thana v. Hart Sita Ram". There are observa- 
tions in these cases which go far to support the appellant's con- 
tention. Sir Subrahmanya Atyar in Nallayappa Pillai v. Ambata- 
vana Pandara Sannadht says: “According tothe Indian common 
law relating to Hindu religious institutions such as the 
present, the landed endowments thereof are inalienable. 
Though proper derivative tenures conformable to custom may ke 
created with reference to such endowments, they cannot be trans- 
ferred by way of permanent lease at a fixed rent, nor can they be 
sold or mortgaged. The revenues thereof may alone be pledged 
for the necessities of the institutions.” Chief Justice Westropp 
makes use of similar language in Narayanan v. Chinfaman*. He 
says at p. 396: “ Religious endowments in this country are not 
alienable, though the annual revenues of such endowments, as 
distinguished from the corpus, may, for purposes essential to the 
temple or other institutions endowed, be occasionally pledged.” 
The lands dealt with in that case had been dedicated for the 
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3. (1869) 13 M. I. A. 270. ` 4. (1881) I. Le R. 5 B, 393. 
© § (1882) LLR, 6 B 546. i 


Natarajá 
Desikar 


Uv 
Palaniap pa 
Chetty. 


Nataraja 
Desikar 
v. 
ealaniappa 

Chetty. 


974 THE MADRAS LAW jOURNAL, REPOR‘S. (von. xx. 


support of a temple and not for a mere family idol. But nothing 
in that judgment appears to have turned on that distinc- 
tion. The same eminent Judge says in Zhe Collector of Thana v. 
Hart Sita Ram? “ A Hindu Religious Endowment cannot be 
sold or permanently alienated, though its income may be tem- 
poratily pledged for necessary purposes, suchas the repair, ete., 
of the temple.” Observations to the same effect are to be found 
in the judgment of Sir V. Bhashyam Atyangar at pp. 450 and 451 
in Vidtyapurna Tir thaswamt v. Vidyanthht Tirthaswami?. With 
all respect to these very learned Judges it appears to me that the 
language employed in these cases isa little too wide. I know of no 
text of the Hindu Law that absolutely prohibits the alienation of 
the corpus of the temple property where there are sufficient cir- 
cumstances of necessity requiring it. What would amount to sach 
necessity may be a question not easy of solution in the circum- 
stances of each case. But ifa proper necessity is made out, I 
feel no doubt that the alienation ought to be upheld. . It seems 
to me that the authority of the Privy Council is distinctly in 
favour of the view that the alienation should be upheld if the 
necessity is made out. ‘There appears to be no distinction in this 
matter, as shown by Mr. Justice Wes? in his iearned judgment in 
Manchar Ganesh Tambeker v. Laxshmiram Govindram?, between a 
religious institution likea temple dedicated to an idol and a 
charitable foundation. In the most recent cases on the subject to 
which reference has already been made, the Privy Council likened 
the powers of the shebait of ar idol to that of the manager of an 
infant heir. See Abiram Goswami v. Shyama Charan Nandi *. 
In Prosunno Kumar Debra v. Golab Chand Baboo® also, which 
appears to have been somewhat misunderstood, their Lordships 
made the same observation, that the authority of the shebait of 
an idol’s estate was analogous to that of the manager of an in- 
fant heir, and cited Lord Justice Knrght-Bruce in Hanuman 
Pershaud’s case! as regards a managet’s powers of alienation. The 
remarks of their Lordships in that case, which was one to set 
aside a prior decree against the preceding trustee, that that decree 
had been rightly made against the rents and profits of debutier 
lands (see p. 153) and that no question was raised whether the 
i. (1882) I.L. R, 6 B, 546, 2 (1904) I. L. R. 27 M. 435. 


3e (3887) Ie Le R. 12 B. 247, 4 (1909) I, L. R, 36 C. 1003. 
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lands themselves could be sold undee the decree, have been taken 
to imply that a decree could not be passed against the corpns of 
the temple property. I cannot agree that there is any warrant 
ofr placing such a construction on the decision of their Lordships 
in the face of the express statement that the powers of a shebait 
were those ofa manager of an infant heir which undoubtedly ex- 
tend to the alienation of the corpus and the quotation from 
Hanuman Pershaud’s case? of the passage which upholds the vali- 
dity ofan alienation in favor of a bona fide lender after due enqui- 
ry notwithstanding the manager’s wrong application of the 
money borrowed. Their Lordships expressly assert (p. 152): 
« It would seem to follow that the persons so entrusted 
must of necessity be empowered to do whatever may be re- 
quired for the service of the idol, and for the benefit and preserva- 
tion of its property, at least in as great a degree as the manager 
of an infant has. If chis were not so, the estate ot the idol 
might be destroyed or wasted, and its worship discontinued, 
for want of the necessary funds to preserve and maintain them.” 
Language more precise it is difficult to employto define the 
powers of the trustee of a temple or the shebait of an idol. See also 
Prawn Natu Sarasvatrs Tagore Lectures onthe Hindu Law of 
Endownments, p. 152. Their Lordships commended the prior decree 
against rents and profits only as proper because necessity, which 
may be sufficient for the charging of the rents and profits, is not 
sufficient for the alienation of the corpus. If thereshould still be 
any possibility of a misconception of their Lordships’ view of the 
limits of a trustee’s powers of alienation, thatis completely removed 
by the decision in Kunwar Doorganath Roy v. Ram Chander Sen®. 
In that case also, dealing with the powers of the shebait of an 
idol, their Lordships, at p. 63, repeat the analogy of the manager of 
an infant heir and cite the well known observations in Hanooman 
Pershaud’s case). The question there related to the sale of debut- 
ter property. At p. 56 they say: “She (the shebait) had, as the 
manager of the estate, power, ifit were debutter dedicated to 
the idol, to alienate so much of it as was necessary to keep up 
the temple and worship of the idol.” At page 63 they repeat: 
“She, as the manager of the estate, had the same right or an analo- 
gous right to that of the manager of an infant heir.” Their 
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Lordships indeed proceeded so far as to hold the alienation justi- 
fiable on the ground of bona fide inquiry by the purchaser and 
“ representation by the alienor that the sale was made for the 
purpose of the repair of the temple. It is unncessary to point 
out that the manager of an infant heir may absolutely alienate 
his property in a case of need or of benefit to the estate; that in 
a case of honest inquiry by the alienee the real existence of an 
alleged sufficient and reasonably credited necessity is not a con- 
dition precedent to the validity of his charge and that under 
such circumstances he is not bound to see to the application of: ` 


the money.” The Privy Council spoke of the need and necessity 


referred to in Hanooman Pershaud’s case? as legitimate family 
purposes in Suraj Bunst Koer v. Sheo Prashad Singh?. Of course 
in the case of am:idol the inherent difference in its character from a 


` humar infant must create differences in the circumstances consti- 


tuting necessity sufficient to validate the alienation. The physi- 
cal and moral requirements of a human infant are, of course, dif- 
ferent from the requirements of an idol oran object of public 
worship suited to the faith and rituals and religious traditions of 
the community for whose spiritual ministration it has been set- 
up. The requirements of daily worship, of buildings suitable 
forthe carrying on of such worship, and even of the essential 
festivals intended to cultivate the religious emotions of the section 
of the public for whose benefit the temple is dedicated, may afford 
grounds for the alienation of part of the corpus of the property of 
the temple. ‘That such alienations ought only to be resorted to 
as extreme measures in the absence of other reasonable means of ` 
providing for the needs of the temple may well be accepted as 
the canon of judgment iu regard to the validity of particular 
alienations. I have thought it necessary to make these observations 
to guard us from being supposed to accept without ‘qualification 
some of the language employed in Nallayappa Prllat v. Ambala- 
vana Pandara Sannadhi ? and Vidyapurna Tirthaswami v. 
Vidyanidhi Tirthaswami.* 

Certain English cases were referred to in the course of the 
argument. The Law in England is at presentembodied in Statutes. 
Before their enactment it will be found that a similar test has 

7, (4856) 6M. I. A. 393. 2. (1878) 6 I. A. 88 at p. Tor. l 
T3 (1904) I L. R. 27 M. 46574. (1904) I. Ia R. 27 M. 435, 
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been laid down in England with regard to the validity of aliena- 
tious of charity property. See Tupor’s Charitable Trusts, IV Edn., 
pp. 271 272, also the decision in William Charles Quinn v. 
Thomas William Hungerford! and the cases cited by the Lorp 
CHANCELLOR and by the eminent Counsel whoargued the case 
on both sides. There seems to be no doubt that in the actual ` 
application of the rule as to necessity English Courts have been 
vety stringent. A permanent lease at an unvarying rent would 
have little or no chance of sei by them. It is unnecessary to 
pursuethis matter. 

As regards the present case we must, on the authority of 
the Privy Council cases cited in the earlier part of this judgment, 
set aside the decree of the Subordinate Judge and restore that of 
the Munsif. No claim was made in the written statement for the 
value of improvements and no issue was raised as to whether the 
defendants were entitled to it. We must decline to allow the 
defendants to raise it now. They will pay the plaintiff's costs in 
this and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Munro. 


Sankarappa Naiken nA Appellant* 
7. (Plaintif ) 

The Secretary of State for India in Council 
through the Collector of Madura .. Respondent 
(Defendant). 


- Madras Revenue Recovery Act (If of 1864) S. 59 “ Suit for refund of 
assessment and declaration and injunction—Six months’ limitation. 
A suit for declaration and injunction as regards an order for removal of 


Sankarappa 
steps and for recovery of penal assessment, all arising out of the same cause Pr 


aicken 
of action, is not maintainable even as to any part thereof, if brought after 6 a v. 
months from the date of the cause of action, by reason of S. 59 Of the Secretary oi 
Revenue Recovery Act. State. 


Second appeal from the decree of the Temporary Subordinate 
Judge’s Court of Madura in A. S. No 525 of r907 presented 
against the decree of the Court of the District Munisif of Tiru- 
mangalam in O. S. No. 14 of 1906. 

Suit for a declaration and injunction as regards an order 
for the removal of certain steps and for refund of penal assess- 
ment levied by the defendant (Government) from the plaintiff, the 
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jankerappa levy purporting. tobe under the Revenue Recovery Act. The 
Naicken tower Court dismissed the suit as barred by the limitation pro- 
ecretary of vided’ by S. 59 of the Revenue Recovery Act. 

State P, C, Lobo for plaintiff-appellant. 

The Government Pleader (C. F. Napier) for the defendant- 
respondent (Government.) f 

P. C. Lobo :—The penal assessment is not revenue and the 
provisions of the Revenue Recovery Act would not apply—Mada- 
thappu Ramayya v. Secretary of State. {Court.—'The levy was 
professedly under the Act, so S. 59 should be applied. Venkata 
v. Chengadu* is against you.] There the sale was as if for 
atrears of revenue. My suit for declaration and injunction can- 
not be barred under S. 59, for in respect of them the proceedings 
ordering the-removal of the steps are not professed to have been 
done under the Revenue Recovery Act. 

The Government Pleader :—The period of limitation against 
orders for removal under Act IIL of 1905 is only six months, 
as under S. 59, after an illegal sale as if for arrears of revenue, 
no suit could be brought after six months for recovering the land 
from the purchaser. Therefore a mere declaration for such a pur- 
pose also would be barred if not brought within six months— 
Raja Goundan v. Raja Goundan?. 

“P. C. Lobo :—In the illustration given by the Government 
Pleader the proceedings must necessarily be under the Act. 


The Court delivered the following , 
JUDGMENT.—The assessment in this case was realised by 
proceedings professedly taken under S. 59 of Act II of 1864, and 
therefore the suit should have been brought within the period of 
six months provided by that section. 
- It is contended that though the suit may be barred in so far 
as it seeks to recover the assessment levied, still it is not barred 
so far as the declaration and injunction prayed for are concerned. 


The necessity for asking for these reliefs all arise out of the 
action of Government in levying the assessment, and is part of 
the grievance for which under S. 59 the plaintiff may apply to 
the Civil Court for redress. 

The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr, Justice Krishna- 

swami Aiyar. — : l 
P. L. S. A. R. S. Chettiappa Chettiar .. Appellant* . 


v. i (Plaintif 
N. Periasami Thevan & another .. Respondents 
(Defendants). 


T. P. A. S. 78—Priority of mortgages—Gross negligence—Consideration, 
The same importance does not attach to the possession of title 
deeds in the mofusil asin the City of Madras and facility in inspecting the 
registry provided by the Registration law should be taken into account in 
determining whether there was gross negligence in the prior encum- 
braticer. 
Second appeal from the decree of the Court of the Temporary 


Subordinate Judge of Madura in A. S. No. 54 of 1908 presented 
against the decree of the Conrt of the District Munsif of Peria- 
kulam in O. S. No. 409 of 1906. 


Krishnaswamt Atyangar for T. Narasimha Atyangar for., 
appellant. i ; top, a 


n 


S. Srinivasa Atyar for respondents. 

Krishnaswamt Atyangar —The question in this case is 
whether the prior sub-mortgagee has lost his priority by - gross 
neglect -iu leaving the title deeds with the original mortgagee 
who was thus enabled to createa sub-mortgage in my favour. 
The jater sub-mortgagce is held by the lower Court not entitled 
to take advantage of this by the fact that he did not enquire in 
the Registration office of the existence of the previous sub- 
mortgage. In the Madras Presidency registration has been held 
not to be notice—Shan Maun Mull v. Madras Building Com- 
panyt, This case has also held that parting with title deeds is 


gross neglect-entailing a postponement of ' one’s rights to those. 


of others affected thereby. Vede also the judgment of the original 


court in the above case vtz., Madras Butlding Company v. Row- 


landson? and Rangasami Natken v. Annamalat Mudalt*. [V. K. 


Atyar J.—In the Madras town case the reason for holding that 


Chettiappa 


Chettiar 
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Periasami 


Thevan. 


there -was gross negligence was that the second mortgage was ` 


one by deposit of title deeds in which case the only safeguard 


is the possession of these title deeds. Inthe Mofussil, people ` 
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do not always very much care for title deeds. Gross 
negligence is a question of fact. Duty to search in the registra- 
tion office is a circumstance to the taken into consideration in 
weighing whether there was gross negligence.] 

The Court delivered the following 

JUDGMENT :—The Subordinate Judge finds that there 
was not gross negligence in the circumstances of this case on the 
part of the 11th defendant, the prior mortgagee. The Subordi- 
nate Judge has accepted the 11th defendant’s explanation for not 
having been possessed himself of the title deeds. We are also 
disposed to agree with the decision in Rangasame Natchen v. 
Annamalat Mudali*, where it is pointed out that the same 
importance does not attach to the possession of the title deeds in 
the mofussil as in the city of Madras, and that facility in inspect- 
ing the registry provided by the registration law should be 
taken into account in determining whether there was gross 
regligence in the prior encumbrancer. We dismiss the second 
appeal with costs. 


IN THE..HIGH COURT OF JUDICATURE AT MADRAS. 
Pfesent :-=Mr., Justice Wallis and Mr. Justice Miller. 
Arunachala Napi sce Appellant* 


Kandasami Pillai & others sa Respondents. 

C. P. C. O. 38 7.5, O.1 r. 4 (a)—Transfer of case— Pending altach- 
ment— Jurisdiction to deal with. 

Where ina suit, the Court had passed a conditional order of attach- 
ment, but before passing the final order, the suit was transferred to another 
Court : A/e/d the latter Court had jurisdiction to deal with the pending 
attachment. 

Second appeal from the decree of the Temporary Subordinate 
Judge’s Court of Madura in C. S. No. 636 of 1907 presented 
against the decree of the Court of the District Munsif of Tiru- 
mangalam in O. S. No. 336 of 1906. 

The 3rd defendant owned a house site. He mortgaged it 
on 5-9-1900 to ist defendant for Rs. 150. rst defendant sub-mort- , 
gaged his interest first to 4th defendant and then again to and 
defendant. The mortgage to the 4th defendant was by two 
instruments dated 25-6-or and 3-4-03. The mortgage to and 
defendant was on 13-7-03. The 4th defendant assigned his 
mortgage right to and defendant on 13; 9-03. Thus the second 





+ & Å. No. 1712 of 1908. ` i March 1910, 
1 3: (2907) LLR- Ae aa 


PART XX1V.] THE MADRAS LAW JOURNAL REPORTS. |. 981 


defendant became the sole mortgagee.of the xst defendant. In Arunachala 


O. S. 14 of 04 and defendant obtained a decree or all the three 
mortgage bonds against rst defendant on 30-11-04. 

Plaintiff instituted Small Cause Suit No. 812 of 1903 on 
the file of the West Sub-Court against rst defendant for money. 
It was transferred to the East Sub-Court and numbered as 827 
of 1403. Before the transter plaintiff had applied for attach- 
ment before judgment of the debt due by ard defendantto Ist 
defendant and the West Sub-Court had ordered notice-and con- 
ditional attachment. The petition came on for final orders after 
the transfer of the suit to the East Sub-Court and the following 
order was passed by that Court:—“ Served. Appears and has 
no objection. Attachment confirmed.” 


The question was whether the East Sub-Court had jurisdic- 
tion to confirm the order for attachment. Both the obligor and 
the obligee of the debt resided outside the jurisdiction of the 
East Sub-Court. 

K. N. Atya for appellant. 


G. S. Ramachandra Atyar for K. R. Subramanta Sastri 


for res pondents. 

The Court delivered the following 

JUDGMENT :—In this case a conditional order of attache 
ment before judgment of certain property within its jurisdic- 
tion was made by the Subordinate Court of Madura, West. 
Subsequently, before the order was made absolute, the suit was 
transferred to the Subordinate Court of Madura, East. 

The effect of the transfer was to deprive the Subordinate 
- Court, West, of the power to pass any further order with regard 
tothe attachment as the suit was no longer pending there. Ug- 
less, therefore, it be held that the Subordinate Court, East, ac- 
quired jurisdiction to pass further orders regarding the attach- 
ment by virtue of the transfer, there would be no Court capable 
of raising the attachment or making it absolute. This can 
hardly have been intended by the Legislature and reading sec- 
tions 25 and 483 of the Code of Civil Procedure of 1882 together, 
we think that power to deal with the pending attachment must 
be taken to have been transferred by implication tothe East 
Subordinate Court when the suit was transferred to it. This 
was the point upon which the case was decided in the lower 
Courts. We must set aside the decrees of the lower Courts and 
remit the case to the District Munsif for disposal according to 
law. Costs will abide the event. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr. Justice Krishnaswami 


Aiyar. 
N. Ekambareswara Iyer = Petitioner” 
D` (Appellant) 
M. Veerabadra Thevan & others .. Counter-Petitioners 
(Respondents). 


Cr. P. C., S. 195 (a) & (c)—Application for sanction—Transfer. 


No transfer ofan application for‘ sanction can be made to a Court other ' 


than the one to which the Court in which the offence was committed, is 
subordinate, a sanction granted by such other Court being useless for 
the purpose of starting a prosecution. ' 


Their Lordships also thought they need notin the case before them 


transfer the application to the High Court. 

` Application praying that, in the circumstances stated in 
the affidavit filed therewith, the High Court may: be pleased to 
direct the transfer of Criminal Miscellaneous Petition No. 27 of 
1910 from the file of the Sessions Court of Madura to that of 
some other Sessions Court. 


M.K. Narayanasami Artyar for petitioner. 
S. Swaminathan for respondents. 


S. Swaminathan, for respondents, took a preliminary 
objection that the application cannot be transferred because, 
under S. 195, the sanction of any Court other than the Court in 
which the offence is committed or of the Court to which 
such Court is subordinate, is useless. ‘The only Court to which 
it could be transferred is the High Court. No object is served 
in transferring it tothe High Court as there is an appeal from 
the Sessions Judge’s order to this Court. He relied upon the 
analogy furnished by Zz the matter of the Petition of Amar 
Singh? and Emperor v. Mohendra Singh’. 


[See per contra 7 A. L. J. 813-—ED.] 


M. K. Narayanasamt Aryar, for petitioner, argued that 
S. 195 is to be taken as subject to the qualification introduced by 
S. 526 which gives the power of transfer ; also that the Sessions 


Court to which the case is transferred will take the place of the . 


Sessions Court from which it is transferred and as such will 
come within S 195; cf. S. 126, Cl. (2). 


% C. M. P. No. 258 of igIo. 25th August Igro. 
xı. (1893)I. L. R. 16 A. 9. 2. (1907) I. L. R. 30 A, 47. 
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Ekam bares- 


The Court made the following eee 


ORDER :—This is an application for transfer of a petition ek 
to grant sancticn to prosecute a person accused of offences falling Thevan, 
within Clauses (a) and (c) of S. 195 of the Code of Criminal 
Procedure. That section enacts that no Court shall take cogni- 
sance of any of the offencos enumerated in Clauses (a) and (c) of 
the section except with the previous sanction, or on the complaint, 
of the Court in which, orin relation to a proceeding in which, 
the alleged offence is committed, or of som“ other Court to 
which that Court is. subordinate. 

Assuming then that S. 26 of the Criminal Procedure Code 
gives us power to transfer the application as being a crimi- 
nal case, the language of S. 195 indicates that any transfer 
so made would be ineffective and futile unless the transfer 
was made to aCourt to which the Court before which the 
application is pending is subordinate, for no Court could take 
cognizance of thecase on a sanction granted by any Court not 
mentioned in the section. No authority on this question has 
been cited before us, bul we think we ought not, in this view of 
the section, to make the transfer applied for, aud we are not 
inclined to adopt the suggestion that we should transfer the case 
to this Court, as it can, if necessary, be brought here by way of 
appeal. 

In the Allahabad High Court it has been held in Zn the mat- 
ter of the Petition of Amar Singh? followed in subsequent cases 
(vide Emperor v. Mahendra Singh?) that the High Court cannot 
transfer a case under S, 110 of the Criminal Procedure Code to 
any Magistrate other than one within whose local jurisdiction 
the person is found against whom proceediugs are instituted. 
The reasoning in this case supports the view we take of 
S. 195. 


We therefore reject the petition. 


I (1893)1. L. R. 16 A. 9. 2 (1907) I, L. R. 30 A. 47. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.—Mr, Justice Benson and ‘Mr. Justice Krishna- 
swami Aiyar. 


Antony Cruz Gonzalves P .. Appellant 
(Plaintif) 
v. 
Mathis Boopalrayan .. ve .. Respondent _ 
Gonzalves (18¢ Defendant) 
v, Succession Act, S. t91—Dealings with property by heirs before grant of 


Soopalrayan Letters of Administration. 

The provision in the Succession Act as to the Letters of Administration 
relating back does not vest the property in the administrator before the 
grant of administration ; and, consequently, until the grant of Letters of 
Administration, the dealings of the heirs with regard to the property 
are valid and binding on the administrator, especially when the dealing 
were after Act VII of rgor had made Ss. 190 and 239 inapplicable to Native 
Christians, 

Second appeal from the decree of the District Court of 
Tinuevelly in A S. No. 237 of 1907 presented against the decree 
of the Court of the District Munsif of Tuticorin in O. S. 


No. 386 of 1906. 

Joseph Satya Nadar for appellant. 

G. Devasagayam for respondent. 

The parties were NativelChristians to whom the Indian Suc- 
cession Act applies. 


The plaintiff purchased the plaint house on 28th January 
1905 from 2nd defendant, the widow of Susai Maria Kaitan 
Machado, who was appointed administratrix of her deceased 
husband’s estate by an order of -the District Court dated 5th 
January 1905. 

The suit was brought to establish the plaintiffs title in the . 
plaint property and for a declaration that the hypothecation 
made by defendants 3 and 4, sons of the deceased man,. and the 
sale in favour of the rst defendant were not valid, and to restrain 
the rst defendant from taking delivery of the property. 

Defendants 3 and 4, after their father’s death, mortgaged the 
property on May roth, 189x, to the rst defendant. The rst defen- 
dant brought O. S. No. 392 of gor upon the mortgage deed, 
obtained a decree, and purchased the property in execution. 


©S. A. No, 899 of 1908, 18th March Igro. 
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The lower Courts held that the plaintiff was entitled to a 
declaration in respect of two-thirds of the plaint property, but 
dismissed the suit as regards the remainder. 

F. Satya Nadar, for the plaintiff—contended that the xst de- 

.fendant took nothing under the mortgage. In defendants 2 and 3 
the property did not become vested. It vested in the administra- 
trix, and the plaintiff who claims under her is entitled to the 
full relief claimed by him—Sukh Nandan v. Rennick! ; Framgt 
Dorajt Ghaswala v. Adarjt*. 


G. Devasagayam, for the respondent :—Section 179 does not 
prevent defendants 2 and 2 from hypothecating. There was no 
thing to administer andit cannot be said that the mortgage 
was invalid. 

The Court delivered the following 

JUDGMENT :—One Machado, a Native Christian, died in 
1885 leaving a widow, the 2nd defendant, two sons, the 3rd and 
4th defendants, and two daughters. Defendants Nos. 3 and 4 
hypothecated the suit property in 1891 tothe rst defendant.. 
The rst defendant instituted a suit upon the mortgage in Igor 
and purchased the property. The 2nd defendant, the widow, ob- 
tained Letters of Administration in January 1905, and sold the 
property to the plaintiff. The Courts below upheld the sale to 
the rst defendant tothe extent of the one-third share of defen- 
dants Nos. 3 and 4 and gave a decree to the plaintiff for two- 
thirds of the suit property. The plaintiff has preferred this 
second appeal. Sections r190 and 239 of the Succession Act have, 
by Act VII of 1901, been made inapplicable to Native Christians. 
Section 179 provides that the executor or administrator of a 
deceased person is his legal representative for all purposes 
and all the property of the deceased person vests in him as 
such. An ‘executor’ is defined as a person to whom the 
execution of the last will ofa deceased person is by the testa- 

.tor’s appointment confided. So property of the testator vests in 
the executor on the death ofthe testator at once, irrespective of 
probate. But an ‘administrator’ is a person appointed by com- 
petent authority to administer the estate of a deceased person ; 
so until he is appointed by Court the property of the deceased 
cannot vest in him. But S, 191 enacts that once Letters of 





I. (1882) I. L. R. 4 A. 192. 2e (1893) I, L, R, 18 B. 337, 
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Administration are granted, they entitle the administrator to. all 
‘the rights of the intestate as effectually as if the administration 
had been granted at the moment after his death. The sons were 
entitled toa third share and when no administrator was ap- 
pointed they were entitled to deal with it. The decree -n the 
mortgage and the sale were subsequent to the repeal of S. 190 
as regards Native Christians and were, therefore, valid o the 
extent of the interest of the 3rd and 4th defendants. S ction 
191 which makes the Letters of Administration relate back to the’ 
death of the intestate cannot, it seems to us, affect the right of 
the purchaser. In WILLAMS on Executors, Vol. 1, page 468, 
there is the following statement of the la w:—‘‘On the othe~ hand 
an administrator derives his title wholly from the Couri. He 

has none until the Letters of Administration are granted and the 
property of the deceased vests in him only from the time of the 


grant.” Later on, WLLIAMs adds: “The proposition, however, res- 


pecting the vesting of the administrator’s interest must be taken 
with some qualification, forit seems clear that for particular 
purposes the Letters of Administration relate back to the time 
of the death ofthe intestate and not to the time of granting 
them.” And he proceeds 10 give a number of instances where 

the Letters of Administration relate back to.the time of the 

death of the intestate. This statement of the law is reproduced 
in S. I91 ofthe Indian Act. We must, therefore, hold that 
the provision in the Succession Act as to the Letters of Adminis- 
trator relating back does not vest the property in the adminis- 

trator before. the graut of administration. ‘The repeal of 
S. 239 as regards Native Christians strengthens the view that 
the heirs to the property of an intestate are not disentitled to 
deal with their shares until administration is granted, for the 
protection of the property by the District Court till the grant of 
administration has been taken away by the repeal. Act VII of 
1901 has, moreover, authorized the issue of Succession Certificates 
for debts due to the estates of Native Christians. All this points 
to the intention of the Legislature that until the grant of adminis- 
tration the property of an intestate vests in the heirs sufficiently 
to enable them to deal with their interests. We must hold, there- 
fore, that the plaintiff is not entitled to claim their one-third share, 


We dismiss the second appeal with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Sir Charles Arnold White, KŻ., Chief Justice, and 
Mr. Justice Abdur Rahim. 
Thiruvengada Mudaliar & another .. (Appellants*) 


v. (Defendants) 
S. Sadagopa Mudaliar “s `.. Respondent 
(Plaintif) 


` Partnership—Suit for general account barred—Suit for share of parti- 
cular item, righi of. 


There is nothing to prevent a partner whose remedy for a general 
account against his other partners is barred from maintaining a suit for his 
share of a particular item received by his’ co-partners after the dissolution 
of the partnership. 

Appeal from the decree of the Court of the Subordinate 
Judge of Tanjore in O..S. No. 33 of 1904. 
K. Srinivasa Atyangar for appellant, 


T. R, Ramachandra Atyar for respondent. 


The Court delivered the following 

JUDGMENT :—The main question argued in this appeal 
was whether a partner, whose remedy against his co-partner for a 
general account is barred, can recover his share of a particular 
item of the partnership assets which the co-partner received 
after the dissolution of the partnership. Mr. K. Srinivasa 
Aiyangar, who discussed the general principles relating to suits 
between partners at considerable length, was unable to cite any 
authority in support of his contention that such a suit cannot be 
maintained. He failed to convince us that there is anything in 
reason, or in the principles which ordinarily guide the Court in 
actions between co-partuers, which should deter a Court: from 
entertaining a suit like the present, if it be open to the defend: 
ant co-partner to ask the Court to take accounts with a view to 
show that the plaintiff had received more than his share in the 
partnership assets. This is the view of the law taken in Sokka- 
nadha Vanni Mundar v. Sokkanadha Vanni Mundat! following 
Merwanjt Hormusji v. Rustomgt Burgoji? and Dayal Fairaj v. 
Khatav-Ladha*, and is supported by the observations of ‘more 

* A. No, 222 of 1905 Irth March I910. 


I. el L. R. 28 M. 344. 2. (1882) I. L. R. 6B, 628. 
2... 3+ (1875) I. L. R 12 B. H.C. R. p. 97. 
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“‘Thirtiven- than one member of the House of Lords, who delivered judg- 
> ments in Knox v. Gye?. It is not necessary for us to discuss the 
Sadegops, question at length as we generally agree with what is said on 
the subject in those cases. The plaintiff is, in our opinion, en- 
titled to the half of Rs. 3,849-8-5 which was received by the 
defendant on the and of February 1903. This sum is part of a 
sum of Rs. 4,000 which was deposited with the proprietor of the 
villages of which the plaintiff and.the defendant took a lease in 
partnership. It was the case of the plaintiffthat he had paid 
in the entire amount of Rupees 4,000, but, even if so, he'would be 
entitled, in a suit like this, to only half of that amount in accord. 
ance with his interest in the partnership. And this his learned 
vakil has not disputed before us. But, if it were necessary for 
us to decide the question, we would be inclined to hold, upon 
the evidence, that the result of what happened between the 
partners was that the Rs. 4,000 deposited with the landlord 
consisted of Rs. 1,500 ot the plaintifi’s money and the balance 
the defendant’s. The entire sum of Rs. 4,000 was originally 
paid by the defendant; then the plaintiff paid the defendant 
Rs. 3,500 on this account, and the defendant afterwards gave a 
cheque for Rs. 2,000 to the plaintifi’s agent ; but the common 
banker of both the plaintiff and the defendant, to whom the 
plaintiff sent the cheque, instead of crediting the amount to the 
plaintiff's account credited itto the defendant’s account. The 
mistake of the plaintiff’s banker cannot affect the payment made 

_ by the defendant. 

The plaintiff is, therefore, entitled to a decree for the half of 
Rs..3,849-8-5, and we do not think he is entitled to any interest 
on the sum due to him from the 2nd February 1903, the date on 
which the defendant received the amount from the landlord, to 
the date of the institution of the suit. The decree will be 
modified accordingly. 

Subject to this modification, the appeal will be dismissed. 

` As regaras costs in the Court of the first instance, the parties 
will pay and receive proportionate costs. 


In this Court they will bear their own costs. 





1, (1871) L. R. 5 H. L. 656. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. Kandasw: 


mi Pillai 
Present :—Mr. Justice Benson and Mr. Justice Krishna- iani na 
swami Aiyar. 
Kandaswami Pillai .. Appellant* 
(Plaintif) 
v. 

Avayambal alras Thangachi Ammal . (Respondent) 
(Defendant). 


Limitation Act, Arts. 61, 83, 116, 120— Suit by Agent against Principal 
Jor refund of money spent—Starting point—“ Contract—Legal obligation 
to indemnify—No contract. 


The legal obligation ofa principal to indemnify his agent under S. 222 
of the Contract Act is not a ‘contract’ to indemnify within the meaning of 
Art, 83 ofthe Limitation Act; uor is a suit for recovery of money paid by 
the agent for the principal governed by Art. 116 of the Limitation Act 
when the instrument evidencing the agency is registered in the absence of 
any contract in the instrument. A suit by the agent for recovery of money 
paid by him for the principal in meeting the expenses of the principal’s 
litigation is governed by Art. 61. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 1,128 of 1906, presented against the decree 
of the Court of the District Munsif of Negapatam in O. S. 
No. 142 of 1906. 

V. V. Srinivasa Atyangar for appellant. 

T. R. Ramachandra Atyar and G. S. Ramachandra Atyar 

` for respondent. 

The Court delivered the following 

JUDGMENT :—The plaintif was the defendant’s agent 
under a Power of Attorney, the original of Exhibit G. He sues 
for the recovery of payments made by him for the expenses of 
certain litigations conducted by him on behalf of the defendant. 
The last of such payments was on the 6th of March 1xgor. The 
suit was instituted on the 4th April 1906. The Courts below 
have held the suit barred under Article 61 of the Limitation Act, 
The appellant contends, in the first place, that Articte 110 app- 
lies. That relates to a suit for compensation for breach of a con- 
tract in writing registered. There is no promise in the Power of 
Attorney to pay the plaintiff for advances made by him on 
account of his principal. Section 222 of the Contract Act pro- 
vides that the employer ofan agent is bound to indemnify him 
OES a sears WAN rca Sere ot em eR ENS 


& S. A. No. 29 of 1908, f ` 17th March, roro, 
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: Randaswa. against the consequence ofall lawful acts done by such agent 
mi Filiai in exercise of the authority conferred upon him. Illustrations 
“Avayain al. (2) and (6) tothat section show that expenses incurred by the 
agent on behalf of the principal are consequences of the lawful 
acts of the agent in exercise of his authority. But the principal’s 
duty to idemnify is no part of the contract. It is an obligation 
imposed by the law and is attached to the relation of principal 
and agent constituted by act of parties. Such an obligation, 
therefore, cannot be treated as part of the contract in writing 
` registered. The decisions in Krishnan Nambiar v. Kannan * 
and in Seshachala Nawcker v. Varada Chariar? were referred to, 
to show that obligations not expressed in writing but imported by 
the law in the case of sale, have been treated as in writing when 
the sale is made by a written instrument. We do not think that 
these cases compel us to hold that an indemnity, which is not a 
term of the contract nor to be deemed a part of the contract, 
but a mere obligation cast on the principal by the operation of 
law, is in writing registered within the meaning of Article 116. 


It is next argued that Article 120 alone applies, and not 
Article 61. But before we go to this residuary Article, we have 
got to see whether there is no other Article which can be made 
applicable to the case. Articles 83 and 61 have been suggested. 
We think we must reject the former article for practically the 
same reason for which we rejected 116. Article 83 relates toa 
suit “ upon any other contract to indemnify.” If we are right in 
thinking that the obligatiou of the principal to indemnify under 
S. 221 of the Contract Act is not a contract to du so, Article 
83 ceases to be applicable. But even if it did apply, there 
would remain the question as to the starting point, which is, 
when the plaintiff was actually dammnified. Now when is the 

‘agent dampified as regards the advances made by him on accouut 
` of the principalin the course of his agency? In the absence of 
a contract to the contrary we think it must be taken that the agent 
is damnified when he makes the payment. The expenses 
referred to in Illustrations (æ) and (4) to S. 222 of the Con- 
tract Act are recoverable as soon as they are incurred. 
And if they are recoverable, there is nothing unreasonable in 
holding that the agent is damnified when they are. recoverable 


I. (1897) LL.R. 21 M. 8, 2. (1901) LL.R. 25 M, 55. 
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and that time begins to run at once. It was contended that the 
agent had a right of retainer, under S. 217, out of all sums 
received on account of the principal inthe business of the 
ag ncy, of all moneys due to himself in respect of expenses pro- 
pe'ly incurred. It wasalso pointed out-that the agent, under 
S. 222 of the Contract Act, had a lien. Jt is true that ihe 
ric ht of retainer and the lien may be enforced long after the ex- 
prnses have been incurred so long as mcneysor the goods of 
tle principalin connection with the agency are held by the 
a ent irrespective of the period that has elapsed since the ex- 
p mses themselves were incurred, But is that a reason for hold- 
ir g that if the agent is obliged to sue for: moneys spent by him 
ithe business of the agency, his right of action is postponed 
uitil the termination of the agency? STORY says in S. 350 
of his book on Agency: “It may be generally stated that an 
` agént may insist upon deducting all his advances, expenses, dis- 
bursements, and losses arising in the course of his agency, when- 
ever they are definite and certain, and do not merely sound in 
damages, from the pecuniary funds in his hands belonging to 
his.principal, by way of recouper, discount, or set-off ;or where no 
such funds exist, he may maintain an action at law, ora bill in 
equity, as the case may require, for the recovery thereof.” The 
agent is not entitled to wait for the termination of the agency 
before he makes his claim. And the fact that he has a ljen ora 
right of retainer in the case of claims for recoupment irrespec- 
tive of the Statute of Limitation is no reason for holding that 
the Statute itself does not run. Jw Spears v. Hartly* it was 
held by Lord Eldon, that if by custom and usage of trade, 'a 
party was entitled toa lien on goods for a general balance, and 
he got possession of the goods of his debtor, he might hold them 
till he satisfied the whole demand, even though a part of it was 
barred bythe Statute of Limitation. In Curwen v. Milburn 2 
in which a question arose as tothe lien of a solicitor on deeds 
and documents belonging to the client, for amounts that had 
become barred, Lord FYustice Cotton said:—Statute-barred 
debts are due though payment of them cannot be enforced by 
action.” The Court of Appeal held that the solicitorhad a lien on 
the documents and that it was the duty of the taxing master to 


J. (1798) 6 R. R. 814. > g. (1889) 42’ Ch. D. 424, 
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taxall the items of the bill without regard to the Statute of. 
Limitation. The existence, therefore, ofa right of retainer and 
of a lien would in no way prevent the operation of the Statute. 


` Is there any rule of law that postpones the agent’s claim to the 


termination of the agency or the genera] settlement of accounts? 
The agent has noduty, apart from any special contract, to spend 
his own moneys in the business of his agency. His expenditure, 
therefore, of moneys belonging to himself in the business of the 
agency would be recoverable under S. 70 of the Contract 
Act. There is nothing to prevent his making his claim for recoup- 
ment immediately after he expended his own moneys. It seems, 
to us clear that assuming that Article 83 applied, the plaintiff was 
da mnified when the expenses were incurred, and the suit insti- 
tuted more than three years from that date would be out of 
time. . 

We think, however, that the Courts below were rightin 
applying Article 61 to thiscase. That relates toa suit for money 
payable to the plaintiff for money paid to the defendant. It was 
argued that this article was confined to cases where the defend- 


‘ant was under a legal liability to make a payment. We see no 


reason for limiting the scope of the article. Cases falling under i 
S. 70 of, the Contract Act are certainly covered by the 
language of this article. In Sentance v, Hawley’, where an agent 
had paid out of his own money for sugaribought by the principal, 
it was held that the agent might sue the principal for the price 
as money paid to his useat his request. Applying article 61, we ` 
are of opinion that the suit is barred. È 


sg 


` The second appeal is dismissed with costs. 


F, (1863) 13 C. B. Ñ. S. 458. 
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ACT NO. mi or 1910. -© 17 


(d 


(2) Every prosecution under this section shall bė instituted by 
- the officer in charge of the circle of issue in which the bill, hundi, 
note or engagement is drawn, accepted, made or issued. 


° 


Supp lementary Provisions. 


28, An abstract of the accounts of the Department of Paper 
Abstracts of ac- 


Soudats. < Currency, showing— 
a) the whole amount of currency notes in circulation, . 


( 

(b) the amount of coin and bullion reserved, distinguishing 
gold from silver, and showing separately the amount 
of coin or bullion held by the Secretary of State for 
India in Council, or in transit from or to India, or in 

the custody of the Mint Master. during coinage, and 


(c) the nominal value of, and the price paid for, the securi- 
ties held as part of the reserve, showing separately 
those held by the Secretary of State for India in 
Council and those held in India under section 28, 

shall be made up four times in each month by the Head Com- 
missioner, and published, as soon as may be, in the Gazette of 
India, 


The Indian Paper Currency Act, 1910. 
fi ‘Supplementary Provisions. The Schedule.) 


an 3 


~ 29. (1) The Governor General in Council may make rules to 
rune” to make carry out the purposes and objects of this Act. 
(2) In particular and without prejudice to the ponerauty of 


the foregoing. power, such rules may—. 


(a) fix the denominational values (not being less than five 
rupees) for which currency notes shall be issued ; 


(b), provide for the alteration of the limits of any of the 


circles of issue ; 


l (c) declare the places at which currency notes shall be 
issued ; and 


. (d) fix and notify the conditions upon which lost or mutila- 
ted currency notes may be paid at offices of issue. 


(8). Every such rule shall be published in the Gazette of India, 


_and on such publication shall have effect as if enacted in this. Act. 
3: 3 


18- IMPERIAL ACTS. 


‘30. The enactments mentioned in the Schedule are hereby 
repealed to the extent specified in the last co- 


Repeals. 
eo lumn thereof : 


Provided that all securities purchased and notes issued under 
the Indian Paper Currency Act, 1905, or any Act thereby repealed 
shall, if undisposed of or in circulation at the commencement of 
this Act, be deemed to have been respectively purchased and issued | 
under this Act : 

Provided also that all currency notes, which under section 29 
of the Indian Paper Currency Act, 1905, are to be deemed to have 
been issued from the office of issue in the town of Cawnpore, shall 
still be deemed to have been issued from that office. 





THE SCHEDULE. 
Ewactments REPEALED. 
(See section 80.) 





Year. No. Short Title. Extent of Repeal. 





1905 III | The Indian Paper Currency [So much as has 
Act, 1905. not been repealed. 


1909 II | The Indian Paper Currency |The whole. 
(Amendment) Act, 1999. 


THE INDIAN PENAL CODE AMENDMENT ACT, 


1910. 
ACT No. III OF 1910. 


[Received the assent of the Governor-General on the 18th February, 1910.] 
An Act further to Amend the Indian Penal Code. 
Waereas it is expedient further to amend the Indian Penal 
Code; It is hereby enacted as follows :— 


1. This Act may be called the Indian 
Penal Code Amendment Act, 1910. 


Substitution of 2.- For section 75 of the Indian Penal 
new section for Code the following shall be substituted, 


section 75, Indian 
Penat Code. namely pane 


Short title. 
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“75. Whoever, having been convicted,— 


(a) by a Court in British India, of an offence punishable 
under Chapter XII or Chapter XVII of this Code 
with imprisonment of either description for a term of 


three years or upwards, or 


(b) by a Court or tribunal in the territories of any Native 
Prince or State in India acting under the general or 
special authority of the Governor General in Council 
or of any Local Government, of an offence which 
would, if committed in British India, have been 
punishable under those Chapters of this Code with 
like imprisonment for the like term, 
shall be guilty of any offence punishable under either of those 
Chapters with like imprisonment for the like term, shall be sub- 
ject for every such subsequent offence to transportation for life, or 
to imprisonment of either description for aterm which may extend 
to ten years.” 


THE INDIAN COMPANIES AMENDMENT ACT, 
1910. 
ACT NO. JV OF !1910. 
[Received the assent of the Governor-General on the 25th February 1910.] 


An Act further to Amend the Indian Compames Act, 1882. 
Wuerzeas it is expedient further to amend the Indian Com- 
panies Act, 1882 ; It is hereby enacted as follows :— 


1. This Act may be called the Indian Companies (Amend- 


Short title. ment) Act, 1910. 
g operna of ae. 2. After section 73 of the Indian Compan- 
tion 73. ies Act, 1882, the following shall be inserted, 
namely :— 


“ Payment of interest out of capital. 
“73 A. Where any shares of a Company are issued for the 
Power of Com- purpose of raising money to defray the expenses 
ep inert A opi of the construction of any works or buildings or 
tain cases. the provision of any plant which cannot be 
made profitable for a lengthened period, the Company may pay in- 


terest on so much of that share capital as is for the time being paid 
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up for the period and subject to the conditions and restrictions in 
this section mentioned, and may charge the same to capital as part 
of the cost of construction of the work or building, or the provision 
of plant : , 


Provided that— 


(1) no such payment shall be’ made unless the same is 
authorized by the Company’s articles of association or‘ 
by special resolution ; l u 


(2) no such payment, whether authorized by the articles of 
association or by special resolution, shall be made 
without the previous sanction of the Governor-Gene- 
ral in Council; 


(8). before sanctioning any such payment, the Governor- 
General in Council may, at the expense of the Com- 
pany, appoint a person to inquire and report to him 
as to the circumstances of the case, and may before 
making the appointment, require the Company to 
give security for the payment of the costs of the in- 
quiry ; 

(4) the payment shall be made only for such period as may’ - 
be determined by the Governor-General in Council 
and such period shall in no case extend beyond the 
close of the half-year next after the half-year dur- 
ing which the works or buildings have been actually 
completed or the plant provided ; 


(5) the rate of interest shall in no case exceed four per cent 
per annum or such lower rate as the Governor-Gener- ` 
al'in Council may, by notification in the Gazette of 
India, prescribe ; f ; 3 


(6) the payment of the interest shall not operate as a reduc- 

_tion of the amount paid up on the shares in respect of 
which it is paid ; $ 

(7) the accounts of the Company shall show the share capital 

` on which, and the rate at which, interest has been 


paid out of capital during the period to which the 
accounts relate ; 
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(8) nothing i in this section shall affect any Company to 
which the Indian Railway Companies Act, 1895, or 
the Indian Tramways Act, ‘1902, applies. 


Re-issue of Redeemed Debentures. 

s 73 B. (1) Where either before or after the passing of this 
Acta Company has redeemed any debentures 
Power to re-issue Previously issued, the Company, unless the articles 
redeemed debentur- of association or the conditions of issue expressly 
otherwise provide, or unless the debentures have 
‘been redeemed in pursuance of any obligation on the Company so 
to do (not being an obligation enforceable only by the person to 
whom the redeemed debentures were issued or his assigns), shall 
have power, and shall be deemed always to have had power, to 
keep the debentures alive for the purposes of re-issue, and where a 
Company has purported to exercise such a power the Company 
shall have power, and shall he deemed always to have had power, 
to re-issue the debentures either by re-issuing the same debentures 
or by issuing other debentures in their place, and upon sucha re- 
issue the-person entitled to the debentures shall have, and shall be 
. deemed always to have had, the same rights and priorities as if 

_ the debenturés had not previously been issued. 
(2) - Where with the object of keeping debentures alive for 
` the purpose of re-issue they have either before or after the passing 
of this Act been transferred to a nominee of the Company, a trans- 
fer from that nominee shall be deemed to be a re-issue for the pur- | 

poses of this section. 

(8) Where a Company has either before or after the passing 
of this Act déposited any of its debentures to secureadvances from 
time to time on current account or otherwise, the debentures shall 
not be deemed to have been redeemed by reason only of the ac- 
count of the Company having ceased to be in debit whilst the de- 
bentures remained so deposited. 

(4) The re-issue of a debenture or the issue of another deben- 
ture in its place under the power by this section given to, or deem- 
ed to have been possessed by, a Company, whether the re-issue or 
issue was made before or after the passing of this Act, shall be 
treated as the issue of a new debenture for the purposes of stamp- 
duty, but it shall not be so treated for the purposes of any provi- 
sion limiting the amount or number of debentures to be issued : 
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Provided that any person lending money on the security of a 
debenture re-issued under this section which appears to be duly 
stamped may give the debenture in evidence in any proceedings . 
for enforcing his security without payment of the stamp-duty or any 
penalty in respect thereof, unless he had notice or, but for his 
negligence, might have discovered, that the debenture was not duly 
„stamped, but in any such case the Company shall be liable to pay 
the proper stamp-duty and penalty. 

(5) Nothing in this section shall prejudice— 

` (a) the operation of any decree or order of a Court of com- 
petent jurisdiction passed or made before the date, of 
the passing of this Act as between the parties to the 
proceedings in which the decree was passed or the 
order made, and any appeal from any such decree or 
order shall be decided as if this Act had not been 
passed ; or 
(b) any power to issue debentures in the place of any deben- 
tures paid off or otherwise . satisfied or extinguished, 
reserved to a Company by its debentures or the 
securities for the same.” l 








DOURINE ACT, 1910. 
ACT NO. V OF 1910. 
[Received the assent of the Governor-General on the 25th February 1910.] 
An Act to provide for the prevention of the spread of Dourine. 
WHEREAS it is expedient to provide for the prevention of the 
spread of dourine ; It is hereby enacted as follows :— 


Short title and = 3, (1) This Act may be called the Dourine 
extent. 
Act, 1910. 


(2) This section extends to the whole of British India: the rest 
of this Act extends only to such areas as the Local Government 
may, by notification in the local Official Gazette, direct. 


2. (1) In this Act, the expressions “inspector” and “ veteri- 
nary practitioner ” mean, respectively, the offi- 
cers appointed as such under this Act; acting 
within the local limits for which they are so appointed. 


Definitions. . 
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(2) The provisions of this Act in so far as they relate to entire 
horses shall, if the Local Government, by notification as aforesaid 
so directs, apply also to entire asses used for mule-breeding pur- 
poses. 


3. ‘The Local Government may, by. notification as aforesaid, 
‘Registration of make such orders as it thinks fit directing and 
horses. : . : . . 
ie regulating the registration of entire horses main- 
tained for breedng purposes. 


4. (1) The Local Government may, by notification as afore- 


Appointment of said, appoint any persons it thinks fit to be in- 


inspectors and vet- 
erinary practition. 


ee be veterinary practitioners, under this Act, and 


spectors, and any qualified veterinary surgeons to 


to exercise and perform, within any area prescribed by the notifi- 
. cation, the powers conferred and duties imposed by this Act upon 
such officers respectively. 


(2) Every person so appointed shall be deemed to be a public 
servant within the meaning of the Indian Penal Code. 


5. Aninspector may, subject to such rules as the Local 


o overa of inspec- Government may make in this behalf, — 


(a) enter and search any building, field or other place for 
` the purpose of ascertaining whether there is therein 
any horse which is affected with dourine ; and 


(b) prohibit, by order in writing, the owner or keeper of 
any horse, which in his opinion is affected with dour- 
ine, from using such horse for breeding purposes, 

pending examination by the veterinary practitioner. 


6. An inspector issuing an order under section 5, clause (b), 
shall forthwith forward a copy of such order 


Duties of inspector. i x 
to the veterinary practitioner. 


7. A veterinary practitioner receiving a copy of an order for- 
Inspection of hor- warded under section 6 shall, as soon as possible 
oor ' after receipt of such copy, examine the horse 
mentioned therein, and may for such purpose enter any building, 
field or other place. 


, Powers of vete- 8. A veterinary practitioner may— 
rinary practitioner. 


(a) cancel any order issued under section 5, clause (b) ; ‘or, 
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(b) if on microscopical examination he finds that any horse 
is affected with dourine,— 
(i) in the case of an entire horse, ‘cause it- to- be 
castrated, f 
(ii) in the case of a' mare, cause it tobe branded 
in such manner as he may direct, or with the 
previous sanction of the Commissioner or. such 
other officer as the Local Government may 
appoint in this behalf, cause it to be destroyed. 
9. When any horse is castrated or destroyed 
paron nei cof under section 8, the market-value of such horse 
: immediately before it became affected with 
dourine shall be ascertained ; and the Local Government shall . pay 
as compensation to the owner thereof— 


(a) in the case of a mare which has been destroyed, or of an 
entire horse which has died in consequence of castra- 
tion, such market-value, and, 


(b) in the case of an entire horse which survives castration, 
half the-amount by which such value has been di- 
minished owing to infection with dourine and castra- 
tion. 

10. (1) A veterinary practitioner may award, as compensa- 


tion’ to be paid under section 9 in respect of each 
Settlement of 


“compensation. horse castrated or destroyed under section 8, 
a sum not exceeding two hundred and fifty 
rupees. 


(2) If in the opinion of the veterinary practitioner the amount 
which should be paid as such. compensation exceeds two hundred 
and fifty rupees, he shall report accordingly to the Collector, who 
shall decide the amount to be so paid. 


11. (1) The Local Government shall, by rules published in 

, the local official Gazette, make provision for the `. 

heare appeals. for constitution of a committee.or committees for the 

hearing of appeals from decisions. under section 

10, 

(2) Such rules shall provide that not less than one member of 

any committeé constituted thereunder shall be a person - ‘not in ‘the 
employ of Government or of a local authority. 


ACT wo, v or 1910. 25 


“12. Any owner may, within two months from the date of a 
decision under section 10, appeal against such 
decision to the committee constituted in that 
behalf by rulés made under section 11, and the decision of such 
committee shall be final. 

13. (1) Whoever, being an inspector appointed under this 
Act, vexatiously and unnecessarily enters or sear- 
ches any field, building or other place, shall be 
punishable with imprisonment for a term which 
-may extend to six months,or with fine which may extend to five 
hundred rupees, or with both. 


Appeals. 


Vexatious entries 
and Searches. 


(2) No prosecution under this section shall be instituted after 
the expiry of three months from the date on which the offence has 
been committed. 

14. (1) The Local Government may make 


rules for the purpose of carrying into effect the 
provisions of this Act. 


. Rules. 


(2) In particular, and without prejudice to the generality of 
the foregoing power, such rules as aforesaid may— 


(a) regulate entries, searches and orders by inspectors 
under section 5 ; 

(b) regulate the action to be taken by veterinary practition- 
ers under section 8; and 

(c) make provision for the payment of compensation to the 
owner of any mare branded under section 8. 


(3) All such rules shall be published in the local official 
Gazette, and, on such publication, shall have effect asif enacted 
in this Act. 


(4) In making any rule under this section the Local Govern- 
ment may direct that a breach of it shall be punishable with fine 
which may extend to fifty rupees.’ 


15. Whoever uses or permits to be used 
for breeding purposes— 
(a) any horse which has not been registered in accordance 
with the requirements of a notification under section 
3, or 
(b) any horse in respect of which an order under section 5, 
clause (b), is in force, or 


4 


Penalties. 
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(c) any mare which has been branded in pursuance of 
section 8, clause (b), 
shall be punishable with fine which may amount, in the case 
of a first conviction to fifty rupees, or, in the case of a second or 
subsequent conyiction, to one hundred rupees, ` 


Protection to per- 16. No suit, prosecution or other legal pro- 
Sons acting under ‘ ; P : 
Act. ceeding shall lie against any person for anything 


which is, in good faith, done or intended to be done under this Act. 


THE INDIAN STAMP (AMENDMENT)ACT, 1910. 
ACT No. VI or 1910. 
[Received the assent of the Governor-General on the 4th March, 1910.] 
An Act further to amend the Indian Stamp Act, 1899. 
Wuereas it is expedient further to amend the Indian Stamp: 
Act, 1899 ; It is hereby enacted as follows :— 
, 1, This Act maybe called the Indian 
Short pitje: Stamp (Amendment) Act, 1910. 
2. In section 8, sub-section (1), of the Indian Stamp Act, 
Amendment ot 1899 (hereinafter referred to as “the said Act”), 
Act II, 1899, sec- for the words “eight annas per centum” the 
Homs: l words “one per centum” shall be substituted. 
Amendment of 3. In Schedule I of the said Act the. 


Ea L 1899, following amendments shall be made, namely:— 
(i) For Article No. 5 the following shall be substituted 
namely :— 


“5. AGREEMENT OR MEMORANDUM OF AN AGREEMENT— 
(4) if relating to the sale of a bill of exchange: ) Two annas. 


(4) if one the sale of a Government secu- | Subjeet toa maximum of 
rity or share in an incorporated company| ten rupees, one anna for 
or other body corporate ; every Rs. 10,000 or part 

thereof of the value of 

the security or share, 


(c) ifnot otherwise provided for. Eight annas. 


Exemptions. 
Agreement or memorandum of agreement.— 


(a) for or relating to the sale of goods or mer- 
chandise exclusively, not being a NOTE 
_ OR MEMORANDUM chargeable under No, 43; 





(6) made in the form of ténders tothe Govern- 
ment of India for or relating to any loan; 


(c) Made under the European Vagrancy Act, 
1874, Section 17. 
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(Il) In Article No. 13, for clause (b) the following shall be 


substituted, namely :— 





(6) where payable otherwise than on de- [If drawn 


mand, but not more than one year after 
date or sight— 


If drawn'If drawn 
in set ofin set of 
two, for! three, 


singly. jeach part for each 





ifthe amount of the bill or note 
does not exceed 


oe ee 200 
if it exceeds Rs. 200 and does 
not exceed .. a od .. 400 
Do 400 do 600 
Do 600 do 1,000 |- 
Do 1,000 do 1,200 
Do I,200 do 1,600 
Do 1,600 do 2.500 
Do 2,500 do "5,000 
Do 5,000 do 74500 
Do 7,500 do 10,000 
Do 10,000 do 15,000 
Do 15000 do 20,000 
Do 20,000 do. 25,000 


Do __25,000 do 30,000 
and for every additional Rs. 10,000 or part 
thereof in excess of Rs. 30,000 ae 








Led 
OCMOMORMN OHH NN 


I 


[e] 


of the | part of 
set. the set. 


fe) 


eo0oo0o000000g00 00 


[e] 


Rs. |RS. a, P|RS. A. PRS. A P. 
o 2 o oro O 
o4ogo2 of O 
o 6 of O 3:0) O 
012 of ọ 6 oO} o 
I 2 o/ o g ol o 
i 8 of O12 Q o 
24 o| I 200 
4 8 of 24o I 
612 o| 3 6 oj 2 
9 0 Oo 4 8 Oo 3 

13 8 of 612 of 4 
18 0 of 9 0 of 6 
22 8 o| 11 4 o 7 
27 o of 13 8 o| 9 
9 0 o| 4 8 Of 3 








(iti) For Article No. 27 the following shall be substituted, 


namely :— 


‘*a7, DEBENTURE (whether a mortgage 
debenture or not) being a marketable 
security transferable — : 


(4) By endorsement or by a separate instrument 
of transfer ; 


(1) by delivery 


Explanation:—The term ‘Debenture’ includes 
any interest coupons attached thereto, but the 
amount of such coupons shall not be included 
in estimating the duty. 


Exemption. 


amount, 


debenture, 





A debenture issued by an incorporated company |` 


or other body corporate in terms of a register- 
ed mortgage-deed, duly stamped in respect of 
the amount of debentures to be issued there- 
under, whereby the company or body borrow- 
ing makes,over, in whole or in part, their 

roperty to trustees for the benefit of the de- 

enture-holders: provided that the debentures 
so issued are expressed to be issued in terms 
of the said mortgage-deed. 


See also BOND (No. 15) and :Sections 8 and 55.” 


The same duty as Bond 
(No. 15) for the saine 


The same duty as a con- 
veyance (No. 23) fora 
consideration . equal to 
the face amount of the 
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(iv) For Article No. 43 the following shall be substituted, 


namely:— 


“43 NOTE OR MEMORANDUM sent by a 
Broker or Agent to his principal intimating 
the purchase or sale on account of such 
principal.— 


(2) of any goods exceeding in value twenty | Two annas. 
rupees. 


(b) of any stock or marketable security exceeđdiug | Subject to a maximum 
in value twenty rupees. of ten rupees, one anna 
for every Rs. 10,000 or 
part thereof of the 
value of the stock or 

security. 
(v) In Article No. 59, in the second column for the words 
“ Three-quarters of ” the words “One and half times ” and in the 
Hwemptions, for the word “ three-quarters ” each time it occurs the 


word “one and half” shall be substituted. 


(vi) In Article No. 62, in the second eolumn, for the word 
““Qne-quarter”, where it occurs opposite clauses (a) and (b) the 
© word “ One-half” shall be substituted. 








COURT-FEES (AMENDMENT) ACT, 1910. 
ACT No. VII or 1910. 
(Received the assent of the Governor-General on the 4th March, 1910.] 
An Act Further to amend the Court-fees Act, 1870. 

Wuereas it is expedient further to amend the Court-fees 
‘Act, 1870 ; It is hereby enacted as follows:— 

1. This Act may be called the Court-fees 
(Amendment) Act, 1910. 


2. In Schedule I to the Court-fees Act 1870, as amended by 
“Amendment of the Succession Certificate Act,1889, the following 


» £870, Sche- 
daie. 1970, Se" amendments shall be made, namely :— 


(i) in article 11, for the entries in the second and third 


columns, the following shall be substituted, namely :— 


When the amount or value of the | Two per centum on such amount or 
property in respect of which the value. 
grant of probate or letters is made 5 
exceeds one thousand rupees, but 
does not exceed ten thonsand ru- 


Sbort title. 


ees. 7 
when sueh amount or value exceeds | Two and one-half per centum on 
ten thousand rupees, but does not such amount or valne. 


exceed fifty ousand rupees. 
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(i) In article No. 11.—continued. 


When such amount or value exceeds ; Three per centum on such Zamount 
fifty thousand rupees. or value. ; 


Provided that when, after the grant 
of a certificate under the Succes. 
sion Certificate Act, 1889, or under 
the Regulation of the Bombay 
Code No. VIII of 1827, in respect 
of any property included in an es- 
tate, a grant of probate or letters 
of admunistration is made in respect 
of the same estate, the fee payable 
in respect of the latter grant shall 
be reduced by the amount ofthe 
fee paid in respect ofthe former 
grant 


(ii) in article 12 A, for the entries in the second and third 
columns, the following shall be substituted, namely : 


(1) As regards debts and securities. |The same fees as would be payable 
in respect of a certificate under the 
Succession Certificate Act, 1889, or 
in respect of an extension of such 
: a certificate, as the case may be, 
(2) As regards other property in res- 
pect of which the certificate is 
granted— ; 
When the amount or value of such | Two per centum on such amount or 
property exceeds one thousand ru-| value. 
pees, but does not exceed ten thou- 
sand rupees. 
When the amonut or value of such |Two and one-half per centum or 
property exceeds one thousand ru- | such amount or value. 
pees but does not exceed ten thous- 


and rupees, 
When such amount or’ value exceeds | Three per centum on such amount or 
fifty thousand rupees. value. 


3. Nothing in this Act shall apply to any probate, letters of 
Exemption of cer- administration or certificate in respect of which 
tain probates, let- the fee payable under the law for the time 
ters of adminis- > z : : 
tration and certi- beingin force has been paid prior to the com- 
Beare mencement of this Act, but which have not 


been issued. 





THE INDIAN TARIFF(AMENDMENT)ACT, 1910. 
ACT No. VIII or 1910. 
[Received the assent of the Governor-General} on the 4th March 1910.] 
An Act further to amend the Indian Tariff Act, 1894. 
Wuurzas it is expedient further to amend the Indian Tariff 


Act, 1894 ; It is hereby enacted as follows :— 
1. (1) This Act may be called the Indian Tariff (Amend- 


Short title and ment) Act, 1910; and 
commencement. 
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(2) Itshall be deemed to have come into force on the 25th 
day of February 1910. 
© 2. For Schedule ITI to the Indian Tariff Act, 1894, as amend- 
Substitution of 4 by the Indian Tariff Act’ (1894) Amendment 
new Schedule for Act, 1896, the Indian Tariff (Amendment) Act, 
Schedule ITI, Act 1906, and the Indian Tariff (Amendment) Act, 
VIII, 1894. 1908, the Schedule appended to this Act shall be 
substituted. . 
3. In Schedule IV to the Indian Tariff Act, VIII of 1894, 
Amendment of ®8 amended by the Indian Tariff Act (1894) 
Schedule Iv, Act, Amendment Act, (1896), the following amend- 
ee, ments shall be made, namely :— 
` (ii) In No. 11, the entries— 





‘ Tobacco, unmanufactured or sa” Free 


Tobacco, manufactured sie ad valorem | Five percent.” 








shall be omitted. 
(ii) In No. 15, the entries— 





«Silver bullion or coin except ad valorem | Five per cent.” 


Government current coin of 
India, which is free ; 


shall be omitted. 
(iti) In No. 16, in the fifth column, opposite the entry “ Petro- 
leum ”, for the words “One anna”: the words “One 
anna and six pies” shall be substituted. l 
4. The Indian Tariff (Amendment) Act, 1906, and the 
Repeal. Indian Tariff (Amendment)Act, 1908, are hereby 
repealed. 











SCHEDULE III..—(IMPORT TARIFF.) 
LIQUORS, OPIUM, SALT, SALTED FISH, TOBACCO AND SILVER, 











No. Names of Articles. | Per. Rate of duty. 
I | Lrguors— R. a. 

Ale, beer and porter an .. |ò Imperial gal- o 3 
Cider and other fermented ? lon or six 

liquors ss z quart bottles. 
Liqueurs and sweetened spirits, 

cordials, bitters, perfumed 

spirits and toilet preparations 

containing spirit . i i I3 0 











a a 
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SCHDULE IIl.—(Import Tartrr.)—continued. 


Names of Articles. | Per. 








Rate of duty. ` 





Spirit which has been rendered | ad valorem 
effectually and permanently un- x 
fit for human consumption. 
Spirit used in drugs, medicines or | Imperial gallon 
chemicals. or six qnart 
bottles of the 
strength of 


London proof. |. 





Spirit, other sorts ee a is 


WINES— 

Champagne and all other spark- 
ling wines not containing more 
than 42 per cent. of proof spirit. 

All othersorts of wines not con- 
taining more than 42 per cent. of 
proof spirit. 

Provided that all sparkling and 
still wines containing more than 
.42 per cent. of proof spirit shall 
be liable to duty at the rate ap- 
plicable to spirit, other sorts ... 

Opium and its alkaloids’ 

SALT a . 


Imperial gallon 
or six quart 
bottles. 


” 


seer of 30 tolas. 


82% 1b. avoir- 
dupois weight 


Indian maund of} The 


Rs. 


a. 
Five per cent. 


13 


7 
and the duty to 


be increased 
or reduced in 
proportion as 
the strength 
of the spirit 
exceeds or is 
less than 
London proof 


9 12 
and the duty to 


be increased 
or in reduced 
proportion as 
the strength 
of the spirit 
exceeds or is 


less than 
Lendonproof. 

3 12 

r 8&8 

24 o0 
rate at 
Which excise- 
duty is for 
the time 


being leviable 
on salt manu- 
factured in 


the place 

i where theim- 
port takes 

: place. 

SALTED FisH, wet or dry. Indian maund|Such rate or 
of 822 1b.] rates of duty, 

avoirdupois| not exceeding 

weight. twelve annas 


as the Gover- 
nor - General 
in Council 
may, by noti- 
fication in the 
Gazette of 
India from 
time to time 
prescribe. 
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SCHEDULE IlL—(porr TARIFF.)—concluded. 











No. Names of Articles. | Per. Rate of duty. 
Rs. a. 
5 | Topacco— 
Unmanufactured $ .. | pound ı 8 
Cigars .. r aa adhe a3 2 8 
Cigarettes weighing less than |thousand 5 c 
3 Ibs. per thousand 
Cigarettes wei ighing 3 lbs. or more penne, a 2 Oo 
per thousan 
Manufactured, other sorts ee a ee I Io 
6 | SILVER bullion or coin, except} ounce “is o 4 
currentcoin, of the Government 
of India, which is free. 








THE INDIAN ELECTRICITY ACT. 
ACT No. IX or 1910. 
[Received the assent of the Governor-General on the 18th March, 1910.] 


CONTENTS. 
PART I. 


_ PRELIMINARY. 


SECTIONS: 
1. Short title, extent and commencement. 


2. Definitions. 


PART II. 
SUPPLY or ENERGY. 


Licenses. 
3. Grant of licenses. 
4, Revocation or amendment of licenses. 
5. Provisions where license of licensee, not being a local 
authority, is revoked. 
6. Provisions where license of local authority is revoked. 
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THE INDIAN ELECTRICITY ACT. 
An Act to amend the law relating to the supply and use of 
electrical energy. 
Wuereas it is expedient to amend the law relating to the sup- 


ply and use of electrical energy; It is hereby enacted as 
follows :— f 


PART 1. 
PRELIMINARY. 
Short title, ex- 1. (1) This Act may be called the Indian 
abit commen- lectricity Act, 1910. 


(2) It extends to the whole of British India, inclusive of 
British Baluchistan and the Santhal Parganas ; and 


(3) It shall come into force on such date as the Governor 
General in Council may, by notificationin the Gazette of India, 
direct in this behalf. 


2. In this Act, expressions defined in the Indian Telegraph 
Act, 1885, have the meanings assigned to them 
in that Act, and, unless there is anything repu- 
gnant in the subject or context,— 


Definitions. 


(a) “aerial line” means any electric supply-line which is 
placed above ground and in the open air. 


(b) “area of supply” means the area within which alone a 
‘licensee is for the time being authorised by his license 
to supply energy : ` 
(c) “ consumer” means any person who is supplied with 
energy by licensee, or whose premises are for the 
time being connected for the purposes of a supply of 
energy with the works of a licensee: 
(d) “daily fine” meansa fine for each day on which an 
offence is continued after conviction therefor : 


(e) “distributing main” means the portion of any main 
with which a service line is, or is intended to be, ' 
` immediately connected : 


(f) “electric supply-line” means a wire, conductor or other 
means used for conveying, transmitting or distribut- 
ing energy together with any casing, coating, cover- 

_ing, tube, pipe or insulator enclosing, surrounding or 
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supporting the same or any part thereof, or any ap- 
paratus connected therewith for the purpose of so 
conveying, transmitting or distributing such energy : 


(g) “energy” means electrical energy when generated, 
transmitted, supplied or used for any purpose except 
the transmission of a message : 


(h) “ licensee” means any person licensed under Part II to 
supply energy : 

(i) “main” means any electric supply-line through which 
energy is, or is intended to be, supplied by a licensee 
to the public. 

(J) “prescribed ” means prescribed by rules made under 
this Act: 

(k) “public lamp” means an electric lamp used for the 

lighting of any street: 

(l) “service line” means any electric supply-line through 
which energy is, or is intended to be, supplied by a 


licensee to a consumer either from a distributing 
main or immediately from the licensee’s premises : 


(m) “street” includes any way,road, lane, square, court, alley, 
passage or open space, whether a thoroughfare or not, 
over which the public havea right of way, and also 
the roadway and footway over any public bridge or 
causeway : and 


(n) “ works” includes electric supply-lines and any buildings, 
machinery or apparatus required to supply energy 
and to carry into effect the objects of license granted 
under Part II. 


PART II. 
SUPPLY or ENERGY. 
Lacenses. 


3. (1) The Local Government may, on application made in the 
prescribed form and on payment ofthe prescrib- 
ed fee (if any), grant to any person a license to 
‘supply energy in any specified area, and also to lay down or place 


Grant of licenses: 
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electric supply-lines for the conveyance and transmission of 

energy ,— ; f 

(a) where the energy to be supplied is to be generated. out- 
side such area, froma generating station situated 
outside such area to the boundary of such area, or 


(b) where energy is to be conveyed or transmitted from any 
place in such area to any ther place therein, across 
an intervening area not included therein, across such 
area. 

(2) In respect of every such license and the grant thereof the 
following provisions shall have effect, namely :— 

(a) any person applying for a license under this Part shall 
publish a notice of his application in the prescribed 
manner and with the prescribed particulars, and the 
license shall not be granted— 


(i) until all objections received by the Local Government 
with refėrence thereto have been considered by it. 


Provided that no objection shall be so considered unless it 
is received before the expiration of three months 
| from the date of the first publication of such notice 


as aforesaid; and 


(ii) until, in the case of an application for a license for an 
area including the whole or any part of any canton- 
ment, fortress, arsenal, dockyard or camp or of any 
building or place in the occupation of the Government 
for naval or military purposes, the Local Government 
has ascertained that there'is no objection to the grant 
of the license on the part of the General Officer. 
Commanding the Division ; 

(b) where an objection is received from any local authority 
. concerned, the Local Government shall, if in its opi- 

nion the objection is insufficient, record in writing and 
communicate to such local authority its reasons for 

such opinion ; l 

(c) no application for a license under this Part shall bemade . 
by any local authority except in pursuance of a resolu- 
tion passed at a meeting of such authority held after 
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one month’s previous notice of the same and of the 
purpose thereof has been given in the manner in 
which notices of meetings of such local authority are 
usually given ; l 


(d) a license under this Part— 


(i) may prescribe such terms as to the limits within which, 
and the conditions under which, the supply of energy 
is to be compulsory or’permissive, and as tc the limits 
of price to be charged in respect of the supply of 
‘energy, and generally as to such matters as the 
Local Government may think fit ; and 


(ii) save in cases in which under section 19, clause (b), the 
provisions of section 5 and 7, or either of them, have 
been declared not to apply, every such license shall 
deciare whether any generating station to be used in 
connection with the undertaking shall or shall not 
form part of the undertaking for the purpose of 
purchase under section 7 ; 


(e) the grant of a license under this Part for any purpose . 
shall not in any way hinder or restrict the grant of 
alicense to another person within the same area of 
supply for a like purpose ; 


(f) the provisions contained in the Schedule shall be deem- 
ed to be incorporated with, and to form part of, 
every license granted under this Part, save in so far 

‘ as they are expressly added to, varied or excepted 
by the license, and shall, subject to any such addi- 
tions, variations or exceptions which the Local Gov- 
ernment is hereby ernpowered to make. apply to the 
undertaking authorized by the license : 


Provided that, where a license is granted in accor- 
dance with the provisions of clause IX ofthe Schedule 
for the supply of energy to other licensees for distri- 
bution by them, in so far as such license re- 
lates to such supply, the provisions of clauses IV, V. 
VI, VII, VIE and XII of the Schedule shall not be 
deemed to be incorporated with the license. 
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(83) The exercise of the powers conferred on the Local 
Government by this section shall be subject to the 
control of the Governor-General in Council. 


a > 4. (1) The Local Government may, if in its- 
evocation or a. Le P 
amendment of li- opinion the public interest so requires, revoke a 
censed. A . . 
license in any of the following cases, namely :— 
(a) where the licensee, in the opinion of the Local Govern- 
. ment, makes wilful and unreasonably prolonged 
default in doing anythiug required of him by of 
under this Act ; 


(b) where the licensee breaks any of the terms or conditions 
of his license the breach of which is expressly de- 
clared by such license to render it liable to revo- 


cation. 


(c) where the licensee fails, within the period fixed in this 
behalf by his license or any longer period which 
the Local Government may substitute therefor 
by order under sub-section (3), clause (b), and before i 
exercising any of the powers conferred on him there- 
by in relation to the execution of works,— 


(i) to show, to the satisfaction of the Local Government, 
that he is in a position fully and efficiently to 
discharge the duties and obligations imposed on 
him by his license, or 


(ii) to make the deposit or furnish the security required by 
his license ; l 


(d) where the licensee is, in the opinion of the Local Govern- 
ment, unable, by reason of his insolvency, fully and 
efficiently to’ discharge the duties and obligations im- 
posed on him by his license. 


(2) Where the Local Government might, under sub-section 
(1), revoke a license, it may, instead of revoking the license, per- 
mit it to remain in force subject to such further terms and condi- 
tions as it thinks fit to impose, and any further terms or conditions, 
so imposed shall be binding upon, and be observed by, the licensee, 
and shall be of like force and effect as if they were contained in 
the license, 
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(3) Where in its opinion the public interest so permits, the 
Local Government may, on the application or with the consent of 
the licensee, and, if the licensee is not a local authority, after 
consulting the local authority (if any) concerned,— 


. (a) revoke a license as to the whole or any part of the area 
of supply upon such terms and conditions as it thinks 
r fit, or 
(b) make such alterations or amendments in the terms and 
conditions of a license, including the provisions speci- 
fied in section 3, sub-section (2), clause (f), as it thinks fit. 


provisions where 5. Where the Local Government revokes, 
license of licensee, under section 4, sub-section (1), the license of a 
- not being @ local ._, St ae x : 
authority, is revo- licensee, not being a local authority, the follow» 
ked. ing provisions shall have effect, namely :— 
. (a) the Local Government shall serve a notice of the revo- 
cation upon the licensee, and, where the whole of the 
area of supply isincluded inthe area for which a 
single local authority is constituted, upon that local 
authority also, and shall in the notice fix a date on 
which the revocation shall take effect; and on and 
with effect from that date all the powers and labilitigs 
of the licensee under this Act shall absolutely cease 
and determine; 


(b) where a notice has been served on a local authority 

under clause (a), the local authority may, within three 

. -months after the service of the notice, and with the 

written consent of the Local Government, by notice in 

. writing, require the licensee to sell, and thereupon the 

- licensee shall sell, the undertaking to the local authority 

on payment of the value of all lands, buildings, works, 

materials and plant of the licensee suitable to, and used 

by him for, the purposes of the undertaking, other than 

a generating station declaredby the license uot to form 

part of the undertaking for the purpose of purchase, 

such value to be, in case of difference or dispute, deter- 
mined by arbitration : 


Provided that the value of such lands, buildings, works, 


materials and plant shall be deqmed tobe their fair 
foe 
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market-value at the time of purchase, due regard be- 
ing had to the nature and condition for the time being 
of such lands, buildings, works, materials and plant, 
and to the state of repair thereof, and to the circum- 
stance that they are in such a position as to be ready 
for immediate working, and to the suitability of the 
same for the purposes of the undertaking, but without 
any addition in respect of compulsory purchase or of 
goodwill or of any profits which may be or might have 
been made from the undertaking, or of any similar 
consideration ; 


(c) where no purchase has been effected by the local 
authority under clause (b), and any other person is 
willing to purchase the undertaking, the Local Govern- 
ment may, if it thinks fit, with the consent of the 
licensee, or without the consent of the licensee in 
case the price is not less than that for which the local 
authority might have purchased the same, require the 
licensee to sell, and thereupon the licensee shall sell 
the undertaking to such other person ; 


(d) where no purchase has been effected under clause (b) 
or clause (c) within such time as the Local Govern- 
ment may consider reasonable, or where the whole of 
the area of supply is not included in the area for which 
asingle local authority is constituted, the Local Govern- 
ment shall have the option of purchasing the under- 
taking and, if the Local Government elects to purchase, 
the licensee shall sell the undertaking to the Local 
Government upon terms and conditions similar to those 
set forth in clause (b); 

(e) where a purchase has been effected under any of the 

preceding clauses,— 

(i) the undertaking shall vest in the purchasers free 
from any debts, mortgages or similar obligations 
of the licensee or attaching to the undertaking 

Provided that any such debts, mortgages or 
similar obligations shall attach to the purchase- 
money in substitution for the undertaking; and 
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(ii) the revocation of the license shall extend only to the 
revocation of the rights, powers, authorities, duties 
and obligations of the licensee from whom the 
undertaking is purchased, and, save as aforesaid, 
the license shall remain in full force, and the pur- 
chaser shall be deemed to be the licensee : 


Provided that where the Local Government 
elects to purchase under clause (d), the license 
shall, after purchase, in so far as the Local Govern- 
ment is concerned, cease to have any further 
operation ; l 


(f) where no purchase has been effected under any of the 
foregoing clauses, the licensee shall have the option 
of disposing of all lands, buildings, works, materi- 
als and plant belonging to the undertaking in such 
manner as he may think fit: 


_ Provided that, if the licensee does not exercise such 
option within a period of six months from the date 
on which the same became exercisaable, the Local 
Government may forthwith cause the works of the 
licensee in, under, over, along or across any street 
to be removed and every such street to be reinstated, 
and recover the cost of such removal and reinstate- 


ment from the licensee ; S 


(g) if the licensee has been required to sell the undertaking, 
and if the sale has not been completed by the date 
fixed in the notice issued under clause (a), the pur- 
chaser may, with the previous sauction of the Local 
Government, work the undertaking pending the 
completion of the sale. 


6. (1) Where the Local Government revokes the license of 
Provisions where a local authority under section 4, sub-section (1), 
neni pea and any person is willing to purchase the under- 
ked. taking, the Local Government may, if it thinks 
fit, require the local authority to sell, and thereupon the local 
authority shall sell, the undertaking to such person on such terms 


as the Local Government thinks just. 
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(2) Where no purchase has been effected under sub-section 
(1), the licensee shall have the option of- disposing of all lands, 


buildings, works, materials and plant belonging to the undertaking 
in such manner as he may think fit: 


Provided that, if the licensee does not exercise such option 
within a period of six months from the date on which the same be- 
came exercisable, the Local Government may forthwith cause the 

‘works of the licensee in, under, over, along or across any street to 
be removed and every such street to be reinstated, and recover the 
cost of such romoval and reinstatement from the licensee. 


7. (1) Where a license has been granted to any person not 
Purchaser ofun- being a local authority, and the whole of the 
dertaking. area of supply is included in the area for which 
a single local authority is constituted, the local authority shall, on 
the expiration of such period, not exceeding fifty years, and of 
every such subsequent period, not exceeding twenty years, as shall 
‘be specified in this behalf in the license, have the option of purcha- 
sing the undertaking, and, if the local authority, with the previous 
sanction of the local Government, elects tc purchase, the licensee 
shall sell the undertaking to the local authority on payment of the 
value of all lands, buildings, works, materials and plant of the licen- 
see suitable to, and used by him for, the purposes of the undertak- 
ing other than a generating station declared by the license not to 
form part of the undertaking for the purpose of purchase, such 
value to be, in case of difference or dispute, determined by arbitra- . 
tion : l ; 

Provided that the value of such lands, buildings, works, 
materials and plant shall be deemed to be their fair market-value 
at the time of purchase, due regard being had to the nature and 
condition for the time being of such lands, buildings, works, 
materials and plant, and to the state of repair thereof, and to the 
circumstances that they are in such a position as to be ready for 
immediate working, and to the suitability of the same for the 
purposes of the undertaking : 

Provided also that there shall be added to such value as afore- 
said such percentage, if any, not exceeding twenty per centum'‘on 
-that value as may be specified in the license, on account of com- 
pulsory purchase, : 
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(2) Where— 


(a) the local authority does not elect to purchase under sub- 
section. (Z), or 


(b) the whole of the area of supply is not included in the 
area for which a single local authority is constituted, 
or 


(c) a licensee supplies energy from the same generating 
station to two or more areas of supply, each control- 
led by its own local authority, and has been .granted 
a license in respect of each area of supply, 

the Local Government shall have the like option upon the like 
terms and conditions. _ 


(8) Where a purchase has been effected under sub-section (J) 
or sub-section (2),— 


(a) the undertaking shall vest in purchasers free from any 
debts, mortgages or similar obligations of the licensee 
or attaching to the undertaking : 


Provided that any such debts, mortgages or similar 
obligations shall attach to the purchase-money in 
substitution for the undertaking ; and 


(b) save as aforesaid, the license shall remain in full force 
and the puchaser shall be deemed to be the licensee: 


Provided that where the Local Government elects 
to purchase under sub-section (2), the license shall, 
after purchase, in so far as the Local Government is 

concerned, cease to have any futher operation. - 


(4) Not less than two years’ notice in writing of any election 
to purchase under this section shall be served upon the licensee by 
` the local authority or the Local Government, as the case may be. 


(5) Notwithstanding anything hereinbefore contained, a local 
authority may, with the previous sanction of the Local Government, 
waive its option to purchase and enter into an agreement with the 
licensee for the working by him of the undertaking until the expi- 
ration of the next subsequent period referred to in sub-section (J), 

_. upon such terms and conditions as may be stated in such agree- 
ment, 
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8. Where, on the expiration of any of the periods referred to 
= in section 7, sub-section (I), neither a local 
Provisions v kere , 
no purchase and authority nor the Local Government purchases 
license revoked f . i . 
with consent of the undertaking and the licenseis, on the applica- 
licensee. tion or with the consentof the licensee, revoked, 
the licensee shall have the option of disposing of all lands, build- 
ings, works, materials and plant belonging to the undertaking in 
such manner as he may think fit: 
l Provided that, if the licensee does not exercise such option’. 
within a period of six months, the Local Government may proceed 
to take action as provided in section 5, clause (f), proviso. 


9. (I) The licensee shall not, at any time, without the pre- 
Licensee not to Vious consent in writing of the Local Govern- 
ee ment, acquire, by purchase or otherwise, the 
other licensed un- license or the undertaking of, or associate him- 
dertaking or trans- 
fer his undertak- Self so far as the business of supplying energy 


ing. is concerned with, any person supplying, or in- 


tending to supply, energy under any other license, and, before 
applying for such consent, the licensee shall give not less than one 
month’s notice of the application to every local authority, both in 
the licensee's area of supply, and alsoin the area or district in 
which such other person supplies, or intends to supply, energy : 

Provided that nothing in this sub-section shall be construed to 
require the consent of the Local Government for the supply of en- 
ergy by one licensee to another in accor dance with the provisions 
of clause IX of the Schedule. 


(2) The licensee shall not, at any time, assign his license or 
transfer his undertaking or any part thereof, by sale, mortgage, 
lease, exchange or otherwise without the previous consent in writ- 
ing of the Local Government, 


(8) Any agreement relating to any transaction of the nature 
described in sub-section (I) or sub-section (2), unless made with, or 
subject to, such consent as aforesaid, shall be void. 

10. Notwithstanding anything in sections 5, 7 and 8, 

General power the Local Government may, with the previous 
wa o pee sanction of the Governor-General in Council, in 
chase. any license to be granted under this Act,— 

(a) vary the terms and conditions upon which, and the. 
periods on the expiration of which the licensee sual} 
be bound to sell his undertaking, or 
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(b) direct that, subject to such conditions and restrictions 

(if any) as it may think fit to impose, the provisions 

of the said sections or any of them shall not apply. 

11. (J) Every licensee shall, unless expressly exempted from 

Annual accounts the liability by his license, or by order in writ- 

sar ae ing of the Local Government, prepare and rend- 

er to the Local Government or to such authority as the Local 

Government may appoint in this behalf, on or before the prescribed 

date in each year, an annual statement of accounts of his under- 

taking made up to such form, and containing such particulars, as 
may be prescribed inthis behalf. 


(2). The licensee shall keep copies of such annual statement 
at his office and sell the same to any applicant ata price not ex- 
ceeding five rupees per copy. 


Works. . 


pees 12. (1) Any licensee may from time to 
rovisions as to : $ 

opening and brea- time, but subject always to the terms and con- 
king up of streets, re eatin eis 

railways and tram- ditions of his license, within the area of supply, 
TAID: or, when permitted by the terms of his license to 
lay down or place electric supply-lines without the area of supply, 


without that area— 


(a) open and break up the soil and pavement of any 
street, railway or tramway; 


(b) open and break up any sewer, drain or tunnel in or under 
any street, railway or tramway ; 


(c) lay down and place electric supply-lines and other 
` works ; 

(d) repair, alter or remove the same ; and 

(e) do all other acts necessary for the due supply of energy. 


(2) Nothing contained in sub-section (I) shall be deemed to 
authorize or empower a licensee, without the consent of the local 
authority or of the owner and occupier concerned, as the case may 
be, to lay down or place any electric supply-line or other work in, 
through or against any building, or on, over, or under any land not 
dedicated to public use whereon, whereover or whereunder any elec- 
tric supply-line or work has not already been lawfully laid down 
or placed by such licensee ; i 
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Provided that any support of an aerial line or any stay or - 
strut required for the sole purpose of securing in position any sup- 
port of an aerial line may be fixed on any building or land or, 

having been so fixed, may be altered, notwithstanding the objection 

of the owner or occupier of such building or land, if the District 

Magistrate or, in a Presidency-town or Rangoon, tlie Commissioner 
of Police, by order in writing so directs : , 


Provided, also, that, if at any time the owner or occupier of 
any building or land on which any such support, stay or strut has 
been fixed shows sufficient cause, the District Magistrate or, in a 
Presidency-town or Rangoon, the Commissioner of Police, may by 
order in writing direct any such support, stay or strut to be re- 
moved or altered. 


(3) When making an order under sub-section (2) the District 
Magistrate or the Commissioner of Police, as the case may be, shall 
fix the amount of compensation or of annual rent, or of both, which 
should, in his opinion, be paid by the licensee to oe owner or occu- 
pier.. 


(4) Every order made by a District Magistrate or a Commis- 
sioner of Police under sub-section (2) shall be subject to revision by 
the Local Government. 


- 


(5) Nothing contained in sub- section (1) shall be deemed to 
authorize or empower any licensee to open or break up any street’ 
not repairable by the Government or a local authority, or any rail- 
way or tramway, except such streets, railways or tramways (if 
any), or such parts thereof, as he is specially authorized to 
break up by his license, without the written consent of the 
person by whom the street is repairable or of the person — 
for the time being entitled to work the railway or tramway, un- 
less with the written consent of the Local Government: 


Provided that the Local Government shall not give any such 
consent as aforesaid, until the licensee has given notice, by adver- 
tisement or otherwise as the Local Governmant may direct, and 
within such period as the Local Government’ may fix in this be- | 
half, to the person above referred to, and until all representations 
or objections received in accordance with the notice have been 
considered by the Local Government, 
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18, (1) Where the exercise of any of the powers of a licensee in 
Notice of new ‘relation to the execution of any works involves | 


works, 


the placing of any works in, under, over, along 


or across any street, part of a street, railway, tramway, canal or 
waterway, the following provisions shall have effect, namely :— 


‘ (a) not less than one month before commencing the execu- 


tion of the works (not being a service line immedi- 
ately attached, or intended to be immediately attach- 
ed, to a distributing main, or the repair, renewal or 
amendment of existing works of which the character 


' or position is not to be altered), ‘the’ licensee shall 


serve upon the person responsible for the repair of 
the street or part of a street(hereinafter in this section 
referred to as “the repairing authority”) or upon 
the person for the time being entitled to work the 
railway, tramway, canal or waterway (hereinafter in 
this section referred to as “the owner”), as the case 
may be, a notice in writing describing the proposed 
works, together with a section and plan thereof on a 
scale sufficiently large to show clearly the details of 
the proposed works, and not in any case smaller than 
one inch to eight feet vertically and sixteen inches to 
the mile horizontally, and intimating the manner in 
which, and the time at, which, it is proposed to inter- 
fere with or alter any existing works, and shall, 
upon being required to do so by the repairing authori- 
ty or owner, as the case may be, from time totime give 
such further information in relation thereto as may be 
desired ; 


(b) if the repairing authority intimates to the;licensee that 


it disapproves of such works, section or plan, or 


‘approves thereof subject to amendment, the licensee 


may, within one week of receiving such intimation, 
appeal to the Local Government, whose decision shall, 
after considering the reasons given by the repairing 


‘authority for its action, be final ; 


(c) if the repairing authority fails to give notice in writing 


of its approval or disapproval to the licensee within 
one month, it shall be deemed to have approved of the 
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works, section and plan, and the licensee, atter 
giving not less than forty-eight hours’ notice in 
writing to the repairing authority, may proceed to 
carry out the works in accordance with the notice 
and the section and plan served under clause (a) ;. 


(d) if the owner disapproves of such works, section or plan, 

` or approves thereof subject to amendment, he may, 

_ within three weeks after the service of the notice 

under clause (a), serve a requisition upon the licensee 

demanding that any question in relation to the works 

or to compensation, or to the obligations of the 

owner to others in respect thereof, shall be deter- 

mined by arbitration, and thereupon the matter shall, 

unless settled by agreement, be determined by arbi- 
tration ; 


(e) where no requisition has been served by the owner upon 
the licensee under clause (d) within the time named, 
the owner shall be deemed to have approved of the 
works, section and plan, and in that case, or where 
after a requisition for arbitration the matter has 
been determined by arbitration, the works may, upon 
payment or securing of compensation, be executed 
according to the notice and the section and plan, 
subject to such modifications as may have been deter- 
mined by arbitration or agreed upon between the 
parties ; 


(f) where the works to be executed consist of the laying of 
any underground service line immediately attached, 
-or intended to be immediately attached, to a 
distributing main, the licensee shall give to the 
repairing authority or the owner, as the case may be, 
not less than forty-eight hours’ notice in writing of 

his intention to execute such works ; 


(g) where the works to be executed consist of the repair, 
renewal or amendment of existing works of which 
the character or position is not to be altered, the 
licensee shall, except in cases of emergency, give to 

the repairing authority, or to the owner, as the case 
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may be, not less than. forty-eight hours’ notice in 
writing of his intention to execute such works, and, 
on the expiry of such notice, such works shall be 
commenced forthwith and shall be carried on with 
all reasonable despatch, and, if possible, both by day 
and by night until completed. 


(2) Where the licensee makes default in complying with 
any of these provisions, he shall make ful? compensation for any 
loss or damage incurred by reason thereof, and, where any differ- 
ence or dispute arises as to the amount of such compensation, the 
matter shall be determined by arbitration. 


(3) Notwithstanding anything in this section; the licensee 
may, in case of emergency due to the break-down of an under- 
ground electric supply-line after giving notice in writing to the 
repairing authority or the owner, as the case may be, of his inten- 
tion to do.so, place an aerial line without complying with the 
provisions of sub-section (2) ; 


Provided that such aerial line shall be used only until the 
defect in the underground electric supply-line can be made 
good, and in no case (unless with the written consent of the Local 
Government) fora period exceeding six weeks, and shall be re- 
moved as soon as may be after such defect is removed. 


14, (1) Any licensee may alter the- position of any pipe (not 
Alteration of, forming, in a.case where the licensee is nota 
PAPES OF WARES: local authority, part of a local authority’s main 
sewer), or of any wire under or over any place which he is autho-. 
rized to open or break up, if such pipe or wire is likely to inter- 
fere with the exercise of his powers under this Act; and any 
person may alter the position of any electric supply-lines or 
works of the licensee under or over any such place as aforesaid, 
if such electric supply-lines or works are likely to interfere with 
the lawful exercise of any powers vested in him. 


(2) In any such case as aforesaid the following provisions 
shall, in the absence of an agreement to the contrary between the 
parties concerned, apply, namely:— 


(a) not less than one month before commencing any alter- 


ation, the licensee or other person desiring to make 
the same (hereinafter in this section referred to ag 
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“the operator”) shall serve upon the person for the 
time being entitled to the pipe, wire, electric supply- 
lines or works, as the case may be (hereinafter in 
this section referred to as “the owner”), a notice in 
writing, describing the proposed. alteration, together 

‘with a section and plan thereof on a scale sufficiently 
large to show clearly the details of the proposed 
works, and not in any case smaller than one inch to 
eight feet vertically and sixteen inches to the mile 
horizontally and intimating the time when it is to be 
commenced, and shall subsequently give such further 
‘information in relation thereto asthe owner may 
desire ; l 


(b) within fourteen days after the service of the notice, 


section and plan upon the owner, the owner may 
serve upon the operator.a requisition to the effect 
that any question arising upon the notice, section or 
plan shall be determined by arbitration, and there- 
upon the matter shall, unless settled. by agreement, 
be determined by arbitration ; l 


(c) every arbitrator to whom a reference is made under 


clause. (b) shall have regard to any duties.or obliga- 
tions which the owner. is under, and may require the 
operator to execute any temporary or other works 
so as to avoid as far as possible interference there- 
with ; 


(d) where no requisition is served upon the operator under 


‘clause (b) within the time named, or where such a 
requisition has been served and the matter has been 
settled by agreement or determined by arbitration, 
the alteration may, upon payment or securing of 
any compensation accepted or determined by arbi- 
tration, be executed in accordance with the notice, 
section and plan and subject to such modifications 
as may have been determined by arbitration or 
agreed upon between the parties ; 


z` (6) the owner may, at any time before the operator is en- 
- . + titled to commence the alteration, serve upon the 


“operator a statement in writing to the effect that he . 
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- desires to’execute the alteration himself and requires 
the operator to give such security for the repayment 
of any expenses as may ‘be agreed upon or, in 
default, of agreement, determined by arbitration ; 

(f) where a statement is served upon: the operator under‘ 
clause (e), he shall, not less than forty-eight hours 
before the execution of the alteration is required to 
be commenced, furnish such security and serve upon 
the owner a notice in writing intimating the time. 
alteration is required to be commenced, and the 
manner in which it is required to be made : and there-. 
upon the owner may proceed to execute the alteration 
as required by the operator; . 

(g) where the owner declines to comply, or does not, within 
the time and in the manner prescribed by a notice 
served upon him under clause (f), comply with the 
.notice, the operator may himself execute’ the altera- 
tion ; ; i ala ; 

(h) all expenses properly incurred by the owner in comply- 
ing with a notice served upon him by the operator - 
under clause (f) may be recovered by him from the 

operator. ; 
(3) Where the licensee or other person desiring to make the 
alteration makes default in complying with any of these provisions 
he shall make full compensation for any loss or damage incurred 
by reason thereof, and, where any difference or dispute arises as to 
the amount of such compensation, the matter shall be determined 
by arbitration. 
Laying of elec- 
tric supply-lines ar 
or other works . : : 
near sewers, pipes 15. (1) Where— 
or other . electric . Os 
supply -lines or ; 
WwoOrgs. 

(a) the licensee requires to dig or sink any trench for 
laying down any new electric supply-lines or other 
works, near to which any sewer, drain, water-course 

- or work under the control of the Local Government 
or of any local-authority, or any pipe, syphon, elec- 
tric supply-line or other work belonging to any duly 

~ ‘authorized’ person, has been, lawfully placed, or ee 


bå IMPERIAL Acts. 


(b) any duly duthorized person requires to dig or sink any 
trench for laying down or constructing any new pipes 
or other works, near to which any electric supply-lines 
or works of a licensee have been lawfully placed, 

the licensee or such duly authorized person, as the case may be 
(hereinafter in this section referred to as “the operator ”), shall, 
unless it is otherwise agreed upon between the parties interested or 
in case of sudden emergency, give to the Local Government or 
local authority, or to such duly authorized person or to the licensee, 
as the case may be (hereinafter in this section referred to as “the 
owner”), not less than forty-eight hours’ notice in writing before 
commencing to dig or sink the trench, and the owner shall have 
the right to be present during the execution of the work, which 
shall be executed to the reasonable satisfaction of the owner. 

(2) Where the operator finds it necessary to undermine, but 
not to alter, the position of any pipe, electric supply-line or work, 
he shall support it in position during the execution of the work, 
and before completion shall provide a suitable and proper founda- 
tion for it where so undermined. 

(3) Where the operator (being the licensee) lays any electric 
supply-line across, or so as to be liable to touch, any pipes, lines or 
service-pipes or service-lines belonging to any duly authorized 
person or to any person supplying, transmitting or using energy 
under this Act, he shall not, except with the written consent of 
such person and in accordance with section 34, sub-section (1), lay 
his electric supply-lines so as to come into contact with any such 
pipes, lines or service pipes or service lines. 

(4) Where the operator makes default in complying with any 
of the provisions of this section, he shall make full compensation 
for any loss or damage incurred by reason thereof. 

(5) Where any difference or dispute arises, under this section, 
the matter shall be determined by arbitration. 

(6) Where the licensee is a local authority, the reference in 
this section to the local authority and to sewers, drains. waetr- 
courses or works under its contro] shall not apply, 


Streets, railways, 16. (1) Where any person, in exercise of 
trainways, sewers, i 
drains or tnnnels any of the powers conferred by or breaks up the 


broken up to be i t i 
fclnstated without the soil or pavement of any street, railway or 


delay. tramway, or any sewer, drain or tunnel, he shall— 


- act wo. rx oF 1910. 55 


(a) immediately cause the part opened or broken up to be 
fenced and guarded ; 


(b) before sunset cause a light or lights, sufficient for the 
warning of passengers, to be set up and maintained 
until sunrise against or near the part opened or broken 
up; 

(c) with all reasonable speed fill in the ground and rein- 
state and make good the soilor pavement, or the 
sewer, drain or tunnel, opened or broken up, and 
carry away the rubbish occasioned by such opening 
or breaking up ; and, 

(a) after reinstating and making good the soil or pavement, 
or the sewer, drain or tunnel, broken or opened up, 
keep the same in good repair for three months and 
for any further period, not exceeding nine months, 
during which subsidence continues. 


(2) Where any person fails to comply with any of the provi- 
sions of sub-section (1), the person having the control or manage- 
ment of the street, railway, tramway, sewer, drain or tunnel in 
respect of which the default has occurred, may cause to be execu- 
ted the work which the defaulter has delayed or omitted to execute, 
and may recover from him the expenses incurred in such execution. 


(8) Where any difference or dispute arises as to the amount 
of the expenses incurred under sub-section (2), the matter shall be 
determined by arbitration. 


17. (1) A licensee shall, before laying down or placing, with- 
in ten yards of any part of any telegraph-line, 
Notice to tele- . as 
‘graph-authority. any electric supply line or other works (not 
being service-lines immediately attached or 
intended to be immediately attached to a distributing main, or elec- 
tric supply-lines for the repair, renewal or amendment of existing 
works of which the character or position is not to be altered), 
give not less than ten days’ notice in writing to the telegraph- 
authority, specifying— 
(a) the course of the works or alterations proposed, 
(b) the-manner in which the works are to be utilized, 


(c) the amount and nature of the energy to be transmitted, 
and 
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(a) the extent to, and manner in, which Gi at all) earth 
returns are to be used; 


and the licensee shall conform with such reasonable ETE 
either generalor special, as may be laid down by bhe telegraph- 
authority within that period for preventing any telegraph-line 
from being injuriously affected by such works or alterations: ` 
Provided that, in case of emergency (which shall be stated by 
the licensee in writing tothe telegraph-authority) arising from 
defects in any of the electric supply-lines or other works of the 
licensee the licensee shall be required to give only such notice 
as may be possible after the necessity for the proposed new works 
or alterations has arisen. 

(2) Where the works to be executed consist of the laying of ` 
any underground service-line immediately attached, or intended 
to be immediately attached, to a distributing main the 
license shall, not less than farty-eight hours before commencing 
the work, serve upon the telegraph-authority a notice in writing 
of his intention to execute such works. 

18. (1) Save as provided in section 18, sub-section (3), nothing 
ee in this part.shall be deemed to authorize ‘or 
Aerial lines. i saa 

empower a licensee to place any aerial line along 
‘or across any street, railway, tramway, canal ‘or waterway unless 
and until the Local Government has communicated to him a 
‘general approval in writing of the methods of construction which 
` - he proposes to adopt : ` 
Provided that the communication of such approval shall in no 
way relieve the licensee of his obligations with respect to any- other 
consent required by or under this Act. l 
(2) Where any aerial line has been placed or maintained by a- 
licensee in breach of the provisions of sub-section (T), the Local 
Government may require the licensee forthwith to remove the 
' same, or may cause the same to be removed and recover from the 
licensee the expenses incurred in such removal. 
(3) Where any tree standing or lying near an aerial line, in- 
terrupts or interferes with, or is likely to interrupt or interfere 
with, the conveyance or transmission of energy, a Magistrate of 
the first class or, in a Presidency town or Rangoon, the Commis- 
-sioner of Police may, on the application of the licensee cause the 
tree to be removed or otherwise dealt with as he thinks fit, 
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(4) When disposing of an.application under sub-section (3), 
the Magistrate or Commissioner of Police, as the case may be, shall, 
in the case of any tree in existence before the placing of the aérial 
line, award to ‘the person interested in the tree such compensation 
as he thinks reasonable, and such person may recover the same 
from.the licensee. l 


19. (1) A licensee shall, in exercise of any of the powers con- 
_ ferred by or under this Act, cause as little 
Compensation ' damage, detriment and inconvenience as may 
for damage. . oer 
be, and shall make full compensation for any 
damage, detriment or inconvenience caused by him or by any one 
employed by him. 
(2) Save in the case provided for in section 12, sub-section 
(3), where any difference or dispute arises as to the amount or the 
application of such compensation, the matter shall be determined 
by arbitration. 
l Supply. 
20. (1) A licensee or any person duly autho- 
Power for licen- A : i ; : 
see toenter pre- ized by a licensee’may, at any reasonable time, 
mises and to re and on informing the occupier of his intention 
move fittings or . E : : ? 
other apparatus enter-any premises to which energy is or has 
ney been supplied by him, for the purpose of— 


(a) inspecting and testing the electric supply-lines, meters, 
fittings, works and apparatus for the supply of energy 
belonging to the licensee ; or 
(b) ascertaining. the amount of energy supplied or the elec- 
trical quantity contained in the supply ; or 
(c) removing, where a supply of energy is no longer requi- 
red, or where the licensee is authorized to take away 
and cut off such supply, any electric supply-lines, 
fittings, works or apparatus belonging to the licensee. 


(2) A licensee or any person authorized as aforesaid may 
also, in pursuance of a special order in this behalf made by 
the District Magistrate or, in a Presidency-town or Rangoon, by 
the Commissioner of Police, and after giving not less than twenty- 
four hours’ notice in writing to the occupier, enter any premises to 
which energy is or has been supplied, or is to be supplied, by him, 
for the purpose of examining and testing the electric wires, fittings, 

l . 8 
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works and apparatus for the use of energy belonging to the con- 
sumer. 
21. (1) A licensee shall not be entitled to prescribe any special 
Restrictions on form of appliance for utilizing energy supplied 
Hae Oe tee by him, or, save as provided by section 28, sub- 
ing with use of section (2), or by section 26, sub-section (7), in 
energy. any way to control or interfere with the use of 
such energy : 
Provided that no person may adopt any form of appliance, or 
use the energy supplied to him, so as unduly or improperly to inter- 


fere with the supply by the licensee of energy to any other person. 


(2) Where any difference or dispute arises as to whether a 
licensee has prescribed any appliance or controlled or interfered 
with the use of energy in contravention of sub-section (1), the 
matter shall be either referred to an Electric Inspector and decided 
by him or, if the licensee or consumer so desires, determined by 
arbitration. 

22. Where energy is supplied by a licensee, every person 

cer with the area of supply shall, except in so far as 
Obligation on , ; . 
licensee tosupply is otherwise provided by the terms and con- 
“ee ditions of the license, be entitled, on applica- 
tion, to a supply on the same terms as those on which any other 
person in the same area is entitled in similar circumstances to a 
corresponding supply : 

Provided that no person shall be entitled to demand, or to 
continue to receive, from a licensee a supply of energy for any pre- 
mises having a separate supply unless he has agreed with the 
licensee to pay to him such minimum annual sum as will give him 
a reasonable return on the capital exependiture, and will cover 
other standing charges incurred by him in order to meet the 
possible maximum demand for those premises, the sum payable 
to be determined in case of difference or dispute by arbitration. 

23. (1) A licensee shall not, in making any agreement for 

Charges for ener- the supply of energy, show undue preference to 
Sout ve amade any person, but may, save as aforesaid, make 
preference. such charges for the supply of energy as may be 
agreed upon not exceeding the limits imposed by his license. 

(2) No consumer shall, except with the consent in writing of 
the licensee, use energy supplied to him under one method of charg- 
ing in a manner for which a higher method of charging is in force. 
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24. Where any. person neglects to pay any charge for 
Discontinuance of energy or any other sum due from him toa 
ee -ji i t ofthe supply of energy to 
neglecting to pay licensee in respect ofthe supply ot energy 
cliarge: him, the licensee may, after giving not less than 
seven clear days’ notice in writing to such person and without pre- 
judice to his right to recover such charge or other sum by suit, cut 
off the supply and for that purpose cut or disconnect any electric 
supply-line or other works, being the property of the licensee, 
‘through which energy may be supplied, and may discontinue the 
supply until such charge or other sum, together with any expenses 
incurred by him in cutting off and re-connecting the supply, are 
paid, but no longer: , 


Provided that where any difference or dispute has been refer- 
red under this Act to an Electric Inspector before notice as afore- 
said has been given by the licensee, the licensee shall not exercise 
the powers conferred by this section until the Inspector has given 
his decision. 


25. Where any electric supply-lines, meters, fittings, works 
Exemption of o belongi li di 
aoa ATA r apparatus belonging to licensee are placed in 
Tines or other ap- OT upon any premises, not being in the posses- 
paratra pon a sion of the licensee, for the purpose of supplying 
tain cases. . energy, such electric supply-lines, meters, fittings, 
works and apparatus shall not be liable to be taken in execution 
under any process of any Civil Court or in any proceedings in 


insolvency against the person in whose possession the same may be. 

26. (1) In the absence of an agreement to the contrary, the 
amount of energy supplied to a consumer or the 
electrical quantity contained in the supply shall 
_ be ascertained by means of a correct meter, and the licensee shall, 
if required by the consumer, cause the consumer to be supplied 
with such a meter : 

Provided that the licensee may require the consumer to give 
him security for the price of a meter and enter into an agreement 
for the hire thereof, unless the consumer elects to purchase a meter. 


Meters. 


(2) Where the consumer so enters into an agreement for the 
hire of a meter, the licensee shall keep the meter correct, and, in 
default of his doing so, the consumer shall, for so long as the de- 
fault continues, cease to be liable to pay for the hire of the meter. 
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(3) Where the meter is the property of the consumer, he shall 
keep the meter correct, and, in default of his doing so, the licensee 
may, after giving him seven days’ notice, for so long as the default 
continues, cease to supply energy through the meter. 

(4) The licensee or any person duly authorized by the licensee 
shall, at any reasonable time and on informing the consumer of his 
intention, have access to, and be at liberty to inspect and test, and 
for that purpose if he thinks fit, take off and remove, any meter re- 
ferred to in sub-section (I) ; and, except where the meter is so hired 
as aforesaid, all reasonable expenses of and incidental to, such ins- 
pecting, testing, taking off and removing shall, if the meter is found 
to be otherwise than correct, be recovered from the consumer ; and 
where any difference or dispute arises as to the amount of such 
reasonable expenses, the matter shall be referred to an Electric 
Inspector, and the decision of such Inspector shall be final : 

Provided that the licensee shall not be at liberty to take off or 
remove any such meter if any difference or dispute of the nature ` 
described in sub-section (6) has arisen until the es has been 
determined as therein provided. 

(5) A consumer shall not connect any meter referred to in 
" sub-section (J) with any electric supply-line through which energy 

is supplied by a licensee, or disconnect the same from any such 
electric supply-line, without giving to the licensee not less than 
forty-eight hours’ notice in writing of his intention. 

(6) Where any difference or dispute arises as to whether any 
meter referred to in sub-section (1) is or is not correct, the matter 
shall be decided, upon the application of either party, by an Elec- 
tric Inspector, or by a competent person specially. appointed by the 
Local Government in this behalf ; and, where the meter has, in the 

` opinion of such Inspector or person, ceased to be correct, such Ins- 
pector or person shall estimate the amount of the energy supplied 
to the consumer or the electrical quantity contained in the supply, 
during such time as the meter shall not, in the opinion of such In- 
spector or person, have been correct, on the basis of -the previous 
supply ; and where the matter has been ‘decided by any person 
other than the Electric Inspector, an appeal shall lie to the In- 
spector, whose decision shall in every case: be final but, save as 
aforesaid, the rigister of the meter shall, in the absence of fraud, 
be conclusive proof of such amount or quantity. 
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(7) In addition to any meter which may: be placed upon the 
premises of a consumer in pursuance of the provisions of sub-sec- 
tion (1), the licensee may place upon such premises such meter, 
maximum demand indicator or other apparatus as he may think fit 
for the purpose of ascertaining or regulating either the amount of 
energy supplied to the consumer, or the number of hours during 
which the supply is given, or the rate per unit of time at which 
energy is supplied to the consumer, or any other quantity or time 
connected with the supply: 


_ Provided that the meter, indicator or apparatus shall not, in 
the absence of an agreement to the contrary, be placed otherwise 
‘than between the distributing mains of the licensee and any meter 
referred to in sub-section (1) : 


Provided, also, that, where the charges for the supply of 
energy depend wholly or partly upon the reading or indication of 
any such meter, indicator or apparatus as aforesaid, the licensee 
shall, in the absence of an agreement to the contrary, keep the 
meter, indicator or apparatus correct; and the provisions of sub- 
sections (4), (5) and (6) shall in that case apply as though the 
meter, indicator or apparatus were a meter referred to in sub- 
section (1). i 

Egplanation.—A meter shall be deemed to i “correct” if it 
registers the amount of energy supplied, or the electrical quantity 
contained in the supply, within the prescribed limits of error, and 
a maximum demand indicator or other apparatus referred to in 
sub-section (7) shall be deemed to be “ correct” if it complies with 
such conditions as may be prescribed in the case of any such indi- 
cator or other apparatus. 

27. Notwithstanding anything in this Act, the Local Govern- 

ment may, by order in writing, and subject to 
B E Po such conditions and ait if a, as it 
supply. thinks fit to impose, authorise any licensee to 
supply energy to any person outside the area of supply, and to lay 
down or place electric supply-lines for that purpose ; 


Provided,’ first, that no such authority ‘shall be conferred on l 
the lieenseo within -the area of supply of another licensee without 
that licensee’s consent, unless the Local Government considers that 
his consent has been unreasonably withheld : 
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Provided, secondly, that such authority shall not be conferred 

unless the person to whom the supply is to be given has entered 

into a specific agreement with the licensee for the taking of such 
supply : 

Provided, thirdly, that a licensee on whom such authority has 
been conferred shall not be deemed to be empowered outside the 
area of supply to open or break up any street, or any sewer, drain 
or tunnel in or under any street, railway or tramway, or to inter- 
fere with any telegraph-line, without the written consent of the 
local authority or person by whom such street, sewer, drain or tun- 
nel is repairable, or of the telegraph-authority, as the case may 
be : 

Provided, fourthly, that, save as aforesaid the provisions of 
this Act, shall apply in the case of any supply authorised under 
this section as if the said supply were made within the area of 


supply. g 


PART IJ. 
SUPPLY, TRANSMISSION AND UsE or Ewerey BY Nox-LIcEnsEEs. 

28. (1) No person, other than a licensee,shall engage in the 

Sadie: business of supplying energy except with the 
ed by non-licen- previous sanction of the Local Government and 
sees in certain in accordance with such conditions as the Local 

Government may fix in this behalf, and any 
agreement to the contrary shall be void : 

Provided that such sanction shall not be given in any case 
unless the Local Government considers that, having regard to the 
extent of the proposed supply and the other circumstances of the 
case, the obtaining of a license under Part II would be attended 
with undue expense or delay : 

Provided also that such sanction shall not be given within the 
area for which a local authority is constituted, without that local 
authority’s consent, or within the area of supply of any licensee, 
without that licensee’s consent, unless the Local Government consi- 
ders that consent has been unreasonably withheld. 

(2) Where any ‘difference or dispute arises as to whether any 
person is or is not engaging, or about to engage, in the business of 
supplying energy within the meaning of sub-section (1), the matter 
shall be referred to the Local Government, and the decision of the 
Local Government thereon shall be final. 
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29. (1) The local authority may, by order in writing, confer 
aera aie and impose upon any person, who has obtained 
licensees to break the sanction of the Local Government under 
Bp Siege section 28 to engage, in the business of supply- 
ing energy, all or any of the powers and liabilities of a licensee 
under sections 12 to 19, both inclusive, and the provisions of the 
said sections shall thereupon apply as if such person were a licensee 
under Part IT. 

(2) A local authority, not being a licensee, shall, for the 
purpose of lighting any street, have the powers and be subject to- 
the liabilities respectively conferred and imposed by sections 12 to 
19, both inclusive, so far as applicable, as if it were a licensee 
under Part II. 

(3) In cases other than those for which provision is made by 
sub-section (1), the person responsible for the repair of any street 
may, by order in writing, confer and impose upon any person who 
proposes to transmit energy in such street all or any of the powers 
and liabilities of a licensee under sections 12 to 19 (both inclusive), 
in so far as the same relate to—. 

(a) opening or breaking up of the soil or pavement of such 
street, or 
(b) laying down or placing electric supply-lines in, under; 
along or across such street, or 
(c) repairing, altering or removing such electric supply- 
lines, 
and thereupon the provisions of the said sections shall, so far as 
aforesaid, apply to such person asif he were a licensee under 
Part II. 

(4) If no order is made within fourteen days after the receipt 
of an application for the same under sub-section (Z) or sub-section 
(3), the order so applied for shall be deemed to have been refused, 
and every order, and every refusal to make an order, under sub- 
section (7) or sub-section (3), shall be subject to revision by the 
Local Government. 

-80.. (1) No person, other than a licensee duly authorized 


-Control of trans- under the terms of his license, shall transmit 
mission and use 
of energy. 


dred and fifty watts,— 
.(a) in any street, or 


or use energy ata rate exceeding two hun- 
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(b) in any place, 
(i) in which one hundred or more persons are likely ordi- 
- narily to be assembled, or 
(ii) which is a factory within the meaning of the Indian 
Factories Act, 1881, or . 
(iii) which is a mine within the meaning of the Indian Mines 
Act, 1901, 
without giving not less ‘had seven clear days’ notice in writing of 
his intention to the District Magistrate or, in a Presidency-town or , 
Rangoon, to the Commissioner of Police, and complying with such’ 
of the provisions of Part IV, and of the rules made thereunder, as’ 
may be applicable : 
Provided that nothing in this section shall apply to ener, gy 
used for the public carriage of passengers, animals or goods on, or 
for the lighting or ventilation of the rolling-stock of, any railway or 
tramway subject to the provisions of the Indian Railways Act, 1890 : 
Provided, also, that the Local Government may, by general or 
special order and subject to such conditions and restrictions as may 


' be specified therein, exempt from the application of this section or . 


of any such provision or rule as aforesaid any person or class of 
persons using energy on premises upon or in connection with which 
it is generated, or using energy supplied under Part II in any place 
specified in clause (b). i 

(2) Where-any difference or dispute arises as to whether a 
place is, or is not one in which one hundred or more persons are 
likely ordinarily to be assembled, the matter, shall be referred to 


; the Local Government, and the decision of the Local Government . 


thereon shall be final. 
(3) The _Provisions of this section shall be binding on the. 


Crown. 
PART IV. 
GENERAL. 
. Protective. Clauses. 
31. No person shall, in the generation, transmission, ‘supply 


Protection of or use of energy, in any way injure any railway, 
railw Da tramway, canal or water-way or any dock, wharf 
ves and piers. or pier vested in or controiled by a local autho- 


rity, or obstruct or interfere with the traffic on any railway, tram- 


way, canal or water-way. 
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-- (Z) Every person generating, transmitting, supplying or 
Protection, of using energy (hereinafter inthis- section referred 
a we to as. the “ operator”) shall take all reasonable 
tric -signalling precautions in constructing, ‘laying down and 
lines, placing his electriç supply-lines and other. 
works and in working his system, so as not injuriously ‘to affect, 
whether by, induction or otherwise, the working of any wire or line 
used for the purpose of telegraphic, telephonic or olectrie-signal- 


ling communication, or the currents in such wire or kine. 


` (2) Where any difference or dispute arises between the oper- 
ator and the telegraph-authority asto whether the operator has 
constructed, laid down or placed his electric -supply-lines or other 
works, or worked his system, in contravention of sub-section. Le 
oras to whether the working of any wire, line or current is or is 
not injuriously. affected thereby, the matter shall be referred to 
the Governor-General in Council; and the Governor-General in 
‘Council, unless. he is of opinion that the wire or line has been pla- 
ced in unreasonable proximity to the electric supply-lines or works 
of the operator after the construction of such lines or works, may ` 
direct the operator to make such alterations in, or additions to, his 
system as may be necessary in order to comply with the provisions 
of this section, and the operator shall make such alterations or 
additions accordingly. 


Provided that nothing in this sub-section shall apply to the 
repair, renewal ‘or amendment of any electric supply-line so long 
as the course of the electric supply-line and the amount and nature 
of the ‘energy transmitted thereby are not altered. ° 


(3) Where the operator makes default in complying with the 
requirements of this section, he shall make full compensation for 
any loss or damage incurred by reason thereof, -and, where any 
difference or dispute arises as to the amount of such compensation, 
the matter shall be deter mined by arbitration. 


- Heplanation.—For the purposes of this ‘section, a telegraph- 
line shall be deemed to be injuriously affected if telegraphic, tele- 
phonic or ‘electric. signalling communication by means of such line 
is, whether through induction or otherwise, prejudically interfered 
with by an electric supply- -line or work or by any use made there- 
of. 
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.33. . (1) Every person shall, within twenty-four hours of the 

Notice of acci- occurrence, send to the Electric Inspector,-and 
dents and inqui- Ses g 3 4 
ries, also to the district Magistrate or, in a Presiden- 
cy-town or Rangoon, to the Commissioner of police, notice in wri- 
ting of any accident in connection with the generation, transmission, 
supply or use of energy resulting or likely to have resulted in 
loss of life or personal injury in any part of such person’s works or. 
electric supply-lines, or in connection with the same, and also no- 
tice of any loss of life or personal injury actually occasioned by 
any such accident. 


(2) The Local Government may, if it thinks fit, require any 
‘Electric Inspector, or any other competent person appointed by it 
-in this behalf, to inquire and report— 


(a) as to the cause of any accident affecting the safety of 
the public, which may have been occasioned by.or 
in connection with the generation, transmission, 
supply or use of energy, .or 


(6) as to the manner in, and extent to, which the provi- 
sions of this Act or of any license or rules there- 
under, so far as those provisions affect the-safety 
of any person, have been complied with. 


34. (1) No person shall, in the generation, transmission 
supply or use of energy permit any part of his 
Prohibition of n i . 
connection with electric supply lines to be connected with 
th and power : , 
for Government to earth except so far as may be prescribed in 
interferein certain this behalf or may be specially sanctioned by 


cases of default. i ? 
the Governor-General in Council. 


(2) If at any time it is established to the satisfaction of the 
Local Government— 


(a) that any part of an electric supply-line is connected 
with earth contrary to the provisions of sub-section 
(1), or l 


(6) that any electric supply-lines or other works for the 
generation, transmission, supply or use of energy 
are attended with danger to the public safety or 
to human life or injurigusly affect any telegraph- 
line, os j p% 


ACT. NO, 1X OF i910. 67 


(à that any electric supply-lines or other works are defec- 
tive so as not to be in accordance with the provi- 
sions of this Act or of any rule thereunder, 

the Local Government may, by order in writing, specify the 
matter complained of and require the owner or user of such 
electric suppiy-lines or other works to remedy it in such manner 
as shall be specified in the order, and may alsoin like manner 
forbid the use of any electric supply-line or works until the 
order is complied with or for such time as is specified -in the 
order. . 

Administration and Rules. 

35. (1) The Governor-General in Council may, for the 
whole or any part’ of British India, and each 
Local Government may, for the whole or any 
part of the province, by notification in the Gazette of India or 
in the local official Gazette, as the case may be, constitute an 
Advisory Board. 

(2) Every such Board shall consist of a chairman and not 
less than two other members. 

(3) The chairman’and, where there are more than two other 
members, two of the other members, or, where there are only 
two other members, one of the other members, shall be nomina- 
ted by the Governor General in Council or the -Local Govern- 
ment, as the case may be, and the remaining members shall be 
nominated by such local authorities, Chambers of Commerce or 
other Associations as the Governor-General in Council or the 
Local Government, as the case may be, may direct. 

(4) The Governor-General in Conncil or the Local Goverr- 
ment, as the case may be, may, by general or special order, — 

(a) define the duties and regulate the procedure of any 
such Board, 

(2) determine the tenure of office of the members of any 
such Board, and 

(c) give directions as to the payment of fees to, and the 
-travelling expenses incurred by, any member of 
any such Board in the performance of his duty. 

36, (1) The Governor-General in Council may, by notifica- 

Appointment of tion in the' Gazette of India, appoint duly 
ial Inspec- qualified- persons to be Electric Inspectors, 

‘ and every Electric Inspector so appointed 


Advisory Boards. 
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shall exercise the powers and perform the functions of an Electric 


Inspector under this Act within such areas and subject to such 
restrictions as the Governor-General in Council may direct. 


(2) The Local Government may, by notification in the local 
official Gazette, appoint duly qualified persons to be Electric 
Inspectors within such areas as may be assigned to them respec- 
tively; and every Inspector so appointed shall exercise the powers 
and perform the functions of an Electric Inspector under this Act 
subject to such restrictions as the Local Government may direct. 


(3) In the absence of express provision to the contrary in 
this Act or any rule thereunder, an appeal shall lie from the 
decision of an Electric Inspector to the Governor-General in 
Council or the Local Government, as the case may be. 


37. (1) The Governor-General in Council may make rules 
for the whole or any part of British India, to 
Power for Go- ; gts 
vernmentto.make Tegulate the generation, transmission, supply 
rules. l and use of energy, and, generally, to carry out 
the purposes and objects of this Act. i 
. (2) In particular and without prejudice to the geħerality, 
of the foregoing power, such rules may— ~ 

(a) prescribe the form of applications for licenses and the 
payments to be made in respect thereof; 

(b) regulate the publication of notices ; 

(c) prescribe the manner in which objections with refer- 
ence to applications under Part IJ are to be made ; 

(d) provide for the preparation and submission of ac. 
counts by licensees in a specified form ; 

‘(e) provide for the securing of a regular, constant and 
sufficient supply of energy by licensees to consu- 
mers and for the testing at various parts of the 
system of the regularity aud sufficiency of such 
supply, and for the examination of the record 
of such tests by consumers ; 

(f) provide for the protection of persons and property 
from injury by reason of contact with, or the 
proximity of, or by reason of the defective or 
dangerous condition of, any appliance or apparatus 
used in the generation, transmission, supply or use 
of energy ; 
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le) for the purposes of electric traction regulate the em- 
‘ployment `of insulated returns, or of uninsulated 
metallic returns of low yesistance, in order to pre~ 
vent fusion or injurious electrolytic action of or on 
metallic pipes, structures or substances, and to 
minimise, as far as is reasonably practicable, 
injurious interference with the electric. wires, 

_ supply-lines' and apparatus of parties other than 
the owners of the‘electric traction system, or with 
the‘currents therein, whether the earth is üsed as 

a return or not; 

(h) provide for preventing telegraph-lines and magnetic 
observatories or laboratories from being injuriously 
affected by the generation, transmission, supply or 
use of energy; 


` (2) preseribe the qualifications to be required - of Blectric 
Inspectors ; 


A authroize any Electric Inspector’ or other officer of a 
specified rank and class to enter, inspect and exa- 
mine any place, carriage or vessel in which he has 
reason to believe any appliance or apparatus used 
in the generation, transmission, supply or use of 
energy to be, and to carry out tests therein, and to 
prescribe the facilities to be given to stich Inspec- 
‘tors or officers forthe purpose of such examina- 
‘tions and tests ; i l 


(k) authorize and regulate the levy of fees for any such 
testing or inspection and generally, for the services 
of Electric Inspectors under this Act. 

(3) In making any rule under this Act, ‘the Governor-Gene- 
ral in Council may direct that every breach thereof shall be 
punishable with fine which may extend to three hundred rupees, 
and, in the case of a continuing breach, with a further daily 
‘fine which may extend to fifty rupees. 

: 38. (1) The power to make rules under 

Further provi“ 
sions respecting section 37 shall be subject to the condition. of 
rutes: the rules*being made- after previous pública- 
tion. 
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(2) The date to be specified in accordance with clause (3) of 
section 23 of the General Clauses Act, 1897, as that after which 
a draft of rules proposed to be made under section 37 will be 
taken into consideration shall not be less than three months 
from the date on which the draft of the proposed rules was 
published for-general information. 

(3) Any rule to be made under this Act shall, before it is 
published for criticism under sub-section (2) be referred to the 
Advisory Board (if any) constituted for the whole of British 
India, or, if no such Board has been constituted; then to such 
Board or Boards (if any} as the Governor-General in Council 
may direct; and the rule shall not be so published until such 
Board or Boards (if any) has or have reported as to the expe- 
diency of making the proposed rule and as to the suitability of 
its provisions, 

(4) All rules made under section 37 shall be published in 
the Gazette of India, and on such publication shall have effect 
as if enacted i in this Act. 

Criminal Offences and Procedure. 


39. Whoever dishonestly abstracts, consumes or uses any 
energy shall be deemed to have committed 
theft within the meaning of the India Penal 
Code; and the existence of artificial means for such abstraction 
shall be frzima facte evidence of such dishonest abstraction. 
40. Whoever maliciously causes energy to be wasted or 
Banat: Hoe tie. diverted, or, with intent to cut off the supply 
liciously wasting of energy, cuts or Injures, or attempts to cut or 
eo injuring injure, any electric supply-line or works, shall 
be punishable with imprisonment ‘for a term 
‘which may extend to two years, or with fine which may extend 
to one thousand rupees, or with both. 
41. Whoever, in contravention of the provisions of Section 
ele Peta: 28, engages in the business of supplying energy 
authorized supply Shali be punishable with fine which may ex- 
aed 24 by non- tend to three thousand rupees, and, in the case 
of a continuing contravention, with a daily 


fine which may extend to three hundred rupees. ` 
Penalty, oa il- 
legal or defective 
supply or for non- 42, Whoever— : 
compliance with 
order, 


Theft of energy. 
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(a) being a licensee, save as permitted under section 27 or 
section 51 or by his license, supplies energy or lays 
down or places any electric supply-line or works 
outside the area of supply; or, 

(5) being a licensee, in contravention of the provisions of 
this Act or of the rules threunder or in breach of 
the conditions of his license and without reasonable 
excuse, the burden of proving which shall lie on 
him, discontinues the supply of energy or fails to 
supply energy ; or 

(c) makes default in complying with any order issued to 
him under section 34, sub-section (2), 

shall be punishable with fine which may extend to one thousand 
rupees, and, in the case of a continuing offence or default, with a 
daily fine which may extend to one bundred rupees. 
43. Whoever, in contravention of the provisions of section 
Penalty for i- 3° transmits or uses energy without giving 
legaltransmission the notice required thereby, shall be punish- 
or use of energy. * able with fine which may extend to five hun- 
dred rupees, and, in the case of a continuing offence, witha daily 
fine which may extend to fifty rupees. 


` Penalty for in- 
terferencé with 


meters or licen- N f _ 
see’s works and 44, Whoever 


for improper use 
of energy. 
(2) connects any meter referred to in section 26, sub-section 
(x), or any meter, indicator or apparatus referred to 
in section 26, stib-section (7), with any electric 
-supply-line through which energy is supplied by a 
licensee, or disconnects the same from any stich 
electric supply-line, without giving to the licensee 
forty-eight hours notice in writing of his intention ; 
or 
(2) lays, or causes to be laid, or connects up any works 
for the purpose of communicating with any other 
works belonging toa licensee, without such licen- 
see’s consent ; or l f 
(c) maliciously injures any meter referred to in section 
26, sub-section (1), or any meter, indicator of ap- 
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paratus referred to in section 26, sub-section (7), or 
_ wilfully or fraudulently alters the index of any such 
meter, indicator or apparatus, or prévents any 
such meter, indicator or apparatus from duly regis- 


tering; or 


(d) improperly uses tbe energy of a licenses ; 

. Shall be punishable with fine which may extend to three hundred 
rupees, and, in the case of a continuing offence, with a daily 
fine which may extend to thirty rupees; and the existence of 
artificial means for making such connection as is referred to in 
‘clause (a) or such communication as is referred to in clause () 
or for causing such alteration or prevention as is referred to in 
‘clause (c) or for facilitating such improper use as is referred to 
iu clause (d) shall, where the meter, indicator or apparatus is 
under the custody or control.of the consumer, whether it is his 
property or not, be ríma facie evidence that such conection» 
communication, alteration, prevention or improper use, ds the 
case may be, has been knowingly and willfully caused by such 
consumer. l 


45. Whoever maliciously extinguishes any public lamp 
i shall be punishable with imprisonment for a 
Penalty for ex- : 3 
tinguishing pub- term which may extend to six. months, or 
MONEE with fine which may extend to three hundred 
rupees, or with both. 


46. Whoever negligently causes energy to,be wasted or _ 

diverted, or negligently breaks, throws down 

pierced ee or damages any electric supply-line, post, pole 

energy or injur- oy lamp or other apparatus connected with the 
ing wor . : 

; supply of energy, shall be punishable with fine 


‘which may extend to two hundred rupees. 


47, Whoever, in any case not already provided for by sec- 
T E TA tions 39 to 46 (both inclusive), 'makes default 
ces no? otherwise in complying with any of the provisions of this 
provided tox Act, or with any order issued under'it, or, in 
the case of a licensee, with any of the conditions ‘of his license, 
shall , be “punishable with fine which may extend to one, hun- 
dred rupees, and, in the case of a continuing default, with a 
l daily £ fine which may extend to twenty rupees ; in Sp 
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Provided that, where a person has made default in comply- 
ing with any of the provisions of sections 13, 14,15, 17 and 32, 
as the case may be, he shall not be so punishable if the Court 
is of opinion that the case was one of emergency and that the 
offender complied with the said provisions as far as was reason - 
able in the circumstances. 

48. ‘The penalties imposed by sections 39 to 47 (both in- 

, clusive) shall be in addition to, and notin 

. Penalties not to : T 2 
affect other liabi- derogation of, any liability. in respect of the 
lities, ; payment of compensation or, in the case of a 
licensee, the revocation of his license, which the offender may 
have incurred. i ' 


49. The provisions of sections 39, 40, 44, 45and 46 shall, 
Peats aiea S far as they are applicable, be deemed to 
works belong to apply also when the acts made punishable 
Government. : : ; 
thereunder are committed in the case of ener- 
gy supplied by or of works belonging to the Government. 


50. No prosecution shall be instituted against any person 
Institution of ' for any offence against this Act or any rule, 
prosecutions: license or order thereunder, except at the in- 
stance of the Government. or an Electric Inspector, or of a 
person aggrieved by the same. 


Supplementary. 


51. Notwithstanding anything in sections 12 to 16 (both in- 
Exercise in cer- Clusive) and sections 18 and 19, the Governor- 
min ERNA General in Council may, by order in writing, 
authority. for the placing appliances and apparatus 
for the transmission of energy, confer upon any public 
officer or licensee, subject to such conditions and restrictions 
(if any) as the Governor-General: in Council may think fit to 
impose, and to the provisions of the Indian Telegraph Act, 1885, 
any of the powers which the telegraph authority possesses under 
that act, with respect to the placing of telegraph-lines and 
posts for the purposes ofa telegraph established or maintained by 


the Government or to be so established or maintained. 
_52. Where any matter is, by or under this Act, directed to 
>. be determined by arbitration, the matter shall, 
Arbitration. fs i č 2 
unless it is otherwise expressly provided in the. 


IO 
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license of a licensee, be determined by such person or persons as 
the Local Government may nominate in that behalf on the ap- 
plication of either party; but in all other respects the arbitra- 
tion shall be subject to the provisions of the Indian Arbitration 
Act, 1899. 
; ; 58. (1) Every notice, order or document ` 
Service of noti- ý : i 

ces, orderordocn- by or under this Act required or authorized to 
menis be adressed any persou may be served by post 
or left, — 

(a) where the Government is the addressee, at the office of 
Secretary in the Public Works Department ; 

(5) where a local authority is the addressee, at the office of 
the local authority ; 

(c) where a company is the addressee, at the registered 
office of the Company or, in the event of the regis- 
tered office of the Company not being in India, at 
the head office of the Company in India ; 

(d) where any other person is the addressee, at the usual 
or last known place of abode or business of the 
person. 

(2) Every notice, order or document by or under this Act 
required or authorized to be addressed to the owner or occupier 
of any premises shall be deemed to be properly addressed if 
addressed by the description of the “owner” or “occupier” of the 
premises (naming the premises), and may be served by delivering 
it, or a true copy thereof, to some person on the premises, or, if 
there is no person on the premises to whom the same can with 
reasonable diligence be delivered, by affixing it on some con- 
spicuous part of the premises. 

54. Every sum declared to be recoverable by section 5, 

Recovery of clause (f), section 6, sub-section (2), section 
Sader e I4, sub-section (2), clause (h), section 16, sub- 
visions of Act. section (2), section 18, sub-section (2) or sub- © 
section (4), or section 26, sub-section (4), and every fee leviable 
under this Act, may be recovered, on application toa Magistrate 
having jurisdiction where the person liable to pay the same is 
for the time being resident, by the distress and sale of any move- 
able property belonging to such person, 
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55. (J) The Paai Government may, by general or special 
ae . order, authorize the discharge of any of its 
Delegation of $ è R 
certain functions functions under section 13 or section 18, or 


oF ocal Said clause (4), sub-clause (2), or clause XIII of the 
Inspectors, Schedule by an Electric Inspector. 


56. No suit, prosecution or other proceeding shall lie 
against any public officer, or any servant ofa 

eee on local authority, for anything done, or in 
faith. good faith purporting to be done, under this 


Act. 


57. (1) In section 40, sub-section (x), clause (4), and 
Sencha of section 41, sub-section (5); of the Lane Ac- 
the Land Acquisi- quisition Act, 1894, the term “work” shall be 
HomAch Fe deemed to include electrical energy supplied, or 
to be supplied, by means of the work to be constructed. 


(2) The Local Government may, if it thinks fit, on the 
` “application of any person, not being a company, desirous of 
obtaining any land for the purposes of his undertaking, direct 
that he may acquire such land under the provisions of the Land 
‘Acquisition Act, 1894,in the same manner and on the same condi- 
tions as it might be acquired if the person were a company. 


Repedis end 58. (1) The Indian Electricity Act, 1903, 
savings. is hereby repealed: 

‘Provided that every application for a license made and 

every license granted under the said Act shall be deemed to have 


been made and granted under this Act. 


(2) Nothing in this Act shall be.deemed to affect the terms 
of any license which was granted, or of any agieement which 
was made, by or with the sanction of the Government for the 
supply or use of electricity before the commencement of this 
Act. 


———= 


THE SCHEDULE. 

PROVISIONS TO BE DEEMED To BE INCORPORATED WITH, 
AND TO FORM PART OF, EVERY LICENSE GRANTED UNDER PART - 
II,.So FAR AS NOT ADDED TO, VARIED OR EXCEPTED BY THE 
LICENSE. 
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[See section 3, sub-section (2), clause (F) ] 
Security and Accounts. 


Security for exe- 1. Where the licensee is not a local 
A belo authority, the following provisions as to giving 
local authority. security shall apply, namely :— 

(a) The licensee shall, within the period fixed in that 
behalf by his license, or any longer period which 
the Local Government may substitute therefor by 
order under section 4, sub-section (3), clause (4), of 
the Indian Electricity Act, r910, before exercising 
any of the powers by the license conferred on him 
in relation to the execution of works, show, to the 
satisfaction of the Local Government, that he is in 
a position fully .and efficiently to discharge the 

` duties and obligations imposed upon him by the 
license throughout the area of supply. 

($) The licensee shall also, within the period fixed in that 

_ behalf by his license, or any longer period which 
the Local Government may substitute therefor by 
: order under section 4, sub-section (3), clause (ô) 
of the Indian Electricity Act, rgi0, and before 
exercising any of the powers conferred on him in 
relation. to the execution of works, deposit or secure 
to the satisfection of the Local Government such 
sum (if any)as may be fixed by the license or, if 

not so fixed, by the Local Government. 

(c) The said sum deposited or secured by the licensee 
under the provisions of this clause shall be. repaid 
or released to him on the completion of the works 
or at such earlier date or dates and by such instal- 
ments, as may be approved by the Local Govern- 
ment. 

Audit ofaccounts 2. Where the licensee is not a local 
ene eae not be- authority, the following provisions as to 
rity. the audit of accounts shall apply, namely :— 

(a) The annual statement of accounts of the undertaking 
shall, before being rendered under section 11 of the 
Indian Electricity Act, 1910, be examined, and 
audited by stich personas thé Local Government 


Att! No. ix OF ioio. 77 
may appoint or approve in this-behalf, and the 
remuneration of the auditor shall be such as the 
Local Government may direct, and his remune- 
ration and all expenses incurred by him in or about 
the execution of his duties, to such an amount as 
the Local Government shall epee shall be paid 
by the licensee on demand. 


(6) The licensee shall afford to the auditor; his clerks and 
assistants, access to all such books and documents 
relating to the undertaking as are necessary for the 
purposes of the audit, and shall, when required, 
furnish to him and them all vouchers and informa- 
tion requisite for that purpose, and afford to him 
and them all facilities for the proper execution of 
his and their duty. - . 


(c) Tbe audit shall be made and conducted in such 
manner as the Local Government may direct. 


(d) Any report made by the auditor, or such portion there- 
ofas the Local Government may” direct, shall be ap- 
pended.to the annual statement of accounts ofthe 
licensee, and shall thenceforth from part thereof. 


(e) Notwithstanding the foregoing provisions of this 
clause, the Local Government may, if it thinks fit, 
accept the examination. and audit of an auditor 
appointed by the licensee. 


3. The licensee shall, unless the Local Genine other- 
. wise directs, at all times keep the accounts 
Şeparate ac- ; 3 
counts. of the capital employed forthe purposes of 
the undertaking distinct from the accounts kept by him ofany 
other undertakiug or business. 
Compulsory Works and Supply. 


4, The licensee shall, within a period of three years 
after the commencement of the license, exe- 
Execution of 


work after com. Cute to the satisfaction of .the Local Govern. 


mencement ofli- 


Cense, ment all such works as may be specified in the 


license in this behalf or, if 'not so specified, as 
the local Government may, by order in writing issued. within -six 
months of the date of the commencement of the license, diréct, . 
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5. (1) Where, after the expiration of two’ years and six 


Provisions asto mouths from the commencement of the license, 
laying aomu Of a requisition is made by six or more owners 
buting mains, or occupiers of premises in or upon any street 
or part of a street within the area of supply or by the ‘Local 
‘Government or a local authority charged with the public light- 
ing thereof, requiring the licensee to provide Cistributing mains 
throughout such street or part thereof, the licensee shall 
comply within six months with the requisition, unless,-- 


(a) where it is made by such owners or occupiers as ° 
aforesaid, the owners or occupiers making it do not, 
within fourteen clear days after the service on 
them by the licensee of a notice in writing in this. 
behalf, tender to the licensee a written contract 
duly executed and with sufficient security binding 
themselves to take, or guaranteeing that there shall 
be taken, a supply of energy for not less than two 

. years to such amount as will in the aggregate 
produce annually, at the current rates charged by 
the licensee, a reasonable return tothe licensee; 
or, 

($) where it is made by the Local Government or a local 
authority, the Local Government or local authority, 
as the case may be, does not, within the like period, 
tendera like contract binding itself to take a’supply 
of energy for not less than seven years for the public 
lamps in such street or part thereof. 


(2) Where any difference or dispute arises between the licen- 
see and such owners or occupiers as to the sufficiency of the se- 
curity offered under this clause, or asto the amount of energy 
to be taken or guaranteed as aforesaid, the matter shall be re- 
ferred to the Local Government and either decided by it or, if it 
so directs, determined by arbitration. 

(8) Every requisition under this clause shall be signed by 
the maker or makers theréof and shall be served on the licensee. ` 

(4) Every requisition under this clause shall be in a form to 
be prescribed by rules under the Indian Electricity Act, IQIO ; 
and copies of the form shall be kept at the office of the licensee 
and supplied free of charge to dny applicant. 
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6. (1) Where a requisition is made by the owner or occu- 
pier of any premises situate within one hun- 


. Requisition for S 7 . : 
supply to: owners zed yards from any distributing main requir- 


or occupiers in 


vicinity. ing the licensee to supply energy for such 


premises, the licensee shall, within one month 
from the making of the requisition, supply, and, save in so far 
as he is prevented from doing so by cyclones, floods, storms or 
other occurrences beyond his control, continue to supply, energy 
in-accordance with the requisition : a 
Provided, first, that the licensee shall not be bound to 
comply with any such requisition unless and until the person 
making it— 
(a) within fourteen days after the service on him by the 
licensee of a notice in writing in this behalf, ten- 
. ders to the licensee a written contract, in a form . 
approved by the Local Government, duly executed 
and with sufficient security, binding himself to take 
asupply of energy for not less than two years to 
such amount as will produce, at current rates char- 
ged by the licensee, a reasonable return to the 
licensee, and, 


(b) if required by the licensee so to do, pays to the licensee 
the cost of so much of any service line as may be 
laid down or placed for the purposes of the supply 
upon the property in respect of which the requisi- 
tion is made, and of so much of any service-line as 
it may be necessary for the said purposes to lay 
down or place beyond one hundred feet from the 
licensee’s distributing main, although not on that 
property: ` 

Provided, secondly, that the licensee shall be entitled to 
discontinue such supply— 

(a) if the owner or occupier of the property to which the 
supply is made has not already given security, or 
ifany security given by him has become invalid 
or insufficient, and such owner or occupier fails to 
furnish security or to make up the original security 
to a sufficient amount, asthe case may be, within 
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‘seven days after the service upon him of notice 
from the licensee requiring him so to do, or 


(6) if the owner or occupier of the property to which the 
supply is made adopts any appliance, or uses the 
energy supplied to him by the licensee for any 
purposes, or deals with it in any manner, so as un- 
duly or improperly to interfere with the efficient 
supply of energy to any other person by the 
licensee, or 

(o) if the electric wires, fittings, works and daa in 
such property are not in good order and condition, 
and are consequently likely to affect injuriously the 
use of energy by the licensee, or by other persons, or 

(d) if the owner or occupier makes any alterations of, or 
additions to, any electric wires, fittings, works or 
apparatus within such property as aforesaid, and 
does not notify the same to the licensee before the 
same are connected to the source of supply, with a 
view to their being examined and tested: 

Provided, thirdlv, that the maximum rate per unit of time . 
at which the owner or occupier shall be entitled to be supplied 
with energy shall not exceed what is necessary for the maximum 
consumption on his premises, and, where the owner or occupier 
has required a license to supply him at a specified maximum 
rate, he shall not be entitled to alter that maximum, except after 
one month's notice in writing to.the licensee, and the licensee - 
may recover from the owner or occupier any expenses incurred 
by him by reason of such alteration in respect of the service-lines 
by which energy is supplied to the property beyond one hun- 
dred feet from the licensee’s distributing main, or in respect of 
any fittings or apparatus of the licensee upon that property: and 

Provided, fourthly, that, in the event of any requisition 
being made for a supply.of energy from any distributing main 
of which the licensee can prove, to the satisfaction of an Elec- 
tric Inspector,— 

@ that it is already loaded up to its full current-carry- 
ing capacity, or 

(4) that, in case of a larger ‘amount of current being 
transmitted by it, the loss of pressure will seriously: 
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affect the efficiency of the supply to other consu- 
mers in the vicinity, 


the licensee may refuse to accede to the requisition for such 
reasonable period, not exceeding six months, as such Inspector 
may think sufficient for the purpose of amending the distribu- 
ting main or laying down or placing a further distributing main. 


(2) Any service line laid:for the purpose of supply in pur- 
suance of a requisition under sub-clause (x) shall, notwithstanding 
that a portion of it may have been paid for by the person 
making the requisition, be maintained by the licensee. 


(3) Where any difference or dispute arises as to the amount 
of energy to be taken or guaranteed as aforesaid, or asto the 
cost of any service-line or as to the sufficiency of the security 
offered by any owner or occupier, or asto the improper use of 
energy, or as to any alleged defect in any wires, fittings, works 
or apparatus, or as to the amount of the expenses incurred 
under the third proviso to sub-clause (r), the matter shall be 
referred to an Electric Inspector and decided by him. 


(4) Every requisition under this clause shall be signed by 
the maker or makers thereof and shall be served on the licensee. 


(5) Every requisition under this clause shall be in a form to 
be prescribed by rules under the Indian Electricity Act, 1910; 
and copies of the form shall be kept at the office of the licensee 
and supplied free of charge to any applicant. 


7. (x) Where an application is made by any person for the 
supply of energy within the area of supply, 
ie ionic er for any premises not situate within one 
ply-lines under hundred yards from any distributing main, or 
special agreement. AGS j J 
in any street in which distributing mains have 
not already been laid downor placed, and where a special 
agreement has been entered into to give and receive such sup- 
ply, the licensee shall, before commencing to lay down or place 
in any such street any electric supply-line serve upon the local 
authority (if any) and upon the owner or occupier of all premises 
abutting on so much of the street as lies between the points of 
origin and termination of the electric supply-line so to be laid 
II 
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dowa or placed a notice stating that the licensee intends to lay 
down or place the electric supply-line, and intimating that, if 
within the said period the local authority or any two oz more 
of such owners or occupiers require in accordance with the 
provisions of the license that a supply shall be given for any 
_ public lamps or to their premises, as the case may be, the necese 
sary distributing main will be idid down or placed by the 
licensee at the same time as the electric supply-line intended 
for the particular person. 


(2) Where any such special agreement as is referred to in 
sub-clause (J) has been entered into between the licensee and 
any person, the licensee shall supply, and, seve in so far as he is 
prevented from doing so by cyclones, floods, stozms ar other 
occurrences beyond his control, continue to supply energy in such 
quantities as may have been agreed upon, and the provisions 
contained in the first, second, third and fourth provisos to sub- 
clause {T} and in sub-clauses (2) and (3) of clause VI shall, so 
far as may be, apply to every case in whick energy is sappliec 
under this clause as if such person had made a requisition under 
clause VI. 


8. (D Where a requisition ismade by the Local Govern- 
Supply for pub. Nut Or by a local authority requiccng the 
lic lamps. licensee to supply for a period of not less than 
seven years energy for any public lamps within the distance of 
one hundred yards from any distributing main, the licensee shall 
supply,and, save in so far as he is prevented from doing so by 
cyclones, floods, storms or other occurrences beyond his control, 
continue to supply, energy for such lamps in such quantities as 
the Local Government or the local authority, as the case may be, 
tay require, 


(2) The provisions of sub-clause (4) of the first proviso | 
of sub-clauses (1) and (d) of the secoad proviso, and of the third, 
and Sonrth provisos to sub-cianse {7) and the provisions of snb- 
clauses (2) and (3) of clause VI shall, so far- as may be, apply 
to every casein which atequisition for the supply of eaergy is 
made under this clause as if the Local Government ot local 
authority were an owner or occupier within the meaning of 
those provisions. 
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Supply by bulk-lecensees, 


9. (1) Where, and in so far as, the licensee (hereinafter in 
this clause referred to as “ the bulk-licensee”) 
Special provi- . a en 

sions applying to is authorized by his license to supply energy 

supply oy bulk- to other licensees for distribution by them 

(hereinafter in this clause referred to as “ dis- 

tributing licensees”), the following provisions shall apply, 
namely :— 

(a) any distributing licensees within the bulk-licensee’s 
area of supply may make a requisition on the bulk. 
licensee, requiring him to give a supply of energy 
and specifying the point, and the maximum rate 
per unit of time, at which such supply is required, 
and the date upon which the supply is to com- 
mence, such date being fixed after the date of 
receipt of the requisition so as to allow an interval 
that is reasonable with regard to the locality and to 
the length of the electric supply-line and the 
amount of the plant required ; 


(4) such distributing-licensee shall, if required by the 
bulk-licensee so to do, enter into a written agree- 
ment to receive and pay for a supply of energy for 
a period of not less than seven years of such an 
amount that the payment to be made for the same 
at the rate ‘of charge for the time being charged 
for such supply shall not be less than such an 
amount as will produce a reasonable return to the 
bulk-licensee on the outlay (excluding expenditure 
on generating plant then existing and any electric 
supply-line then laid down or placed) incurred by 
him in making provision for such supply ; 


(c) the maximum rate per unit of time at which a distri- 
buting-licensee shall be entitled to be supplied 
with energy shall not exceed what is necessary for 
the purposes for which the supply is required by 
him, and need not be increased except upona fresh 
“requisition made in accordance with the foregoing 
provisions ; 
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(d) if any difference or dispute arises under this clause, it 
shall be determined by arbitration, and, in the 
event of such arbitration, the arbitrator shall have 
regard ‘to the following amongst other considera- 
tions, namely :— 

(i) the period for which the distributing-licensee 
is prepared to bind himself to take 
energy ; 

(ii) the amount of energy required and the hours 
during which the bulk-licensee is to sup- 
ply it ; 

(iii) the capital expenditure incurred or to be in- 
curred by the bulk-licensee in connection 
with the aforesaid supply of energy; and 

(iv) the extent to which the capital expended or 
to be expended by the bulk-licensee in 
connection with such supply may become 
unproductive upon the discontinuance 
thereof. 


(2) Notwithstanding anything in sub-clause (), the bulk- 
licensee shall give a supply of energy to any distributing-licensee 
within his area of supply applying therefor, even although the 
distributing-liceusee desires to be supplied with only a portion 
of the energy required for distribution by him : 

Provided that the distributing-licensee shall, if so required 
by the bulk-licensee, enter into an agreement to take such 
energy upon special terms (including a minimum annual sum to 
be paid to the bulk-licensee) to be determined, if necessary, by 
arbitration in the manner laid down in sub-clause (1) (g). 

(8) The maximum price fixed by a license for energy sup- 
plied toa distributing-licensee shall not apply to any partial 
supply given under sub-clause (2). 

(4) Every distributing-licensee, who is supplied with 
energy by a bulk-licensee and intends to discontinue to receive 
such supply, shall give not less than twelve months? notice: in 
writing of such intention to the bulk-licensee: 


Provided that, where the distributing-licensee has entered 
into a written agreement with the bulk-licensee to receive and 
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pay for a supply of energy for a certain period, such notice shall 
be given so as not to expire before the end of that period. 
Char ges. 


Methods of char- 10. Inthe absence of an agreement to 
ging. the contrary,the licensee may charge for energy 
supplied by him to any consumer— 

(a) by the actual amount of energy so supplied ; or 

(4) by the electrical quantity contained in the supply ; or 

(c) by such other method as may be approved by the 
Local Government : 

Provided, first, that, where the licensee charges by any 
method so approved by the Local Government, any consume 
who objects to that method may, by not less than one month's 
notice in writing, require the licensee to charge him, at the 
licensee’s option, either by the actual amount of energy supplied 
to him or by the electrical quantity contained in the supply, and 
thereafter the licensee shall not, except with the consent of the 
consumer, charge him by any. other method : 

Provided, secondly, that, before commencing to supply 
energy through the distributing main, the licensee shall give 
notice, by public advertisement, of the method by which he 
proposes to charge for energy so supplied; and, where the 
licensee has given such notice, he shall not be entitled to 
change that method of charging without giving not less than 
one month’s notice in writing of such change to the Local 
Government, to the local authority (if any) concerned, and to 
every consumer of energy who is supplied by him from such 
distributing main: 

Provided, thirdly, that, if the consumer is provided with a 
meter in pursuance of the provisions of section 26, sub-section 
(1), of the Indian Electricity Act, 1910, and thelicensee changes 
the method of charging for the energy supplied by him from the 
distributing main, the liccnsee shall bear the expense of provid- 
ing a new meter, Or such other apparatus as may be necessary 
by reason of the new method of charging. 

11, Save .as provided by clause IX, sub-clause (3), the 

Maximumcharg- prices charged by the licensee for energy sup- 
es: plied by him shall not exceed the maxima fix- 
ed by his license, or, in the case of a method of charge approved 
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by the Local Covernment, such maxima as the Local Govert- 
ment shall fix on approving the method: 


Provided that if, at any time after the expiration of seven 
years from commencement of the license, the Local Government 
considers or is satisfied that the maxima so fixed or approved as 
aforesaid should be altered, it may, after such inquiry (if any) as 
it thinks fit, make an order accordingly, which shall have effect 
from such date as may be mentioned therein : 


Provided, also, that, where an order in pursuance of the 
foregoing proviso has been made, no further order altering the 
maxima fixed thereby shall be made until the expiration of 
another period of five years. 


12. The price to be charged by the licensee and to be paid 
Gace tian: to him for energy supplied for the public 
ply for public lamps, and the mode in which those charges 
AIPS; are to be ascertained, shall be settled by agree- 
ment between the licensee and the Local Government or thelocal 
authority, as the case may. be, and, where any difference or dis- 
pute arises, the matter shall be determined by arbitration. 


Testing and Inspection. 


13. The licensee shall establish at his own cost and keep 
Licensee to esta- in proper condition such number of testing 
blish testing oie stations, situated at such places within reason- 
struments for able distance from any distributing main, as 
testing. F 
the Local Government may direct for the pur- 
pose of testing the pressure or periodicity of the supply of 
energy in the distributing main, and shall supply and keep in 
proper condition thereat, andon all premises from which he 
supplies energy,such instruments for testing as an Electric 
Inspector may approve, and shall supply energy to each testing 
station for the purpose of testing. 


14, The licensee shall afford all facilities for inspection 
Facilities for and testing of his works and for the reading, 
testing. testing and inspection of his instruments, and 
may, on each occasion of the testing of his works or the reading, 
testing or inspection of any instruments, be represented by an 
agent, who may be present, but shall not interfere with the 
reading, testing or inspection. 
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15. Ou the occasion of the testing of any works of the licen- 
see by an Electric Inspector reasonable notice 
thereof shall be given to the licensee; and the 
testing shall be carried out at such suitable hours as, in the 
opinion of the Electric Inspector, will least interfere with the 
supply ofenergy by the licensee, andin such manner as the 
Electric Inspector may think fit; but, except under the provisions 
of an order made in each case in that behalf by the Local Govern- 
ment, the Electric Inspector shall not be entitled to have access 
to, or interfere with, the wcrks of the licensee at any points 
other than those at which the licensee himself has access to the 
same : 

Provided that the licensee shall not be held responsible for 


Testing of works. 


any interruption or irregularity in the supply of energy which 
may be occasioned by, or required by the Electric Inspector for 
the purpose of, any such testing as aforesaid : 

Provided, also, that the testing shall not be made in regard 
to any particular portion of the works oftener than once in any 
three months, unless in pursuance of an order made in each case 
in that behalf by the Local Government. 


Plans. 


16. (1) The licensee shall, after commencing supply of 
Plan of area of energy, forthwith cause a plan to be made of 
aE top par the area of supply, and shall cause to be marked 
for inspection. thereon the alignment and the approximate 
height above or depth below the surface of all his then existing 
electric supply-lines, street-distributing boxes and other works, 
and shall once in every year cause that plan to be duly corrected 
so as to show the electric supply lines, street-distributing boxes 
and other works for the time being in position. The licensee 
shall also, if so required by an HK ‘ectric Inspector, cause to be 
made sections showing the approximate level of all his existing 
uuder-ground works other than service-lines. 

(2) Every such plan shall be drawn to a scale which shall 
not be smaller than sixteen inches to the mile, 

(8) Every such section shall be drawn to a horizontal 
scale which shall not be smaller than sixteen inches to the mile 
and toa vertical scale which shall not be smaller than one inch 
to eight feet. 
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(4) Every plan and section so made or corrected, or a copy 
thereof, marked with the date when it was so made or corrected 
shall be kept by the licensee at his principal office or place of 
business within the area of supply, and shall at all reasonable 
times be open to the inspection of allapplicants, and copies there- 
of shall be supplied on such terms and conditions as may be 
prescribed by rules under the Indian Electricity Act, 1910. 


(5) The licensee shall, if required by an Electric Inspector 
and where the licensee is not a local authority, by the local 
authority (if any) concerned, supply free of charge to such 
Electric Inspector or local authority, a copy of every such plan 
or section duly corrected so as to agree with the original kept at 
the principal office or place of business of the licensee. 


Additional notice of certain works. 


17. On the day next preceding the commencement of any 
Notice to Elec- Stich works as are referred to in section 13 of 
tric Inspector, the Indian Electricity Act, 1910, the licensee 
shall, in addition to any other notices which he may be required 
to give, serve upon the Electric Inspector, or such officeras the 
Local Government may appoint in this behalf for the area of 
supply, a notice in writing stating that he is about to commence 
the works, and the nature and position of the same. ' : 





THE INDIAN MUSEUM ACT, 1910. 
Act No. X of 1910. 


[Received the Assent of the Governor-General on the 18th. March 1910.) 


An Sct to consolidate and amend the law relating to. the I ndian 
Museum. 

WHEREAS it is expedient to consolidate and amend the law 
relating to the Indian Museum; It is hereby enacted as fol- 
lows :— 

Preliminary. : 
Short title and 1, (1) This Act may be called the Indian 
commencement. Museum Act, 1910. 
(2) It shall come into force on such date asthe Governor- 


General in Council, by notification in the Gazette of India, may 
direct. l 
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l Incorporation of the Trustees. 
_ Constitution and 
incorporation of 2. (1) The Trustees of the Indian Mu- 
the- Trustees of | ; . 
the Indian Muse- seum (hereinafter called the Trustees) shall be— 
/ut. - ¥ . 
(a) the six persons for the time being performing the 


‘duties of the following offices, namely :— 
(i) the Accountant General of Bengal ; 


(ii) the Principal, Government -School of Pa 
© Calcutta ; 


(iii) the Ditector, Geological Survey of India ; 


(iv) the Superintendent of the Zoological and 
Anthropological Section of the Museum ; 


(v) the Director General of Archeology ; and 


(vi) the Officer in charge of the Tilata Section 
of the Museum; 


(5) one other person to’ be nominated by the Governor- 
General in Council ; 


. (c) three other persons to be nominated by the Lieute- 
nant-Governor of Bengal ; 


(d) one other person to be nominated by the Council of 
the Asiatic Society of Bengal ; 


(e) one other person to be nominated by the Bengal 
Chamber of Commerce ; 


‘(f) one other person to be dokonca by the British 
Indian Association, Calcutta :. 


(g) one other person to be nominited by the Syndicate of 
the Calcutta University ; and 


- (A). three other persons to be nominated by the Trustees. 


(2) The Trustees shall be a body corporate, by the name of 
“The Trustees of the Indian Museum,” with perpetual succes- 
: sion and a common seal, and in that name shall sue and be sued» 
and shall have power to acquire and hold property, to enter into 
‘contracts, and to do all acts necessary for and consistent with the 
puiposes of this Act. 

12 
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(8) The nominated Trustees shall, save..as herein otherwise 
provided, hold office for a period of three years: 


Provided that the authority nominating a Trustee may ex- 
tend his term of office for one or more like periods. 
Minimo mam: | 3.: (1) The powers of the said body cor- 
ana aceeinn porate may only be exercised so long and so 

often as there are nine members thereof. 

(2) The quorum necessary for the transaction of business at 

_a meeting of the Trustees shall not be less than six. 


Power to ap- A 
point new Trus- 4. Ifa nominated Trustee— 
tees. 


(a) dies, or 
(b) is absent from the meetings of the Trustees for more 
than twelve consecutive months, or 


(c) desires to be discharged, or 
(d) refuses or becomes incapable to act, or 


(e) is appointed to perform the duties of any office speci- 
fied in section 2, clause (a), 


the authority which nominated the Trustee may nominate a new - 
Trustee in his place. 

vacation of © Š From the commencement of this Act 
office by existing the term of office of all persons appointed to be 
ee Trustees under the Indian Museum Act, 1876, 
shall cease. 

Property and powers of the Trustees. 
- 6. (1) All the property, whether moveable or immoveable, 


Property vested which at the commencement of this Act is 
eor esac ie gr held by the Trustees of the Indian Museum 
Trustees. constituted by the Indian Museum Act, 1876, 
on trust for the purposes of the said Museum shall together with 
any such property which may hereinafter be given, bequeathed’ 
transferred or acquired for the: said purposes, vest in the Trus- 
tees of the Indian Museum constituted by this Act on trust for 
the purposes of the said Museum : a te 

- ` Provided that the: Trustees may expend the capital of any 
portion: of stich property which may consist. of money on the 
maintenance, improvement and enlargement. of the collections 


ACT-NO. X OF IQiIo. pl 


deposited in, presented to or purchased for the said Museum or 
otherwise for the purposes of the same as they may think fit. 


(2) The Trastees shall have the exclusive - possession, Oc- 
cupation:and control, for the purposes of such-trust, of the land 
specified in the schedule, including any -buildings which may 
have been, or may hereafter be, erected thereon, other than those 
portions thereof wbich have been set apart by, the Trustees for 
the records and offices of the Geological Survey of India. 


Power to Trus- 7. Subject tothe provisions of any bye- 


‘tees to exchange 
tell and. destroy laws made in this behalf, the Trustees may, 
articles in collec- from time to time, — : 

- tions, 


(a) deliver, by way of loan, to any ‘person the whole or 
- any portion of, or any article contained in, any 
coliection vested in them under this Act; ` ` 
(b) exchange or sell duplicates of articles. contained in 
any such collection and take or: purchase, in the 
place of such duplicates, such articles as may in 
their opinion be worthy of preservation in the 
Museum ; 
() present duplicates of articles contained in any such 
. collection to other Museums in British India; and 
(d) remove and destroy any article contained in any such 
collection. 
8. (1) The Trustees may from time to time, with the previ- 
Power to Trus. OUS sanction of the Governor General in 
tees to make bye- Council, make bye-laws consistent with this 
laws, Act for any purpose necessary for the execution 
of their trust. i 
(2) In particular, and without prejudice to the generality of 


the foregoing power, such rules may provide for— 
(2) the summoning, holding and adjournment of general 


and special metas of the Trustees ; 
C) the securing of the attendanceof Trustees at such meet- 
ings 3. i , 
(Ò the provision and keeping of minute books and 
: account- books ; 
(d) the.compiling of catalogues : 
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(e) the lending of articles contained in the collections 
vested in the Trustees; 


(f) the exchange and sale, and the presentation to other 
Museums in British India, of duplicates of articles 
contained in such collections ; 


Cg) the removal and destruction of articles contained in 
such collections, and 


(4) the general management of the Museum. 


9. Subject to such regulations and conditions as may be 
Power to Trus- prescribed by them in this behalf the Trustees 
prey ae shall appoint such officersand servants as may 
vants. be necessary or proper for the careor manage- 
-ment of the trust-property, and may assign to such officers and 
servants such pay as they may think fit: 


Provided that— 
(a) no officer shall be appointed— 


(i) if such officer is, at the date of his appointment, in ' 
India, without the approval of the Governor-Gene- 
ral in Council, or 


(iii) if such officer is not then in India,without the appro- 
val of the Secretary of State for India in Council; 
and 

(b) no new office shall be created, and no salaries of 
officers shall be altered, without the previous sanc- 
tion of the Governor-General in Council. 


Duties of the Trustees. 


Ateen 10. (1) The Trustees shall furnish on or 
nisbannual reports before the first day of December in cach 


and accounts. year— 
(a) tothe Goverument of India a report of their several 
proceedings for the previous financial year, and 


(b) to such auditor as the Governor-General in Council 
appoints in this behalf, accounts of all moneys ex- 
pended by the Trustees during the previous finan- 
cial year, supported by the necessary vouchers. 

(2) The Trustees shall cause such report and accounts to be 
published annually for general information. 
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“11. (0) The Trustees shall cause every article in the collec- 
Collections of [tious in the said Indian Museum formerly 
tobe Ren Society belonging to the Asiatic Society of Bengal and 
guished in the all additions that may hereafter be made there- 
Musenm: to other wise than by purchase under section 6 
to be marked and numbered and (subject to the pro visions ccn- 
tained in seetions 7 and 16) to be kept aud preserved in the said 


Museum with such marks and numbers. 


(2) An inventory of such additions shall be made by the said 
Society, one copy whereof shall be signed by the Trustees aud: 
delivered to the said Society, and another copy shall be signed 
by the Council of the said Society and delivered to the Trus- 
tees, shall be kept by them along with the inventory delivered 
to the predecessors in office of the Trustees when the said- 
collections were deposited in the said Museum. 


12. All objects taken in exchange and articles purchased 
Articles rečeiyed under section 7 4nd all moneys realised from 
in exchange or sales made in accordance with the terms of 


pee py ee the same section shall be held on trust and 
to be held'on trust. subject to powers and declarations corres- 
ponding as nearlyas may be with the trusts, powers and de- 


- clarations by this Act limited and declared. 
Supplemental Provisions. 


18, All officers and servants appointed under this Act shall 


Officers under be deemed to be public servants within the 
Act to be public meaning of the Indian Penal Code; and, so fat 
servants and sub- . $ $ 
ject to Civil Ser- aS regards their salaries, allowances and pen- 
vice Regulations. sions and their leave of absence from duty, they 
shall be subject to the rules which under the Civil Service 
Regulations for the time being in force would be applicable if 


their service was service under Government. 


14. Notwithstanding anything hereinbefore contained, the 
Power to Trus- Trustees may, if they think fit, with the pre- 
Hone, not belous: vious sanction of the Governor-General in 
ing to them. Council and subject in each case to such condi- 
tions as he may approve and to such rules as he may prescribe, 
assume the custody and administration of collections which are 


not the property of the Trustees for the purposes of their trust 
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under this Act and. keep and preserve such collections- either in 
the Indian Museum or elsewhere : 


Provided that ifthe trust constituted by this Act is at any 
. time determined, any such collections shall not by reason of their 
then being in the Indian Musuem become the property of His 
Majesty. 
15. The Trustees may, with the previous sanction. of- the 
Power to Trus- Governor-General in Courcil, and subject to 
eae ee such conditions as he may approve,’ deliver 
their possession. possession ‘of the whole or any part of the 
property described in the schedule to such person as the Lieuten- 
aut-Governor of Bengal may appoint in that behalf. 
Property in col- ` 16. If the trust constituted by this Act is 


lections on deter- ‘ : 
mination of trust. at any time determined,— 


(a) the collections and additions mentioned in section Ir 
shall become the property of the said- Asiatic 
Society or their assigns, and ' 
(6) all the other collections then in the said Tan 
. Museum shall, save as otherwise provided ‘by 
section 14, become the property of His Majesty. 
17. The Indian Museum Act, 1876, and the Indjan Museum 
Repeals. . Act, 1887, are hereby repealed, 


THE SCHEDULE.. ' 
(See secitons 6 and 15.) 
Land bounded— 
on the north side by the premises No. 2, Sudder Street, and 
-by Sudder Street ; 
-on the wset side by Chowringhee Road and by the premises 
No. 29, Chowringhee Road (occupied by the Bengal 
United Service Club) ; 
on the south side by the premises No. 26, Chowringhee 
Road, by .Kyd Street, and by the Peele No. 4, 
Chowringhee Lane, and 
on the east side by the premises No. 15, Kyd Street, and `. 
the premises Nos. 4, 3, 2 and 1, Chowringhee Lane, 
together with all buildings, roads, and tanks existing or Sree 
thereon, and all easements appertaining thereto. : 


E 
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CENTL: PROV. AMENDMENT ACT. 
i Act No XI of 1910. 


An Act to amend the Central Provinces Courts Act, 1904. 


[Received the assent of the Governor-General on the 18th March, 1910.) 


Whereas itis expedient to amend the Central Provinces 
Courts Act, 1904 ; It is hereby enacted as follows :— 


I. This Act may be called the Central 


Short title. . 
: Provinces Courts (Amendment) Act, Igro. 


Substitution of 2. For Chapter II of the Central Provin- 
at tof EE ces Courts Act, 1904, the following shall be 
IZ, 1904. substituted, namely :— 


` «CHAPTER II. 
Tax COURT OF THE JUDICIAL COMMISSIONER. 


Jurisdiction, of “3, The Court of the Judicial Comntis= 
Sees sof panel sioner of the Central Provinces shall be the 
hizhest Civil Court of Appeal, and, except 

in reference to proceedings against European British subjects 
and persons jointly charged with Huropean British subjects, the 
highest Court of Criminal appeal and revision in and for the 
territories to which this Act extends. l 


“4, (1) The Court of the Judicial Commissioner shall 
Constitution: of consist of three or, with the sanction of the 
Court of Judicial Governor-General jn Council, more Judges, one 
Commissioner. z kki P 
of whom shall bethe Judicial Commissioner of 
the Central Provinces who shali be appointed by the Governor- 
General in Council, and the others Additional Judicial Commis- 
sioners who shall be appoiutec by the Local Government with 
the previous sanction of the’ Governor-General in Council. - 


(2) Every person appointed under this section shall hold 
<- his office during the pleasure. of the Governor-General in 
Council. 5 


Rank and prece- “4-A. (1) The Judicial Commissioner, 
dence of Judges. - whether permanent or officiating, shall have 
rank and precedence before the other Judges of his'Court. 9 7 
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(2): The Additional Judicial Commissoners shall have rank 
and precedence among themselves according to the seniority of 
their appointment as such Additional Judicial] Commissioners: 


Provided that an Additional Judicial Commissioner perma- 
nently appointed shall be deemed to be senior to and to have 
rank and precedence before an officiating Judge. 


(8) In this Act the expression ‘ the senior Judge’ shall mean 
the Judge for the. time being entitled to the first place in rank 
and precedence. 


“5. (1) Except as otherwise provided by this Act or by 
Exerciseof any other enactment for the time -being in 
jurisdiction by force, and subject toany rules made under this 
Judges of Court of eee accel 
Judicial Commis- Act, the jurisdiction of the Court of the 


sioner. Judicial Commissioner may be exercised by a 
single Judge of the Court. 


(2) The Court of the Judicial Commissioner may, with the 
sanction of the Local Governnient, make rules to provide, in 
such manner as it thinks fit, for the exercise of any of its powers, 
a‘bench of two or more Judges of the Court. 

OBA, (1) The Court of the Judicial Commissioner may 

Constitution of make rules declaring what number of Judges, 
full bench and not being less than three, shall constitute a full 
Sane PERCBEN bench of the Court of the Judicial Commis- 
sioner, aud may by such rules prescribe the mode of determining 
which Judges shall sit as a full bench when a full bench sitting 
becomes necessary. a l 

(2) Subject to the provisions of sub-section (1), the Judicial 
Commissioner may determine which Judge in each case or class 
of cases shall sit alone and which Judges shall constitute any 
bench. 


“5-B.. The Judicial Commissioner may transfer any case, 
. whether the hearing has or has not com- 
Power of Judi- d 


cial Commissioner menced, from the file of any Judge sitting 
to transfer cases. alone tohisown file or to that of any other 
Judge of the Court. 
“5-C, Any single Judge of the Court of the Judicial Com- 
Power to a missioner, and any bench of Judges thereof not 
question to full being a full bench, may refer for the decision 
pengi Of a beach of two Judges or of a full bench any 
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question of law or custom having- the force of law, or of the con- 

struction of any document, cr of the admissibility of any evid- 

ence, arising in any case before the Judge or bench, and shall 

dispose of the case in accordance with the decision of the bench 
. to which the question has been referred. 


“6, A Judge of the.Court of the Judicial Commissioner 
shall when sitting in a bench of three or more 
Appeals. . . Judges of that Court, but not otherwise, be 
competent to try any appeal froma decree, 
order or sentence passed by himself, whether in a civil or eri- 
minal matter, and to adjudicate upon any proceeding connected 
with or arising out of such decree, order or sentence notwith- 
standing anything contained in section 556 of the Code of Cri- 
minal Procedure, 1898, 


Rule of decision - “6-A. Except as otherwise provided by 
where Judges 3 : ` 
differ. any enactment for the time being in force, — 


(a) where there is a difference of opinion among the 
Judges composing any bench of the Court of the 
Judicial Commissioner, the decision shall be in ac- 
cordance with the opinion of the majority of those 
Judges, 

(b) if there is no such majority, then, — 

(ij if the bench is a full bench, the decision shall be 
in accordance wiih the opinion of the senior Judge 
of the bench: 

(Gi) in other cases, the bench before which the differ- 
ence has arisen shall refer it to another Judge of 
the Court and shall dispose of the case in accord- 
ance with the decision of such Judge. 


Registrar and “7, (x1) The Registrar of the Court of 
r oe Teale the Judicial Commissioner shall be appointed 


cial Commissioner, by the Local Government. 
(2) The ministerial officers of the said Court shall be ap- 

pointed by the Judicial Commissioner. 
“8. (1) In addition to any other powers to make rules ex- 
Power to Court pressly or by implication conferred by this 
of Judicial Com- Act, the Court of the Judicial Commissioner, 


missioner to make : X à 
rules, with the previous sanction of the Local 
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Government, may, from time to time, by notification in the local 
official Gazette, make rules consistent with this Act and any 
other enactment for the time being in force,— 


(a) declaring what persons shall be permitted to practise 
as petition-writers in the Courts, regulating the 
conduct of the business of persons so practising and 
determining the authority by which breaches of 
rules under this clause shall be tried; 


(2) providing for the translation of any papers filed or 
produced inthe Court of tbe Judicial Commis- 
sioner, and for the payment of the expenses there- 
by incurred ; 

(c) regulating the procedure in cases where any person 
applies to inspect. a record of any Court orto 
obtain a copy of the same, and prescribing the fees 
payable by such persons for searches and copies ; 


(d) prescribing the travelling and other expenses to be 
allowed to witnesses in civil cases, and the fees to 
be allowed to Commissioners appointed by Civil 
Courts; ; 

(e) conferring and imposing on the ministerial officers of 
the Court of the Judicial Commissioner and of the 
Courts subordinate thereto such powers and duties 
of a non-judicial or quasi-judicial nature as it 
thinks fit, and regulating the mode in which powers 
and duties so conferred and imposed shall be ex- 
ercised and performed ; 


(/) prescribing forms to be used in the subordinate 
Courts for such proceedings, books, entries, statise 
tics and accounts as it thinks necessary ; 


(g) providing for the visitation and inspection of the 
subordinate Courts, and the supervision of the 
working there of ; and ; 

(4) regulating all such matters as if may think fit, with 
a view to promoting the efficiency of the judicial 
aud ministerial officers of the Court of the Judicial 
Commissioner and of the subordinate ‘Courts and 
maintaining proper discipline among those officers, 
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(2) Whoever commits a breach of any rule made under 
sub-section (1), clause (a), shall be punishable with fine which 
may extend to fifty rupees. 

“9, The Court of the Judicial Commissioner shall keep 

“Registers, books stich registers, books and accounts as may be 
ae eee ants necessary for the transaction of the business of 
and reports. the Court, and shall comply, in such form and 
manner as the Local Government may deem proper, with any 
requisitions which the Local Government may make for records 
of, or papers. belonging to, the Court of the Judicial Commission- 
er or any Civil Court subordinate thereto, or for certified copies 
of, or extracts from, such records or papers, or for returns, state- 
ments or reports.” 

Amendment of 3. In section 13, sub-section (1), of the 
ae ae eabace said Act, the following alterations shall be 
tion (3). made, namely :— 

(i) in sub-clause (a), for the words “ five hundred ” the 
words “one thousand ” shall be substituted 
and 

(ii) in sub-clause (6), for the word ‘‘five” the word “ten” 
shall be substituted. 

Subsitution of 4. For section 14 0f the said Act the 


section ay of fet following section shall be substituted, name- 
Xu 


II of 1904. ly :— 
“14, The Local Government may, by notification in the 

Power to invest local official Gazette, invest any District Court 
ore all Can or any Court of a Subordinate Judge or of a 
Courtjurisdiction. Munsif with the powers of a Court of Small 
Causes under the Provincial Small Causes Courts Act 1887, up 
to such value not exceeding five hundred rupees in the case of a 
District Court or of the Court of a Subordinate Jndge or one 
hundred rupees in the case of the Court of a Munsif as it thinks 
' fit, to be exercised in cases arising within the limits of the 
Court’s jurisdiction or in any specified area within such limits, 
and may withdraw any powers so conferred.” 

Amendment of 5. For section 15, clause (4), of the said 
Act II, 1904, sec- Act, the following shall be substituted, 
tion 15, clause (4). 

namely :— 
“u (6) an appeal from the decree or order of the Court of a 
Subordinate Judge shall lie— 
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(i) where the value of the suit in such Court does not 
exceed one thousand rupees, to the District 
Court ; l 


(ii) where the value of such suit exceeds one thousand 
rupees but does not exceed five thousand rupees, 
to the Divisional Court ; and 


(iii) wheie the value‘of such suit exceeds five thousand 
rupees, to the Court of the Judicial Commis- 
sioner.” 


6. Insection17 of the said Act, the following shall be 

Addition ofnew inserted as sub-section (2), the present sub- 

iai i section (2) being renumbered as sub-section 
1904. (8), namely :— : 

“ (2).- The Judicial Commissioner or an Additional Judicial 
Commissioner appointed by him shall from time to time visit, 
and inspect the proceedings of the Civil Courts subordinate to 
the Court of the Judicial Commissioner, and shall give such ` 
directions on matters not provided for by law as may be necess- 
ary to secure the due administration of justice.” 


7. In section 22, sub-section (2), and section 26, sub- 
Amendment of section (1), of the said Act, for the words 
sections 22 and26, ‘the Judicial Commissioner” the words 
Act II, 1904. «t the Court of the Judicial Commissioner i 
shall be substituted. 


THE GLANDERS AND FARCY LAW AMENDMENT ACT 1910. 
l Act No. XII of 1910. 
[Received the Assent of the Governor-General on the 23rd March I910.] 


An Act to amend the Law relating to 
Glanders and Farcy. 


WHEREAS it is expedient to amend the law relating to 
Glanders and Farcy ; It is hereby enacted as follows :— 

1. This Act may be called the Glanders 
and Farcy Law Amendment Act, r910. 
Repeal of part of 2. Part II of the Second Schedule to the 


soos I, Act Repealing and Amending Act, 1901, is hereby 
OI. 
i33 repealed, 


Short title. 
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8.. In section 3 of the Glanders and Farcy Act, 1899, after 
the words “ any provision of this Act,” the 

Amendment of ‘ 
section 3, Act words “ sofaras all or any of the diseases 
XIII, 1899. mentioned in, or specified ina notification 
under section 2, sub-section (1), are concerned,” shall be inserted. 





THE PRISONS (AMENDMENT) ACT, 1910. 
Act No. XIII of rg1o. 
. [Received the Assent of the Governor-General on the 23rd March ïgro.] 
An Act to amend the Prisons Act, 1894. 


WHEREAS it is expedient to amend the Prisons Act, 1894 ; 
It is hereby enacted as follows :— 


3 1. This Act may be called the Prisons 
Short title 
(Amendment) Act, 1910. 
Améndment of -2. In section 52 of the Prisons Act, 1894, 
section 523 ActIX, the following amendments shall be made, 
94- namely :— 


` (1) After the words “ Magistrate of the first class ” the 
words “ or Presidency Magistrate” shall be insert- 
ed ; and ; 
(2) for the first proviso the following shall be substituted, 
namely :— . 

“ Provided that any such case may be transferred for 
inquiry and trial by the District Magistrate to any 
Magistrate of the first class and .by a Chief Presi- 
dency Magistrate to any other Presidency Magis- 
trate ; and” 


Seema 


THE INDIAN EMIGRATION (AMENDMENT) AGT, 1910. 
Act No. XIV of 1910. 


[Received the Assent of the Governor-General on the 22nd July 1g910.] 
An Act to amend the Indian Emigration Act, 1908. 
WHEREAS it is expedient toamend the Indian Emigration 
Act, 1908; It is hereby enacted as follows :— 


1. This Act may be called the Indian 
Emigration (Amendment) Act, 1910, 


Short title. 
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Substitution of 2. For section 5 of the Indian Emigra- 
new section 5, Act tion Act, 1908, the following section shall be 
XVII, 1908. ; 

i substituted, namely :— 
“5, Where the Governor-General in Council has reason to 

Power for Gover- believe that sufficient grounds exist for prohi- 
nor- General in iti ; j i 
Council to prohi- biting emigration to any country to which 
pit emigration té emigration is lawful, he may, by notification 
any county, in the Gazette ofIndza, declare that emigra- 
tion to that country shall cease to be lawful from a day specifed 
in the notification ; and from that day emigration to that count- 
ry shall accordingly cease to be lawful.” 





THE CANTONMENTS ACT, 1910. 
Act No. XV OF 1910. 


[Received the Assent of the Governor-General on the 5th August Ig10.] 
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Repeals. 
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Tor SCHEDULE—ENACIMENTS REPEALED. 
An Act to consolidate and amend certain Acts 


relating to Cantonments. 


WHEREAS it is expedient to consolidate and amend certain - 
Acts relating to.Cantonments ; It is hereby enacted as follows:— 


CHAPTER I. 
PRELIMINARY. 


Short title and 1. (1) This Act may be called the 


extent. 


` Cantonments, Act, 1910. 


(2) It extends to the whole of British India. 


‘2, In this Act, unless there is. anything 


Interpretation. repugnant in the subject or context,— 


(a) “ officer ” means— ` 
(i) a person who, being an officer within the meaning of 


the Army Act, is commissioned and in pay as an 
officer doing military duty with His Majesty’s. re- 
gular forces as defined'in that Act or as an officer 
doing such duty in any arm, branch or part of 
those forces; and l 


(ii) a person doing military duty as a warrant officer 


with those forces or with any arm, branch or part 
thereof, whether he is Or is not an officer within 
the meaning of the Army:Act: 


(8) “ soldier” means a person who is asoldier of His 


Majesty’s regular forces within the meaning of the 
Army Act, and is not an officer within the meaning 
of this Act: 


wey spirituous liquor” means any eae liquor, any 


wine, any alcoholic liquid obtained by distillation, 
and the sap of any kind of palm-tree, and includes 
any other liquid consisting of or containing alcohol 
which the Local Government, with the previous 
sanction of the Governor-General in Council, may, 
by notification in the official: Gazette, declaré to be 
a spirituous liquor for the purpose of this Act; 
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(2) “intoxicating drug” means opium, ganja, bhang, 
charas and every preparation and admixture there- 
of, and includes any other intoxicating substance or 
liquid which the Local Government, with the pre- 

- vious sanction of the Governor-General in Council, 
may, by notification in the official Gazette, declare 
to be an intoxicating drug for the purposes of this 

Act: and 

(e) “ owner” includes the person who is receiving or en- 
titled to receive the rent of any building or land, 
whether on his own‘account or om behalf of himself 
and others or as an agent or trustee, or who would 
so receive the rent or be entitled to receive it if the 
building or land were let to a tenant. 


CHAPTER II. 


CANTONMENTS AND CANTONMENT AUTHORITIES, 
Courts AND POLCE. 


Cantonments. 


3. (1) The Local Government, with the previous sanction of 
Definition of the Governor-General in Council, may, by 
Cantonments: notification in the official Gazette, declare any 


place in which any of His Majesty’s regular forces are quarter- 
ed within-the territories administered by such Government to be 
a Cantonment for the purposes of this Act and ofall other enact- 
ments for the time being in force. 

(2) The Local Government, with the like sanction, may 
also, by a like notification, define the limits of any Cantonment 
for the like purposes. 


Cantonment Authorities and Magistrates. 


Cantonment _ 4. For every Cantonment beyond the 
authority and limits of a presidency-town there shall be 
Magistrate a Cantonment authority and a ‘Cantonment 


Magistrate. 
Canton iiet t 5. (1)The expression “Cantonment autho. 
authority. rity ” as used in this Act means a Can- 


tonment committee or, where a Cantonment committee 
has not been constituted or has in pursuance of an order of the 
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Local Government ceased to exist, or for. any reason cannot be 
convened, then, subject to any rules made under section 24, 
clause (5), the Commanding officer of the Cantonment. 


(2) The Local Government shall determine, with respect to 
every Cantonment in which troops are for the time being quarter- 
ed, whether or not a Cantonment committee is to be constituted. 


(3) The Cantonment authority shall be deemed te be a local 
authority as defined in the Cattle-Trespass Act, 1871, the Local 
Authorities Loan Act, 1879, the Indian Telegraph Act, 1885, and 
the General Clauses Act, 1897. . 

6. The Cantonment Magistrate shall be a Magistrate ap- 

pointed by the Local Government under section 
Bra e Ma- t2ofthe Code of Criminal Procedure, 1898, 

and, as such, subordinate to the District Magis- 
trate or to the District Magistrate and the Sub-divisional 
Magistrate, as the case may be, under section 17 of that Code. 


Cantonment Court of Small Causes. 

7. (1) When the Local Government appoints the Canton- 

Ai palitaento? ment Magistrate to be the Judge of a Court of 
Carténinent Ma- Small Causes established within a Canton- 
rae as Judge ment under the Provincial Small Cause Court 
Court of Small Act, 1887, it shall, in its order appointing 
Causes; himtobe such Judge, declare, and may by 
notification in the official Gazette vary, within a limit of five 
hundred rupees, the value of the suits which are to be cogni- 
zable by him under that Act. 


(2) The provisions of section 15, sub-section (3), of the 
said Act shall not apply to a Court of Small Causes of which a 
Cantonment Magistrate is the Judge. 


8. Whenthe Local Government appoints an Additional 
Judge of a Court of Small Causes, of which a 

a a A Cantonment Magistrate is the Judge, it shall 
of Cantonment in its order appointing him to be such Addi- 
Coure or Small tional Judge, declare, and may by notification 
À in the official Gazette vary, within a limit of 

fifty rupees, the value of the suits with respect to which the 
functions of the Judge of the Court may be assigned to, and 
discharged by, the Additional Judge under section 8 of the Pro- 


yincial Small Cause Courts Act, 1887. 
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9, A Cantonment Magistrate as Judge of a Court of Small 
ete Causes may, whatever may be the value of 
ontinuance of ` h 2 

jurisdiction of the suits cognizable by him as stich Judge, 
Cee Op ment dispose of any suit which was within the pe- 
Causesin certain cCuniary limits of the jurisdiction of the Judge 
candies reduc: presiding over.the Court at the time of the in 
tion of Judge. stitution of the suit, and may entertain and 
dispose of any proceeding after decree in any 

such suit. 

Cantonment Police. 

10. (1) The police-force employed in a ‘cantonment beyond 
the limits of a presidency-town shall, for the 
purposes of the Madras District Police Act 
1859, or the Police Act, 1861, or the Bombay District Police Act, 
1890, as. the case may be, be deemed to the part of the general 
police-establishment under the superintendence of the Local 
Government in whose territories the cantonment is situated. 

(2) The area comprised within the limits of a contonment 
shall be deemed to be a town forthe purposes of section 34 of 


the Police Act, 1861. 


l Police. 


: CHAPTER III. 
. Sprrituots LIQUORS AND INTOXICATING 
DRUGS, 

11. If within a cantonment or within such limits around a 
Unauthorised sale Cantonment as the Local Government may, 
Cee oe ntowiee by notification in the official Gazette, pre- 
ing drug. scribe in this behalf, any person not subject 
to military law or any person subject to military law otherwise 
than as an officer or soldier knowingly barters, sells or supplies, 
or offers or attempts to barter, sell or supply, any spirituous 
liquor or intoxicating drug toor for the use of any soldier or 
follower or soldier’s wife, without the written permission of the 
commanding officer of the cantonment or of some person autho- 
rised by the commanding officer to grant such permission, he 
shall be punishable with fine which may extend to one hundred 
rupees, or with imprisonment fora term which may extend to 
three months, or with both. 

‘12, If within a cantonment, or within such limits around a 
` Uñauthorised cantonment as the Local Government may, by 
possession of spi- : i ` j 
tituous liquor. notification in the official Gazette, prescribe 
in this behalf,— — f 
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(2) any person subject to military law otherwise than as 
an officer or soldier, or 

(6) the wife or servant of any such person or ofa 
soldier, 


has in his or her possession except on behalf of the Government 
ot forthe private use of an officer more than one quart of any 
spirituous liquor other than fermented malt-liquor without the 
written permission ofthe commanding officer of the cantonment 
ot of some person authorised by the commanding officer to grant 
such permission, he or she shall be punishable in the case of a 
first offence against this section with fine which may extend to 
fifty rupees, and in the case of a subsequent offence against this 
section with fine which may extend to one bundred rupees, or 
with imprisonment for a term which may extend to three months. 
18. (1) Any police-officer or excise-officer may, without an 
order from a Magistrate and without a war- 
Arrest of persons : 

and seizme ang Tant, arrest any person whom he finds com- 
rir itor orice mitting an offence against section 11 or sec- 
against the two tion 12, and may seize and detain any spiritu- 
last mn es ous liquor or intoxicating drug in respect of 
which such an offence has been committed, 
and any vessels or coverings in which the liquor or drug is con- 

tained. 


(2) Where a person accused of an offence agaiust section Ir 
has been previously convicted of an offeace against that section, 
an officer in charge of a police-station may, with the written 
permission of a Magistrate, seize and detain any spirituous 
liquor or intoxicating drug within the cantonment, or within the 
limits prescribed under section 11, which at the time of the alleg- 
ed commission of the subsequent offence belonged to, or was in 
the possession of, the person. 


(8) The Court convicting a person of an offence against 
section rx or section 12 may order the confiscation of the whole l 
or any part of anything seized under sub-section (1) or sub-sec- 
tion (2). 

(4) Subject to the provisions of Chapter XLIII of the Code 
of Criminal Procedure, 1898, anything seized under sub-section 
(1) or sub-section (2) aud not confiscated under sub-section (3) 
shall be restored to-the person from whom it was taken. 
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14.’ The foregoing provisions of this Chapter shall not 
Saving of articles apply to the sale or supply of any article for 
for miter eae medicinal purposes by a medical practitioner, 
‘poses. chemist or druggist. 


CHAPTER IV. _ 
TAXATION AND CANTONMENT FUND. 
Taxation. 

15. (J) With the previous sanction of the Governor- 
Géneral power General in Council, the Local Government 

of taxation. may, by notification in the official Gazette,— 
(2) impose in any cantonment which is not included in a 
municipality any tax which, under any enactment in 

force at the date of the notification, can be imposed in 
any municipality within the territories administered by ` 

such Government ; and 
(4) abolish or modify any tax so imposed. 


(2) When any tax is leviable in a cantonment in pursuance 
of a notification under sub-section (1), the Local Government, 
subject to the like sanction, may, by a like notification, apply or 
adapt to the cantonment the provisions of any enactment or rules 
in force at the date of the notification in any municipality within 
the territories administered by such Governinent relating to— 


(a) the assessment, collection or recovery of any tax; 


(2) the refund or revision of, or exemption from, any such 
tax; and 
(cà) the punishment of any breach of such enactment or 
rules, 
16. (1) The Local Government may, by notification in the 
Extension ofAct official Gazette, extend the provisions of the 
XX of 1856 to cer- E . 
tain cantonments. Bengal Chaukidari Act, 1856, to any canton~ 
ment which is not included in a municipality and which is situ- 
ated in any part of British India in which that Act is in force, 
and the Cantonment Magistrate may exercise all the powers of 
the Magistrate under that Act, subject only to the control of 
the District Magistrate and the Local Government. 
(2) The Local Government may order that a cantonment to 
which the provisions of the Bengal Chaukidari Act, 1856, have 
been extended shall be divided into any number of cantonment 


410 iMPERIAL Acts. 


divisions, and may determine the nature of the tax to be levied 
on each such division according to section 10 of that Act. 
17. While a tax assessed according tothe circumstances, 
To. and the property to be protected, of the per- 
Restriction Of sons liable thereto, or according to the annual 
in cantonmentsin yalue of houses and grounds, is levied under 
which Act XX of 5 $ : 
1856 is in force. the Bengal Chaukidari Act, 1856, in a can- 
tonment, a tax on persons practising any pro- 
fession or art or carrying on any trade or calling or a tax on 
buildings and lands, as the case may be, shall not be leviable in 
the cantonment in pursuance of a notification under section 15 


of this Act. 
18. (1) Notwithstanding any thing in any enactment for 
PERTEN the time being in force, the Governor-General 
bit or exempt in Council may, by notification in the Gazette 
from taxation. of India, prohibit the levy of the whole or any 
part of any tax imposed i in a cantonment, or exempt any person 
by name or in virtue of his office or any class of persons, or any 
property or any class of property, from the operation of any 
such tax. 

(2) Where the area subject to the authority of a municipal 
committee as. defined in section 2 of the Municipal Taxation Act, 
188:, includes the whole or part of a cantonment, nothing in 
section 4 or section 5 of that Act or in any other jike enactment 
for the time being in force shall apply to so much of that area 
as is comprised in the cantonment. 


Cantonment Fund. 


19, (1) There shall be formed. for every cantonment which 
is not included ina municipality a cantonment 
Aca fund, and there shall be placed to the credit 
l thereof, among other sums, the following, 
namely : = 

(a) subject to deductions under section 545 of the Code 
of Criminal Procedure, 1898, or under any other 
enactment for the time being in force or under any 
order of the Local Government, all fines.recovered 
from persons convicted of offences committed 
within the cantonment against this Act or against 
any enactment extended or rule made thereunder, | 


` 
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or against the provisions of section 34 of the Police 
Act, 1861, or the corresponding enactment for the 
time being in force in the territories administered 

~ by the Governor of Fort St. George in Council or 
by the Governor of Bombay in Council, or against 
the provisions of Chapter XIII or Chapter XIV of 
the Indian Penal Code or of section 156 of the Army 
Act, ; 


(6) the proceeds of taxes imposed under section 15 or 
levied under the Bengal Chaukidari Act, 1856, in 
the cantonment ; and 


(ce) rents and profits accruing from property placed by the 
Government under the management of the canton- 
ment authority. ~ 


(2) Notwithstanding anything in any enactment asto the 
purposes to which the proceeds of a tax are to be appropriated, 
the cantonment fund shall be applicable, subject to the rules 
under this Act, to the maintenance of the police-force 
employed in the cantonment and to the other purposes of this 
Act within the cantonment and, with the general or special 
sanction of the Local Government, to like objects, within or 
without British India, beyond the limits of the cantonment in 
cases in which, in the opinion of the Local Government, the 
application of the fund beyond those limits is for the benefit 
of the inhabitants of the cantonment or of any military force 
ordinarily quartered therein or of any detachment of any such 
force. 


20. (I) Where, in or near a cantonment, there is a Govern- 
Custody of can- ment treasury or sub-treasury or a bank to 
Poument iind: which the Government treasury business has 
been made over, the cantonment fund shall be kept in the trea- 
sury, sub-treasury or bank. 


(2) Where there is no such treasury, sub-treasury or bank, 
the cantonment fund may be deposited with any banker or per- 
son, acting as a banker, who has given such security for the safe l 
custody and repayment on demand ofthe fund so deposited as 

- the District Magistrate may in each case think sufficient, © — 
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21. The cantonment fund shall be vested in His Majesty, 
: : and, subject to the provisions of this Act and 
Vesting and ma- 
eae or can- ofthe rules thereunder and to the control of 
an E ERSS the Local Government, the management of the 
ftind shall be entrusted to the cantonment authority. 


22. Thecantonment fund shall be deemed to be “ public 
teventies” within the meaning of the proviso 
Acquisition of : Pane 
immoveable pro- to section 6 of the Land Acquisition Act, 1894, 
Pe at eost of andany property acquired at the cost of the 
cantoniment fund shall vest in His Majesty. 


CHAPTER V. 
SUPPLEMENTAL PROVISIONS, 

23. The Governor-General in Council may, by notification 
in the Gazette of Indta, extend to all canton- 
Extension ofen- ments or to any cantonment or to any part of 

actments tn can- è 

tonments. any cantonment any enactment forthe time 
being in forcein any municipality in British 

India, and declare its extension to be subject to such restrictions 

and modifications, if any, as he thinks fit. ` 

Matters respect- 24. The Governor General in Council may 

mee ose make rules consistent with this Act to provide 
for all or any of the following matters, 

namely :— 

(1) the manner in which, and the authority to which, ap- 
plication for permission to occupy land belonging to the 
Government in a cantonment is to be made; 

(2) the conditions to be annexed to every such permission 
given in pursuance of such an application ; 

(8) the preparation and maintenance of registers of im- 
moveable property in cantonments ; 

(4) the constitution of cantonment committees, the func- 
tions to be discharged by them, the conduct of, and the control 
to be exercised over, their proceedings, and the division of 
duties among the members of such.committees ; 

(5) the functions to be discharged by the commanding 
officer of a cantonment where a cantonment committee has not 
been constituted, or hasin pursuance of an order of the Local 
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Government ceased to exist, or for any reason cannot be con- 
vened ; 

(6) the executive duties of the Cantonment Magistrate and 
his position in relation to the commanding officer of the can- 
. tonment ; í 

(7) the purposes to which the canonment fund may be 
applied ; 

(8) the authority on which money may be paid from the 
cantonment fund ; : : 

(9) the investment of any balance of that fund; 


(I0) the execution of contracts by, or on behalf of, the 
cantonment authority ; 

(IT) the accounts to be kept by the cantonment authority, 
and the manner in which those accounts are to be audited and 
published ; 

(12) the definition and abatement of nuisances for which 
sufficient provision has not, in the opinion of the Governor- 
General in Council, been made under section 23; 

(I3) the requisitions which may be made on persons having 
the.control of sewers, drains, latrines or other things creating, or 
likely to create, nuisances, and the mode of enforcing such 
requisitions ; Ki 

` (J4) the prevention of the overcrowding of buildings and 
places in a cantonment ; ; 
. _ (Z5) the construction and maintenance, to the satisfaction 
of the cantonment authority, of buildings and of boundary-walls, 
hedges and other fences ; 

(16) the regulation of the practice of agriculture and irri- 

gation ina.cantonment, the keeping of lands therein in proper 
order, and the felling, lopping and trimming of trees on such 
lands ; 
. (17) the regulation of encamping-grounds, sarais, markets 
and slaughter-houses, of traffic on roads and across unenclosed 
spaces under the control of the cantonment authority, and of pro- 
cessions and public assemblies ; 

(18) the use and management of burial and burning 
grounds ; 


I5 
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(19) the supervision and the regulation of the use of 
public wells, tanks, rivers, streams, springs or other sources from 
which water is or may be thade available for public use, and of 
the land in the vicinity thereof ; 

(20) the parts of a cantonment in which persons practis- 
ing any profession or carrying on any trade, calling or occupa- 
tion, may be required to reside for the purpose of practising 
the profession or carrying on the trade, calling or occupation, 
and the conditions, if any, to be observed by such persons ; 

(21) the prevention of the spread of infectious or contagious 
disorders within a cantonment, and the appointment and re- 
gulation of hospitals or other places within or without a can- 
tonment for the reception and treatment of persons .suffering 
from any disease ; 

(22) the segregation in, or the removal and exclusion from 
acantonment, orthe destruction of animals suffering or sup- 
posed to be suffering from any infectious or contagious disease ; 


(23) the suppression of mendicancy and of loitering or im- 
portuning for the purpose of prostitution, and the removal and 
exclusion from a cantonment of disorderly persons, of persons 
who have been convicted of any offence against Chapter XVII 
of the Indian Penal Code, or section 156 of the Army Act, or 
have been ordered under the Code of Criminal Procedure, 1898, 
to execute a bond for their good behaviour, and of persons 
whom the commanding officer deems it expedient to exclude 
from the cantonment with or without assigning any reason for 
excluding them therefrom ; 

(24) the prevention of cruelty to animals and the care of 
animals while grazing ; 

(25) the prevention and extinction of fires ; 

(26) the registration of births and deaths ; 


(27) the appointment by owners of buildings and lands in 
cantonments, who are absent from cantonments, of persons re- 
siding within or near cantonments, to act as their agents for all 
or any of the purposes of this Act or any enactment extended or 
rule made thereunder ; 

(28) the powers of inspection, entry and search which may 
be exercised in carrying out any of those purposes, and the cases 
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in which breaches of enactments extended or rules made under 
` this Act are to be cognizable offences ; 

(29) the mode in which summonses, notices, requisitions 
and other documents are to be served on the persons to whom 
they are addressed ; 

(30) the cases, authorities and conditions in, to and on 
which executive orders passed under this Act or any enactment 
extended or rule made thereunder may be appealed from ; and 

(31) generally, the carrying out of the purposes of this Act. 

25. (1) The power to make rules under section 24 is sub- 

Supplemental ject to the condition of the rules being maue 
provisionsrespect- E s : f 
ing rules. after previous publication and of their not 
taking effect until they have been published in the Gazette of 
ndia and in such other manneras the Governor-General in 
Council prescribes. 

(2) A rule under section 24 may be general for all canton- 
ments in British India or for all cantonments not expressly 
excepted from its operation, or may be special for the whole or 
any part of any one or more than one cantonment, as the Gover- 
nor-General in Council directs. 

(3) A copy of the rules:for the time being in force ina 
cantonment shall be kept open to inspection free of charge at all 
reasonable times in the office of the Cantonment Magistrate. 

(4) In making any rule under clause (12) or any of the fol- 
lowing clauses of section 24, the .Governor-General in Council 
may direct that a breach of it shall be punishable with fine which 
may extend to fifty rupees, or with imprisonment for a term 
which may extend to eight days, and, when the breach is a con- 
tinuing breach, with fine which, in addition to such fine or 
imprisonment as aforesaid, may extend to five rupees for every 
day after the first during which the breach continues. 

26. The Local Government may, by notification in the 
OPOR REP official Gazette, and subject to any conditions 
tain enactments as to compensation or otherwise which it may 
ord AOE see fit to impose, extend to anyarea beyond 
ments. the cantonment and in the vicinity thereof— 

(a) any enactment which, with or without restriction or 
modification, has been extended to the cantonment 
or any part thereof under section 23 ; or 
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(Ë) any rule in force in the cantonment or any part there- 
of under clause (12) or any of the following clauses 
of section 24, as well as any direction there in force 
under sub-section (4) of section 25 ; 

and the enactment, rule or direction specified in the notifi- 
cation shall, solong as the notification remains uncancelled, apply 
to that area as if the area were included in the cantonment. 

27: Where a capvtoument is situated within the limits of a 
` Cantonments in Presidency-town, the functions assigned to any 
presidency-towns. authority by this Act or any enactment extend- 
ed or rule made thereunder shall, subject to the provisous of any 
enactment for the time being in force, -be discharged by such 
authority as the Local Government may appoint in this behalf 

28. A suit or presecution shal] not be entertained in any 

ates ec: Court against any cantonment authority, 
toument autho- authority appointed under section 27, Canton- 
tity, Magistrate : š ; 

and commanding ment Magistrate or comanding, medical or 
tiers: other officer for anything in good faith done 
or purporting to be done in pursuance of powers conferred by or 
under this Act on such authority, Magistrate or officer, whether 
the thing done was or was not authorised by the powers so 
conferred. 

29. (1) Section 54, paragraphs 2 and 3 and section 59, 

107 and 123 of the Transfer of Property Act, 


1882, with respect to the transfer of property by 
registered instrument, shall, on and from the commencement of 
this Act extend to every cantonment in British India. 

- (2) Where a coutonment has not been constituted a 
sub-district or district for the purposes of the Indian Registration 
Act, 1908, under section 9 of that Act, the Registrar of the district 
in which the cantonment is situated shall cause a copy of such en- 
tries in Indexes Nos. I and II as relate to immoveable property 
within the limits of the cantonment to be forwarded to the Can- 
tonment Magistrate annually or at such shorter intervals as the 
Local Government may prescribe. 

30. ‘The Governor General in Council may, by -notification 
Limitation of jn the Gazette of India, exclude from the 


the operation of ‘ 3 
this het. operation of the whole or any part of this Act 


the whole or any part of any cantonment. 


Registration. 
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CHAPTER VI. 


REPEALS AND SAVINGS. 


31. The enactments mentioned in the Schedule are repeal- 
ed to the extent specified in the fourth column 
thereof. 

32. All licenses and permits given under the Cantonments 
Act, 1889, or under any enactment repealed 
by that Act, and in force at the commencem ent 
of this Act, shall be deemed to have been given under this Act. 


Repeals, 


Savings. 





THE SCHEDULE. 
P ENACIMENTS REPEALED. 


(See section 31.) 


Year. | No. Short title. | Extent of repeal. 

















1889| XIII | The Cantonmete Act, 1889.| So much as has not been re- 
pealed. 
1891 I | The Cattle-Trespass Act| Section 11. 
(1871) Amendment Act, 
18gI. 
” XII | The Amending Act, 1891. | So much of Part I of the second 
Schedule as relates to the Can- 
tonments Act, 1889. 
1896 XII The Excise Act, 1896. So much of the Schedule as re- 
lates to the Cantonments Act, 
1889. 
1897 XV |The Cantonments Act,| The whole. 
1897. 
1898 V | The Code of Criminal Pro-| So much of Schedule I as rela- 
cedure, 1898. tes to Cantonments Act, 1889. 
1903- I| The Repealing and Amen-| So much of Part II of the second 
ding Act, 1904. Schedule as relates to the Can- 
tonments Act, 1889. : 
i 1909) y | The Amending (Army) Act,| So much of the Schedule as rela- 
1909. š tes to the Cantonments Act, 


1889. 
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THE INDIAN CENSUS ACT. 


[Received the assent of the Governor General on the 5th August, I910.] 
Act No. XVI of 1910. 


An Act to provide for certain matters in connection 
wrih the taking of the Census. 


WHEREAS it has been determined to take a census of British 
India during the year 1911, and it is expedient to provide for 
certain matters in connection with the taking of such census ; 
It is hereby enacted as follows :— 


Short title and 1. (1) This Act may be called the Indian 
extent, Census Act, 1910. 
(2) It extends tothe whole of British India, inclusive of 
British Baluchistan, the Santhal Parganas of Spiti. 
2. (1) The Local Government may appoint any person to 
Appointment of take, or aid in or supervise the taking of, the 
census-officers. census within any specified local area. 
(2) Persons so appointed shall be called census-officers. 
(3). The Local Government may delegate to such authori- 
ty as it thinks fit the power of appointing census-officers which 
is conferred by this section. 


3. (1) (a) A declaration in writing, signed by any officer 
authorised by the Local Government in this 
Proof of, ap- F 
pointment ofcen- behalf, that any person has been duly appoint- 
r ‘status ns ed a census-officer for any local area shall be 
public servants. conclusive proof of such appointment. 
(2) All census-officers shall be deemed to be public servants 


Within the meaning of the Indian Penal Code. 


4. (1) (2) Every officer in command of any body of men 
Dischargeof belonging to His Majesty’s military or naval 


duties of census- : . r z 
officers in certain forcesor to His Majesty’s Indian Marine 


' cas es. Service or of any vessel of war, 


(4) every person (except a pilot or harbour-master having 
charge or control of a vessel), 

(c) every person in charge of a lunatic asylum, hospital, 
workhouse, prison, reformatory or lock-up, or of any public, 
charitable, religious or educational institution, 
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(2) every keeper, secretary or manager of any sarai, hotel, 
boarding-house, lodging-house, emigration-depdt or club, and 

(e) every occupant of immoveable property and every 
manager or officer of a railway or other commercial or industrial 
enterprise who has at the time of the taking of the census not 
less than twenty persons employed under him, or living on or in 


_ such property, 


shall, if so required by the District Magistrateor by such 
officer as the Local Government may appoint in this behalf, per- 
form such of the duties,of a census-officer in relation to the 
persons who at the time of the taking of the census are under his 
command or charge, or inmates of his house or present on or in 
such immoveable property, as such Magistrate or officer may, by 
written order, direct. 

(2) All the provisions of this Act relating to census-officers 
shall apply, so far as they can be made applicable, to all persons 
while performing such duties under this section, and any person 
refusing or neglecting to perform any duty which he is directed 
under this section to perform shall be deemed to have com- 
mitted an offence under section 187 of the Indian Penal Code. 


5. (1) The District Magistrate, or such officer as the Local 
Power of pis- Government may appoint in this behalf for any 
trict Magistrateto local area, may, by written order, which shall 
call upon certain es fe : * aes 
persons to give have effect throughout the limits of his district 
Beech or of such local area, as the case may be, call 
upon— 

(2) all owners and occupiers of land, tenure-holders, far- 
mers, assignees of land-revenue and lessees of 
fisheries under the Burma Fisheries Act, 1905, or 
the Upper Burma Land and Revenue Regulations 
1889, or their agents, 

(6) all village-officers and servants in estates asdefined in 
the Madras Proprietary Estates’ Village Service 
Act, 1894 (Madras), and 

(c) all members of panchayats appointed under the 
Village Chaukidari Act, 1870 (Bengal), or the 
Sylhet and Cachar Rural Police Regulation, 1883, 
all ghatwals and all circle-tahsildars appointed 
under the Chota Nagpur Rural Police Act, 1887 
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(Bengal), and all village-headmen in the Kumaun 
Division of the United’ Provinces, 


to give such assistance as he needs towards the taking of a 
census of the persons who are at the time of the taking of. the 
census on the lands of such owners, occupiers, holders, farmers 

_and assignees, or within the limits of such fisheries or in the 
villages or other areas for which such village-officers and servants, 
panchayats, ghatwals, citcle-tahsildars or village-headmen are 
appointed, as the case may be. 

(2) Such order shall specify the nature of the assistance 
required, and such owner, occupiers, holders, farmers, assignees 
lessees or their agents, and such village-officers and servants, 
the members of such panchayats and such ghatwals, circle- 
tahsildars and village-headmen shall be bound to obey it. 


6. Every census-officer may ask all such questions of all 
Asking of ques- persons within the limits of the local area for 
tions by census- ` $ . 5 > 
officers. which he is appointed as, by instructions 
issued in this behalf by the Local Government and pe bieheo) in 


the official Gazette, he may be directed to ask. 


7. Every person of whom any question is asked tinder the 

last foregoing section shall be legally bound 

answer questi on? to answer such question to the best of his 
knowledge or belief : 


` Provided that no person shall be bound to state the name of 
any female member of his household, and that no woman shall be 
bound to state the name of her husband or deceased husband or 
of any other person whose name she is forbidden by custom to 
mention. 
8. Every person occupying any house, enclosure, vessel or 
Occupier to other place shall allow census-officers such 


e caving oF access thereto as they may require for the pur- 


numbers. pose of the census, and as, having regard to the 
customs of the country, may be reasonable, ard shall allow them 
to paint on or affix to the place such letters, marks or numbers 
as may be necessary for the purposes of the census. 

Gea n 9. (1) Subject to such orders as the Local 


manager to fllup Government may issue in this behalf, any 
schedule. census-officer may leave, or cause to be left, 
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(2) at any dwelling-house within the local area for which 
he is appointed, or 


(6) with any manager or officer of any commercial or in- 
dustrial enterprise who has at the time of the 
taking of the census not less than twenty persons 
employed under him, 


a schedule for the purpose ofits being filled up by the occu- ` 
pier of such house or of any specified part thereof or by such 
manager or officer with such particulars as the Local Government 
may direct regarding the inmates of such house or part or the 
persons employed under such manager or officer at the time of 
the taking of the census. 


(2) When any such schedule has been so left the occupier of 
the house or part to which it relates or the manager or officer 
with whom it is left shall fill it up, or cause it to be filled up, to 
the best of his knowledge or belief, so far as regards the in- 
mates of such house or part, as the case may be, or the persons 
employed under him at the time aforesaid, and shall sign his 
name thereto, and, whenso required, shall deliver the schedule 
so filled up and signed to the census-officer or to such person as 
he may direct. 


: 10. In any of the following cases name- 
Penalties. 
ly :— 

(a) If a census-officer or a person appointed to be a census- 
officer or aperson lawfully required to give assis- 
tance towards the taking ofa census refuses or 
neglects to use reasonable diligence in performing 
any duty imposed upon him or in obeying any or- 
der issued to him in accordance with this Act, or 
with any rule duly made thereunder, 


(b) Ifa census-officer intentionally puts any offensive or 
improper question or knowingly makesany false 
return, 


(c) if any person refuses to answer to the best of his know- 
ledge or belief any question asked of him by a 
census-officer which he is legally bound by section 
7 so to answer, 

16 
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(d) if any person occupying any house, enclosure, vessel 
or other place refuses to allow a census-officer 
such reasonable access thereto as he is required by 
section 8 to allow, 


(e) if any person removes, obliterates,. alters or injures 
before the thirty-first day of March ror, any let- 
ters, matks or numbers which have been painted or 
affixed for the purposes of the census, 


(f) if any occupier of a dwelling-house or part thereof or 
any person with whom a schedule is left under 
section 9 knowingly and without sufficient cause 
fails to comply with the provisions of section 9 or 
makes any false return under that section, 

he shall be punishable with fine which may extend to fifty 
rupees. 


Jurisdiction in 11. (2) The Local Government may, by 
prosecutions. notification in the official Gazette, declare 
before what class of Magistrates prosecutions under this Act 
may be instituted. 


(2) Unless and until a notification is published under snb- 
section (7), all prosecutions under this Act shall, in the towns of 
Calcutta, Madras and Bombay, be instituted before a Presidency 
Magistrate, and elsewhere before the District Magistrate. 


(3) No prosecution under this Act shall be instituted except 
with the previous sanction of the Local Government, or with the 
previous sanction of some officer authorised by the Local Gov- 
ernment in this behalf. 


12. No persou shall have aright to inspect any book, regis- 
ter or record made by a censts-officer in the 
Records of cen- ¢ 
sus not open to discharge of his duty as such -officer or any 
miscible in “evi Schedule delivered under section 9, and, not- 
dence in certain i i i vi 
oI E, withstanding anything to the contrary in the 
Indian Evidence Act, 1872, no entryin any 
such book, register, record or schedule :shall be admissible as 
evidence in any civil proceeding or any proceeding under Chap- 
ter XII or Chapter XXXVI of the Code of Criminal Procedure, 
1898. 
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18. Notwithstanding any thing in any enactment or rule 
with respect to the mode in which a census is 
Temporary sus- i sh cal as 

pension of local to be taken in any municipality, the municipal 

enactments and authority may, at the time appointed for the 

"ar Rt eTa taking of the census of British India during 

the year 191i, cause the census of the munici- 

pality to be taken wholly or in part by any method authorised 
by this Act. 

14, Not withstanding anything in any enactment or rule, 
in regard to municipal, local or village funds,’ 
the Local Government may direct that the 
whole or auy part of any expenses incurred for 
anything done in accordance with this Act, may be charged to 
any municipal, local or village fund constituted for, and on be- 
half of, the area within which such expenses were incurred. 

i 15. (1) The Governor-General in Coun- 
cil may make rules for carrying ont the pur- 
poses of this Act. 

(2) In particular, and without prejudice to the genetality of 
the foregoing power, the Governor-General in Council may make 
rules providing— 

(a) for the appointment of census-officers and of persons 
to perform any of the duties of census-officers or to 
give assistance towards the taking of a census and 
for the géneral instructions to be issued to such 
officers and persons ; 

(b) for the enumeration of persons employed on railways 
and their families and of other classes of the popu- 
lation for whom it may be necessary or expedient 
to make special provision ; ; 

(c) for the enumeration of persons travelling on the night 

when a census is taken. 

(3) The Governor-General in Council may, by general or 
special order, direct that all or any of the powers conferred upon 
him by this section may alsobe exercised by any Local Govern. 
ment with respect to the territories administered by it, 


Power in regard 
to expenses, 


Power to inake 
rules, 
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THE CONTINUING ACT. 
ACT NO. XVII OF 1910. 


An Act to provide for the continuance of the Prevention of 
Seditious Meetings Act, 1907. 
Short title. x, This Act may be called the Conti- 
nuing Act, I9I0. 
2. The Prevention of Seditious Meetings Act, 1907, shall 
Gontiauance ot Aot PE continued until the thirty-first day of March 
VI of 1907. 1911, and shall then expire, unless further 


continued, 


GENERAL INDEX. 


te. — 


Abatement of suit—Reversioner’s suit to declare altenation by 
widow invalid—Decree in favour. of ‘reversioner—Appeal by 
defendant—Death of plaintiff reversioner pending appeal—No 
abatement :—See HINDU LAwW—REVERSIONER’S SUIT. 

Accoutits—Evidence—Importance of, in évidence—Practice of 
Indian people to keep accounts—Sée l 

Act XLV of 1860—See PENAL CODE: 

—_—-X of 1865—See SUCCESSION ACT. 

\ VII of 1870—See Court FEES Act. 

I of 1872—See EvipENCE*AC: 

————IX of 1872—See Conwrract Act, 

e] of 1877—See SPECIFIC RELIEF ACT. 

-XVIII of 1879—See LEGAL PRACTITIONERS ACT. 

XXVI of 1881—See NEGOTIABLE INSTRUMENTS ACT, 

IV of 1882—Sce TRANSFER OF PROPERTY ACT. 

V of 1882—See EASEMENTS ACT. 

VII of 1887—See SULTS VALUATION ACY. 

IX of 1887—See PROVINCIAL SMALL Cause Courts Act. 

———-V of 1898—See CRIMINAL PROCEDURE CODE. 

V of 1908—See CIVIL PROCEDURE CODE. 

——-VI of 1908— See EXPLOSIVE SUBSTANCES ACT. . 

IX of 1908 —See LIMITATION Act. 

——— X VI of 1908—See REGISTRATION ACT. 

Advocate in India—Advocate forcing his opponent to produce 

i his own client to enable him to cross-examine that client 
































Appeal—Order refusing appointmentof receiver.—No:—See 


Appellate Court—Functions of—Decree prayed for against two 
. de fendants—Decree passed against one—Appeal—No memo of 


M.L.J. 
PAGE. 


49 


182 


182 
78 


objections—Incompetency of Appeal Court to pass a decree ` 


against the other defendant in the absence of prayer :—Plaintiff 
sued as.really entitled on a pro-note executed by 2nd defendant 
in the name of the Ist defendant. Relief was asked for against 

Ist defendant for not having collected the money and paid it. 
The Muusif passed a decree against the 2nd defendant. On 
appeal by the 2nd defendant the District Judge dismissed the 
suit. The plaintiff preferred no appeal or memo of objections 
asking for a decree against the 1st defendant: Held, that the 
suit was rightly dismissed by the District Judge and that the 
Judge was not wrong in not passing a decree against 1st defen- 
dant which was not asked for at all in any manner. [ Xulai- 
kada Pillai v, Visvanadha Pillai 1. L. R, 28 M. 229 foll, Subra 


Appellate Court—(Continued). 
manten v, Veerabadram Chetti 18 M. L. J. 4523 Kuppusawmi v. 
Vijayamayengar 18 M. L, J. 586 distinguished.] 
Asundi Basavon v. Govindappa. ve 


Appellate Court's powers to direct further inquiry :— 
District Magistrate has no power to direct further inquiry in 
cases falling under S. 195, Cr. P. C. :—See Cr. P. O., 8.428 

Arrears of maintenance —Decree, formof :—See HINDU Law 
—IMPARTIBLE ZĘMINDARI .. ` 

Assignment of maintenance docree—Validity see: T. P. An 
S.6 or ; i sa 

Banker and Gastoniar iru 5 the tustoiner to buy 
Government Promissory Notes on his behalf for Rs. 1,000 when 
his account reaches that sum—Failure of the banker to do so— 
Insolvency of the banker.— L had on the sth August 1906 
Rs. 600 standing to the credit of his current account with 4 & 
Co. On that date he requested 4 & Co. by letter to buy on his 
behalf a Government Pronote for Rs. 1,000 when the amount 
of his current account reached that snm. On the 30th Septem- 
ber 1906, he again wrote and requested 4 & Co. to buy the 
notes as there was then Rs. 1,000 to his credit. Having re- 
ceived no reply L, on 10th October 1906, called at 4 & Co. and 
was told by two officers of th^ Bank that his instructions would 
be earried out in due course, The note was not purchased and 
A& Co. stopped payment on 22nd October 1906. Held per 
MunroJ.—The money was held by 4 & Co. in a fiduciary 
capacity, the effect of the customer’s order being the same as if 
he had attended in person at the bank, drawn the money and 
then placed it in the hands of the Bank for the specific purpose 
of buying the note. Per Abdur Rahim J.—-The customer had 
only a right of proof as a creditor of the Bank, as nothing was 
done by it to show that the sum was held as trustee or agent 
for a specific purpose. $ 

Official Assignee, Madras v. Lupprian ar ia . 


Cause of action—Meaning—C P. C., S. 11:—See a 
—— See C. P. C. O.2 7.1 


Charitable Endowments—Madras Acis—Local Boards Act V r 
1884, S. 51— Madras Regulation VII of 1817, SS., 23,5,13— Manage- 
ment of charity transferred to Taluk Board—Right of inspection 
of accounts in the absence of any allegation as to mismanagement 
—Practice—Pleadings--Powers of Taluk Board—No power to 
appoint trustee:—Where a will contained the following clanse— 
“I have appointed certain persons (named) as trustees. The 
said persons shall properly conduct the said charities and main- 
tain correct accounts therefor in bound books accessible to all 
the persons’—and the Board of Revenue imadejover the manage- 
ment to the Taluk Board in consequence of alleged mismanage- 
ment of the trust in pursuance of S.51 of Madras Act V of 1884 : 


PAGE. 
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394 


785 


428 
399 
535 


3 
. PaGH. 
Charitable Endowments—(Conid). 
Held in a suit for inspection of the accounts of the charity against 
the Taluk Board by one of the trustees originally appointed by 
the testator: That the suit for inspection was not maintain- 
able inthe absence of any averment asto mismanagement by 
the Talnk Board. Where the management is transferred toa 
` statutory body the statute should be looked into and not the 
instrument of trust for finding out the duties of the Manager. 
Obiter:—S. 51 of Madras Act V of 1884 has not the effect of con- 
tinuing the “local agents” , referred in Regulation VII of 1817. 
The substitution of the Taluk Board for the Board of Revenue is 
limited to powers and duties that are referred to in Ss. 2, 3 and 
5 of Regulation VII of 1817, and does not include the power of 
appointing trustees ; and consequently, the Taluk Board to 
which the Board of Revenue has transferred the management 
of a charity under S. 50 of the Madras Local Boards Act, has not 
the power to appoint trustees, 
Nilayathakshi Ammal yx. The Taluk Board, Mayavaram .. 885 


Civil Procedure Code (Act V of 1908) Ss. 2 (2); O. 35, r. 5 
(0. C. Ss. 2, 474)—Decree—Order under S. 474 dismissing an 
inter-pleader suit—Inter-pleader suit by tenant—*Making claim 

` through the lessor’:—An order dismissing an inter-pleader suit 
under S. 474 of the Code of 1882 is a decree within the meaning 
Lof S. 2 of the Code, and is therefore appealable, A tenant filed 
an inter-pleader suit against two sets of claimants to the rent, 
One set of defendants claimed title as heirs of the deceased 
lessor. The other claimed title to the renton ihe ground of 
the deceased lessor having acted for him, as benamidar: Held 
—that the suit was maintainable and that S. 474, C. P.C. 
(1882) was no bar, both persons “making claim to the rent” 
through the original lessor, so far as the plaintiffs (the tenants) 
were concerned. [Dungey v. Angove 30 E. B. 644 at 640 
applied.] : 
Orr v. Chidambaram Chettiar `.. a an 36 


——S. 9, O. C.—Suit of a civil nature—Stotrapatam office—Suit 
Jor declaration and injunction as to Stotrapatam office—Volun- 
tary offerings—Damages:—Held- that a suit for a declaration 
that plaintiffs (Vadagalais) are entitled to recite Stotrams in 
the Conjeevaram Temple and for an injunction restraining the 
Tengalais from interfering with their Stotrapatam is noeaizeble 
by a Civil Court, 


Though damages cannot be awarded when the offerings are 
voluntary, when once the voluntary offerings have been contri- 
buted, and the refusal ofa person’s right to participate in the 
fund causes damage, the Court will be entitled to award 
damages in those cases. 


Bashiakar V. Thatha C ariä 530 


4 
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——-S. 11 (O. C., S. 13)—Cause of action—Bar against some 
bar against all—When the whole number are necessary parties— 
Partnership :—Cause of action does not depend upon the relief 
claimed and a prior suit for dissolution and winding up of 
partnership is a bar toa second suit against the same persons 
based upon the same allegations, especially in the absence of 
any allegation that there were any fresh transactions or any ac- 
counts to be gone into other than those which had been gone 
into in the prior suit. All partners should be made parties toa 
suit for the winding up of partnership; and ifa suitis not 
maintainable against some of the partners by reason ofa pre- 
vious suit having been instituted for the same relief[e.g., by 
reason of the bar created by S. 13, C.P.C. of 1882] the same is 
not maintainable even as against others alleged to be partners 
though not impleaded in the prior suit. 

Ramaswami Aiyarv. Veerappa Chetty a 309 

—-—§s. 11, O.C, 13, Cl. (5), 30—“Parties to suit” —Right armid 
in common—Decree ‘in personam; how far binding on other 
members of the conmunity—Thengalais and Vadugalais—Res- 
judicata in execution of decree forinjunction:--Though, no doubt, 
judgments in personam bind only parties and’privies, yet, the 
relation established between parties by such judgments is con- 
clusive against third persons in the absence of fraud upon them. 
A judgment obtained against the miras holders of the ddhyapa- 
kam office is binding on the trustee of the temple as well. 

l A previous adjudication between the Thengalais and Vada- 
galais of a place wherein the parties represented other members 
of the caste, under S. 30, C.P.C., of 1882, as to their respective 
rights of Adhyapakam in the local temple concludes not only 
the temple trustee in the absence of fraud, but also all the 
members of the communities for all time. 

But an adjudication in execution ofan injunction decree 
against the parties to the previous suit is not binding on the 
members of the community who were not directly parties to 
the decree granting the injunction. 

Srinivasa Aiyangar v, Srinivasa diyangar a oe 546 

Ss. 11, O. C. 13—“ Parties under whom they or any of them. 

claim’ —Mulgeni-chit before suit—Landlord and Tenant—Decin 
sion not binding on mulgenidav:—The decision in a prior suit 
binds the party to the subsequent suit only in respect of 
interests represented by the party to the former suit at the 
time of suit. Other interests with which he had parted before 
the suit and which he had ceased to represent could not pro. 
perly be the subject of adjudication in the suit, and the ques- 
tion in each case is whether the interests in the subsequent 
suit were represented in the former suit by the party under 
whom the claimant holds in the second suit and ifthey were 





e PAGE 
©. P. C—(Contd). - 


so represented it does nót matter whether they rested in the 
privy before or after the former suit. 


A mulgeni interest is not an interest subordinate to that of 
the lessor or nulgar, and a mulgar cannot be said to represent 
the interests ofa mulgenidar who had taken the chit before 
suit, within the meaning of S. 13, C.P.C. [Sitaram v. Amir 
Begam referred to I. L. R. 8 A. 324.] 
Seshappaya v. Venkiaramana ae si is T 752 


——-S.11—(O. C., S. 13) Matler—Error of law—An erroneous 
decision as to the maintainability. of an appeal is no bar so as 
to preclude an appeal in another proceeding. 


Kuppanna ‘Gavundan v. Kumara Gavundan si A 961 


————_S. 47 (0. C., S. 244)-Scope of—Parties—No bar to 
suit by mortgagee of mortgage-decree—‘ Parties, meaning of— 
Rival parties :—S. 244,‘C.P.C.,is no bar toa suit by a mort- 
gagee of the mortgage-decree for recovery of the mortgage 
amount fromthe amount in Court deposit realized in execu- 
tion of the decree mortgaged. A question arising between the 
mortgagee of a decree and the attaching decree-holders of the 
mortgagor (decree-holder) is not aquestion arising between 
the parties to the snit within the meaning of S. 244, C.P.C. 
(1882), both the parties deriving their title [rom the mort- 
gagor-jndgment-creditor only. 

Venkatrama Aiyary. Essumsa Rowthan a ees 330 


———S. 47 (0. C, S. 244)—Parties— Widow of judgment- 
debtor :—S. 244, C.P.C. (1822) is a barto a suit against the 
widow ofa deceased Hindu as the latter’s representative for re- 
covery of a decree debt fromthe separate property of the de- 
ceased in her possession.—Se¢e EXECUTORS de son Tort. 
Ramasawmi Aiyarv Veerappa Chetti Sa a sg 309 


—Ss. 47, 135—(Ss. 244, 642) <Appeal—Powers of 
. Court :—An order under S. 642 dismissing a petition by a judg- 
ment-debtor claiming exemption from arrestis one relating 
to,the execution of the decree and an appeal lies therefrom. A 
Judge who issues a warrant for the arrest of a judgment-debtor 
has surely power to issue orders for his release if he be found 
to have been illegally arrested ata time when he was exempt 
from arrest. 
Nayana Naickan v. S, yed Gulam ' as sia an 136 





S. 48 (O.C., S. 230)—Morigage of morigage decree of 
12 years :—Where a person took a mortgage of a mortgage» 
decree after 12 years from thedate of the decree which was 
under execution at the time, the mortgagee of the decree is 
entitled to the benefit of the execution, and S. 230, C.P.C., (1882) 
is no bar to a suit by the mortgagee to recover the mortgage 
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amount due to him from moneys realized by the mortga gor 
(decree holder.) 


Venkatarama Aiyar v. Esumsa Rowthan ve oe 330 


———S. 60, (0, 21, r. 53) ‘Ss. 266 (1) 273—Decree Jor main- 
tenance, a right io future maintenance and -not liable to attach- 
ment :—A decree for maintenance is aright to future main- 
tenance and under S. 266 (¢) C.P.C. (Act XIV of 1882) cannot be 
attached, nor can it be treated as a money decree.-capable of 
attachment under S. 273) C.P.C. 

Nananmal v. The Collector of Trichinopoly ais sS 97 

S. 64, O. 21, S. 53 (0. C., Ss. 273, 276)—Aliena- 

tion pending attachment—“ During the continuance af 

the attachment”—When alienalion good :—Under S. 273, C.P.C. 

(1882), attachment only takes effect from the date of the receipt 

of the notice by the Court whose decree is attached. A trans- 

action which is prima facie valid can only be invalidated by 
the attaching decree-holder showing to the satisfaction of the 

Court that the alienation was 11ade during the pendency of the 

attachment. |Satyacharan Mukherjee v. Madhub ‘hunder, gC. 

W.N. 693 ref. to.] Where an attachment and private alienation 

are both made on the same day, the alienation will prevail over 

the attachment, in the absence of proof that the alienation was 
made during the continuance of the attachment, 7. e., after 
receipt of the notice by the Court whose decree is attached. 

The legal fiction that every judicial act should be presumed 

to have been done at the earliest point of time, even assu- 

ming it applies to all judicial acts without qualification, is 

not applicable to the receipt ofa notice of attachment by a 

Court, the same not being a judicial act. i 
Venkatrama diyar v. Esumsa Rowthan Bs 330 


S. 73 (0. C., S. 295)—Rateable deibhinn 
Scope of—Claims in execution of judgmeni-debtor's decree and 
not in execution of a decree of the decree-holder—drrange- 
ment —Claims enforceable under the aitachment :—It is essen- 
tial toa valid claim for rateable distribution that the assets - 
shonld have been realised in execution of the decree of the 
attaching decree-holder. Any arrangement entered into by an 
attaching decree-họlder with the judgment-debtor for making 
the money realized in execution of the judgment-debto'rs at- 
tached decree available to the attaching creditor cannot avail 
the subsequent attaching creditors of the same judgment- 
debtor, who can only put forward claims enforceable under the 
attachment of the prior attaching creditor. 

Venkatrama Atyar v. Esumsa Rowthan ae oe 330 


——S. 92 (0. C, S. 539)—Public charities—‘‘Civil 
jurisdiction ; ” meaning of—Jurisdictionof High Court over 
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scheme suit in Mofussal temple—Statute, consiruction—Leiters 
Patent—High Courts Act, S£g:—The words “ civil jurisdiction” 
in S. 539 of the Civil Procedure Code of 1882 mean " Ordinary 
Original Civil Jurisdiction’ ; and the High Court of Madras 
has tio jurisdiction to try a suit for a scheme under S. 539, 
C.P.C., (1882) in respect of a temple in the mofussal (¢.g., 
Rameswaram). Oditey—The question is not merely one of 
jurisdiction but also one of private rights ; and unambiguous 
words in the statute are necessary to take away private rights 
or to extend or curtail the jurisdiction of Courts like the High 
Court. The presumption is generally against the extension of 
the original jurisdiction of the High Court. The Letters Patent 
contemplate that all the-provisions therein contained should 
be subject to alteration by the Indian Legislatnre and it would 
not be inconsistent with the Letters Patent for the Indian 
Legislature to confer upon the High Court original jurisdic- 
tion in a particular class of suits arising outside the limits of 
its ordinary original jurisdiction. A provision by the Indian 
Legislature conferring such a poweron the High Court will 
not be opposed to S. 9 of the High Courts Act. 
Advocate-General of Madras v. Arunachellam Chettiar s 387 


-S. 99 (O. C., S. 578)--Scope of non-joinder of parties— 
Practice—Parties~Malabar Law—Karnavan, arrangements by— 
When can be impeached by successor :—S. 99, C. P. C., applies to 
the case of non-joinder as well. It is sufficient toimplead the 
Karnavan alone of the Tarwad as defendant, without impleading 
the other members, to a suit on an agreement executed by a 
previous Karnavan for maintenance. . 
Achutan Unni v. Vasunni. an T ae is 344 


S. 105 (O. C. S. 591)—Ground of appeal from inter- 
locutory order in appeal from final decree.—S. 591, C.P.C. (Act 
XIV of 1882) allows an appeal from a final decree though it is 
solely confined to an objection to an interlocutory order dis- 
allowing a petition for amendment of the plaint. 
Thimma Nayanim v. Venkata Charlu ok 638 
————S. 115 (0. C.S. 622)—Provincial Small Cause Courts Act, 
S. 16.—Small Cause Suit tried as original suit—Appeal heard 
without jurisdiction — Revision — Practice — Procedure :—See 
Seetapaty v. Subbayya. ; . ea : 718 
O. 1, r. 9; 0, 41, r. 20 E dies — Parties — Non- 
joinder—Partition suit— Practice :—Semble:—In a suit for parti- 
tion, relief cannot be given to one sharer without all the sharers 
being brought before the Court. It is only if relief can be 
properly given without all the sharersbeing brought in to Court, 
that relief can be given by the Court under O. 1,r. 9, C. P. C. 
But when that cannot be. done, the only mode of dealing with 
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the matter in controversy may be to dismiss the appeal unless 7 
under O. XLI, r. 24, the absent parties are joined. 

Samantha Gramany v. Devasikamani Gramany .. maay 364 
——_-0. 2, rr. 1.2; 0.9. rr. 9, 8. (Ss. 42, 43, 102, 103, 157) 
—Cause of action, meaning of—First suit dismissed for de fault— 
Second suit on alternative claim—Maintainability :—There is 
nothing in the language of S. 158, C. P. C. (Act XIV of 1882) 
which precludes its application to a case where the plaintiff 
does not appeal: S. 165 generally empowers the Court, under the 
circumstances mentioned therein, to decide the suit, whether the 
party at whosé instance the adjournment was granted is present 
or not at the date fixed for hearing. [Srimant Sagjai Rao v. 
S. Smith I. L. R. 20 C. 736 doubted,] The cause of action ina 
suit has no relation to the character of the relief prayed for by 
the plaintiff any more than to the defence which may be set up 
by the defendants; and itis open toa Court to look into the 
pleadings, and the issues raised in each case, to deterinine the 
true cause of action.] Chand Kour v. Partab Singh I.L. R. 16 
C. 98 followed and commented on.] Mere diffence in the form 
of statement orin the relief prayed for cannot make the causes 
of action different in law; and it can make no difference in 
principle how the plaintiff has shaped his title in the second 
suit if he was in a position at the time of the prior suitto base 
his claim on the alternative titles which he puts forward in the 
second suit ; and Ss. 42 and 43, C.P.C. (Act XIV of 1882) will 
still be a bar to the second suit if the causes of action in both 
the suits are substantially the same. One test which may be 
usefully applied in order to see whether the causes of action 
are the same in the two suits is whether Ss. 44, 45, 46 and 47, 
C.P.C, (Act XIV of 1882) would have any application to the 
case. i 
On the death of S, the plaintif brought a snit for an injunction res- 

training the defendants from interfering with the possession, 
which he alleged, he had through tenants. The suit was not a 
declaratory suit nor one based on mere possessory title, but the 
entire scope of the suit wasto obtain a decision that the plaintiff 
succeeded to the property on the death of S. The suit was dis- 
missed for default. The plaintiff brought a second suit for 
possession basing his title to the properties as heir entitled 
to succeed to thein on the death of S whether in the view that 
the property belonged to S absolutely or to her husband N who 
predeceased her. In the former suit, he based his title on his 
right to succeed to the property on the death of S as the rever- 
sioner ot N the husband of S. Held:—(1) That the causes of 
action in both suits were the same and that the second suit 
was barred by.S. 103, C.P.C. (2) That Ss. 42 and 43 of the Code 
of 1882 were a bar to the second suit. : 

Naganada Iyer v. Krishnamurti Iyer, t 7 535 
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———0 9,r. 8 (0 C., S. 102)—Suit for two claims— Decision 
on one of them and dismissal of the same—Refusal to draw up de- 
cree in respect of the dismissed claim—Dismissal of the whole 
case for default— Order under S. 102, C P.C. (XIV of 1882) 
—Practice—Remand—Questions which could .be dealt with by 
the Court to which the case was vemanded:—The plaintiff sued 
the defendant in the District Court fortwo. things—first, for a 
decree for the amount which he had paid to release certain pro- 
perty from attachment, and secondly for damages on the ground 
of the illegality of the attachment. The District Judge held the 
plaintiff’s principal claim relating to thesum paid to release 
the attachment was unsustainable in law, and dismissed the 
case for recovery with costs, directing that ‘‘ the case will pro- 
ceed on the question of damages for illegal attachment.” The 
District Judge refused the plaintiff's application that a decree 
might be drawn up embodying the dismissal of his claim for ` 
the money paid. The claim for damages ‘proceeded, but 
eventually the plaintiff absolutely withdrew from it, but not 
from-the claim for the recovery of the money paid. In the re- 
sult the District Judge dismissed the whole case for default 
under S. 102 0f the Civil Procedure Code (Act XIV of 1882). The . 
Chief Court, on appeal, held, by àa majority, that the suit 
having been dismissed under S. 102, C.P.C., no appeal lay, Held 
that as to the principal claim of the plaintiff, that relating to 
the money paid to release the attachment, there was in sub- 
stance a clear decision of the District’ Judge adverse to the 
plaintiff; after which, in substance no question as to that 
claim remained open in his Court ; that as to the second claim, 
that for damages, the plaintiff naving unconditionally aban- 
doned his claim, there remained nothing in substance to be 
tried ; that the case was one not proper to be dealt with under 
S. 102 of the Civil Procedure Code ; and that the case should go 
back to the Chief Court’to decide the appeal upon its merits, 
Held, also, that when a case was sent back to the lower appel- 
late Court to decide the appeal on its merits, it was undesi- 
rable to express any opinion on such matters as could be dealt 
with by the said Court when considering the case on the 
merits. 


Kanhaya Lal v. National Bank of India, Lid. (LORD Mac- 
NAGHTEN ]} : R e. 470 


0. 9, r. 14 (S. 109)—“ Opposite pariy’ —Attaching creditor 
of decree—Notice not necessary: —An attaching creditor of a 
decree has no interest in the decree withinthe meaning of S. 372, 
C. P. C., and when his name does not appear on the record he is 
not an ‘opposite party” within the meaning of S, 109, C.P.C., so 
ag to be entitled to notice. 
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Obiter :—He is a representative of the decree-holder for pur- 
poses of execution within the meaning of S. 244, C.P.C., 1882 
and is entitled to apply for execution. 


Sevugan Chetty v. Munisami Aiyar as Sa ies 524 


———0. 21, rr. 98, 95, 102 ( S. 146)—Afpplicability ofr. 98 
to purchaser from judgment-debtor after altachment “ by the 
judgment-deblor.’—Meaning of Rule g8 of Order 21 has to be 
read along with Rule 95 of O. 2r. O. 21, r. 98, is applicable to 
cases of obstruction by the purchaser from the judgment-debtor 
after attachment, he being the representative of the judgment- 
debtor within the meaning of S. 47, C.P.C. 


Kuppana Gavundan v. Kumara Gavundan... a ‘ 961 


—— 0O. 22, r. 1 (0.C., Ss. 367, 582)—Abatement—Suit for 
injunction—Dismissal of suit—Appeal—Death of respondent 
pending appeal—No survival of appeat for costs:—If an appeal 
abates on account of the death of the respondent (e.g. as ina 
snit for an injunction against the deceased defendant) the costs 
which the appellant was made liable to pay on the dismissal of 
his suit in the first Court cannot form the subject-matter of a 
continuing appeal. 


Thiruvengada Chariar y. Sami Iyengar ʻi 760 


—-——O. 22, r. 3, sub-r. 1 (0. C., S. 366)—“No such 
application »—Application made bona fide by wrong person :— 
An application for bringing the legal representative of the 
deceased party is made within the meaning of S. 366, even 
though the party making the application is not the real legal 
representative, if he makes the application bona fide. 
Mallapragaduv. Raghava Rao as 398 


—— oO. 23r. 3 (S. 375)—‘‘Relaies to the suit,” meannig of: 
—The words “ relates to the suit,” in S. 375 of the Code (1582) 
mean ‘relates to the matter of the claim in the case” and there 
is nothing in the section to restrict the relief granted in the 
compromise to what is prayed for in the plaint or less. Ram- 
dari Kuar v. Kakan Lal Chaudri 13 C.W.N. 217; Gurudes Singh 
v. Chadrika Singh I.L.R. 36 C. 193; Muthuvijaya v. Thandava- 
vaya I.L.R. 22 M. 214; Jyoti Kuruvetappa v. [shri Sirusappa 1. 
L. R. 30 M. at480: not applied. Venkatappa Nayanim v. 
Thimma NayanimI.L.R. 18 M. 410 foll. The plaintiffs were 
sued in a prior litigation by their sister and the defendant’s 
father. The sister claimed to be entitled to all the villages and 
the defendant’s father claimed to be a lessee under her. The 
suit was compromised on the terms that the plaintiffs were to 
accept the iease by their sister to defendants’ father and each 
of the Sisters was to be entitled to 4 ofthe rent payable there- 
under. One of the terms of the compromise was that the four 


it 
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sisters were to send yadasts to the lessees in possession of the 
villages to pay their rent to defendant’s father. Held:—That 
_ the compromise was one relating to the suit and as such good 
and enforcible. i 
Natesan Chetty v. Vengu Nachiar is ae 20 
See REGISTRATION ACT, S. 17. 
——O. 32 rr. 3 (2) (3) 4 (4), S. 456—Representation of 
minors—Order appointing guardian ad litem—Absence of evi- 
dence of afidavit—Presumption oj regularity:—In a case where 
the question was whether certain minors were properly repre- 
sented at the hearing ofa suit in. which the decree now im- 
pugned was made, the order appointing a guardian ad litem of 
the minors was on the record, but no affidavit required by S. 456 
of the Civil Procedure Code (Act XIV of 1882) was forth- 
coming. eld, thatit must be presumed, in the absence of 
evidence to the contrary, that everything was regularly and 
properly done; and that the minors were properly represented 
by the guardian ad litem appointed by the Court. 
Musammat Bibi Walian y. Banke Behari Pershad Singh 
I. L. R. 30 C. 1021, distinguished.) 
Munnu Lal y. Ghulam Abbas oe 591 
O. 38 r. 530.1, r. 4 (a)—Transfer of case —Pending f 
attachment—jJurisdiction to deal with.—Where in a suit the 
. Court had passed a conditional order of attachment but before 
passing the final order, the suit is transferred to another Court, 
Held the latter Court has got jurisdiction to deal with the 
pending attachment. i 
Kandasami Pillai v. Arunachala Nadan. .. ee aD, 980 
O. 40, rr. 1 to 3, S, 92, Ss. 503, 539—Subject of 
suit—Scheme suit Jor temple without a prayer for removai of 
trustees:—In a suit for a scheme in respect of the management 
of temple withouta prayer for the removal of the trustees, 
the property of the temple is the subject of the suit within the 
meaning of S. 503, C.P.C., and the Court is competent to direct 
the appointment of a receiver, ` 
Veeraraghava Thathachariar v. Krishnasamy Thathachariar 638 
———0, 41, r. 21, S. 561—Memo of objections—Costs:—Memo- 
randum cf objections filed under the old Code (of 1882) cannot 
be pressed if the original appeal itself is not heard, and the 


respondent is not, as a matter of right, entitled to his costs on 
his memorandum which has proved futile. 








Muthu Nadan v. Nagalingam. ia oa a 878 


O. 45, r. 13 (2) (c)—“ Stay of execution of the decree 
appealed from”—Privy Council appeal—Stay of execution :— 
Until the admission of the appeal, uo decree can be eaid to have 
‘been ‘appealed from”, and, consequently, a Court can only stay 
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execution under O. 45, r. 13 (2) ic) after the grant of a certifi- 
cate for the admission of the appeal.. Venkata Reddi v. Obli 
Reddi ... i Te i a ne se 140 


——0O. C, S. 505—Appeal—Order refusing to accord sanc- 
tion for appointment of Receiver:—No appeal lies from an order 
of the District Judge refusing to accord his sanction for the ap- 
pointment of a Receiver under S. sos C.P.C., (1882)—Kayarunisa 
Begum v. Sakina Bibi T f oe aia i 78 


Compromise—Construction :—Where a compromise in connec- 
tion with a suit, after stating that the right to a trusteeship has 
remained in the family of the plaintiff and of the first defen- 
dant, went on to provide that the plaintiff's rights should after 
his death be exercised by his heirs and the first defendant’s 
tights should be exercised by him and second defendant, and 
after the death of both of them, by their heirs, Held -—That 
its effect was to constitute the representatives of the two 
branches of the family for the time being joint trustees and to 
give them joint interests as joint owners in the trust pro- 
perties. 


Thiagaraja v. Rathnasabapatht 3 iz 421 


Contract Act, S. 2—Consideration—“ At the request of the 
promisor ”:—Seé NEGOTIABLE INSTRUMENTS ACT" me 144 


Contract Act, S. 25, Cl. 3—Promise to pay a time-barred debt 
—Essentials. Held, that the words ‘balance due Rs. 80” written 
in the plaintiff's accounts with the signature of the debtor is 
nota promise within the weaning of S. 25, Cl. 3, of the Con- 
tract Act, to pay a time-barred debt. Semble :—The promise to 
which S. 25, Cl. 3, of the'Contract Act refers is a promise to pay 
with a consciousness that the debt is barred. 
Ramasawmi v. K uppusawmi y nr i . 656 


———S. 63—Scope of—Conditional release— Validity :—A re- 
lease contingent on the happening ofa future event is a good 
release ; and S. 63 of the Contract Act is wide enough to cover 
condtional releases. Difference between the English and In- 
dian law pointed out. A release ofa claim which can after de- 
cree be enforced as against the assets ofan institution, made 
conditional on the happening ofa future event, is valid. 

Abraham v, Lodge $ Good Will” l n xe ve 

—— Ss. 64, 73, 74-—Vendors and Purchasers—Deposit 
—Breach of contract, forfeiture—Time, if essence of contract— 
Penalty, meaning of—Deposit whether “benefit derived under the 
contract.” Per Wallis J. (Sankaran Nair J. conira)-—A deposit, 
though in money, for the performance of a contract must be re- 
garded as outside of and collateral to, the main contract; and 
S. 64 of the Indian Contract Act does not cover the case of a de- 


383 


i3 


Conttact Act.—( Contd.) PACH. 
posit of earnest moriey. Semòle : Even if S. 64 covers the case of 
a deposit, it is open to the parties on the principle guilibet potest 
renunciare juri pro se introducilo to provide for the forfeiture of 
the deposit on default of performance. Ss, 73 and 74 of the In- 
dian Con tract Act deal with the right to recover compensation 
for breach of contract, and do not deal with the right of the 
de faulting party to recover back the deposit he has paid or 
with the right of the other party to retain it. A deposit agreed 
to be: forfeited is not agreed on as liquidated damages but goes 
in reduction of damages; andthe distinction drawn by courts 
of equity between stipulation for liquidated damages and sti- 
pulation for penalties has not any bearing ona deposit of ear- 
nest money. Per Sankaran Nair J. :—A deposit by a purchaser 
under a contract of sale of land, is not forfeited by him where 
_ there is no repudiation or abandonment of the contract by 
him; and where the vendor rescinds it before the contract is 
put an end to by the purchaser, he cannot retain the deposit but 
is only entitled to be compensated ; j.e., where the damage 
sustained can be assessed and it is below the deposit amount 
it will not be forfeited, and where no damage is sustained, the 
deposit should be restored to the purchaser. Time is not of 
the essence ofthe contract anda purchaser is entitled to per- 
form his part of the contract within a reasonable time after the 
expiry of the due date. Ss.73 and 74 of the Indian Contract 
Act are intended to get rid of the distinctions between penaities 
and liquidated damages and S. 74 shows that a deposit, as such 
only, is not forfeited by any breach of contract. The word 
“ penalty” in S. 74 means any provision intended to compel the 
peformance of a contract and includesa deposit, A deposit is a 
* benefit derived under the contract within the meaning of S. 64. 
, §. 64 is applicable to cases of deposits also and its scope is not 
i ‘restricted to contracts voidable under S. 1g and 19-A.. A-provi- 
sion for forfeiture of a deposit in default of a person finding 
purchasers for the whole plot of land or even any small portion 
ofit within.a specified day isa penalty and can be relieved 
against. The rule of law that the distinction between penalty 
and liquidated damages does not apply to a pecuniary deposit is 
not applicable where the damages may be accurately estimated, 
A agreed with J to purchase (or rather to secure purchasers for) 
certain lands from B for Rs. 41,000, out of which a sum of 
Rs. 4,000 was paid as “advance,” ; Rs.17,000 was to be paid 
‘before 24th May ; for the balance a mortgage was to be execut- 
ed, The plaintiff was to forfeit the advance if he failed to pay 
before the 24th May and obtain the sale-deed. If there was a de- 
fault on 4's part to execute the sale-deed before that date he 
was to return the deposit with an additional sum of Rs. 4,000. 
A failed to secure purchasers for the entire lands before the 
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specified day. & sold the lands afterwards for more than 
Rs. 41,000. The contract contained a stipulation to the effect 
that Bwas to execute the conveyance either in favour of the 
purchaser or of those appointed by him. Held :—Per Wallis 7 
J. :—That the last stipulation cannot mean that the purchaser 
had aright to make the vendor part with his lands in parcels 
to third parties foran apportioned amount of the purchase- 
money : its only effect being to oblige the vendor on payment 
of the purchase-money to execute separate conveyances of 
different parcels of the lands ifthe vendorso desired. Held 
also :—That the deposit is forfeited on breach of the contract by 
A. Per Sankaran Nair J.:—That A never abandoned the con- 
tract or repudiated it and that 4 was entitled to perform it 
within a reasonable time after 24th May and the contract 
having been repudiated by Bon 25th May, A was entitled to 
recover the deposit. 
Natesa Aiyarv. Appavu Padayachi. i te 230 
Ss. 73, 74.—Scope of :—See S. 64 
——S. 131—Discharge of Surety :—Mere forbearance to sue 


and allowing action against principal to be barred in discharge 
of surety—Seé PRINCIAAL AND SURETY iR es ws 633 





——Partition—Provisional sale by sharer—Rights of vendee:— 
See DEED—CONSTRUCTION. ., e . . e 79 

Co-Tenancy Partition —Provisional deed— Construction—Cove- 
nant to make another partition at the end of term--Sale o f un- 
defined share by one of the sharers—Rights of vendee—Necessary 
party to suit—Sutt for partition by vendors—Limitation Act, S. 
22:—Three brothers partitioned their properties provisionally 
by means of an award which provided ¿izter alia that until a cer- E 
tain year “ Sarvajit” each should enjoy the lands allotted to 
his share according to the division then made, and that at the 
end of the term all profits and losses should be made equal 
and the said lands divided equally. One of the parties sold 
half a visam of his share to the plaintiff and allowed another 
portion to be sold for arrears of rent. In a suit by the vendee of 
the undefined share: Held, on a construction of the award—(1) 
That the joint tenancy or tenancy-in-common which existed be. 
fore the award was not finally put an end to but continued to re- 
maiu till the end of Sarvajit though subject to separate enjoyment 
of special allotments till then. (2) That the conveyance by one of 
the sharers was a valid transfer of all the sharers interest con- 
veyed and that the plaintiff was entitled to maintain a suit for 
partition of the whole land within 12 years from Sarvajit. (3) 
That even assuming that the vendor-sharer was responsible for 
the rent sale ofa portion of the property in the sense that 
he could have avoided the rent sale by payment of rent, the 
property sold must be held to have been impressed with the 
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liability to re-partition at the end of Sarvajit and that the 
right to repartition of the vendor-sharer or his vendee was not 
consequently lost. (4) That the purchaser in rent sale was a 
necessary party to the suit for partition by the vendee. (5) That 
the purchaser in the rent sale having been made a party to the 
suit after the expiry of 12 years from Sarvajit, the suit was lia- 
ble to be dismissed against all the defendants, it being impossi- 

_ ble to give any relief to plaintiff against others without joining 
the purchaser in the rent sale. 


Rhagavalu v. Veeravadhanta +e + “is a 79 
Co-uralans— Joint trustees—See LIMITATION ACT, S. 30 ase 340° 


Court Fees Act, S. 7, Para 4 Cl. (c)—Fees on suit for declara- 
tion that deed is not binding.—The question whether S. 7, Para 4, 
C1. (c) of the Court Fees Act applies or not must depend on the 
substance of the claim and not on the mere words which a 
plaintiff may choose to introduce into his plaint with reference 

-toite Held that a suit wherein the plaintiffs prayed for decla- 
ration that a Jenm sale deed of the suit properties was not valid 
and binding on the tarwad of the plaintiffs almost all the 
plaintiffs having been parties to the deed through their 
mother as guardian, should be stamped with ad valorem fee as 
for cancellation of the deed. 
Achammal v. Achammal .. a . 791 
————S. 11 — “Mesne profits” — Future mesne profits prime 
plaint date, Court fee on, not payable :—S. 11 of the Court-Fees 
Act applies to a claim for mesne profits for which an 
amount can be, and has been, claimed by the plaint; and con- 
sequently Court-fee is not payable on future mesne profits de- 
creed from the date of plaint up till delivery. Ramkrishna v. 
Bhimabai 15 B. 416 foll.— 


Saminatha v. Muthusami .. 98 


——Sch. I, Art. 1, S. 7, Cl. 1X—""Subject-matter in 1 dispute ? 
in appeal—Redentption suit—Appeal — Attack on redemption 
righi and claim for larger amount by mortgagee as well as mort- 
gagor—Melcharth by trustee of Devaswom—Non payment of con- 
sideration no sufficient ground for holding document sham— 
Prima facie consideration—Right of kanomdar to question ex- 
tent -of consideration:—In suits for redemption and in ap- 
peals in those suits wherein the right to redeem forms the main 
question in dispute, “the subject-matter in dispute” for the 
purposes of Art. 1, Sch. I, of the Court Fees Act, is the exist- 
erce ofthe right to redeem, any question as to the amount pay- 
able as the condition of redemption being merely incidental to 
that right; and the value of the subject-matter is the principal 
money secured by the mortgage. Consequently, in an appeal 
from a suit to redeem a kanom, where the appellants (mort- 
gagees) questioned the plaintiff's right to redeem and also 
claimed a larger amount in case of redemption, the value of 
the subject-matter in dispute in appeal is the principal money 
secured by the kanom. The trustee of a Dewaswom gave a 
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inelcharth, the melcharthdar undertaking to redeem a prior 
kanom and pay purapad which was ata rate higher than that 
under the prior kanom. A sum of Rs. 5,000, also said to have 
been paid as a part ofthe consideration was found not to have 
been in fact paid. The prior kanomdar contended that the melch- 
arth was sham, and, even if intended to be operative, was bad 
as the trustee in granting the melcharth without receiving the 
money acted to the prejudice of the Devaswom. Held; that the 
circumstance that the Rs. 5,000 had not been paid was no suf- 
ficient ground for holding that no interest was intended to 
pass. Held further: that even if the Rs. 5,000 was not received 
by the trustees, there was prima facie good consideration for 
the melcharth and that it was not competent to the kanomdars 
to question the extent of the consideration. : 


Sekharan v. Eacharan ae xs ` © nb I2I 
Court of wards—Acknowledgment a :—See rere Act, 
S.19. Sg ee 808 


Criminal Procedure Code me S.195 (a) & sy aaiibialion 
for sanction— Transfer :—No transfer of an application for sanc- 
tion can be made to a Court other than one to which the Court 
in which the offence was committed, is subordinate, a sanction 
granted by such other Court being useless for the purpose 
of'starting a prosecution. Their Lordships also thought they 
need not transfer the application to the High Court. 


Ekumbareswara Iyer v. Veerabadra Thevan . A 982 
——-Ss. 195, 428—Appellate Court's PORE direct t further 
inquiry :—See Cr. P. C., S.428.. we x . si 102 


——_——-Ss, 233, 239— Joint {trial :—Where the charge against 
three or four accused persons was that they passed certain re- 
solutions defamatory of the complainant and published them, 
and that against the fourth was that he transmitted the resolu- 
tions to a newspaper in Bombay : Held that the trial of the 
first three accused jointly with the fourth was illegal, in the 
absence of any evidence that the offences were committed in 
the ‘« same transaction,” ' 


Krishna Doss Vital Doss v. Emperor .. 7 we 423 


S. 235—“ Same transaction,” meaning of—Insurance 
Company in fraud ofthe public—Dharkast holders or applicants 
—Not subscribers—* Company varu, construction—Conduct of 
accused—E ffect of, in the construction of Articles of Associalion : 
Per Abdur Rahim J. :—In order that a series of acts or several 
acts may constitute one and the same transaction within the 
meaning of S. 234, Cr. P. C., there shonld be not only commu- 
nity of purpose but also continuity ofaction. The mere exist- 
ence of some general purpose or design is not sufficient to make 
all acts done with thatobject in view, part of the same transac- 
tion. The purpose in view must not be too general and vague 
but inust be something particular and definite such as where a 
man with the object of misappropriating a sam of money or of 
cheating a particular individual of a certain amount falsifies 
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books of account or forges a number of documents. A series of 
acts of misappropriation or cheating in pursuance ofa general 
policy of misappropriation nr cheating the public will not form 
one and the same transaction, each act therein being complete 
in itself. Per Benson J. —Whether any series of acts is so connected 
or not as to form one and the same transaction must necessarily 
depend on the exact tacts of each case, but they are so varied in 
character that itis impossible to provide acomplete accurate 
definition though there is usually no great difficulty in deciding 
whether any particular case comes within the rule, An insur- 
ance fund was started by the accused with the object of enabl- 
ing middle class people to secure “ high profits" in return for 
the money subscribed by them. The maximum amount to be 
paid by-each “ diploma-holder” or applicant, at the rate of Re. I 
a month was Rs. 53; and at the endof each year half the 
amount of money collected during the year was ‘to be distribut- 
ed among the « nominees” of the “applicants ” who happened 
to die in the year, subject toa maximum of Rs. 1,000. The 

_ first three Rupees to be paid by each subscriber was to be treat- 
‘ed as entrance fee and that‘together with 3 annas in every 
rupee of the subscription was to go to the “ Company people.” 
The Company in the very nature of things could go on ogly 

solong as there was alarge number of new applicants and a 
very limited number of deaths. The accused, directors, sub- 
mitted to the Registrar the names of the applicants and issued 
notices to them in accordance with the rules of the Companies 
Act. The directors (six in number) were charged inter alia 
with having misappropriated 3 distinct sums during a period ` 
extending over nearly two years and some of them with cheat- 
ing and falsification aud tried together. Held :—(t) That there 
was a misjoinder of charges and the trial was bad. (2) That in 
the circumstances of the case the words ‘ Company people” in 
the rules mean only the directors and not the diploma-holders, 
and that the conduct of the accused in treating the diploma- 
holders as shareholders by giving notice to them could not 
override the Articles of Association. (3) That though the 
whole scheme was in fraud of the unwary and credulous public, 
no offence was committed in the appropriation by the directors 
of money set apart according to the rules to the ‘ Company 
people.” ` 
Venkatadri va Emperor 220 
= S. 352— Prosecution evidence defective—Supplemental prose: 
cution evidence:—Per Rahim J.—Itis the duty of the prosecution 
to prove their allegations by means of sufficient, and reliable 
evidence; and if the evidence ofthe prosecution is neither sa- 
tisfactory nor conclusive, that defect cannot becured by the 
fact that the accused is unable to make out positively that such 
evidence is false and has been mannfuctured by any partictlar 
person or persous interested in the prosecution. Ina criminal 
trial even if the evidence in support of a charge is false, it 
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would more often than not be impossible for an accused person 
to show how it camme to be fabricated 


S. 423.— Alter a finding’—Powers of appellate Court 
to reverse a conviction for an offence and find the accused guilty 
of abetment of the offence :—lt is not open to 4 Court to find a 


man guilty of the abetment of an offence on a charge of the 


offence itself. S. 423 has to be read with Ss. 237 and 238, CrP. Cy 
11 B. H.C. R. 210 foll. The appellate Court, while reversing a 


conviction for an offence, is not competent to convict the accus- 


ed of abetment thereof. 

Kannaya V. King-Emperor. i Sa 
——-Ss. 429, 495—Appellate Court’s powers to di- 
rect further inquiry :—A District Magistrate has no power 
to order further inquiry by a Subordinate Magistrate in regard 


to a matter dealt with by him under S. 195, Cr. P. C, The power. 


to take or call for further evidence given by S. 428, Cr. P, C., is 
expressly limited to appeals under Ch. 31 of the Code and does 
not extend to proceedings under S. 195, Cr.P.C. 30 3 M. 3II foll. 


Krishna Reddi v. ‘King-Emperor wi $ ia 


disposed of under S.119—No jurisdiction—“ Discharged” in S, 
437, meaning of—Cr. P. C.—Charge—Discharge, meaning of : 
- —The jurisdiction given under S. 437, Cr. P. C., to order fur- 
ther inquiry cannot be applied to cases under Ch. VIII, Cr.P.C., 
at any rate, where before making an order under S. 11g, Cr.P.C., 
the Magistrate has called on the person into whose conduct 
the inquiry is made to establish his defence. Quaere :—~ Whether 
S. 437 will apply to cases disposed of under S. 119, Cr. P. C., 
- before calling on the person to establish his defence. The word 
“ discharged ” in S. 437 is equivalent to «€ discharged within 
the meaning of Ss. 209, 253, 259, Cr. P. C.” The meaning of 
the word “ discharge” in S. 119, Cr. P. C., is non-technical and 
merely means permission to depart. The word « charge” as 
‘applied to offences is used in two senses in the Code. In Ch. 
“XIX and in Ss, 210 and 254, itis the formal statement of the 
case which the accused has to meet ; and in S. 253 itis used ‘in 
the popular sense of accusation. 


Velu Tayi Ammal v. Chidambara Pillay ` .. w 


` —S. 488—Applicability—Essentials—Relationship of hus- 


band and wife—Mahomedan Law—Marriage—Talak or Di- 
vorce—Rajaiand Bayan Talaks—Iddat explained :—An irrevo- 
cable divorce does not completely, destroy the relationship of 
husband and wife until after the expiry of the period of Iddat, 
and a wife in that position is entitled during Iddat to an order 
for maintenance under S. 488, Cr. P. C. Ona petition by the 
wife under S. 488, Cr, P. C., a Magistrate çan make or enforce 


Ss. 437, 119—Order for fresh inquiry in case. 


< 
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Cr. P. C.—(Contd). 








an order under the section only if the relationship of husband 
and wife exists between the petitioner and the counter-peti- 
tioner. It is not only competent to a Magistrate to refuse to 
enforce an order duly- made under S. 488, Cr. P.C., on the 
ground that the relationship of husband and wife has ceased to 
exist since the date of the order, but he is also bound to abs- 
tain from enforcing his order under such circumstances. 


Syed Saib v, Meeram Bee ” 


S. 510—Chemical Examiners Report—Essentials :—Per 
Abdur Rahim J.,—A Chemical Examiner’s reportis admissible 
in evidence without the Chemical Examiner being called as a 
witness. But the report can be of no use unless thereis proof 
of the identity ofarticles found during investigation and sent 
to the Chemical Examiner with the articles examined by 
him. 


Ramayya, In re 


S. 617—Properties partly, self-acquired and partly joint family 
property:—Where a mother prosecuted her daughter for theft of 
certain jewels, some of which were joint family property and 
others were self-acquired property of the daughter, and she was 
discharged, and the Magistrate ordered that the jewels should 
be given to the mother and daughter on their joint receipt : 
Held, that the Magistrate had jurisdiction under S. 517, Cr.P.C., 
to make the order and that the order was good. The daughter 
was not entitled as ofright to an order in her favour alone, 


merely because of her discharge in respect of the offence of 
theft of the jewels in question. 


In re Kanagasabai. 


Crown—Ownership in waste lands and islands—Godavari delta 


i 


lands—Limitation Act, Art. 149—Limitation against the Crown— 
Onus—Forest Act—Notification constituting a reserved forest :— 
The rule of English law is that islands arising out of the sea 
belong prima facie tothe Crown: and the same rule would 
apply in India in the absence of local usage or statutory enact- 
ment tothe contrary, though the reasoning on which it was 


‘sought to be based will not hold good after. Where a person 


has proved possession of the land notified by ‘the Government 
as a reserved forést as against the Crown for 20 years prior to 
the notification, it rests upon the Crown to prove that it has a 
subsisting title by showing that the possession of the claim- 
ants commenced, or became adverse, within 60 years before the 
notification. [Secretary of State v. Vira Rayan 9 M. 175; Secre- 
tary of State xv. Barotli Hajits M. 315; Secretary of State v. 
Kota Bapanamma Garu 19 M. 165, ref. to.] 


Sri Raja Chilikani Ram Rau v. The Secretary of Siate l 


PAGE. 
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Decree—Confirmation on appeal— Power of ihe First Court to 


———Form of—Specific performance, suit for—Contract for 


alter it :—Held that the First Court had no jurisdiction to alter 
a decree after it had been affirmed on appeal by the Appellate 
Court. 


Lala Brij Narain v. Kunwar Tejbal Bikram 


sale of lands by some on behalf of themselves and some minors— 
Contract found not binding on minors—Contract TUE — 
See SPECIFIC RELIEF. : 


Deed—Construction—Partition deed—T. P. A, S. 100— 


——Gift by Native Christians—Construction—Joint 


Charge—General and specific language—Wide and indefinite 
language:—Two brothers had a partition made of their family 
properties. The partition deed, after providing that one of the 
brothers was to pay a certain debt, contained the following 
clause :—“ If either of the parties should fail to observe the 
provision, the party in default shall pay to the other party who 
has sustained loss twice the amount from his properties.” 
Held, on a construction of the deed, that a charge was created 
on the properties. Distinction between ‘ wide language’ and 
‘indefinite language’ pointed out. 


Manickam Pillai v. Audinarayana Pillai .. is aa 


tenancy—Succession Act, S. 93, ill._— Applicability to gifts 
—TP.A., S.45—Applicability to gifls:—Where a Native Chris- 
tian gifted away his property to his three children and two of 
the children died and the father afterwards mortgaged the pro- 
perties toa stranger: eld :—That the father’s mortgage did 
not convey any title, he himself having no title to the proper- 
ties. (2) That the surviving child took his brother’s interests 
by survivorship. The principle of joint tenancy laid down in 
the illustration to S. 93 of the Succéssion Act is appli- 
cable to wills as well as to gifts, The difference in date as to 
the handing over of managements to the several donees is no 
ground for holding in favor of tenancy in common. S. 45 of 
the Transfer of Property Act relates totransfers for considera- 
tion and does not apply to gifts. Naorojee Manickji Wadia v. 
Pherozbat 1.L.R. 23 B. 80. [28 A. 38 dist. ] 

Gabriel v. Innas .. ia i as 
Sham—Non-payment of consider ation no suffice ent 
ground for holding document shan. 

Sekharan v. Eacharan 





Deposit—VForfeiiure—See C. P. C., O. 21, r, 86. 


Forfeiture of—Sale, coniract of :—See CONTRACT ACT, 


S. 64 . . we ote ié 
Relations batesan depositor and depositas Sea 
LIMITATION Act, ART. 145. ase ove see ae 


PaGit. 
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Pacs. 
Easements Act, Ss. 5, 13—Right of way—Not continuous— 
Severance of tenements—Effect of—Right to light and air—O6b- 
struction—Right of suit—Essentials of—English and Indian 
law—Compensation—Injunction—Mandatory—Physical com fort, 
English and Indian standard of :—A right of way is not conti- 
nuous easement and does not pass on the transfer or bequest of 
the dominant tenement to the transferee or devisee, in the 
absence of express words to that effect, even though the pass- 
age over which the right of way existed was used for the pass- 
ing of scavengers at the time the vendor owned both the 
dominant and servient tenements. The right to light and air 
isaright as between the owners of the dominant and servient 
tenements, and the owner of the servient tenemeut cannot 
justify his action in shutting out the light and air that used to 
pass from his tenement to the dominant tenement on the 
ground of possible light and air in consequence of changes 
made by the owner of the dominant tenement which might 
be a source of additional light to the latter, The extent of 
the right to light and air under the Easements Act is deter- 
mined by the quantity of light and air that has been enjoyed 
for the prescriptive period, but every infringement of it cannot 
afford a cause of action for compensation. Substantial damage 
is necessary to afford a cause of action for compensation, 
or injunction, and damage in the case of light is not sub- 
stantial unless the infringement is likely to injure the plaintiff 
by affecting the evidence of the easeuent or by materially dimi- 
nishing the value of the dominant heritage or unless it inter. 
feres materially with the physical comfort of the plaintiff. The 
difference between the English and the Indian law on the ques- 
tion pointed out. As regards the easement to the free passage of 
air, substantial damage is caused only if the act done interferes 
materially with the physical comfort of the plaintiff. The differ- 
ence between the standards of physical comfort in England and 
India pointed out. The closing up or the complete obstruction 
of the only window in a room is a inaterial interference with the 
physical comfort of the occupant of the room. The injury 
cannot be considered small and justifies the Court in granting © 
relief by way of mandatory injunction. The owner of the domi- 
nant tenement is not entitled to enlarge his window, but will be 
entitled to a mandatory injunction directing the owner of the 
servient tenement to remove so much of the obstruction( e. g, 
wall) as interferes with the free passage of light and air to the 
extent.of the prescribed user and enjoyment, 


Esa Abbas Sait v. Jacob Haroon Sait a ves see 291 
Estoppel by representation—WMorigage by majority of trustees 
— Minority, objection by— No estoppel of minors.—See TRUST., 
Estoppel—Executor— Adverse title to will:—See WILL. +e a 687 


22 


oe of tenant —Scope of principle:—See EVIDENCE ACY, 
S. 116. is ee os s a aA 

Evidence, oral, appreciation—No fixed relation between gains 
oj usury and truth:—See 


Custom— Wajib-ul-arzes—Their value in evidence — In- 
stance, evidence of an:—There is no classĉof evidence that is 
more likely to vary in value according to circumstances than 
that of the Wajib-ul-arzes. [Muhammad Inam Ali Khan v. 
Sardar Husain Khan and Musammat Parbati Kunwar v. Rani 
Chandarpal Kunwar and others affirmed and followed.] Held, 
that where, from internal evidence, it seemed probable that the 
entries recorded in Wajib-ul-arzes connoted the views of indi- 
viduals as to the practice that they would wish to see prevail- 
ing rather than the ascertained fact of a well-established 
custom, the appellate Courts in India, in holding that the 
custom was not proved, properly attached weight to the fact 
that no evidence at all was forthcoming of any instance in which 
the custom sought to bé established by such entries was 
proved. 


Anant Singh v. Durga Singh ae 


Evidence Act, S. 33—ZJncomplete evidence of witness whose cross- 
examination could not be jinished:—Evidence taken in part of 
the deposition of a witness who died before his cross-examina- 
tion was closed ought not ordinarily to be acted upon. 


. Rosi v. Pillamma. ee as ee ate 


——S.114—Under possession of ingredient of bomb—No ex- 
plination:—Rahim ].—The presumption under S.114 of the Evi- 
dence Act cannot be invoked tothe help of the prosecution 
for murder on the bare circumstance that the accused had got 
one of the implements which form an ingredient of a bomb 
prepared by a blacksmith some days before the occurrence and 
had given a false name to the blacksmith and had failed to 
give a proper account as to what became of the implement af- 
terwards. os . ee on 


————S. 116—Landlord and Tenant—Estoppel of tenant—Scope 
of principle:—The estoppel of a tenant from denying his land- 
lord’s title extends only to the persou who let him into posses- 
sion, or to his successor in interest; and consequently ifa 
person entitledto the land gains possession of the land by col- 
lusioti with the tenant in possession by getting the tenant to 
attorn to him, he will get a good title as against all persons but 
those whe let the tenant in possession. 


Annayyan v. Chinnan eee Ne 
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Executor—Estoppel—adverse title to will:—See WIL is 





‘De son tort’—Widow of joint co- -parcener not an 
executor ‘de son tort > in possession of joint Samily estate : 
- An executor de son tort is a persou who intermeddles with the 


estate of a deceased person. The widow of a deceased undivided ' 


Hindu co-parcener in possession of the joint family estate is 
not an executor de son tort in any sense in respect of the 
‘deceased’s estate, as at his death his estate passes by survivor- 
ship to the other co-parceners. 


Ramasawmi Aiyaryv. Veerappa Chetty ... see ate 


Explosive Substances Act, S. 5.—Conviction—Essentials:—Per 
° Rahim J.—Under S. 5 of the. Explosive substances Act itis 
not necessary to come to any more definite finding than that 
the accused had possession of the explosive substance under 
suspicious circumstances; but mere suspicion would uot suffice 
for a conviction under S. 3 of ‘the Explosive Substances Act, 
the gist of the latter section being the causing of an explosion 
unlawfully and maliciously which must be proved in the ordi- 
nary way. a a ie om 


Fatehas :—See MAHOMEDAN LAw—WAKF . f vs 

‘Forfeiture of deposit:—See C.P.C., O. 21, r. 86. 
General Clauses Act, S$. 6—Not applicable to rules of limitation. 
~ Kalamma v. Palappakkara Manakal tee Vides és 


Government and Ryotwari holder—Repair of irrigation works 
—Right of suit for damages caused by Government's non-repair— 
Statute—Construction :—Government is not under an obligation 
with regard to each individual ryot to repair irrigation works 
whenever they require repair; and aryotwari holder has no 
right of suit for damages against Government in respect of loss 

_incurred by him owing to failure of water caused by the non- 
repair. (Madras Railway Company v. Zemindar of Karvate- 
nagram explained.] No liability arises in cases of non-feas- 
ance by the mere imposition ofa duty by a statute, in the ab- 
sence of an imposition of the liability itself either expressly or 
by clear implication by the statute itsclf. 


The Secretary of State for India v. Veeran Reddi 


Grant—Constraction — Waters— Right of irrigation—Stream, 
meaning of—Ownership in bed of stream—Madras Acts, VII of 
1865 and IIL of t905—Presumption—Contract Act, S. 69—Volua- 
tary payment—Payment of water-cess, on ademand—Not volun- 
tary payment:—The non-reservation of river beds in a grant ofa 
Zemindari by Government does not justify any presumption 
more than that the Government fixed the revenue with reference 
to the extent of land under irrigation at the time of the grant. 
Where the origin of title is known to the contrary the fact that 
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Grant.—(contd). Pace. 
irrigation has been ptrimitted free of charge for a series of 
years cannot justify a presumption of a grant of irrigation 
rights, even though it may be evidence ofa lost grant if the 
origin of title were not known. An arrangement for the upkeep 
of the channels by the parties interested does not necessarily 
lead to any inference as to the supply of water free of charge. 
By reason of S.2 of Madras Act III of 1905, all standing and 
flowing waters not belonging to any one else are the property 
ofthe Government, subject to easements and natural rights 
of other landholders ; and the body of water forming the river 
belongs to the Government within the meaning of Madras Act, 
VII of 1865, even though the bed may be vested in the owners 
of land along the banks, so as to give them the right to accre- 
tions or ‘lankas' forming therein. A stream is a body of water 
having as such body a continuous flow in one direction. The 
onus is on the Zemindar to prove the extent of his right to irri- 
gation with Government water free of charge. As regards the 
extension of irrigation in Jerayati land, ¢.e., the conversion of 
‘dry land into wet’ the only engagement on which a Zemindar 
canrely is an engagement enabling him to irrigate free of 
separate charge the extent of land which was classed as “wet” 
at the time of the Permanent Settlement. As regards inams if 
the assessment was fixed with reference to the capacity of the 
land to grow an irrigated jsecond crop, the Government cannot 
demand a second payment when the second crops are grown. 
A demand by the Government having at its back the powers 
given by Act II of 1864, must ordinarily amount toa threat of 
distraint if the money demanded is not paid, and consequently, 
if payment is made to prevent the execution of that threat, the 
payment cannot be regarded as voluntary payment within the 
meaning of S. 69 of the Contract Act. i 


Mahalakshmamma v, The Secretary of State for India ve 823 


Highway— Dedication — Presumption — Restricted dedication — 
Dedication by Trustee of Hindu temple—Presumption in favour 
of reservation against Mahomedan procession, with music — 
Procession not an excessive user of the highway —Ownership 

- in patta lands and non-patia lands:—Dedication must be presu- 
ed from user as a highway, whoever was the owner of the soil at 
the time of dedication. A general user in the case of a public 
highway would throw the burden of proving a reservation upon 
the person contending for it, the presumption being in favour 
of a dedication without reservation if that be possible. March- 
ing in procession is not an excessive user ofa highway. [Sada 
gopachariv. Krishnaswamy Rao referred to and declared as 
overruling thedicta of Bhashyam Aiyangar and Subrahmanya 
Aiyar, JJ. in Vijiaraghavachari v. Emperor.) Obiter :—Pro- 
perty vested in trustees cannot be presumed to have been 


Highway—(Contd.) PAGE. 

dedicated as a high-way where such dedication would be con- 
trary to the trust. But where the dedication itself as a high- 
way is established and there is no evidence to show that the 
trustees (in this case, of a Hindu temple) would have been 
acting contrary to the trast in dedicating the way to the public 
without reservation as to procession by the Mahomedans with 
music, the presnimption in favonr of a general dedication with- 
out reservation -is unrebutted. A presumption will arise in 
favour of a restricted dedication if it be clearly proved that an 
unrestricted dedication by the trustees is illegal. Question of 
relative ownership of the Government and the ryot in the soil 
of pattah lands and non-patta lands dwelt upon, 


Vibudapriya Thirthaswamy v. Esuf Sahib a an 879 


Hindu Law—Adoption—General rile as to adoption of a married 
man—Exceptions—Mayukha—Custom—Jains :—By the general 
Hindu law applicable to the twice-born classes, a boy cannot be 
adopted after his marriage. To this rule, ‘there is an exception 
jn the case of persons governed by the Maywkha, and other 
exceptions have been held to exist by custom. The Agarwala 
Jains belong to one of the twice-born classes and are governed 
by the ordinary Hindu law (which is Mitakshara law) unless 
and until a custom to the contrary is established. Their Lord- 
ships upheld the finding of the High Conrt that the evidence 
in the present case established the custom set up “ that among 
the Jains adoption is no religious ceremony, and under the law 
or custom there is no restriction of’age or marriage among 

' them,” but held that the present case, where the evidence regard- 
ing the alleged custoin was limited toa comparatively small 
number of centres ofJain population, would make an unsatis- 
factory precedent if in any future instance fuller evidence 
should be forthcoming. [30 A. I97 affirmed.} 


Rup Chandy. Jambu Pershad, os zi ba = 439 


Adoption—Onus:—The plaintiff in ithe case sued to 
establish his adoption which he alleged took place 20 years 
before suit. Plaintiff never went into the box.to discharge the 
burden that rested upon him. No account books were produced 
in proof of the ceremony of adoption. Held that, having regard 
to the improbability aud inconsistency of the story told on 
plaintiffs behalf, his absence in the witness chair and the non- 
production of all books or documents, especially having regard 
to the well known and often proved habits of the Indian 
people with regard to the keeping of accounts recording their 
most minute transactions, that plaintif had not discharged the 
burden that rested in him. 


KyMusammat Lal Kumar y. Chiranji Lal s a 182 
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Hindu Law—(Conid.) PAGE. 
———Adopted son, suit by for declaration—Alienation by 
adoptive mother be fore adoption :—The adopted son of a Hindu 
is entitled to possession of property alienated by his adoptive 
mother before his adoption only on the widow’s death or 
marriage and asuit by him for,a declaration is governed by 
‘Art. 125 of the Limitation Act. 


Bappamma Venkatasubbarayarowv. Bappamma Rakumma. 


——Daughter—Liability to perform Shradh la Jather—See 
HINDU Law REVERSIONER .. : . . 


—-—Debt and decree-debt— Whether decree-debt can be 
for family purposes :—See HINDU LAwW—JOINT FAMILY a 303 


————Debts—Decrve debt ‘personal to the managing member— 
Difference between original debt and decree-debt—Liability of 
other members on decree-debt—See HINDU Law—Jo1n' FAMILY. 308 


——lIllegitimate son—Righis of inheritance—Illegal or for- 
bidden intercourse—Estoppel of tenant—Scope of principle :— 
An illegitimate son who is born of a ‘connection forbidden by 
the customary law governing the parties (¢.g., in this case, the 
connection being with a widow who is not allowed to remarry) 
has no rights of inheritance to the property of his father. 
(Vencatachella Chetty v. Parvatham considered.] -Meaning of 
the phrase “ unmarried Sudra woman” examined. The estoppel 
of a tenant from denying his landlord’s titie extends only to the 
person who let him into possession, or to his successor in 
interest ; and consequently ‘if a person‘‘entitled to the lands 
gains possession of the land by collusion with the tenant in 
possession by getting the tenant to attorn to him, he will get a 
good title as against all persons but those who let the tenant 
in possession. 


Annayyan y. Venkata Chetti. an ós an Y 355 


——Impartible Zemindari—Maintenance of junior mem- 
bers—Rule—Arrears—Decree, form of:—Junior members of an 
impartible zemindary in Southern India, both according to the 
practice prevailing in Southern India and the precedents of 
Courts, have a legal right to maintenance ont of the Zemindary 
property. Ordinarily, the only son of a junior member ought 
not to be allowed maintenance .at the same rate as the father, 
especially where, as inthe present case, the existing head of 
the family had jnnior sons of his own who will have to be 
maintained out of the estate. Their; Lordships allowed arrears 
due during plaintiff's minority at arate less than the rate of 
o Maintenance allowed after plaintiff attained majority. Held 
also that a compromise made in a suit brought by plaintiff's” 


27 


Hindu Law—(Contd.) PacË. 
father for partition did not operate as a release of all claims 
on behalf of himself and his family for maintenance, 


Venkatachella Reddiar v. Venkatachella Reddiar .. <3 394 


——Inheritance—Ilegitimate son—Widow-No exclu- 
sion of illegitimate son by widow :—The illegitimate son of a 
Sudra is not excluded by the widow. Obiter :—If the father 
leaves a widow, daughter or daughter’s son, but no male issue, 
the illegitimate son succeeds as co-heir with the widow, daugh- 
ter or daughter’s sou as the case may be, and assole heir in 
default of any other heirs down toa daughter’s son. [10 M. 334 5 
15 M. 307, explained. ] 
Meenakshi Anniv. Appakutti sos a T 7 359 


—--—-Inheritance—Priority—Mother’s sistens son and maternal 
uncles son—Mother’s sister’s son preferential heir—Texts 
Satatapa—Interpretation :—The mother’s sister's son of a de- 
ceased Hiduis entitled to succeed to his estate in preference 
to his maternal uncle’s son. Obiter :—Whatever might have 
been the reason for naming only certain of the bandhus in the 
text of Satatapa, there can be no implication that they have 
all priority over others unnamed in the text. But the persons 
named in the text take in the order in which they are mentioned; 
and thé introduction of the maternal: uncle and the sister’s son 
in the list of bandhus so as to effect a breach in the order of 
persons named is no reason ;for repudiating the notion of the 
order amongst the persons named izter se. 


Appandai Vathyar v. Bagubali Mudaliar. 275 


Joint family—Alienation by co-parcener—Stranger 
purchaser—Suit for partial partition, allowable :—See HINDU 


Law—PaRTITIon SUIT. 323 


—--— Joint family—Alienation for family purpose—Powers of 
alienation of a manager,a widow and a father—‘ Need or ne- 
cessity,” meaning of—Marriage a necessary Samskara and a 
Jamily purpose—Alienation for marriage of co-parcener valid— 
Marriage among Sudras:—Among Sudras, marriage is an initia- 
tory ceremony or Samskara and perhaps the most important 
of Samskaras performed by them; and consequently a loan 
contracted for the marriage of a co-parcener in a joint Hindu 
family of Sudras is for a family purpose and, therefore, binding 
on the other members. Oddier:—Marriage is an obligatory 
Samskara in the case of every Hindu, to whatever caste he may 
belong, unless, in the case of a twice born, he be a Naishiika 
Brahmacharin (Govindarazulu Narasiinham v. Devarabhotla 
Venkatanarasayya (I. L. R. 27 M. 206) uot followed] Observ- 
ations in Ponnappa Pillai v. Pappuvayyangar (I. L. R. 4 M. 
lat p. 20) dissented from]. Meaning of the phrase ‘' family 


28 


Hindu Law—(Contd.) : Pac. 
necessity” explained. ‘The need or the. reasonably credited 
necessity” spoken “of in Hanuman Persaud’s case (6 M. I. A. at 
p. 393) only means a legitimate family purpose. A manager of 
a Hindu joint family can alienate property for a legitimate 
family purpose. A widow in possession can charge the estate 
so as to bind the reversioners for the same purpose, and for the 
performance of religious ceremonies or pilgrimages for the 
benefit of her husband’s soul. A Hindu father can alienate it 
for dischargiug an antecedent debt, and in the absence of an 
antecedent debt fora “ family purpose.” 


Kameswara Sastry v. Veeracharlu ‘ie ses m 855 


——— Joint family—Manager—Alienation by—Assent of 
other members when acure—Subsequent ratification, effect of— 
Alienation whether void or voidable :—The manager of a joint 
Hindu family exercising the powers of a manager is not the 
agent of the family in the strict sense ofthe term. [Annamala 
Chetty v. Murugesa Chetiy (I.L. R, 26 M. 544) referred to.] A 
manager can alienate joint family property for a family purpose 
or a justifiable family necessity. He can also alienate property 
with the assent of all the other members given at the time of the 

` alienation, as such assent cures the incapacity ofthe manager, 
and it is not necessary, to validate the alienation, that the as- 
senting members should join in the alienation. But an alie- 
nation by the manager for no family purpose or necessity and 
made without the assent of the others is void and a subsequent 
ratification by the other members cannot validate it. An assent 
by some alone, even at the time of the transfer, though evi- 
denice of the propriety of the alienation, will not, in the face of 
positive proof of its impropriety, suffice to pass their interests, 
for such assent does not pass their interest. Obi/er:—There can 
be no ratification where the agent does not purport to act on 
behalf of the principal. 


Kandasami Asari v. Somaskanta Ela Nidhi +s 371 


_— — Joint family property—Confiscation—Government grant o fa 
part of the property to one member of the family—Whether the . 
estate comprised in the grant was joint or separate — Separation 
of one member of the joint family—His subsequent claim to a 
shave of the joint property—Partition:—Before the annexation of 
Oudh certain estates belonged to an undivided Hindu family 
consisting of three brothers, G, U.. and R. of whom G., the 
eldest, was the manager. The estates were confiscated, but the 
Government made G. a grant of the estate in suit. G., when exa- 
mined with a view to the preparation of the khewat of the 
estate, stated that he and his brothers were “joint in equal 
shares.” The khewat, which was signed by the three brothers 
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. and countersigned by the presiding officer, gave under the heads 
“ Shares of Proprietors” and ‘Names of Zamindars,” the names 
of the three brothers “all three in equalshares.” G. never 
disputed the right and title of his brothers to a joint share in 
the property; Held, that it must be inferred that under a 
family arrangement, which could not, now be questioned, the 
three brothers became jointly entitled as members’ of an un- 
divided Hindu family to the estate in suit, although the Govern- 
ment grant was to G. alone. The three brothers continued to 
live jointly until 1867, when Ọ quarreled with G., left the family 
home, and brought a suit for partition. R. too, brought a similar 
suit, claiming one-third of the estate, buthe remained with G, 
and withdrew his claim. G., died in 1869. U., then, made G’s 
widow a defendant and a decree was made by consent giving U. 
one-third of the estate. A. made an arrangement with G’s 
widow, who executed a will in his favour; that she was to remain 
in possession, and that his rights were to be in abeyance during 
her life. On the death of G's widow in 1896, U. claimed one- 
half or in the alternative one-fourth share ofthe two-thirds of 
the estate that was in her possession during her life. Held, 
on the evidence, that U. had altogether failed to prove that 
G died entitled to either two thirds of the estate as separate 
property; and that R. remained with G. tillthe latter’s death 
and then became entitled to two-thirds of the estate. 


Kedar Nath v. Ratan Singh si as ‘s 


— Joint family—Suit by Manager—No presumption of repre- 


sentative capacity:—There is no presumption of law that a 
suit by a manager ofa joint Hindu family isin his represen- 
tative capacity as Manager; and where the question itself 
is not raised as to his having represented the family, a Court 
will be acting rightly in holding that he sued in his own per- 
‘sonal capacity. 

Rangasawmi Iyengar v. Annathurai Iyengar ee . 


Maintenance— Illegitimate sons—Adulterous offspring — 
Claim against deceased father’s undivided brothers:—The illegiti- 
mate son ofa Sudra, though the offspring ofan adulterous 
intercourse, is entitled to maintenance from the undivided 
brothers of bis deceased father who take the father’s estate by 
survivorship. Odifer:—Intercourse with a married woman is 
not always a crime, and there is no, warrant in Hindu Law for 
refusing maintenance to offsprings by adulterous intercourse on 
the ground of their criminal origin. 


Subramanya Mudali v. Velu 


____—__Marriage— Sudras—Kaikkolar caste in Tinnevelly— 


Reversion of bride from Christianity to Hinduism and marriage 
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—Validity:—A woman born of Christian parents and belonging 
to the Kaikkolar (weaver) class in the District of Tinnevelly | 
was treated at the time of marriage as a Hindu and married ac- 
cording to the Hindu form of marriage toa Hindu Kaikkolar. 
The husband and wife lived together for 30 or 40 years and 
were treated by the castemen as members of the caste. Held 
on the question of the validity of the marriage :—(1) That the 
marriage was in conformity with the custoin obtaining in the 
caste and was therefore valid. (2) That it was valid by reason 
of its being in conformity with the Hindu Law which does not 
prohibit marriages between any persons who are not Dvijas, 
T.e., of the twice born classes. (3) That it was also valid because 
of the recognition ofits validity by the members of the caste. 
The term “Sudra” includes all but those of the twice born 
classes among Sudras. If by caste usage any form other than 
those sanctioned by Hindu Law is considered as constituting a 
marriage, then the adoption of that form under the conditions 
prescribed by the caste with the intention of thereby complet- 
ing the marriage union is sufficient to impart validity to the 
marriage. Castes and their formation discussed. Where a caste 
accept a marriage as valid and treat the parties as members of ` 
the caste, it would be an unjustifiable interference for the 
Courts to declare those marriages null and void. Butif the 
marriage is valid under the ordinary Hindu Law its validity is 
not affected by its being opposed to therules of the caste or 
community of the parties. 


Muthusawmi Mudaliarv. Masilamani Mudaliar .. ve 49 


——Mutt—Head of Muti—Property acquired by—Ownership 
in—Management of charity properties—Division of:—Where 
the heads ofa mutt are married people and are competent to 
acquire property for themselves and their descendants, in- 
cluding the female members of their family, thereis no pre- 
sumption that properties acquired by them were acquired for 
the office of mutt and not for their own use and benefit. The 
right of management of properties devoted to charitable and 
religious uses ordinarily descends to the natural heirs of the donee, 
(Ramanathen Chetti v, Murugappa Chetti (1. L. R. 27 M, 192), 
Thandavaraya Pillai v. Shunmugam Pillai (1. L. R. 32 M. 167) 
referred to and approved] and in the case of a divided Hindu 
family, the usage and custom generally is that along with the 
other properties the office of manager of the charity properties 
is also divided in the sense that it is agreed to be discharged in 
rotation by each member or branch of the family, the duration 
oftheir turns being proportionate-to their shares in the family 
property. i 


Sethurama Swamiar v. Meruswamiar te aN sat 108 
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Partition —Partial partition—Right of suit for partial parti- 
tion by alience of share of co-parcener in certain items already 
alienated by others: -When certain items of family properties 
are conveyed by one of two co-parceners of a Hindu family to 
. a stranger for purposes not binding on the family, the alienee 
from the other co-parcener of his share in the said properties 
may, Without instituting a general suit for partition of the 
entire family property, maintain an action for the partition of 
his share in the said items. 
Iburamsa Rowthan v. Thiruvenkatasami Naick .. ie 743 
Partition suit—Partial partition, suit for, by stranger 
purchaser:—Held also that a purchaser of the share ofone of 
several co-sharers in a plot of land is entitled to bring a suit for 
partition of that plot of land alone without seeking for a 
general partition of all the lands belonging in common to the 
vendor and his sharers. [Ramasami Chetti v. Alagirisami Chetti 
(29 M. 361) commented on. S. A. 175 of 1905 dist. ] 


Hartkishna Chowdhury v. Lakshminarayana a a 323 


Reversioner— Alienation by daughter, life estate holder, for 
spiritual benefit of father, last male holder—Pushkaram festival 
—Daughter bound to perform shradh:—A gift by adaughter, who 
has inherited her father’s property, of a small portion thereof 
for the spiritual benefit of her father cannot be impeached by 
the reversioner if the occasion of the disposition or expenditure 
is reasonable and proper according to the common notions of 
the Hindus. A daughter taking the property of her father should 
perform the shkradk of her father, The gift or expenditure 
should have reference to the spiritual needs of the father or hus- 
band whose property istaken. The gift of landis a suitable 
appendage to a shradh ceremonial and is highly meritorious. 
Obiter :—The daughter inheriting the property from her father 
is not entitled to expend it for the spiritual needs of her hus- 
band, though it cannot be said that under no circumstances 
can the father’s property be so used. Held that a giftby a 
daughter of 49 cents of land out of rg acres inherited by her 
from her father on the occasion of the Pushkaram at Rajabmun- 
dry was good, and binding on the reversioners. 


Veeranna v. Ramakrishmamma . e s 789 


Reversioner’s suit—Suit jor declaration of invalidity 
of alienation—Decree in favour of reversioner—Death of plain- 
tiff veversioner pending appeal—Abatement:—A reversioner 
brought a suit for possession of properties and in the alternative 
for a declaration that certain alienations by the widow will not 
biyd the reversion. The lower Courts declared the alienations 
invalid and gave a decree for possession. The plaintif revet= 
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sioner died pending appeal by defendant: Held, that the suit 
for the declaration did not abate, the snit being on behalf of 
all the reversioners. 
Muthuswami Mudaliar v. Masilamant 


Widow—Compromise by relinquishing rights dis- 

puted—Effect of—No alienation :—See LIMITATION ACT, 
ART, 144. a oes 
Widow—Debts incurred by—Binding character of: 
It is not necessary that a Hindu widow should create a charge 
on the estate in respect of a debt incurred by her for necessary 
purposes binding on the estate in order that the debt may be 
binding on the estate. It is enongh if the creditor lends to her 
as representative of the estate for a necessary purpose binding 
on the estate, [/eamasami v. Sellathammal (4 M. 375) comment- 
ed on]. 








Reyelle Jogayya v. Venkataratnamma 


Inconsistent pleadings :—See PRACTICE—PLEADINGS 
Injunction, no consequential relief See SPRCIFIC RELIEF 
Act, $. 42. oe . iy 


a discretionary relief and not a consequential 
relief :—See SPECIFIC RELIEF ACT, S. 42 es ss aie 


Insolvency Act, 11 and 12 Vict, C. 21—High Court's jurisdic- 
tion under it—Punjab Laws Act (IV of 1842)—Jnsolvency juris- 
diction under it—S. 24 of Act IV of 1872—Power of the Court 
uuder it~ Order of a Court in the Punjab declaring debtors insol- 
vent —E ffect of such an order—Civil Procedure Code (Act XIV 
of 1882) Ch. 20—Receiver—Trausfer of debtor's property—Subse- 
quent order of the High Court adjudicating the debtors insol- 
vent—Vesting order made bythe High Court—Its e pect on the 
debtor's estate—O ficial Assignee:—The imperial Act, the Indian 
Insolvent Act (11t and 12 Vict..C, 21), of Parliament conferred 
upon what are now the High Courts in the Presidency towns in 
India, jurisdsction for insolvency purpose, extending over the 
whole of India, and for many purposes, over mneh wider 
limits. The system of insolvency created under the Punjab 
Laws Act (IV of 1872) in a series of sections beginning with $. 
22, was effective only within the Punjab. The Insolvent Court 
at Amritsar, in the Punjab in the presence of fonr out of the 
five members of a debtor firm, made an order declaring them 
insolvent, and requiring them to furnish security and totput in 
lists of property, creditors and debtors. Subsequently the 
High Court of Bombay in its insolvency jurisdiction made an 
order adjudicating all the members ofthe said firm insolvent 
under 11 and 12 Vict., C. 21, and at the same time, a vesting 
order, vesting the property of the debtors in the Official Assi- 
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gnee of Bombay. AHeld—that the Civil Procedure Code (Act 
XIV of 1882), Chapter 20 had no application and that the pro- 
perty of the debtors in the Punjab had not vested in the 
Receiver appointed by the Court at Amritsar. Held, also, that 
under the insolvency system established by 11 aud 12 Vict., C. 
21, the High Court, unimpeded by any other Court, could 
effectually administer the estate of the insolvents, including 
that in the Punjab and when an adjudication was made by the 
High Court, the estate of the debtors vested in the Official 
Assignee, and he was to administer it. Held, finally, that under 
the Punjab Laws Act (IV of 1872), S. 24, on which the power of 
the Court at Amritsar depended, what was entrusted to that 
Court was merely administration; that under that Act no trans- 
fer of property took place; and that the property of the debtors 
in the Punjab had not vested in the Courts so as to exclude the 
operation of the Bombay vesting order. 


Oficial Assignee, Bombay v. Registrar, Small:Cause Court, 
Amritsar.—_{S1R ARTHUR WILSON]. 
Island, Ownership in—Crown, rights of:—See CROWN. 
Joint tenancy—Principle of—Applicability to gifts by Native 
Christians:—See—SuCCESSIon Act, S. 93 (ZH) 
——-in Malabar Law—No:—See MALABAR LAW. ia 
Jurisdiction of District Magistrate to direct further in- 
quiry by Subordinate Magistrate in cases falling un- 
der S. 195, Cr. P. C.:—See Cr.P.C., S. 428. T oan 
of High Court over scheme suit in moffnsal tem- 
ple :—See C. P. O., S. 92 os . 
—_——-original ofthe High Gourt-Preinmption PR ex- 
bension of original PERE TREE Construction :—See 
C.P.C., S. 92 oss ae 
Katlai manager—Suit jor hive in tasdik against temple pees 
Limitation :—See LIMITATION ACT, ART, IO 
Landlord and tenant—Distraini, law of—English ‘ie Tilia 
law—Difference between :—See MADRAS RENT RECOVERY ACT.. 
Landlord and tenant—Zjectment of occupancy ryot—Onus :—- 
There is no presumption in favour of an inamdar’s title to eject 
an occupancy ryotin a zemindari, and the plaintiff, whoever it 
be, whether the inam be whithin a Zemindari or outside it, 
should make out his title to eject the occupancy ryot. 
Yerrayya v. Kangali Naidu 
Ejectment suit—Plea of want of Sotes: to ‘quit Dial 
of landlord’s title in written statement, when entails a for 
feiture of right to notice :—In a suitiu ejectment, the defen- 
dants pleaded want of notice to quit and also title in themselves 
by reason of their purchase before suit from a third person to 
whom they alleged the lands belonged in jenm right.—Held :— 
That the allegation in the written statement of the purchase 
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before suit was evidence of the purchase before suit as well as of 


a denial of title before suit; and, consequently, the plea of 
want of notice te quit was not valid. 


Kathijakutti Umma vw, Kuthussa oi 415 
——Estoppel of tenant—Scope of principle See BADENS 
Acr, S. 116 oe wo o ee ee see . 355 


Liability for rent when and how attaches—Person liable— 
Assignor and assignee—Madras Rent Law :—See MADRAS RENT . 
RECOVERY ACT ee 732 
—_—-Occupancy right—Stipulation not i fuch the lend without 
obtaining acowle for the next fasli_Ejectment suit—Onus:—In 
an ejectment suit by an inamdar the onus is on the plaintiff to 
prove his title to eject. A stipulation by the ryot that he will 
not touch the land without obtaining a fresh cowle from the 
landlord is merely an undertaking on his part that he will not 
commence to cultivate it in the next year without first obtain- 
ing a cowle, and is perfectly consistent with right of occupancy. 
Subbavaya Sastri v. Kristnaiya . 526 
——Relief against forfeiture when period af grace “allowed :. — 
Courts will uot relieve against forfeiture for non-payment of 
rent after the period of grace allowed in the lease. 
Adhiragi Chetty v Billa Tyampu se 944 
————Sale of holding without notice to assignee Fram Jitas 
invalid:—The landlord is bound to find out who holds the ten- 
ant’s interest and proceed against him for the rentin arrear, 
and in the absence of any notice of the arear or of the attach- 
ment, to the assignee fromthe holder ofthe pattah, the assi- 
guee’s interest will not pass by a sale thereon 
Peram Narasigadu v. Machiredi Buchireddi re 732 
Surrender—Parinership in respect of leasehold interest 
Endorsement by landlord—Registration, necessity JSor—For fei- 
bure—Tenant’s acquiescence—Limitation Act, Arts. 110, 112, bed.) 
—Suits for rent—Liability of assignee to suits for rent:—Per Ab- 
dur Rahim J. (Munro J. contva):—The acceptance by alandiord 
ofrent from a person who acquired an interest in the lease un- 
der an agreement with the tenant, though with the landlord’s 
assent, does not by itself Operate as a surrender ofthe lease. 
Per Abdur Rahim ).—The onus is on the person who objects to 
a deed for want of registration to shew that the writing is 
required by law to be registered. A contract of partnership 
in respect of a lease~hold interest does not require registration, 
and a person who enters intoa contract of partnership with a 
tenant and enters into possession and enjoyment of the leased 
property is liable to the landlord for the rent. An endorse- 
ment by the landlord evidencing his assent to the assignment 
by the lessee of an interest does not create an intrest in iminove- 
able property and requires no registration. Though itis not 
necsasary that the tenant should assent to the act of forfeiture 
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by the landlord, yet the question of the’ tenant’s acquiescence 
or otherwise has a bearing on the landlord’s right of forfeiture, 
and the landlord can waive his act of forfeiture if the tenant 
has not assented to it. Art.. 110 of the Limitation Act is 
applicabie to suits for rent generally, but Art. 116 specially pro- 
vides for a suit based ona contract in writing including a 
lease ; aud the period of limitation is the same in respect of an 
assignee from the registered lessee, the covenant for rent being 
one which rons with the land. Oster :—Tie liability for rent 
of an assignee of a term arises out oP privity of estate existing 
between him and the lessee, and his liability ceases on the ter- 
mination of such privity as by relinquishiment of possession or 
transfer. Any agreement between the lessee and his assignee 
who enters into partnership with the lessee in respect of the 
lease, as regards the share of each in the profits and losses, can- 
not bind the landlord and wonld uot affect his rights upon the 
covenants in the lease. Per Munro J..—S. 112 of the Transfer 
of Property Act regarding waiver of forfeiture has no applica- 
tion to a case where the landlord has already taken advantage 
of the forfeiture and determined the lease. Held also :—That 
the landiord was entitled in the case to recover as for use 
and occupation and that Art. 115 of the imation. Act applied 
to the case. 
Cheugiak v. Kalahasti Zemindari ee 555 
Lease—Essentiais of :—SeeT.P.A., S. 105. ., . 298 
, Legal Practitioners Act, S. 13 (f)—* Offer Heassunkie caute” 
i meaning and scope of— Ejusdem generis—Association with 
fraudulent companies :—S. 13 (f) of the Legal Practitioners Act 
is not confined to professional misconduct only, but includes 
any dishonest or dishonorable conduct whether or not in the 
discharge of professional duty. The association of Pleaders as 
President or Directors in so-called Provident Com panies, 
which have no substantial basis to work upon but area fraud 
ou the public, is a reasonable cause within the meaning of S, 
13, Cl. (F) 
Tn re iwo Second Grade Pleaders 
Letters Patent, Cl. 12—“ Suit yor land” _ Suit Joe manani 
charging it on specific property :—A suit which prays for any 
relief with reference to any’ specific property is a suit for land ; 
and consequentiy a suit for maintenance praying that it may be 
made a charge on specific immoveable property is a“ snit for 
land ” within the meaning of Cl. 12 of the Letters Patent. 
Obiter :—But where in a suit for maintenance the plaintiff only 
prays for a decree charging her maintenance on ancestral pro. ` 
perty generally, without specifying any particular portion 
thereof, the suit may not be a snit for land. 
Sundara- Bai v. Tirumala Rao 
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Limitation, a rule of procedure :—See LIMITATION ACT, 

S. 30 : F se ose Fes ae a 
Adverse possession against one of two joint trus- 
tees—Bar against the other :—Held, that if the right of one of 
two joint trustees to recover the trusteeship and the trust pro- 
perties froma third person holding them adversely becomes 
barred by limitation, the right of the other ‘joint trustee 
becomes likewise barred although the latter sues within three 
years of his attaining majority. : 

Thiagavaja v. Rathnasabapathi Pillai... P a 421 


347 


Adverse possession — Religious endowment—Suit to 
recover possession—Property of the idol—Mohant—Senior and 
Junior Chelas—Disputed right of succession—Ekrarnamah em- 
bodying terms of seltlement—Construction—Respective rights of 
the two Chelas:—The plaintiff, as Mohant of the Mutt or Temple 
ofa Hindu Deity at Bhadrak, sued, on the 17th July, Igor, to 
recover possession of certain properties situate at Bibisarai, 
alleging that the properties were debottar property, dedicated 
to the worship and service ofthe plaintiffs Thakur, and held 
by the defendant as an Adhikari in charge of a subordinate 
Mutt at Bibisarai. A controversy, which arose on the death of 
a former Mohant, who died leaving two Chelas, as to the right, 
of succession to the two Mutts and the property annexed to 
them was settled by an arrangement embodied in an Bkrar- 
nama, dated the 3rd November, 1874, executed by «the senior 
Chela in favour of the junior Chela, described as Adhikari, by 
which the Muttat Bhadrak, was allotted in perpetuity to the 
elder Chela and his successors, while the Mutt at Bibisarai and 
the properties annexed to it, were allotted to the younger Chela 
and his successors, for the purposes connected with his Mutt, 
subject to a small annual payment towards the expenses of the _ 
Bhadrak mutt. The parties to the suit stood in !the place, of 
the elder and younger Chelas respectively :—ÆHeld (affirming the 
decision ofthe High Court) that in point of law, the property 
dealt with by the Kkrarnama was, prior to its date to be regard- 
ed as vested notin the Mohant but in the legal entity, the Idol, 
the Mahant being only his representative and manager ; that 
from the date of the }Ekrarnama the possession of 'the junior 
Chela, by virtue of the terms of that Hkrarnama, was adverse 
to the right of the Idol and of the senior Chela as representing 
that Idol ; and that the suit was barred by limitation. : 

Damodar Das v. Lakhan Das o oe TE e 624 

Limitation Act, S. 10, Arts. 12, 131—Suii for specific share of 
Lasdik—Suit by Katilai Manager against temple trustee 
Relative positions of :—The plaintiffs, as managers ofa katlai, 
sned the temple trustee for recovery of a sepecific share of ‘the 
tasdik amount received ‘by the latter from Government for 
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eleven odd years before suit, the same having been allotted for 
the purpose of the katlai, Held :—(1) That there was nothing 
in the case to support the view that the trustee acted as'agent 
of the katlai manager in so receiving the amount. (2) That it 
was reasonable to presume that the temple trustees were ap- 
pointed trustees for the receipt of the katlai amount. (3) That 
S. 10 of the Limitation Act governed the case and not Article 62 
or 131 and that arrears were recoverable for the whole period of 
eleven years odd. 
Appa Mudaliarv. Rama Subbier .. ee ae 374 


S, 12—Scope and effect of- Statute—Construction—Madras 
Acts—Forest Act V of 1882—Appeals—Applicability of S: 12 to 
appeals under Forest Acit.—Per Curtam.—S, 12 of the Limitation 
Act providing for deduction of time occupied in obtaining a 
copy of the order is not applicable to appeals under S.10 of 
the Forest Act V of 1882. Per Chief Justice :—The effect of S. 6 
of the Limitation Act in the case of a special and local enact- 
ment such as the Madras Forest Act is to exclude the applica- 
tion of S. 12 of the Limitation Act in the case of appeals 
thereunder. S. 12 ofthe Limitation Act must be read with S. 4 
and is oneof the provisions to which S.4 which in terms 
applies the periods prescribed in the 2nd schedule, is subject. 
The extension of time provided for by S, 12 of the Limitation 
Act in the computation of the period of limitation for appeals 
does not apply to appeals under special enactinents where those 
enactments do not require that notice of appeal should be 
accompanied by a copy of the order appealed against. 

Abu Bucker v. The Secretary of State a ia a 283 





— S. 19—Acknowledgement by Court of Wards or by the Collec- 
tor as its agent—Madras Court of Wards Regulation Vof 1804, 
Ss. 17, 32.—The Court of Wards, either by itself or through its 
agent, the Collector, has the power to,make an acknowledgement 
of a debt so as to bind the ward, and give a new starting point for 
` limitation; and Ss. 17 and 32 of Regulation V of 1804 do not res- 
trict the power of the Collector to give an acknowledginent. 
Linga Reddi v. Sarvarayudu a ee ik Ea 808 
S., 22—Suit for partition :—See DEED—CONSTRUCTION .. 79 
———S$. 30, Art. 177—Second appeal— Application to bring in 
legal representative—Limitation, rule of procedure—General 
Clauses Act, S. 6—Co-uralans, suttagainst—Appeal abating 
against one abates against all—Parties :—S. 30 of the Limitation 
Act does not apply to applications, and an application putin 
after Act IX of 1908 came into force for bringing in the legal 
representative of a respondent in a second appeal who died six 
months before the date-of application is barred by Art. 177 of 
Act IX of 1908. Limitation is not a rnle of substantive law; and 
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S. 6 of the General Clauses Act has no application to a curtail- 
ment of the period of limitation by a new Act. Co-uralans are 
joint trustees of the temple and its properties, and itis not 
open to a person to present an appeal against some only of the 
co-uralans, who had obtained an injunction decree against the 
appellant ; and consequently, a second appeal which abates 
against one respondent becomes unsustainable against all. 
Kali Amma v. Palappakkara Manakal .. i i 347 
Art, 12—See LIMITATION Act, S. 10. 


——(XY of 1877) Art. 36, 98—General Estate—Joint family 
property of Hindu father after his death not general estate— 
Principal and surety—Forbearance to sue—Principal—Debt bar- 
red against principal—Surety yet tiable—Contract Act, S. 134 :— 
The joint family property of a Hindu fatherand his sons which 
has passed by survivorship to the sons on the father’s death, is 
not “the general estate” of the deceased father within the mean- 
ing of Art. 98 of the Limitation Act. A snit barred against the 
father by Art. 36 of the Limitation Act is barred against the 
sous as wel]. Whenever personal actions are barred, the rights 
themselves are not extinguished. A mere forbearance to sue 
the principal and allowing the right of action against him to 
be barred by limitation do not discharge the surety. 

Subramania Aiyar v. Gopala Aiyar . ie sis 633 


—_— Art. 49.—Suit by depositor for return of deposit—Demand 

and refusal—Art. 49 not appllicable:—See LIMITATION ACY, 
ART. 145. or ae ea ni j we ae 4I 
See also LIMITATION ACT i Ys ate ae 374 


———Arts. 61, 83, 116, 120—Suit by Agent against Principal 
for refund of money spent—Starting point—* Contract” —Legal 
obligation to indemnify—No contract —The legal obligation of a 
principal to indemnify his agent under S. 222 of the Contract 
Act is not a “contract ” to indemnify within the meaning of 
Art, 83 of the Limitation Act; nor is a suit for recovery of 
money paid by the agent for the principal governed by Art. 116 
of the Limitation Act when the instrument evidencing the 
agency is registered in the absence of any contract in the in- 
strument. In a suit by the agent for recovery of money paid by 
him for the principal in meeting the expenses of the principal, 
litigation is governed by Art. 61. 


Kandaswami Pillai v. Avayambal .. 989 





Art. 110—Arrears of rent, Meaning of—Civil litigation - 
pending—Attachment for more than the amount actually due :— 
So long as proceedings are pending before Civil Courts, the rate 
of rent is in suspense and therefore no arrears can be said to 
have been due within the meaning of the Limitation Act. An 
attachment for anamount larger than whatis due is valid for 
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the amount‘ actually due, though in the case of sale it may be 
totally bad. 
Venkatakrishna Pillat v. Muthialu Reddy 


— Art, 110—Ascertained rent—Suit for alorcineini of 





acceptance of patta—Decision by High Court declaring terms of 
patta rather permanently in a prior regular suit by ltenant— 
Termination of summary suits:—A landholder tendered patta 
for Fasli 1311 on the last day of the fasli; and on the tenant’s 
refusal to accept it instituted a summary suit for enforcement 
of acceptance of patta. During the pendency of the summary 
proceedings the High Court declared, on 7th August 1902, the 
terms of the patta in certain regular’ proceedings instituted by 
the tenants,subject of course to variation if circumstances justify- 
ing it arise. The summary suits were disposed of finally and for- 
mally in terms of theHigh Court judgment only on 24th May 1904. 
The present suits were instituted just on the date of the expiry 
of the three years period from 24th: May 1904. Held:—That the 
rent for Fasli 1311 in respect of which summary proceedings 
were pending became ascertained only on the date of the formal 
determination of the summary suits and not on the date of 
the High Court judgment.’ [Rangayya Appa Row v. Bobba 
Srivamulu I.L.R. 27 M. 143 followed. Arunachalla Chettiar v. 
Kadir Rowther, 1. L. R. 29 M. 556 coe 
Singaram v. Gulam Ghouse we ii 


————Arts. 110, 112, 115—Rent EEEE of assignee lo: 
‘suits for rent :—See LANDLORD AND TENANT. . T 


(XV of 1877) Art. i20 aosida Jor 
declaration that sale and redemption of share not binding—Pay- 
ment to one of several co-mortgagees—Validily of—Specific Re- 
lief Act (Lof 1877), S. 42—Ap b5licability of—Possession not capable 
—Consequential relief—Division, complete—Presumption of— 
Plea taken in second appeal:—A suit for a declaration that. the 
sale of one pangu of Melwaram right and redemption of another 
pangu of Melwaram right are not binding on the plaintiffs is 


governed by Art. 120 of the Second Schedule.to the Limitation 


Act (XV of 1877). Where defendants are not in possession, the 
plaintiff is not-entitled to further reliefin the nature of posses- 
sion, and his suit for a declaration of his right is not barred by §.42 
of the Specific Relief Act. Where property is in the possession of 
Kudivaramdars and the Melwaram is enjoyed by periodical divi- 
sion of the produce, it does not necessarily follow that the 
owners of the Melwaram must pray for a further physical divi- 
sion of the property by metes and bounds. An objection. to 
the suit on the ground of bar by reason of S. 42 of the Specific 
Relief Act was not allowed to be raised for the first time in second 


appealinthe case before their Lordships: Where divisiou is - 


admitted, the presumption of law is that it is complete. Where 
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a mortgage is taken by 4 Ün behalf of his undivided family and 
on A’s death, the mortgagor pays the entire mortgage money to 
one of the divided members of /1’s family, such payment is not 
a valid discharge of the entire mortgage so as to affect the others . 
having several interests in it. [Barber Maran v. Ramana Goun- 
dan (1.L,R. 20 M. 461) dissented from. Ahinsa Bibi v. Abdul 
Kader Sahib, (1.1..R. 25 M. 26); Sitaram v. Shridhar(LU.R. 27 B. s 
293) approved. Steeds v. Steeds (1889) 22 Q. `B. D. 537; Powell v. 
Broadhurst (1901) 2 Ch. 160; Wallace v. Kelsall, 55 R. R. 707, refer- 
red to,] 
Ramasami v. Muniyandi. A 709 
Limitation Act, Arts. 120, 144—Suit jor pirtifion ori immove- 
ables and moveables—Art. 120 is not applicable to a suit by.the 
heir of a deceased Mahomedan for the share of the deceased’s 
estate where the subject matter consists ofimmoveables. The 
suit in so far as it relates to immoveables is governed by Art. 
144 of the Limitation Act and the fact that he plaintiff has with 
’ held the moveables for over six years and that, consequently, 
his-right toa sharein the immoveables may be affected does 
not affect the matter. (Mahomed Raisat Ali v. Hasin Banu 
(I. L. R. 2x C. 152) and Punchordas v. Parvati Bai (I. L.R. 23 B. 
725) referred to.]} +e + . . 964 
Arts. 123, 120, 144—Mahomedan Law-—Suit oy Maho-` 
medan sharer for share of deceused's property after 12 years— 
Art. 123, Scope of:—A suit by a Mahomedan fora share sof his 
wifes “property in the possession of another sharer more than 
12 years after his wifes death is governed by Art. 144 in the 
case of immoveables and by Art. I20in the case of move- 
ables, Art. 123 applies only when the. suit is fora share of an 
estate which it is the legal duty of the defendant to ‘distribute 
and does not apply to the case of a Mahomedan dying intestate, 
and the estate in that case is at once vested in the heirs as 
tenants in common, and their is no one charged by law with its 
distribution. 
Khadersa Hajee Bappu v. Ayissa Ummah... as 238 
———Art. 124, applicability of—Adverse possession of tr ofits 
alone without the office—Plaintiff entitled to beneficial enjoy- 
ment of property—Starting point:—Art. 124 applies only when 
the suit isone against the holder of the office. Possession of 
the lands alone does not constitute “ possession of the office” 
within the meaning of Art. 124. Where the plaintiff is entitled 
to the beneficial enjoyment of the lands attached to a trust, 
time beigus to run for a suit to recover the property only from 
the time when his right to the benefici al enjoyment thereof ac- 
crues. The decision in Guana Sambanda Pandaram v. Velu 
Pandaram I.LR. 23 M. 271 has not over-ruled that in Mahomed 
v. Ganapati I.L.R. 13 M. 277 in this respect. 
Kamalathammal v. Krishna Pillai. cee sea sel 78% 
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Limitation Act—Art, 127—“ Exclusion”—Mere non-participa- 
tion, no exclusion:—Mere non-participation is not exclusion 
within the meaning of Art. 127 of the Limitation Act.. 
Sammantha Gramany v. Devisikamani Gramany. 436 
—Art. 131—Suit for specific share of Tastik—Suit b y katlai 
manager against temple trustee—Relative positions of:—See 
LIMITATION ACY, S. Io. ae : 374- 
Art. 139— Adverse Pena oes Fr, jor “definite petit 
Hotding over—Starting point :—Where a leaseis for a definite 
period, and not one from year to year, limitation begins to run 
against the lessor onthe termination of the lease. 
Sangila v. Maruthamuthu 7 ia eee 131 
——Art. 142—Onus:—In a case governed by Act. 142 of the 
Limitation Act, the onus is on the plaintif to show disposses- 
sion within 12 years before suit. : 
Venkatarayudu v. Sankarayya ae g 306 
Art. 144—Adverse possession—Hindu eee Widow—Com- 
promise by relinquishing rights disputed — Effect of—No aliena- 
tion :~Plaintiff’s father brought a suit against first defendant’s 
father fora third share in the plaint Zemindari, obtained a 
decree and died before division was carried outin execution. 
Plaintiffs mother was brought on record as the father’s legal 
representative, but her right to execute was coutested. The 
District Court and the High Court decided in her favour, but 
leave to appeal to the Privy Council was obtained by rst’ 
defendant's father and stay of execution applied for. Plaintiff’s 
mother and defendant's father compromised the dispute, by 
which plaintiff and her heirs were to relinquish all their rights 
under the decree. for a consideration. Plaintiff on attaining 
- majority brought this suit for a declaration that the“ aliena- 
tion ” by her mother was invalid and inoperative beyond her | 
mother’s lifetime and for recovery of a third share of the 
Zemindari. Held: That there was no transfer of right by the 
compromise and that the compromise did not effect an aliena- 
tion by the mother of rights which she possessed so as to make 
the possession of the ist defendant’s father a possession 
derived from her ; and that the suit was barred by limitation, 
as the defendant and his father had been in possession adverse 
to the plaintiff and her father for over twelve years, no posses- 
sion having been obtained by plaintiff’s father under the decree 
_ obtained by him. , 
i. Ti immaji Amma v. Javvajee Subbaraju s. t e 204 
———Art, 144.—Onus—Partition—suit for partial ‘pariitioin 
Stranger-purchaser—Hindu Law:—Under Art. 144, it is incum- 
bent upon the person setting up the bar by limitation to prove 
that the other party or his predecessor in title was excluded 
from the enjoyment ofsuit land in denial of his title. l 
Hari Kistna Chowdury v. Lakshmi Naryaana Paniulu. 32 
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—— Arts. 145, 49—Suit by depositor jor return of deposit 
Demand and re fusal.—in a casé of deposit of moveable property, 
whether there has been a demand and refusal or not, a suit for 
its recovery falls within Art. 145, and Art. 49 is not applicable. 
Obiter:—A deposit isa gratuitous bailment, and the bailee or 
depositee is bound to return a mere deposit for safe custody 
at any time irrespective of the time specified in the contract. 
[Obiter in Ramakrishna Reddy v. Panaya Goundan. (M. L. J. 
51) not followed. ] 


Gangineni Kondayav. Kondappa Naidu .. aA ET 4I 





Art. 149— Adverse possession against the Crown—Gramanat- 
tam—Onus: —The bare classification of lands as gramanattam by 
the revenue officials will constitute at the most an assertion 
of title and nothing more. Ina suit against the Crown for re- 
covery of possession of lands, claimed by the Crown, if the 
plaintiff proves long possession on his part (e.g., as in this case, 
twenty and forty years in respect of the suit items) even though 
the proof does not extend to sixty years, itis upon the Crown 
to prove that it had possession within the statutory period, and 
in the absence of such proof, the plaintiff is entitled to a decla- 
ration that he is the sole owner. [(19 M. 165) Secretary of State v. 
Kota Bapanammagaru ; (22 M, 100) Muthaya Chetty v. Secretary 
of State; (25 B. 287) Hauumanth Rao v. Secretary of State; 
(36 C. 1) Haidar Khan v. Secretary of State for India; (20 B. 798) 
Gangaram v. Secretary of State referred to. (13 M.L.J. 269) . 
Katti Mahammed Mira v. Secretary of State distinguished. ] 





Krishna Aiyar v- The Secretary of State for India ss 71 
- Art. 149—imitation against the Crown--Onus:—Ssé 
CROWN ee 66 


— Art. 149—Proof of piion fra 30 or 4o ‘Years DN, 
` shifting of—Mirasidars’ claim to a village tank in the T anjore 
' District:—Possession for"30 or 40 years in sufficient to shift the 
onus on Government of showing that they have been in posses- 
sion at some time within 60 years prior to suit. Held also on 
the evidence that the plaintiffs, Ekabogam (sole) Mirasidars of 
a village in the Tanjore District, have established their owner- 
ship ofa tank andits banks in the village (the tank being one 
used for drinking and bathing purposes) as against Govern- 
ment. 
Venkatrama Aiyar v. Secretary of State ; 74 
Lunacy—E fect on vested rights — Uralan:—Lunacy dosi zot 
divest the estate already vested or the right of management, 
_though it may be a ground for the removal of a lunatic from 
the office of trustee which is hereditary. Consequently, an 
Uralan, if a lunatic, does not ipso facto ceasé to be an Uralan so` 
‘as to allow the next in succession to step in. ; : 
Nilakandan v. Sankaran on an t t 3 949 
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Madras Acts—Abkari Act, S. 13—Partnership of unlicensed 
person with a licensed one :—S. 13 of the Madras Abkari Act does 

not prohibit a person having no license from holding an interest 

in the manufacture or vend of liquor jointly with a licensed 
manufacturer or vendor. [Marudamuthu Pillai v. Rangasami 
Moopan. I. L. R. 24 M. 401 distinguished. ] 


Nalla Bapiraju v. Achuta Rajaju See T ati i 317 


Madras Cess (Water) Act VII of 1865, S. 1—User—Liability - 
Jor assessnent—Essentials— Jurisdiction of Civil Courts—Collec- 
tor’s authority:—In order to make a person liable for payment 
of water cess under S. 1 of Madras Act VII of 1865, the essential 
requisite is that the water used should be water from a Govern- 
ment source irrespective of the ownership of the land through 
which it passes; and it is not necessary for the creation of the 
liability that the person using it should have the option to re- 
fuse it. Norisit necessary that the whole of the water used 
should be from a Government source. All that the section re- 
quires is (1) that water from a Government source should irri- 
gate the land in question and (2) in the opinion of the Collector 
“the irrigation should be beneficial to and sufficient for the 
requirements of the crop.” That other waters also have been 
used is no ground for getting rid of the liability. The question 
as to the beneficial character of the water taken from the Gov- 
ernment source and of its sufficiency are not for the Civil Court 
but for the Collector subject to the control of the Board of 
Revenue and of the Government, and when the Collector im- 
poses the assessment by the orders of the Revenue higher 
authorities, the assesment is liable to be paid. [Secretary of 
State for India in Council v, Perumall Pillai (I. L. R. 24 M 279) 
Maria Mudali v. The Secretary of State for India in Council 
(14 M. L. J. 350) distinguished.] 


` Secretary of State for India v. Chellam Pillai... s4 766 


Madras City Municipal Act, Ss. 125 (1), 177—Prosecution— 
Defence of non-exercise of profession:—In a prosecution before 
the Magistrate under S. 125 (1) ofthe Madras Municipal Act, 
the defence of non-exercise of the profession is not open to the 
accused. The provision as to finality in S. 177 must be given 
its full effect; and no question can then be allowed to be raised 
by way of defence to a prosecution or to a distress or to a civil 
suit. 


In ve Veera Raghavalu se a a ae 173 





Estates Land Act I of 1908, S. 6—Z fect of evidence of 
possession tn favour of landlord before the commencement of 
the Act—Question for consideration—C. P. C., Act V of 1908) O. 
41, X. 33—Appellate Court, powers of :—The only question that 
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arises for consideration under S. 6 of Madras Act I of 1908 in 
determining whether a ryot in possession of ryoti and acquires 
occupancy right in it is to see whether the ryot was in posses- 
sion of the land on the date of the commencement of the Act, 
i. &, Ist July 1908 ; and the fact that a decree for possession had 
been passed before 1st July 1908 in favour of the landlord, does 
not affect the operation of the section. The second appellate 
‘Court is competent to retain the ryot in possession under the 
circumstances without driving him to a fresh suit, even though 
the decree of the lower Court be correct in the view of the law 
as it stood at the time of the institution of the suit. 


Govinda Parama Guruvu v, Dandasi Pradhanu ... a 528 
—— Forest Act—Appeal—Applicability of S.12, Limitation 
Act, to appeals under—No :—See LIMITATION ACT, S. 12 See 283 


———HereditaryViliage Officers Act, S. 3—Office of kar- 
nam—Cognizability — Civil Courts Act, IV of 1893; applicability— 
Inam villages :—Madras Act IV of 1864 and Madras Act IV of 
1893 have no application to Inam villages which were not for 
purposes of village administration grouped with ryotwari 
villages. The office of kurnam in an Inam village to which the 
Madras Hereditary Proprietary Village Service Act has not been 
extended does not fall within Cls. 1 aud 2 of S.3 ofAct III of 
1895, but falls within Cl. 3 of that section; anda suit for the 
recovery of that office and the emoluments attached thereto is 
excluded from the cognizance of a Civil Court. The words 
“other hereditary village offices” in Cl. 3 0f S.3 of Act III of 
1895, mean offices other than those in localities dealt with by 
C1. r and 2 of S. 3, and not offices of a description different from 
those mentionedin Cl. 1 and 2. í 


Audirazu Veerayya v. Audirazu Sangayya is ise a8r 


8, 5—“ Transfer,” meaning of—Permanent lease of service 
inam lands, validity oJ :—The grant of a permanent lease is not 
a transfer of proprietary right or ownership; and, consequeutly, 
the grant of a permanent lease of service inam lands is not 
invalid, not being a ‘“ transfer” within the meaning of S. 5 of 
Madras Act III of 1895. 


Kshetrabaro v. Harikristna oo es “a wes 417 


—-—-S. 13, Proviso 11, and S. 21—Suit to recover land on 
the basis that it does not form part of the Inam—Jurisdiction of 
Civil Court:—A suit for recovery of land not based on the ground 
that the land constitutes part of the emolument of the office is 
cognizable by a Civil Court. A claim to recover lands by it- 
self does not raise a question as to the rate or amount of the 
emoluments of the office. Odifer.—The questiou whether the 
emoluments of the office consisted of land or of an assignment 


Madras Acts—(Contd.) `- PAGË 

of revenue is “ one of the facts in issue” within the meaning of 
the proviso II to S. 13. The effect of the words ‘* but such deci- 
sion, etc” is to preserve the jurisdiction of the civil Courts 
even in cases where the Collector decided the claim on the 
assumption mentioned in the section and not to oust the juris- 
diction in cases where he did not. S. 13 is an enabling section 
conferring jnrisdiction on Revenue Courts and by itself cannot 
oust the jurisdiction which would otherwise exist. 


Ramanna v. Ratiayya S ss wis ste e. 94 


——Local Boards Act—Right of suit for illegal levy by Col- 
lector—Parties— District Board not a proper party:—A suit for da- 
mages against the Collector in respect of an illegal levy of land 
cess by him is sustainable; and no action lies against the 
District Board in respect of the illegal levy by the Collector 
though the money levied was eventually handed over to the’ - 
District Board. : 


Chinnasawmi v. Collector of Salem we 7 


——Malabar Tenants Improvements Act I of 1900, S. 
19.—Contracts before 1886—E fect of:—A mére provision for the 
payment of customary compensation is not a special contract 
such as is contemplated by S. 7 of Madras Act, I of 1887, corres- 
ponding to S.19 of Madras Act Iof 1900. Obifer :—There is 
nothing in S. 19 of Madras Act I of 1900 which deals with a mere 
contract regulating the rates of compensation whether before 
or after 1st January 1886. Ifsuch a contract is favourable to the 
tenant he could always insist on it despite the provisions of 
S.6; ifit is unfavourable to the tenant, even though the con- 
tract was entered into before 1886 he is entitled to compensation 
under S. 5 and the rates prescribed in sections 9 to I8 must 
then prevail. Ifthe contract before 1886 restrained the tenant 
from making improvements and claiming compensation there- 
for, such contract would prima facie be valid, apart from any 
question of the existing law rendering the restraint invalid. 


Sree Manvikraman v. Ananta Pattar os is ieee 849 


—— Rent Recovery Act—Liability for reni—Assignor and 
assignee—Estop pel—Notice—Distraint, law of:—lf the liability 
to rent is under acontract oflease the lessee would not, by. 
transfer, cease to be subject to the obligations under the lease. 
But in the case of a kudivaramdar under the Rent Recovery Act 
a transfer of the holding puts an end to the tenancy without 
notice tothe landlord, though he may be estopped from dis- 
puting the continuance of the tenancy under certain circum- 
stances, é.g., where the landlord has delivered pattah for the 
fasli to the original tenant and has been misled into not tender- - 
ing it to the successor. But where notice has been asa mattei 
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of fact given, whether by the assignor or assignee, no question 
of estoppel can arise. The obligation to pay rent attaches to the 
person who is entitled to the holding at the commencement of 
the fasli without reference to the question ofthe time of pay- 
ment; and he is the person against whoin proceedings may be 
instituted under the Act. In India there is no tight of distraint 
under the Transfer of Property Act, and where it exists under 
the rent law, thereisno limitation as tothe situation ofthe 
goods. Difference between the English and Indian Law of dis- | 
traint stated. 


Ramasawmi Aiyangar v. Shanmugam Pillai ive at 739 , 


—— Rent Recovery Act, S. 11—Collector’s sanction not neces- 
sary for charge of water tax :—The Collector’s sanction is not 
required to the charge of water tax by the zemindar against an 
inamdar. 


Zemindar of Venkatagiri v. Suryaprakasam oe is 120 


—-—-S. 11.—Usage of enhancing rent for dry land converted into 
- ‘wetat tenants expense— Illegal usage :—A landlord is entitled 
to raise the rent only if the improvement is effected at his own 
expense or at the expense of the. Governinent; and in either 
case, only with the sanction of the Collector, Where the rent | 
payable isin fact higher, the case falls under S. 11 ofthe Rent 
Recovery Act VIII of 1865. A usage to charge assessment at the 
wet rate on account of the tenants converting land from dry to 
wet orany other improvement effected at the tenants’ expense 
is illegal. 


Paramasawmi v. Pusala Thevan .. Be ee oe 142 


——S. 11, Cl. 3,—Lxpress contract and implied contract 
—Implied contract, when cannot be inferred—Procedure 
—Payment of money rent for a period of years—Effect 
of:—It is not open to Courts to imply, from the mere circum-° 
stance that rent has been paid in money fora series of years, 

_ an agreement to pay money-rent. But the fact'that money rent 
has prevailed in a particular locality for.a considerable number 
of years thay form an element in the consideration ofthe ques- 
tion of usage under Cl, 3 of S.-11 of the Madras Rent Recovery 
Act, VIII of 1865. Ina suit for enforcement of acceptance of 
asara patta, the tenants-defendants pleaded an express contract 
in fasli 1299 when the parties executed a lease for 5 years, and 
in the alternative an implied contract to pay a fixed money rent. 
The express contract was found against by the Courts in India, 
but-the plea ofimplied contract was found in favour of the 
tenants from the fact that rents at the same rate were paid and 
received for 4 years after the expiration of the term fixed by the 

` leases of fasli) 1299. Held :—(1) That under the circumstances - 
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no implied contract could be found. (2) That alongside of the 
express contract embodied in the leases exchanged in fasli 1299 
there could not bea collateral implied agreement relating to 
fixity of rent. (3) That there being no contract, express or 
implied, the proper procedure is for the lower Comrt to aster- 
tain the rates payable as provided in Cl. 3 of S. 11. 


Parthasarathi Appa Row v. Venkata Narasayya ... Ss 596 


—— Revenue Recovery Act, S. 35—Mulgeni tenure— In- 
crease in Government revenue—Liability to pay—Mulgar liable 
to pay.—Sce LAND TENURE... aes ae ve ae 640 


——S. 42—Sale of land included in puttah other than that in res- 
pect of which arrear is due—Sale not free of incumbrances:—S, 2, 
Act II of 1864, does not mean that any particular land is security 
for the public revenue only in so far as that revenue is asessed 
upon itself, Where adefanlter holds two plots of land in the 
same district, free of encumbrances, both areliable to be sold 
under S. 42 of the Act in respect of the arrear due upon either. 


The Secretary of State for India v. Pisipati Sankarayya .. 794 


——S. 59— Suit for refund of assessment and declaration 
and injunction—Six months limitation:—A suit for declaration 
and injunction as regards an order for removal of steps and for 
recovery Of penal assessment, all arising out of the same canse 
of action, is not maintainable even asto any part thereof if 
brought after 6 months from the date of the cause of action by 
reason of S. 59 of the Revenue Recovery Act. 


Sankarappa Naicken xw. The Secretary of State .. ws 977 


———-Act XXIII of 1871—Attachment and sale o, f unenfranchi- 
sedinam of land revenue or grant of money :—An unenfranchised 
inam can be attached and sold in execution of decree of a Civil 
Court. 


Varadayyav. Nammalwar, is oe X te 88 


—Reg. XXV of 1802, S. 4—Presumption—Lands held on 
service tenure before Permanent Settlement—Lakhiraj :—There 
is no presumption that land held free of rent to the Zemindar 
for rendering service tothe Zemindar before the Permanent 
Settlement was Lakhirajland atthe date of the Permanent 
Settlement, so as to enable the Government toimpose full assess- 
ment thereon, 





Rajah Venkatarangayyav. Appalarazu .. aie, is 725 


Mahomedan Law—Contract — Marriage settlement—Agree- 
ment to pay annuity to bride—Right of a beneficiary not 
a party to the contraci—Liability of the settlor—Time when 
matrimonial rights and obligations come into existence—Kharch- 
i-paudan—English pin-money—Construction of the agreement— 
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© Issue of misconduct—Judge's finding and opinion.—The suit was 
brought by the plaintiff, a Mahomedan lady, against the defen- 
dant; her father-in-law, to recover arrears ofa certain allowance, 
called Kharch-i-paudan, under the terms of an agreement 
executed by him prior to and in consideration of her marriage 
with his son, both she and her husband being minors at the 
time of the execution of the agreement. Held, that although 
' the plaintiff was no party tothe agreement, she was clearly 
entitled to proceed in equity to enforce her claim, and that the 
rule of common law that a person not a party to an agreement 
..could not take advantage ofits provisions, was not applicable 
to the facts and circumstances ofthe present case, where the 
agreement executed by the defendant’ specifically charged. im- 
moveable property for the allowance, which he bound himself to 
pay to the plaintiff, who was the only person beneficially entitled _ 
under it. [ Tweddle v. Atkinson (1 B & S 393) referred to and dist- ` 
inguished.] Held also, that Kharch-i-paudan, which literally — 
means “ betel-box-expenses.’? was a personal allowance to the 
wife customary among Mahomedan families of rank, especially 
. in Upper India, fixed either before or after marriage, and varying 
according to the means and position of the parties; and that 
ordinarily it would be received and spentin the conjugal domi- 
cile; but the husband had hardly any control over the wife’s 
application of it, either in her adornment or in the consumption 
of the article from which it derived its name. Held further, that 
the pin-money in the English system, though meant for the per- 
sonal expenses of the wife, was a fund which she might be made to 
_spend during coverture by the intercession and advice and at the 
instance of the husband, and that no obligation of that nature 
was attached to the allowance called Kharch-i-pandax. Held 
finally, that under the agreement, the defendant's liability ` 
began with the plaintiff's entry into her husband’s home when,’ 
under the Mahomedan Law, the respective matrimonial rights 
-~ and obligations came into existence ; and that the plaintiff was 
entitled to succeed, there being no condition in the agreement 
that the allowance called Kharch-i-pandan should be paid only 
whilst she was living in her husband’s home or that the defen- 
dant?’s liability should cease whatever the circumstances under 
which she happened to leave it. 


[Husaini Begam v. Khwaja Muhammad Khan and others - 
(I. &. R. 29 A 151) affirmed]. 


; Where .a..lady’s. misconduct was in issue, the Subordi- 
nate Judge considered that it was not “legally proved,” but 
expressed himself: ‘ Although unchastity is not duly proved, 
yet Ihave no hesitation in holding that plaintiff's (lady's) ` 
character is not free.from suspicion”: e/d, that an opinion © 
of that kind was unsatisfactory ; that either the allegation ` 
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of uichastity was established or it was not, and that if the evid- 
ence was not sufficient or not reliable, there was an end’ of the 
charge and it was not proper to -give expression to what the 
` Judge called « suspicion.” 


Muhammad Khan v. -Hysaini Begam 


~ Divorce—Talak—Rajai and Bayan talaks—Iddat explained 


—Maintenance:— An irrevocable divorce does not.completely de- 
stroy the relationship of husband and wife until after the expiry 
of the period, and a wife in that position is entitled to mainten- 
ance.. [Marriage, Talak (Rajai and Bayan) 7. ¢., divorce re- 
vocable and irrevocable, Iddat and their incidents, both accord- 
ing.to the Hanafiand Shafei lawyers, discussed and explained. 
{n ve Dev Mahomed (5 A. 226); Shah Abu Ilyas v. Ulfat Bibi, (19 
A. 50) commented cn] 


5S yed Saib v. Meeram Bee. 
See Cr. P: C., S.-488. 


his wife—Evidence:—W here the question was whether the ap- 


pellant, a Mahomedan, was to be regarded as the legitimate son .. 
of his father: Held, that prolonged cohabitation might give rise «. 


to a presumption of marriage, but that presumption was not 
necessarily strong and did not apply in a case where the mother, 
before she was brought to the father’s i:ouse, was a prostitute : 
and, that, there being no evidence of marriage between the 
parents of the appellant, prolonged cohabitation between the 
parents, certain instances in which the deceased father was said 
to have acknowledged the mother as his wife, and the fact that 
two of the appellant’s sisters whose legitimacy was as much 
open to question as his own, were married to respectable men 
and the marriages were conducted with due formalities, did not 
establish that the appellant was born in wedlock, and was 
legitimate, 
Ghazaffar Ali v. Kaniz Fatima 


Marriage—Divorce—Husband and wi fe, relation between 
—Essentials—,* T. alak, meaning of—Sureeh and K; inayah, 
distinction between Hamiltons Hedaya, authority of:—Marriage 
among the Mahomedans is in its constitution a contract, and 
it is open toa mañ or wowan entering upon marriage to define 
their future marital rights and liabilities inter se so as to con- 
siderably modify the rights and obligations that ordinarily 
flow from a valid marriage. The husband has „an absolute 
tight to dissolve the marriage, and the only condition for a 
valid exercise of such arightis that he must bea major and 
of sound mind at the time. The wife’s consent or absence of con- 
sent is immaterial, and the words of repudiation need not be 
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Legitimacy— Prostitute mother—Prolonged cohabitation—. 
Presumption of marriage—Father acknowledging the mother as. 
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direct in form, nor need they be addressed in the wife’s presence, i 
Marriage and its incidents and connotation and the rights and 
obligations inter se between husband and wife under Mahome- 
dan Law explained. Sureeh (express) and Kinayah (ambiguous) 
forms of divorce distinguished and their legal incidents point- 
ed out. The word “Talak” and its meaning pointed out. The 
authority of Hamilton’s Hedaya as to how far itcan be taken 
as a correct exposition of the Mahomedan Law pointed out. 
Furzund Hossain, v. Janu Bibee 1.L-R. 4 C. 588 dissented from. 


Asha Bibi v. Kadir Ibrahim Rowther as A Ra I 
Minor—Agreement by guardian not to divide spes succes- 
sionis:— Obiter:--Under Mahomedan Law, to bind the minor by his 
guardian’s consent urgent necessity or clear benefit must be 
shown. An agreement by the guardian not to divide a spes succes- 
stonisis not within the rule and therefore not binding on the 
minors. 
Aliyamma v. Kunhammed si ia oe +e 946 





Suit by Mahomedan sharer for share— Limita- 
tion :—See LIMITATION AC, ART. 123 R ace AN 288 


Wakf—Construction—Illusory wakf—Superstitious uses— 
Fatehas, performance of—Failure of some of several objects, 
effect of—Perpetuities :—The performance of fatehas in so far 
as it involves the expenditure of any money in feeding the poor, 
is a valid object of wakf. Itis not an objection to the validity 
of a wakf that some provisions are made in the deed of wakf for 
the benefit of the donor’s family, provided such provisions are 
not inconsistent with the gift being one substantially for charity, - ` 
and this question has to be decided in each case with reference 
to the terms ofthe particular deed. If the provisions for the ' 
donor’s children and descendants in a deed purporting to be by 
way of wakf, exhaust the bulk of the income and are to last for 
an unlimited period oftime, such a wakf would be illusory. 
Where a Mahomedan donor mentions several purposes as objects 
of his bounty and one of those purposes fails, ifa general 
intention can be gathered from the deed dedicating the 
property tocharity, the entire property is to be devoted 
to the lawful objects of the wakf, if any, mentioned in 
the deed, and in the absence of any such object being speci- 
fied, to the poor, whether a definite portion of the income has 
been set apart for the objects which fail, or not; and it makes 
no difference in principle to what the failure is due. The ex- 
pression ofa general charitable intention need not bein any 
particular form of words. Meaning and use of words ‘ Wakf” 
and ‘Sadaat ” explained. Held, also that the deed of endow- 
ment in the case was not bad. Held also on aconstruction of 
the deed in the case:—That the intention apparently is that 
the charitable objects mentioned are in the first place to be 
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benefited, and if any surplusis left, it is to be divided among 
the heirs whom also the donors, though, no doubt, wrongly, sup- 
posed to be proper objects ofthe gift; that the trustees were 
. not meant to have unfettered power and that the intention of the 
donor was that the trustees should treat the different objects of 
` the donor’s bounty according to the rate provided by law, ¿e.s 
equally; that the salary provided for the dharmakartas was not 
unreasonable aud that the direction to accumulate one third of 
the income was intended for the benefit both of the charitable 
purposes mentioned as well as the heirs. Held also :—That the 
wakf was valid; that the income of the property was to be 
devoted for the benefit of objects mentioned in the deed other 
than the “heirs ” of the donors; and that the provision for ac- 
cumulation which would enure solely for the benefit of charit- 
able purposes in the above view did not offend against the law of 
perpetuities. 
Ramanadhan Chettiar v. Vada Levvai Marakayar .. ua 254 
Majority and minority.—Relation between—Trusts—Private and 
public—Consuliation necessary.—See TRUST, 


Malabar Law— Deed of sale in favour ofa woman and her 
gson—Construction—Joint tenancy not recognized—Co-parcenary 
—Interest taken by each—Attachment of property in execution 
of decree against one after death of the other :—Co-parcenary 
exists among the members of a Malabar tarwad ; and the rule of 

_ joint tenancy is not applicable to acquisitions by people govern- 
ed by the Marumakkathayam law. Where two members of a 
tarwad, acquire property in their name for the tarwad, on the 
death of one, all the other members of the tarwad, and not the 
survivor exclusively, take it. But where a property is pur- 
chased in the name of a woman governed by the Marumakka- 
thayam law and her son, for the benefit ofthe tavazhi, it would 
depend upon the constitution of the tavazhi whether the son 
has any alienable interest in it or not. Ifthe tavazhi forma 
distinct branch from the main tarwad with separate properties 
and its own karnavan as the manager ofits property and the 
guardian of the minor members, the incidents of tarwad pro- 
perty apply to it, and then the son has no alienable interest in 
the property, and the property could not be sold in execution 
of a decree against him. But ifthe woman and her descendants 
or her tavazhi have not separated themselves from the main 
tarwad, the fact of acquisition of separate property will not 
make them any the less members of the original tarwad and 
constitute them a separate tarwad with its incidents of 
impartibility, etc., and the property separately acquired will be 
the private property of the woman’s decendants and the interest 
of her son will be liable to be sold as in the case of an ordinary 
Hindu family. Butif any member dies without his interest 


Malabar Law—(Contd. ). 
being alienated during his life-time the interest ‘lapses to the 
other members of the tavazhi and it cannot be sold. 


Ummanga v. Appadorai .. 


Gift to female and her children—ZJncidents of tarwad 
property—Contract to sellby some of several owners—S pecific 
performance :—Wherea gift of property.is made to a Malabar 





female and her children, governed by the Malabar Law, the : 


donees take it with the incidents of tarwad property, i. €., the 
property is not merely impartible but the donees, though not 
forming a tarwad with a karnavan ofits own, have also the same 
interest in the property that they ‘would have had if they had 
formed a separate tarwad; 7. é,, every child of the female donees 


obtains an interest in it at his or her birth. A suif for specific’ 


perforinance ofa contract to sell lands belonging to several 
jointly cannot be maintained if the contract be by some only: 


Katankandi Koma v. Siva Sankaran 


—~-——Karnavan, arrangements by—When can be impeach- 


ed by successor :—Per Krishnaswami Aiyar J :—The question as ` 


regards the propriety of the arrangement made bya previous 


Karnavan is open to the succeeding Karnavan to raise ; but an ` 


arrangement that was bona fide and proper at the time when it 
was entered into cannot be subsequently attacked by the succeed- 
ing Karnavan on the ground that the property given for 
maintenance gives a larger income atthe date of suit thau it 
was expected to yield at the time when it was allotted. 


Achutan Unni v. Vasunni. oe ae ; ; 
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— Tarwad—Gi ftto members—Right of management. o y gi jad toe 


properties:—If properties are gifted to certain members of a . 


Malabar Tarwad the senior member amongst the grantees of 
property has the right of management in respect of the proper- 
ties obtained by gift, though the grantees and their descendants 
do not become a Tarwad in respect of the gifted properties.— 
[Koroth Amman Kutti v. Perungottil Appu Nambiar (29 M. 322) 
dist. and exp. Kunhacha Umma v. Kutii Mammi Haja (16 M. 
201) foll.] . 


Abdulla v. Chekkotti 


.—-—Tarwad—Property acquired by Anandravan while. 


a manager of branch and when in possession of the 
funds of the branch without anything of his own— 
Tavazhi—Tarwad—Constitution of:—The property acquired ‘by 
the manager ofa branch who is only an Anandravan of the 
whole tarwad belongs to the branch if he was at the time of the 
acquisition in possession of thefundsofthe branch without 
anything of his own. Wherea female and some or all of her 
children obtain property from her father and have been in 
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possession for 80 years and the members of the branch have _. 
constituted a separate branch and lived separately, a finding 


based on the fact that the members constituted a separate Tawa- 
zhi Tarwad is not bad inlaw. 


Chattu Nair v. Mulamparol ae w ss as 86 


Minor—Mortgage by guardian—Onus—Reviving time-barred Se 
debts:—A mortgagee of a minor’s estate is bound to prove that 
the mortgage was executed by the guardian for purposes bind- 
ing on the minor. The guardian of aminor has no authority 
to bind a minor’s estate by reviving time-barred debts. 


Veerappa Naick v. Muthusami Naick A ate ste 567 


Mortgage bond—Construction—Usufructuary mortgage of two 
properties—Mortgagee purchasing one of them in execution o fa 
decree ona prior morigage—Liability ofthe other property to 
pay the whole mortgage debt—Mortgagee’s undertaking to pay 
the Government revenue—Suit to redeem the other property by 
purchasers of equity of redemption—Mortgagee's right to tack on 
the amount of Government revenue paid—Laches—Equity :— 
Where two properties 4 and B were mortgaged to secure a debt, 
while one of them, B, had previously been mortgaged to secure a 
different debt due to the same person, and the property B was 
sold in execution of a decree obtained on the prior debt and 
bought by the mortgagee himselt: Held that the property A was 

‘liable to bear the entire burden of the subsequent mortgage 
debt. Under theterms of the mortgage the mortgagee was to. 
have possession of the mortgaged properties, realise the rents 
and profits and pay therewith the Government revenue due on - 
each property and retain a sumof mouey for interest paying 
the balance as malikana to the mortgagor. It was further 
stipulated that the mortgagee should pay the increasein Govern- 
ment revenue and deduct it from the malikana due. The mort- 
gagee paid the excess revenue due on 4 and A#and claimed to 
tack on the excess revenue he paid in respect of property B be- 
fore the execution sale to him to the amount payable on redemp- 
tion of ÆA. The mortgageee's name was placedon the Collec- 
tor’s register as mortgagee in possession. The redemption was 
sought for by a purchaser from the original mortgagor. Held:— 
That it was the plain duty of the mortgagee to pay the Govern- 
ment revenue for both A and B; and he cannot be allowed to 
throw on the mortgagor the burden of his own lachesin not 
deducting the amount paid from the malikana due on property 
B, before his purchase. Held also:—That any equity which 
might have been invoked by the mortgagee against the origi- 
nal mortgagor did not subsist as between the mortgagee and 
the purchaser of the equity of redemption. 


Thakur Das v. Collector of Aligarh My. iy zi 890 
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———of mortgage decree — Suit for sale of decree:—A 
mortgagee of a mortgage decree can bring a suit for sale of 
the mortgaged decree and the purchaser may proceed to execute 
the decree which he has purchased after 12 years of decree.— 


Venkatarama Aiyarv. Essumsa Rowthen a see 330 
———Priority :—See T.P.A., S. 78 es si 7 a 153 


Priorities—Sub-mortgagee—Subseguent , morigage by 
original mortgagee as an owner in fee—Suit by sub-morigagee 
and purchase of his (the morigagee’s) interests—Suit by purcha- 
ser without impleading sub-morigagee—2nd suit by sub-morigagee 
to enforce his mortgage against the original morigagors, mort- 
gagee and the subsequent moritgagee-purchaser:—A, an assignee 
of a mortgage, sub-mortgaged his interest by way of deposit of 
title deeds to Bin Oct. 1895. In March 1895, .4, purporting 
to be owner in fee, executed a mortgage to C. InJuly 1g02C 
brought a foreclosure suit which was decreed by consent in the 
same month. B was nota party tothe suit. But before C’s 
foreclosure suit B had obtained a decree for sale and purchased 
4’s interest. B now sued 4, Cand 4’s original mortgagors to 
enforce his mortgage. Held that B not having been made a 
party to C’ssuit his rights were unaffected and that the suit 
should be decided on enquiry as to the priority between B and 
C. 


Maung Tha Huyin v. Maung Mya. a es ee 153 





Redemption— by one of several co-morigagors — Right 
of morigagee to question right of vredemption—Trusts, public 
and charitable—Majority and minority—Consultation necessary 
—Estoppel by representation—Renewal of kanom—Trustees 
— Suit by one of several, for redemption — Non-joinder as 
co-plaintiffs—Decree, form of:—An assignee of the mortgage 
interest is entitled to question the tight of one of the 
co-mortgagors to redemption whether or not the remaining 
co-inortgagors acquiesce in the claim of the plaintiff to 
redeem. In the case of public and charitable trusts, all 
the trustees should have an opportunity of stating their 

, opinion; and any act (e. g, renewal of a kanom) done by 
the majority without reference to the minority is not valid. 
A provision that the managing Uralars should grant renewals 
“with the greatest possible number of Uvalars receiving the 
renewal fees” does not mean that the majority can effect rene- 
wals without any reference to the minority or without invit- 
ing its co-operation. The rule of estoppel by representation in 
holding out certain persous as clothed with authority has no 
application where the majority has only a limited autho- 
rity within the limits of which a stranger dealing with them 
has to find the power to enter into the transaction, A renewal 
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of a kanom was effected by a majority of Uralars without consult- 
ing the minority. Held that the renewal was invalid and that 
the minority was not estopped from disputing the validity of 
the kanom as regards the kanomdar who wasa stranger. One 
of several trustees may sue for redemption without consult- 
ing the others or making them co-plaintiffs, provided all are 
impleaded in the suit. The proper decree in such cases is to 
order the trust property to be restored to all the trustees for 
the benefit of the cestui que trust. 


Kunhan v. Moorthi.. 


———Subrogation—Principles of—Covenant to discharge prior 
incumbrance—Discharge of puisne incumbrance as well—Rebut- 
tal of presumption :—The principle of subrogation by payment 
tothe prior incumbrancer rests upon the presumption ofan 
intention to. keep alive the first mortgage as a shield against the 
puisne incumbrance and the presumption is rebutted when the 
transaction in question contemplates the discharge of the puis- 
ne incumbrancer by payment out of the purchase money. The 
rule as to subrogation only applies when the purchaser has 
covenauted to discharge the previous incumbrance. 


Govindasawmi Thevan v. Doraisawmi Pillat z as 





Substitution of securities:—dorigage of undivided 
share by co-parcener in Hindu undivided family prior to parti- 
tion :—See T. P. An 8.73 


——Substitution of securities :—Mortgage of mortgage 
decree—Trans fer of lien to money realized in execution of mort- 
gage decree :—A mortgagee of a mortgage-decree is entitled to 
enforce. his lien on the money realized in execution of the decree 
mortgaged. [Singaravelu Udayan v. Ramayar (13 M. L. J. 306) 
dissented froi.] 

Venkatrama Aiyar v. Esumsa Rowthan 


Mulgeni tenure—ZJncrease in Government revenue—Liability 
to pay :—See LAND TENURE 


Nambudris—Self-acquired property, succession to :-—Theself-acqui- 
sition of a Nainbudri goes to his own natural heirs after his 
death and notto his illom. He can devise it or gift it away as 
he pleases. The ordinary Hindu Law as expounded in the 
Mitakshara is applicable to the Nambudris except in so far as 
custoin or usage has modified it. 


Vishnu Nambudri v. Akkamma 


Negotiable Instruments Act—Ss. 7, 8, 43—Plea that maker 
was a mere name lender—* Consideralion”—Meaning of— 
Contract Act, S. z—“ At the request of the promisor’:— 
« Consideration ” means an act, abstinence or promise made 
by the promisee or some other person at the desire of the 
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promisor and the mere admission by the defendant in a suit on a 
negotiable instrument that he was a name lender for the real 
obligor, withont more (or without proof of a request by the 
maker to advance money to the real obligor), will not make 
the note one supported by consideration so farasthe maker 
is concerned. Abdur Rahim J.—Semble —In a suit upon a nego- 
tiable instrument, it is open to the maker of the note to plead 
that he-signed the promissory note asa mere “name lender,” 
(as though it was agreed that he was not to be sued upon it). 
` [Subba Narayan v. Ramaswami Aiyar [(1906) 30 M. 88 dist. ] 


Seska Aiyarv. Mangal Doss Jee 


Oudh Laws Act (No. XVIII of 1876) S. 9, Clauses (1) & (2) 


—Meaning of the term “Mahal”—Inferior Mahal—Right of pre- 
emption :—The word ‘Mahal’ in the Oudh Laws Act (XVIII of 
1876) means any parcel or parcels of land which have been sepa- 
rately assessed to or are held nndera separate engagement for 
the revenue, and for which a separate record of ri ghts has been 
prepared. Hach Mauza or village is, as a general rule, a separate 
Mahal, buta Mahal may consist of two or more Mauzas or 
parts of Mauzas or only a portion of one Mauza. Where each 
village ina Taluqis separately assessed to revenue and the 
Taluqdar enters into one engagement for the payinent of the 
revenue on all the villages, the whole Taluga is a Taluqdari 


“ Mahal consisting of a number of villages, each of which is 


separately assessed to revenue and may be regarded as an inferi- 
or Mahal. There is,no right of pre-emption under S. 9, Clauses 
(t) and (2) of the Oudh Laws Act (XVIII of 1876), unless at the 
date of the sale of the property in respect of which the right of 
pre-emption is claimed, the claimant of sacha right and the 
vendor of the property are co-shares in any sub-division of the 
tenure in which the property in question is comprised or in the 
whole Mahal, though the claimant and the vendor may have 
been jointly liable to the Taluqdar for the Government revenue 
plus malikana as the rent of the property sold. 


Sheoraj Kunwar v. Harihar Bakhsh Singh 


———-Esiates Act (I of 1869), Ss. 8, 22, 23—Jntestate succes- 


sion—Sannad—* Rule of primogeniture.” —In a case of disputed 
succession to the Talug of an Oudh Taluqdar where there was a 
declaration in the Sannad conferred in 1850 A. D. by the Govern- 
ment upon the grantee, whose name was entered in Lists 1 and 
5 of Section 8 of the Oudh Estates Act (I of 1869), that the suc- 
cession to the estate comprised in the Sannad should be regu- 
lated by the «rule of primogeniture” : Held, that the “rule of 
primogeniture” was the rule of the lineal primogeniture- Held, 
also, that under Act I of 1869 the succession to a Talug must be 
to an impartible estate, whether the estate “ordinarily devolved 
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Upon a single heir,” as in List 2, or whether the succession was 
to be regulated by the rule of lineal primogeniture as in Lists 3 
and 5. [Dewan Rau Bijai Bahadur Sing v. Rae Jagatpal Sing 
and Rae Biskeshur Bakhsh Sing v. Dewan Rau Bijai Bahadur 
Sing (I. L. R. 18 C. 3 P. C.) and Jagdish Bahadur v. Sheo Pertab 
Singh (L. L. R. 23 A. 369 P. C.) followed.) A eld, further, that the 
specific order of heirs described in the first ten sub-sections of 
S. 22 of Act Iof 1869 must stand as a statutory substitute 
of the line of succession set forth in the Sannad; and 
that Sub-S. rr of that section relegated the parties to the 
situation in which they would have been found apart from 
the Act. Held, finally, that the succession must be regu- 
lated according to the line of succession set forth in the Sannad 
and accordingly the respondent was entitled to succeed under 
the rule of lineal primogeniture. [Brif Indar Bahadur Singh 
v. Ranee Janki Koer ; Lal Shunkur Bux v. Ranee Janki Koer ; 
and Lal Sutla Bux v. Ranee Janki Koer (L. R. 5 I. À. I, SC. 1 
C.L.R.) 318 referred to, Act I of 1869, S. 23 discussed.) 
Debi Bakhsh Singh w. Chandrabhan Singh. P 917 
Estates Act (I of 1869), Ss. 13, 16, 17—Immov. 
able property—Gifi “inter vivos” —Ambiguous instrument—Con- 
struction :—Held, that immoveable property in Oudh is not 
, transferable by gift izler vivos otherwise than by a registered 
deed : that there is no contradiction in Ss. 16 and 13 ofthe Oudh 
Estates Act (I of 1869); that a giftin contravention of S. 16 is 
not valid in case the object of the gift is exempt froin the opera- 
tion of S. 13, and the gift, therefore, is subject to the additional 
fetter imposed by that section ; and that a deed of gift must be 
registered as required by S. 17 of that Act. In ascertaining the 
meaning and effect of an instrument, dated the bth of May, 
1887, which was neither very clear nor altogether intelligible, 
their Lordships looked at the matter broadly and agreed witk 
the lower appellate Court in holding that it was testamentary 
and could not be construed as a gift fater vivos. 
Udai Raj Singh v. ies se Bakhsh Singh, [LORD Macna- 
GHTEN]. ae 453 
ck pete ae ew oaseeudibn oF Rati of the British Indian 
Association—Maintenance, provision for :—On a construction of 
. Rule 1 of the Rules of Practice framed bythe British Indian 
Association dated 25th September 1867, regarding the Fprovision 
for maintenance which was as follows :—‘“' This class will remain 
in possession of what they actually had at annexation rent free 
during their life-time but subject to payment inthe second 
generation of 25 per cent. and will not have transferable rights” 
| Held,—That the expression “ 50 per cent ” meant 50 per cent. of 
a bulk on the basis of which Government revenue for the timé 
being is assessed, vz., the assumed rental, which being based on 
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a comparison of the receipts for several years is taken to repre- 
sent a fair average of the Talukdar’s annual receipts. 


Thakur Nawab Alikhan v. Wahid Ai. LORD SHAW oe 
Onus—Hindu Law—Adoption—Proof:—See HINDU Law—Anor- 
TION i i a ae Te = ws 





Limitation Act, Art. 149—Suit by the Crown :—Seé 
LIMITATION Act, ART. 14g, also. we ae one i 
T, P. A., S. 53—Good faith :—See T. P. à. S. 53.» 

Parent and child—Action against parent for procuring 
breach—Justification, plea of— Malice, proof of:—See Torts— 
BREACH OF PROMISE .. wee Si . si 

Partition, provisional—Covenant to make another partition at 
the end of the term :—Seé DEED—CONSTRUCTION. es a 








Right of—Interests permanent but not co-ordinate in degree— 
Mokuraridars interest and Zemindari interest :—-Where two 
parties are in joint possession of land under permanent titles 
thereis aright to partition, even thongh the titles are not 
identical, e.g. (as in this case of a Mokuraridars interest, and a 
Zemindar’s interest) the fact that one of them, the Mokurari 
dar’s interest is liable to forfeiture, on certain contingencies, does 
not affect the rule. 

Bhagwat Sahaiv. Behari Mitler. .. ore a a 
Partnership suit—Parties:—See C. Pe Cy S. 11. sa ni 
Suit against some—Decree—Second suit against ali— 

Not maintainable :—See C. P, C. $. 11. . TA s. 


Suit for general account barred—Suit for share o j parti- 
cular item, right of:—There is nothing to prevent a partner 
whose remedy for a general account against his other partners is 
barred from maintaining a suit for his share of a particular 
item received by his co-partners after the dissolution of the 
partnership. 

Thiruvengada v. Sadagopa ia si ee me ina 

Pasturage right, nature of—Acguisition o, f vight—Extent 
ofuser:—The right of pasture cannot be said to exclude the 
owner’s right to the possession and enjoyment of the property 
over which such aright may exist. Quaere:—Whether iw the 
case of Government waste, where the owner has no use for the 
property and is not present ou the spot to resist any acts of 
trifling enjoyment on the partof another, the mere pasturing 
of cattle by the adjoining ryot would amount toan enjoyment 
ofa right so as to create a presumptive title. 








Gongela Pichi Naidu v. Veeriah a e$ i 
Penal Code, S. 166— Direction of the law"—Service of 
notice—Representation of notice to be warrant :—A peon whose 
business it was merely to require the signatnre of the person on 
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Penal Code—(Conid.) 
whom the notice isto be served to an acknowledgment of the 
service disobeys a direction of the law within the meaning of S. 
166, Indian Penal Code, by representing that the notice is a war- 
rant and arresting the person under colour ofthe alleged warrant. 
In re Rungaswami Naidu .. 





S. 193—Deposition not taken in accordance with law—Cr. P, 
Code, S. 360:-A conviction for perjury in respect of statements 
made in a deposition not read out in the presence of the vakil 
or the parties as required by law when the deposition has been 
signed by the party as having been made by him is not bad in 
law. : 

Bogra, In re aa on 


——S. 211—“ lnstituting criminal proceedings *—Statement 
under S. 162, Cr. P. C.:—A statement made to the Police under 
S. 162, Cr. P. C., after the law has been set in motion and by 
which the prosecution cannot be said to have been instituted, 
cannot be made the basis ofa prosecution for an offence under 
S. 211, I.P.C. 
l In re, Krishna Buipaditha ya sie ate 


——S. 302—Explosive Substances Act—(Act VI. of 1908) Ss. 3, 5 
—Lssentials for conviction—Evidence Act, Ss. 106 and 114.— 
Chemical Examiner's Report—Cr. P. C., S«378—Supplementing 


prosecution evidence.—Per Benson J.:—If a person buries a bomb’ 


in a frequented path where it is almost certain to be trodden on 
and to explode and cause the death of any one treading on it, 
and if it does, in fact, explode and cause the death of any person, 
that person is guilty of murder unless he can explain his action 
in such a way as to negative the inference as to his intention 
which the nature and circumstances of the act suggest. Per 
Abdur Rahim J.:—A Chemica] Examiners report is admissi- 
ble in evidence without the Chemical Examiner being called as 
a witness. But the report can be of no use unless there is proof 
of the identity of articles found during investigation, and sent 
to the Chemical Examiner with the articles examined by him. 
It is the duty of the prosecution to prove their allegations by 
means of sufficient and reliable evidence; and if the evidence 
of the prosecution is neither satisfactory nor conclusive, that 
defect canuot be cured by the fact that the accused is unable 
to make out positively that’such evidence is false and has been 
manufactured by any particular person or persons interested in 
the prosecution. Ina criminal trial even if the evidence in 
support of acharge is false, it would more often than not be 
impossible for an accused person to show how it came to be 
fabricated. Under S. 5 of the Explosive Substances Actit is 
not necessary to come to any more definite finding than that 
the accused had possession of the explosive aubstance under 
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Penal Code—(Con#d.) 7 É PAGE 
suspicious circumstances ; but mere suspicion would not suffice 
for a conviction under S. 3 of the Explosive Substances Act, the 
gist of the latter section being the causing of an explosion un- 
lawfully and maliciously which must be proved in the ordinary 
way. The presumption under S. 114 of-the Evidence Act can- 
not be invoked to the help of the prosecution for murder on the 
bare circumstance that the accused had got one of the imple- 
ments which form an ingredient of a bomb prepared by a black- 
smith some days before the occurrence and had given a false 
name to the blacksinith and had failed to givea proper ac- 
count as to what became of the implement afterwards. Where 
the deceased was blown to pieces by the explosion ofan infernal 
machine buried in a pit dug in a frequented foot-path and upon 
the evidence it was found that the rst accused had an iron arch 
used as an important part of the machine made through a black- 
smith some days before the occurrence and when procuring it 
and on being questioned gave a false name and address and 
stated that it was required for the purpose of distillation (which 
purpose was not made out) and at the trial the prisoner denied 
having had anything to do with the iron arch and the explosive 
or infernal machine is such asisused for destruction of human life 
and property : Held by Benson J. that the accused was guilty of 
murder under S. 302, I.P.C., and of the offences under Ss. 3 and 
5 of the Explosive Substances Act, VI of 1908. (Per Chief Jus- 
tice and Abdur Rahim J.)—The evidence was not sufficient to 
support either a conviction for murder under 302, I. P. C., or of 
an offence under S. 3 of the Explosive Substances Act, VI of 
1908. Held Per Curiam.—The accused is guilty of an offence 
under S. 5 of Act VI of 1908. On a reference under S. 378 of the 
Cr. P. C. where the Division Bench were agreed upon a parti- 
cular conviction, the Judge hearing the reference was not 
entitled to go behind it, and hence the propriey afthe convic- 
tion under S. 5 of Act VI vf 1908 in the case could not be ques- 
tioned. 


Inve Ramayya o ee i a . > 657 


——Ss. 464, 471—False documeni—Copy of false document not 
a false document:—A copy ofa false document is not a false 
document within the meaning of S. 464. 


In re, Gopalakrishna Heggade .. es oo S 538 


Pensions Act (XXIII of 1871) S. 6—Certificate under that sec- 
tion—Collector’s order referring the parties to Civil Court—Cer- 
tificate produced in the Court of Appeal—Sanad—Construction— 
Grant of the soilofa village:—Where ina partition suit, the 
property was subject to the Pensions Act and the Subordinate 
Judge decreed partition, holding that an order of the Collector, 
referring the parties to a Civil Court to determine whether the 
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Pensions Act—(Contd.) ; PAGE 

said villages were partible, was equivalent to a certificate under 

S. 6 of the Pensions Act XXIII of 1871, and the High Court on 

appeal allowed the plaintiff to procure and file a certificate 

under the said’section of the said Act: Heid, that the ‘defect 

was cured and the decree should not be interfered with in appeal. ` 

Held, further, that where the grant was not a grant of land 
revenue but of the soil itself, the Pensions Act did uot apply. 


Ganpat Raov. Anand Rao ss čs as 164 
Perpetuities, applicability to wakf—Wo:—See MAHOMEDAN 

Law—WakF. a an 254 
Physical comfort—English and Indian E Dis- 

tinction ‘—See EASEMENTS ACT, S. 5. a T 292 


Pleader—Professional misconduct—Admission o f charges—Forma- 
lity in drawing up the charges:—Two learned Judges of the Chief 
Court found that the appellant, who acted for the plaintif as 
pleader in a pre-emption suit, had taken advantage of that posi- 
tion of trust in order to cheat his client out of the subject- 

_ matter of the suit, and obtain it for himself ; and made an order 
-removing the appellant permanently from the list of pleaders 
entitled to practise, The appellant thereafter presented a 
petition asking for a review of that order on various grounds. 
‘At the hearing of that petition his counsel in his presence 
withdrew all the grounds alleged in the petition as grounds 
for review, admitted that the facts were as found in the 
order under review, and stated that the appellant had been 
guilty of grave professional misconduct. Under these circum- 
stances, the Court reviewed its former decision and made 
a second order reducing the penalty imposed upon the appel- 
lant to suspension from practice fora period of three years, 
Held, that the-charges were not perhaps very formally drawn up 
but the substance of what was imputed to the appellant was 
perfectly well understood by all parties; that as the appellant, 
and his counsel on his behalf, deliberately admitted the 
charges made against him in the sense in which those 
charges were understood by the learned Judges, the latter had 
ample justification for the orders which they passed; that the 
latter of those two orders went as far in the direetion of mercy 
as it properly conld go; and that the appeal should be dis- 
missed, 

In re Chanda Singh. iy ar vee me 447 


Agency business—Using principal's money for agents own 
business without anthority:—A vakil acting asan agent for sale 
of immoveable property will be acting improperly in using the 
purchase-inoney for his own purposes without authority from 
his principal. In the particular case before their Lordships, 
they deemed it sufficient to censure the vakil for the abuse of 
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- Pleader—(Contd.) 
his position as agent, having regard to the fact that the vakil 
_ was not acting as vakil in the agency and also to the fact that 
there was no dishonest intention on his part. 
In re a High Court Vakil 


$ 


False plea ofalibi ina case against the pleader:—In the 
case of alleged professional misconduct on the part ofa pleader 
who was the accused in a case of defamation in that he set upa 
false plea of alibi their Lordships thought they were not 
called upon to make any order. 


In rea Second Grade Pleader 


Pleader’s right of retainer—Zxtent:—A pleader has no right 
of retainer in monies realized by him in one cause for his dues 
in other causes conducted by him 


Narqyanaswami v. Hanumannah 


Possesion, meaning of—S¢ee SPECIFIC RELIEF ACT, S, 42. 


Possessory title— Water course—Incorporeal rights:—Incorporeal 
tights are in many cases capable of possession just as much as 
tights to corporeal hereditaments, and there is no distinction 
in principle between the rights of a person without title in 
possession of land for less than the statutory period to the 
possession thereof and those of a person in similar enjoyment 
of a water course; and consequently the latter-is entitled to be 
protected as against all but the true owner in his enjoyment. ' 


Kondappa Rajan v. Dwarkonda Suryanarayana se 


Post Office Act, Ss. 64, 67, CI. 2—V. P. order—Deciaration— 
“ Order,” meaning of—Conduct of parties—Duty of addressee 
of paper unordered—Statute—Construction—Bye-laws :—Accord- 
ing to the general canon of interpretation when a statute em- 
powers the Government or any other authority to frame rules 
or bye-laws for the purpose of carrying out the object of the 
statute, rules or bye-laws so framed must, if within the scope of 
.such powers, be regarded as part of the enactment. Rule No. 68, 
Notification dated 5th August 1908, Gazette of India, Part I, 
_ August 1908, p. 747, requiring the senderofa V P. article to 
make a declaration is a valid one and if the sender makes a false 

“declaration or a declaration which he does not himself believe 
‘to be true, he makes himself liable to the penalty prescribed by 
S.64. Cl. 2 ofS. 74 is obviously meant to meet cases for which 
no penalty is prescribed by any of the sections of the Act Itself. 
An order cannot be said to have been received by one person 
from another to send an article by post unless the latter is 
shown to have cominunicated a request or a desire to the form- 
er to that effect. Thecommunication of the request need not 
perhaps be made by means of the words written or spoken 


PAGE 


494 


499 


326 


302 


803 


‘Post Office Act—(Contd.) `” PAGE 
and may be inferred from the previous conduct of the 
` addressee. There is no obligation’on the part of the receiver-of a 
paper not ordered by him either:to return it or to reply to the 
sender's letters; and the receipt of the paper, though perhaps 
indicative ofa willingness to pay on the part of the receiver, 
cannot be construed as az order to send the article by V. P. for 
realization of the amount due within the meaning of the rule, 
Ghulam Rabbani v. King Emperor. 6 A.UJ. 481. 
Crown Prosecutor v. Kothandaramiah . wee Sa 402 
Power of attorney to sell immoveable property—Construc- 
tion—No authority to receive purchase money :—Seé PRINCIPAL 
AND AGENT’. oie eee ors se a ve 479 
Pleadings—Inconsistent claims—Claim to possession 
Jirstas purchaser and then as mortgagee:—Where plaintiff alleg- 
ed title as purchaser and that is found against, he cannot after- 
wards claim to be entitled to possession as usuftactuary mort- 
gagee before the purchase, the two claims being inconsistent 
with each- other. : 
Kumarasami Chetty v. Sakka Naik ce AP I4I 
Procedure—Conversion of second appeal into revision peti- 
tion. 
See PROVINCIAL SMALL CAUSE COURTS ACT, S. 25. 
——P rocedure—Parties—Non-joinder :—See C. P.C., O. 1, 1. 9. 722, 364 
Presumption—Lekhiraj:—See MADRAS Regulation XXV of 1802. 
Principal & Agent—A gency business—Using principal's money 
for agent’s own business without authority—See PLEADER— 
MISCONDUCT, w z ie a s 7 494 
Power of Attorney to sell immoveable property—Construction 
—No authority to receive purchase money:—Obiter.—A mere 
general authority to sell immoveable property does not carry 
with it an implied authority to receive the purchase money. 


Narasimhulu Chetti v. Sundara Chariar n 419 
Ratification—Zsséntials—No ratification when atin did 
not purport to act for principal:-See HINDU Law—JOINT FAMILY. 371 
Principal and Surety—Discharge of surety—Forbearance to sue 
not effecting discharge:—A mere forbearance to sue the principal 
and allowing the right of action against him to be barred by 
limitation do not discharge the surety. 


Subramania Aiyar v. Gopala Aiyar zi . os 633 


Privy Council Practice—Dismissal of appeal—-Amendment of 
the decree under appeal—Absence of petition of appeal by the res- 
pondents:—Their Lordships dismissed the appeal, but amended 
the decree appealed against by providing for interest subse- 
quent to the decree in accordance with the prayer in the peti- 

tion for special leave to appeal presented by the respondents, 
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Principal & Agent—(Conid.) l PAGE 
who did not lodge their petition of appeal as reguirèd under the 
Judicial Committee Rules, Ig08. 


Kasim Ahmed v. Narain Chetty .. m s .. 630 


——_ Stay of execution of decree cal Srom PTEE Cc P.C., 
O. 45, r. (13) (2) (c). z vi oe ae aig se 140 


Provincial Small Cause Courts Act, Art. 18—Suit relating to 
a trust—Suit for recovery of subscription due from trust :~The 
plaintiff company sued, by its President, defendants 1 to 4 (the 
first defendant being described asa Dharmam and the rest as 
its trustees) for recovery of subscription due to the plaintiff 
company by the trust as a meniber thereof and prayed for a de- 
cree to the plaintiff company from the first defendant—the 
Dharmam—and alternatively, for a decree against defendants 3 
to 4 in case the trust is found not liable. Held per Chief Justice 
and Sankaran Nair J. (Benson J. dissentiente) that the suit was ~a 
not one relating to a trust within the meaning of Art. 18 of the 
Provincial Small Cause Courts Act and is, consequently, cog- 
nizable by a Court of Small Causes. 


Sri Venkattachellapathy Vyavasaya Co. v. Kanakasabapathy 
Pillai Dharmam . ri a 5 a me 146 

$.16—Small Cause suit tried as original suit wrongly— 
Appeal to Sub-Court—Revision by High Court—Practice— 
Procedure. Where a Small Cause suit is tried by the Munsif on 
the Original Side and his decision is reversed on appeal, by the 
Subordinate Court, the High Courtis bound to set aside the 
decree of the lower appellate Court, as one passed without juris-. 
diction, (Parameshwaram Nambudri v. Vishnu Embrandiri 
overruled. Ramasami Chettiar v. R. G: Orr and Sankarbhai v. 
Sonabhai approved.) l 
' Kollipara Seetapaty v. Kantipati Subba yya S si 718 

S. 25—A pplication not necessary for revision—Si econd a ppeal 
converted into revision petition—Contract Act, S.qo—* Lawfully — 
does anything for another” —Repair of natural stream—No con- 
tribution. between riparian owners:--S 25 of the Provincial Small 
Cause Courts Act does not require an application before action 
is taken; and the High Oourt can interferein revision with 
the order of a Munsif in a small Cause suit without an appli- 
cation therefor, Wherea second appeal preferred from an 
appellate judgment in the Small Cause suit became incompe- 

` tent by reason of the judgment of the lower appellate Court, 

having become a nullity for want of jurisdiction, keld there 
was nothing to prevent the High Court from interfering in re- ` 
vision with the first Court’s judgment ifthe same be found 
erroneous, S. 70 of the Contract Act is not to be read so as to 
justify the officious interference of one man with. the affairs or . 
property of another or to impose liability in respect of services 
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` which the person charged did not wish to have rendered. A 
natural stream is in no sense the joint ,property of the various 
riparian owners and if one répairs it of his own accord he is not 
entitled to any contribution from other riparian owners. 

Fisher v. Kanakasabapathy a6 a“ bis ve 722 
Ratification— Principle of:—See HINDU LAW—JOINT FAMILY. 371 
Registration Act, Ss. 3 (1) 17, Sub-Ss.1 and 9— — Registra- 

tion of compromise decree relating to cases, if necessary :—The 
provisions of the Registration Act do not apply to proper judi- 
cial proceedings whether consisting of pleadings filéd by thé 
parties or orders made by Court. [20 A 171. ef. to.] Decreés and 
orders are clearly outside | the scope of S. 17 of the Registration 
Act whéther they relate to leases or not; and Snb-S. 2 of S. 17 
„has not the effect of making decrées atid orders telating to 
leases compulsorily registrable. Provisds are ofteti ingerted 
unnecessarily exc&épting casés which would not otlièrwiše fall 
within the enactment for the purpose of reinoving apprehen- 

sions, and ¢ases not otherwise clearly outside the seope of an 
enactment cannot be brought within it by añy infèrèñcėé foutd: 
ed on the terms of the proviso. (2` That the compromise was 
not bad for want of registration, whether it related to the lands 
incltided in the snit or not, either utider S. i7 of the Registra- 
tion Act or under-$. 107, T. È. A. 

Natesan EAS ty v. Vengu Nachiar se . . 20 


——=S. 17— Immoveable properiy»—Fiture ore of 
melwaram— Lessee in occupation under itnve gislered lease à trés- 
passer whére lease registvable—Dainages :—Fituré rent is á 
benefit to arise 6ut of land within the Meaning of thé Registra: 
tion Act, and cofisequently 4 léasé of the melWatani tight fot a 
future year is coipulsorily řègišträble ifthe valñë of the intet- 
est created by the document is Rtipeés oné htindréd or tip: 
wards. A person occiipyitig lait undètä leasé Which iè in- 
admissible in evidence for Want of régisttition isa, trespasiét 
and consequently lidble in dainages to the real owner: 

Mangalasamiv. Subbiah Pillay .. és Z s 966 


Religious Endowments Act, S, 10—Mandatory—Original com- 
miltee of three—Death of one—Surviving two, powers of—Ap- 
pointment of trustee by the surviving two-- Validity—C. orporation, 
analogy to:—Sections 7 and 10 of the Religious Endowments 
Act are mandatory : and where in a committee which originally 
consisted of three meinbers, one died and the vacancy remained 
unfilled; Aedd that the surviving two did not form a committee 
and consequently an appointment of a person as trustee by thein 
(the remaning two) was ot an valid appointment. [Narayana 
Aiyar v. Kuthalam Pillai I. L, R.22 M. 481 distinguished. ] 
Objzer :—The Committee shall. not consist of less than the num- 
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ber originally appointed. Rules based on the analogy of the 
English law relating to corporations are not applicable to the.. 
case. 


Santhalva v, Manjanna Shetty ` y a o 814 


t Š 
Katlai manager—Suit for share in tasdik against temple 
trustee—Limitation :—See LIMITATION Act, ART. 10 ee 374 


Suit by worshippers against temple trustees and 
their alienees for declaration that alienation is invalid and for 
possession—Decreé, form of:—In a suit by the worshippers of a 
temple to have the alienation of trust property by some of the 
defendants, trustees, to the other defendants declared invalid 
and for possession to the trustees, the proper decree to be made, 
if the Court be of opinion ‘that the alienation is invalid, is to 
decree possession to those defendants who are trustees. And 
the trustees need not be referred to a separate Suit for the pur- 
pose. As the trustees will hold possession not on their own 
behalf but only as trustees, no injunction restraining them 
from alienating is necessary. 


Subramania Iyer v. Nagarathna Naicker... sià ; I5I 


‘Temple— Scheme suit— Jurisdiction, original, of 
High Court over scheme suit as regards mofussil temple.—See 
C.P.C., S. 92 .. RS Ge a aus’ as sae 387 


Trustee's powers of alienation. over corpus— Trustees posi- 
tion—‘‘ Necessity,” meaning of:—An alienation of temple pro- 
perty on a permanent lease at an unvarying rent on a fixed pre- 
mium is not sustainable though it was a house site and was not 
producing any income before the date ofalienation. [Maha- 
ranee Shibessouree Debia v. Mathooranath Acharji (13 M.I.A. - 
270), Mayandi Chetti v. Chokkalingam Pillay (1.L.R. 27 M. 291), 
Abhiram Goswami v. Shyama Charan Nandi (I.L.R. 36 c. 1003) 
referred to. and followed] and the fact that the alienation 
was,in favour of a charitable institution: or for the supposed 
good of the public is irrelevant to the consideration of the 
question. Oditer :—A Shebait isin a position analogous to 
that of the guardian of an infant heir; and he cannot alienate 
the corpus of the estate except for sufficient necessity. A 
decree can also be passed against the corpus of the property. 
A necessity justifying alienation of rent and income will not be 
such as will justify an alienation of the corpus. Alienations of 
the corpus ought only to be resorted to asextreme measures in 
the absence of other reasonable means of providing for the 
needs ofthe temple. The requirements of daily worship, of build- 
ings suitable for the carrying on of such worship and even of 
the essential festivals intended to cultivate the religious emo- 
tions of the section of the public for whose benefit the temple ` 
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is dedicated, may afford grounds for the alienation of part of 
the corpus. Necessity as regards an human infant and au idol 
may vary. [Observations in Vidyapurna v. Vidyanidhi (I.L.R. 
27M. 435, 465) commented on and doubted. Abhiram Gos- 
wami v. Shyama Charan Nandi (1.L.R. 36 c. 1003) and Kunwar 
Doorganath Roy v. Ram Chunder Sen (4 I. A. 52) explained.) 

Natavaja Desikar v. Palaniappa Chetity ee se 959 

Trustee—Reimbursement of—Expenditure more than 
income—liems of reimbursemeni—Limitation :—The right of in- 
demnity is incident to the position ofa trustee. The liability 
in respect of that indemnity is the first charge on the trust es- 
tate, A Shebait is entitled to be reimbursed all sums properly 
expended by him in the preservation of the trust estate, as for 
instance all moneys paid in respect of Government revenue and 
the like, and all moneys properly expended by himin defend- 
ing his position as shebait wheu challenged unsuccessfully by 
other claimants—(1878) L.R. 7 C.D. 504 ref. to—together with 
moneys properly expended by him in performing the obliga- 
tionsimposed upon him bythe trust deed. Where the income 
of the trust estate was calculated to be Rs. 10,000 a year and 
the trustee.received during the whole period of his incum- 
bency only Rs. 5,000 a year owing to the wrongful acts of res- 
pondents and consequently was driven to spend more money 
than the income in the reasonable expectation that on the cessa- 
tion of the wrongful acts of the respondent or on the inter- 
position of the Court the income would be sufficient-to defray 
the expenditure incurred in the meantime in maintaining the 
religious observances prescribed by the founder of the trust -— 
Held—(t) That under the circumstances the trustee’s personal 
estate-was entitled to be reimbursed the amount spent out of 
it for the trust. (2) That a snitfor reimbursement on the 
shebaits’ death by his heirs, if brought within six years from 
the shebaits’ death, was within time. 


Peary Mohun Mukerji v, Narendra Nath Mukerji. ee 
MACNAGHTEN | xe . IJI 
Religious office—elease to next man atid Validsty ofi—A 
renunciation of a non-hereditary religious office (viz, a trustee- 
ship of a private temple) which vested in the senior member of a 
fainily by virtue of a partition deed, in favour of the next senior, 
is invalid in the absence of any rule of succession to the office 
- binding upon the members either existing before or made at the 
time of partition. 
Sennayan v. Sinnappan .. eee 654 
Right of suit—Swit on decree debt obtained personally aia i a 
deceased Hindu—Second suit on decree against judgment-debtor's 
brothers :—See HINDU Law—JOINT FAMILY .«. . . go 
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Right of use of tank —Customary right of user—Right o f access, 
limitation of—A customary right to use a tank does not necessa- 
, tily involve a general right of access; it may be limited toa 
tight of access from one or more of the four sides of the tank. 


Husain Rowther v. Abubakar Rowther .. s af 699 


Specific Relief Act, Ss. 15,17—Contract yor sale of lands by some 
on behalf of themselves and some minors—Contract found not 
binding on minors—Contract indivisible—Decree, form of:— 
In a suit for specific performance of a contract to sell lands by 
some of the defendants on their own behalf and on behalf of 
other defendants who were minors, if it be found that the con- 
tract is indivisible, and not binding on the minors, a decree can- 
not be passed compelling a conveyance of the interest of the 
minors as well by the major defendants on whom the contract 
was found binding. [Srinivasa Reddi v. Sivarama Reddi (1.1,.R. 
32 M. 320) distinguished]. But the plaintiff is entitled to take a 
conveyance by the major defendants of all their interests in the 
properties for the purchase money agreed upon without abate- 
ment or compensation, if he be so willing. 


Subba Rani Reddi v. Seshachallam Chetty ... st ae 328 


S. 42—Declaration, suit for—Injunction no consequential 
velie/—Plainti ff out of possession—Prayer for possession, essential 
—Injunction and possession—Meaning and incidents of—Shebait 
or trustee—Status of :—Property in the actual possession of ten- 
ants is capable of possession by the landlord; and one person 
claiming to be landlord ousted by another cannot content him- 
self with suing for a mere declaration but must sue for conse- 
quential relief in the nature of possession against his rival 
claimants, and if the rival claimants are entitled to joint pos- 
session with the plaintiff he must sue for joint possession with 
them. A plaintiff, whether a temple trustee or not, cannot sue 
for a mere declaration when he is entitled to consequential 

‘relief. Injunction is only a discretionary relief, not the appro- 
priate consequential relief for a plaintiff out of possession. 
Obiter:—Possession is positive and connotes acts of dealing l 
with the property and sometimes beneficial enjoyment, but an 
injunction which restrains another from interference is negative. 
Possession and right of suit are vested in the shebait or trustee 
and not in the idol. f 


Rathnasabapathi Pillai v. Ramasami Aiyar gts T 301 


——S. 42—Hindu joint family—Suit for declaration that decree 
and sale on a morigage not binding without prayer for partition 
—Bar :—A suit by a co-parcener in a Hindu joint family fora 
declaration that a decree obtained on a mortgage executed by 
his father and sale thereon were not binding on his share on 


t 
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the ground of illegality or immorality of the cance: the execu- 
tant of the deed, is barred by S. 42 of the Specific Relief Act 
for want of a prayer for partition. (Chinna Sanyasi v. Suriya 
(LLR. 5 M. 196), Subramania Chettiar v. Padmanabha Cheltiar 


, (LL.R. 19 M. 267) referred to] 


Venkatrayudu v- Venkatarayudu 


———S. 42—Suit for declaration that mortgage decree not bind- 


ing on plaintiff's sharve—Limitation:—A suit for a declaration 
that a mortgage-decree is not binding on plaintiffs share of the 
property if brought within 6 years from the date of the decree, 


` is not barred by limitation: nor is sucha suit barred by S. 42 


of the Specific Relief Act by reason of the want of a prayer for a 
general partition even though the sharers have been impleaded 
as parties 


Velammal vy. Vavammal 


Statute—Construction :—Per Wallis J.:—Where the language of 


a section is clear and unambiguous, Courts are not at liberty to 
speculate as to the reasons which led the Legislature to alter 
that language and as a result of such speculation, to put a 
forced and unnatural construction upon the existing section. 


Abu Bucker v. The Secretary of State a Si s 


Proviso— Construction .—Provisos are often inserted unne- 
cessarily excepting cases which would not otherwise fall within 
the enactment for the purpose of removing apprehensions, and 
cases not otherwise clearly outside the scope of an enactment 
cannot be brought within it by any inference founded on the 
terms of the provisos. 


Natesan Chetti v. Vengu Nachiar .. 


Succession Act—S. 93 (ill,)—/otnt tenancy, principle of—Appli- 


cabte to gifts:—See Gabriel v. Innas .. ve . ee 


——S. 191—Dealings with property by heirs before grant of 


letters of administration :—The provision in the Succession Act 
as to the Letters of Administration relating back does not vest 
the property in the administrator before the grant of adminis- 
tration; and, consequently, until the grant of Letters of Ad- 
ministration the dealings of the heirs with regard to the pro- 
perty are valid and binding on the administration, especially 
when the dealing were after Act VII of 1901 had made Ss. 190 
and 239 inapplicable to Native Christians. 


Antony Cruz Gonzalvesv. Mathis Boopalrayan .. a 


Suits Valuation Act, S. 11—‘ Prejudicially affected the dis- 


posal of the suit on the, merits ’??—C. P. C. (XIV of 1882), S. 578— 
Jurisdiction of Civil Court—Suit for removal of trustee for 
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Suits Valuation Act— (Conid.) . Paci 
breach of trust- -Forum:—In a suit for removal ofa trustee for 
breach of trust, the value of the trust property is the guide for 
the determination of the forum. The effect of S. 11 of the Suits 
Valuation Act is simply to place over-valuation or under- 
valuation of suits on the same footing with other irregularities 
contemplated by S. 578, C. P. C. (XIV of 1882), except thatthe . | 
objection must be taken either in the Court of first instance or 
in the lower appellate Court; and the mere change in forum 
consequent on an under-valuation cannot of itself be treated 
as prejudicially affecting the disposal of the suit on the merits 
within the meaning ofS. 11 of the-Saits Valuation Act. ` 


Raghava Chariar v. Raghava Chariar oe és me 726 
Superstitions uses—Fatéhas, performance of:—Seeé MAHOMEDAN 

Law .. as Fa Si es Sa Si ie 254 
Tasdik—Swit for share in, by Katilai manager—Limitation :—See 

LIMITATION Act, S. 10 a a sie a ‘is 374 


Torts—Breach of promise—Action for procuring breach~Justifi- 
cation, plea of—~—Malice, proof of—Parent and child:—In an action 
for procuring a breach of promise of marriage against the 
mother of the promisor, malice is not the gist of the action, but 
proof of malice will be a suficiént answer toa plea of justifi- 
cation. A parent or guardian may well advise his son or 
daughter to break off an improvident engagement to an un- 
worthy suitor, but if he does so maliciously and by mis- 
representations, he makes himself liable in damages. 


Miss Colquhoun v. Mrs. Smithers .. 7 sig? “ih 4 Sie 734 


Highway—Procession—Right to go in—Cause of action— 
Special damage when not necessary—Magisterial prohibitory 
order, good cause'of action :—Magisterial orders prohibiting 
people from going in procession in public streets are, without 
special damage, a cause of action for the sustainability of suits 
by a member of the public for a declaration and injunction 
with regard to their right to go in procession. 
Muthayya v. Sodalai Muthu a ais ne ʻi 119 


Special damage— Obstruction of view toa curusady—No 
special damage to worshipper—No right of suit:—A possible 
obstruction toa procession is no special damage. The plain- 
tiffs, certain of the worshippers of St. Jacob’s Church, brought 
a snit for removing certain constructions made by defendants 
ona part of the public road in front of their church, on the 
- ground of obstruction of the plaintiffs’ view of a curusady: 
Held—That.the plaintiffs have no cause of action and that the 
suit was not sustainable. 
Costha v. Savarimuthu f i si Ary ae 367 


jI 


Transfer of Property Act, S. 4—Not applicable to gi ee See— 
Gabriel w. Innas z. ae i ie 5 or 377 


——-S. 6 (d)—Right to future maintenance—Alienability—Con- 
tract Act, S.16—Undue influence—* Position to dominate”— 
Cases before amendment—Hard and unconscionable bargain— 
Advice—Relations :—A right to future maintenance of a Hindu 
widow made payable by agreement or decree is alienable. A 

- right to future maintenance is not an interest in property re- 
stricted in its enjoyment to, the owner personally within the 
meaning of Cl. (d) of S. 6, T. P A. The word ‘‘relations ” 
in S. 16 of the Contract Act means not only the personal 
relations but the circumstances in which the contract was 
entered into. The fact that the bargain was a hard one 
Ys noground for relief; and urgent need of money on the 
part of the borrower does not of itself place the lenderin a 
position to‘dominate the will withiu the meaning ofS. 16 of 
the Contract Act. The fact that the borrower had the advice 
of a Vakil while borrowing does not preclude the borrower from 
asking for relief or the Court from exercising the jurisdiction 
given by S. 19-A of the Contract Act. Cases decided before the 
amendment can be looked into as throwing light on the ques- 
tion as to what circumstances will give rise to relations which 
place one party to a contract in a position to dominate the will 
of the other party. 


Annapurni Nachiar v. Swaminatha Chettiar vs s 785 


S. 53—Fraudulent transfer—Conversion of land into 
cash to defeat creditors—Trans feree’s good faith—Onus—Dis- 
charge of mortgage ‘with purchase-money—Lien of trans- 
feree:—A transfer ot immoveable property effected by the 
vendors with the intention of putting their property beyond 
the reach of creditors by converting laud into cash is voidable 
under S. 53 of the Transfer of Property Act, but the transferee 
will be entitled toa charge on the property to the extent to 
which the purchase-money went towards the discharge of 
debts secured on the property. Per Wallis J.:—A sale effected 
with the mere object of preferring some of several creditors is 
not voidable under S. 53 of the Transfer of Property Act. The 
onus of proving good faith and consideration is on the trans- 
feree. G : ar ns + g x 
Palamalai Mudaliar v. The South Indian Export 
Company, Lid. Sa oe ah . we aa 2Iz 


S. 73—Substitution of securities—Morigage of undivided 
share by co-parcener in Hindu undivided family prior to parti- 
tion: A mortgagee of an undivided share in the common pro- 
perty orofone of the joint ‘properties before partition from — 
one of the sharers is only entitled to proceed against the substi- 
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tuted property which falls to the share of the mortgagor at the 
partition unless the partition has been unfair or in fraud of the 
mortgagee. [Lakshman v. Gopal (23 B. 385) distinguished. ] 

Muthia Raja v. Appala Raja ws oo ose Fs 393 


———_S.. 78—Prior mortgagée allowing title deeds to be with mort- 
gagor-—Priority of subsequent mortgagee :—The circniistancé 
that a prior mortgagee leaves the title deeds with the mortga- 
gor would, if unexplained, justify the postpohement of his 
security tothe security of another created by AER of the 

- deeds. 
- Maung Tha Huyin v. Maung Myasu (LORD MACNAGH- 
TEN). e . oe an ve oe ve 153 

S. 78—Prioity of mortgages—Gross ne gligence—Considera- 
tion :—The same importance does not attach to the possession 
of title deeds in the mofussil as in the city of Madras and 
facility in inspecting the registry provided by the registration 
law should be taken into account in determining whether there 
was gross negligence in the prior eicumbrancer. 





Chettiappa Chettiar v. Peviasami Thevan .. 979 
——S. 100—Charge—General and specific jasgnige Wida 
and indefinite language :—See DEED—CÓNSYRUCËION. ... 407 


———_S. 105— Lease — Essentials of—Writing not signed by lessor, 
ifvalid—Evidentiary value of writing :—A writing evidencing | 
. a lease can be used in proof of the oral letting accompanied 
with delivery of possession, evéh though thé writing does tot 
amoutit to a'lease, not having - been signed by the transferor. 
Per Krishnaswami Aiyar J :~Whether a written lease to be 
valid should necessarily be signed by the lessor? 


Chinnaswami Padayachi v. Avayambal .. si ae 298 


———S. 107—Trans feror and trans feree—De livery of possession 
— Essentials :—In India attornment by the tenants liable to pay 
rent and receipt of rent from them are not necessary to give the 

- transferee.possession of the rent even where the transferor has 
possession to give ; and where the transferor has no possession 
to give, all that he need do is to send a notice to the lessee to 
pay the rent tothe trausferee, There was sufficient delivery 
of posssesion in the case by plaintiffs giving notice to the 
lessees in possession to pay rent to the defendant’s father. ` 


Natesan Chetti v. Vengu Nachiar toe “ 20 


—__—_-Ss. 112, Cl, 111 (g) —Ejectment suit—Lease jee the 
Act—Concurrent suit Sor vent—No waiver of forfeiture—* Act 
showing intention to determine lease”:—A forfeiture is incurred 
if the landlord's title is denied. Itis not necessary that the 
denial of the landlord’s title should be accompanied by an 
assertion that the title is either in the defendant or some third 
person. Where a lease is determined by the plaintiff's election 
to treat the lease as at an end, a claim for rent prosecuted dlong™ 
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with a prayer for ejectment could not negative the plaintiffs’ 
title to seek ejectment. In the cases of leases before the Trans- 
fer of Property Act,the institution of the action for ej ectment on 
the ground of forfeiture would ‘itself amount to the manifest- 
ing of the intention to determine the tenancy, though in the 
cases of leases after the Act, it is impossible to treat the institu- 
tion of the suit as itself the act necessary for determining the 
tenancy. [Venkataramana Bhatia v. Gundaraya (LL.R. 31 M. 
403.)] 
Padmanabhaya viRanga œ.. s S vs one 930 


Trustee—Reimbursement—Suil by heirs of Shebait--Limitation :— 
See RELIGIOUS ENDOWMENTS oe Some. ae s 171i 


Vakil—Right to terminate suit by oath of opponent—None, if not 
specially authorized:—A vakil, unless specially empowered, 
cannot bring a suit toa close by offering to be bound by the 
oath of the opposite party in a particular form. [Sadashiv 
Rayagiv. Maruthi Vithal (1.L.R. 14 B. 455) followed.] 


Ramasawmi v. Ramasawmi ee sie a i 386 


Vendors and purchasers—Deposit—Breach of contract—For- ' 
feiture :—See Contract Act, S. 64 re is ei 230 


—Sale of one of two houses belonging to the same person— 
Projection in a house—Right of the purchaser of the house to the 
space above and below:—Where two houses belonged to one 
owner andapartof one projected over the other and the two 

' houses were sold to different vendees: Held that the projection 
belonged to the purchaser of the house of which it formed part, 
but that the purchaser was not entitled to the space above and 
below the projection [Corbet v. Hill (L.R. 9 Eq. 671) followed] 
and that,the owner of the other house was not entitled to raise 
a construction resting on the projection, such a construction 

` being a trespass. 


Saminatha Sastrigaly. Pathma Bibi 7 me, a 736 
Waste lands— Ownership in—Crown, rights of:—Seeé CROWN .. 66 
Waiter-course—Possessory title:—See POSSESSORY TITLE 
Will—Construction—“Ekopithu"—Nature of estate taken :—A testa- 

tor bequeathed the plaint properties toone Rand Vand his 
adopted son Ķ to be enjoyed by them from generation to genera- 
tion “ekopithw’, i.e., “harmoniously.” There was also a gift in 
ths same will of an absolute estatein certain other property to 
his adopted son X. Held—on a constraction of the will—that the 
estate was to be enj oyed by the three devisees and their descen- 


dants without partition or alienation and that they were not to 
take as tenants-in-common. 


Authipurnam.v. Appasawmi os oes an a 9S 
I0 l l 
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Excculor—Estoppel—Adverse title to will:—Au executor under 
a will who has accepted the office of executor and has acted as 
such. is estopped thereby from setting up an adverse title to the 
property disposed of by the will. 


Munisami v. Maruthammal ua we ae ae 687 


Mutual and goint witlsx—Revocability by one after the death of 
the other — Advantage’ ‘—Meaning of —Estoppel :—Two persons 
may agree to make mutual wills which remain revocable during 
the joint lives of either with notice to the other, but become 
irrevocable after the death of one of them if the survivor had. 
taken advantage of the provisions made by the other. The ad- 
vantage so taken should be one obtained by the survivor under the 
provisions of the will. Per Krishnaswami Aiyar J.—It is not com- 
petent to any person to set up that the will is irrevocable in the 
absence of a plea that there was an arrangement between the two 
persons who made their wills that each should stand by the other. 
A husband and his wife made, by means of a single testamentary 
instrument, dispositions of their separate properties in favour of 
their daughters and a daughter’s son. The husband died ; and 
subsequently the wife made a gift to her daughter of her pro- 
perty disposed of by her already in the joint will in favour of 
the plaintiff, her grandson. The dispositions were to take effect 
under the will only after the death of both the husband and the . 
wife. Held that the will of the lady was revocable and that the 
advantage that she derived by inheriting her husband’s estate 
after his death not being one derived under the will but under 
the ordinary law of inheritance governing tHe parties, she was. 
not precluded froin revoking the will by a subsequent disposition. 





Minakshi Ammal v. Visvanatha Aiyar "m vee oe 339 


—— Settlement —Deed—Construction— Tests—Form — Registration 
—Future tense, use of—Life estate, reservation of:—A deed in form 
purported to be an agreement and was registered. It contained 
no clause of revocation and declared that the executant’s future. 

‘debts will not be binding on the properties; and the instrument 
went on toprovide ‘after my lifetime both of you’ (wife and daugh- 
in-law) “ shall not only get the right due to me in the said lands 
but also divide and enjoy in equal shares the income.” Held :— 
That the instrument was a settlement and nota will. One of the 
invariable tests in determining whether an instrument is testa- 
mentary or not is to see whether it is revocable. The use of the 
future tense is not a conclusive test when the intention is other- 
wise clear; nor even the reservation ofa life estate will render a 
settlement the less so. The form of the instrument andthe 
fact that it was registered, though matters. to be taken into ac- 
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count, are not in themselves conclusive as tothe determina- 
tion of the character of the instrument. 


Rajammal v. Authiammal si 


Witness—Citing opponent as :—The nnworthy effort of the advo- 
cate on each side in India is to force his opponent to produce 
his own clientin order that he himself may have the opportuni- 
ty of cross-examining that client. It is a vicious practice, 
unworthy of a high-toned or reputable system of advocacy. It 
must embarrass and perplex judicial investigation, and, itis to 
to be feared, too often enables fraud, falsehood or chicane to 
baffle justice. 


Lal Kumar v. Chiranji Mussammat Lat. [LORD ATKINSON.) 
Words :—General estate :— See LIMITATION AC, Art. 36 .. 
—_——Company varu :—See Cr. P. C, S. 235 ae s 
——Charge :—See Cr. P. Co, S. 437 0 a sia s 

: Meanings of :—NEGOTIABLE INSTRUMENTS ACT 


Zemindar—Permanent tenant—Underground rights :—Where the 
title of the zemindar to a village as part of his zemindari before 
the creation of a permanent tenancy is established, he must be 
presumed to be the owner of the underground rights thereto 
appertaining, in the absence of evidence that he ever parted 
with them. [Sriram Chakravarthi v. Hari Narain Singh Deo 
(LLR. 33 C. 541) reversed.] 


Narayan Singh v. Sriram Chakravarthi. + PP “a 
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NOTES OF RECENT CASES) 
O 
; Oa Oe itd J: : Cri. R. C. 541 of 1909. 
Cri. P. C.—Charge— Alteration of —Time of—Ss. 379 426, 
L. P. C—Watver—Conviction—Ilegality. 
‘he accused was charged with and tried for an offence 
under S. 379, I. P. C. After the close of the arguments the 
Magistrate recorded that he altered the charge to one under 
S. 426, I. P. C., though there was no such alteration on record, 
and that the accused’s pleader-who was asked to cross-examine 
the witnesses waived his right to do so. The conviction was 
under S, 426, I. P.C. Held that the conviction was illegal as 
there was no alteration in fact, as the charge was sought to be 
altered at the close of the proceedings, and as the offence of mis- 
chief under S. 426, I. P.C., cannot be said to be a minor ingredi- 
ent of one under S. 379, I. P. C. . 
P. Sambanda Mudaivar for petitioner. 
The Crown Prosecutor (Fohn Adam) for respondent. 


—— 





Chief Fustice , 
Krishnaswamy Aryar x O. S. A. 43 of 1908. 
|. 1909, December 21. 

Ss. 370, 3731, C. P. C.—Insolvency pending action—No pro- 
secutton by Official Assig nee— Abatement—No locus standi for the 
insolvent. 

Pending a suit the plaintiff became insolvent. The suit 
was then adjourned for three months. At the end of that time 
neither the plaintiff nor the Official Assignee appeared on the 
day of hearing and the suit was dismissed for default. Onan 
appeal filed by the insolvert complaining that as the Official 
Assignee neither neglected nor refused to continue the suit within 
the meaning of S. 370, C. P. C., after any notice to him he (the 
insolvent) was entitled to continue the suit as havingan interest 
in the possible surplus after distribution. 









ys 2 
, Held that as on insolvency the Official Assignee alone was 
entitled to continue the suit the insolvent had no docus standi. 
T. Rangachari and P: Duraisamt Atyangar for appellant. 
T. Rajagopalachar? for respondent. 





Chief Fustice 
~ Krishnasawmy Atyar J. S. A. 683 of 1907. 
1910, Fanuary5. ` 5 
_ _ Payment to one. of several joint mortgagees—Not good payment. 
Payment to one of several joint mortgagees is not a good 
payment soas to discharge the mortgage in respect of all the 
mortgagees. 
T. Rangachartar for appellant. 
P. R. Sundara Atyar and K.N. Aiya for respondent. 
- . Meller J. 
. Krishnaswamy Atyar J.} S. A. 656 of 1906. 
1910, Fanuary 9. 

Limitation Act (IX of 1908) Art. 177. 

When in a second appeal the respondent died before the 
coming into force of the new Limitation Act: Held, nevertheless, 
that the new Act applied to the application to bring on record the 
legal representative of such deceased respondent. 


The suit was by the uralans of a temple-for injunction and 
damages;. they got a decree for both injunction .and damages, 
The person dead was one of the uralans. (The uralans were 
hereditary uralans). ` i 

‘Held : that the appeal could not go on as against the others 
and ought to be dismissed. 

Kunjunnt Nair for appellant. 

C. V. Anantakrishna Atyar for respondents. 
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NOTES OF RECENT CASES. 


Chief Fustice. 

Krishnaswamy Aryar J. | S. A. 1060 of 1907. 

IQIO, Fanuary 25. 

Hindu Law—Bandhus—Mother’s sister's son and mother’s 
brother’s.son. 

Under the Mitakshara Law, as it prevails in the Southern 
Presidency, the mother’s sister’s son isa preferable heir to the 
mother’s brother’sson. 

The Advocate-General (P. S. Stvaswamy Atyar) for appellant. 

T. R. Ramachandra Atyar and T. R. Krishnasamy Atyar 
for respondents. 


Miller J. 
Sankaran Nair J. C. M. P. 1124 of 1909. 
1910, January 26. 


Limitation Act (IX of 1908) Arts. 176, 177,—Czvel Revision 
Petitions. 


Arts. 176 and 177 of the Limitation Act extend to applica- 
tions to bring on record the legal representatives of a deceased 
petitioner or respondent in a Revision Petition under S. 115, C. 
P. C., or under S. 25 of the Provincial Small Cause Courts Act. 

T. V. Muthukrishna Aiyar for petitioner. 

© P. Nagabhushanam for respondent. 





Benson J 

Krishnaswamy Atyar J. } S.A. 737 of 1909. 

IQIO, Fanuary 27. 

Inam in the name of some persons for support of mosque— 
Inaltenable Privately or shales Court Jor private debts—Trustees 
—All must jorn in sutt. 

Unlike Inams granted to individuals as remuneration for 
services in a mosque, Inams, though standing i in the names ofin- 
dividuals, given for the support of a mosque, are not alienable 
eithet Privately o or through Court for the personal debts of those 
individuals. 

In a suit brought on behaif of a trust all the trustees must 
beparties.” [Some of the trustees who. ‘were not: parties were 

“ordered to be joined as parties in-secondappeal.|” 


4 
N. Rajagopalathar? for appellant. 
* T. M. Krishnaswamt Azyar for respondent. 





[FULL BENCE] 


Chief Fustzce q 

Miller J. ! j 
Sankaran Nair J. a Ga Bin Braida or 109 
1910, Fanuary 28, J 


Stamp Act II of 1899), S. 61, Cl. (1)—Order of a Fudge of 
the High Court on the Original Side, final. 

An order of a Judge of the High Court, sitting on the 
Original Side of the High Court, admitting a document as 


sufficiently stamped is finaland not open to revision by the =` 


High Court on, its Appellate Side at the instance of the Col- 
lector under S. 61, Cl. (1) of the Stamp Act (IL of 1899). That 
` section contemplates acase where the Appellate Court is distinct 
from the Original Court. 

The Advocate-General (P. S. Stvaswamt Atyar) for the 


Crown. 
M. A. Thirunarayanachariar for respondent. 





Chief Justice 

Munro J. A. S. 109 of 1908. 

1910, Fanuary 28, 

Maintenance decree—Mortgage of— Validity of. 

There is nothing to prevent a lady who gets a maintenance 
decree from mortgaging her tights thereunder, though S. 266 
C. P.C., prohibits its attachment. 

The Advocate-General (P. S. Stvaswamt Azyar) for appellant. 


K. Srinivasa Atyangar for respondent. 





Benson J. 

Krishnaswamy Atyar J. } S. A. 1195 of 1907. 

Igi0 Fanuary 31. 

‘Hindu Law—Morigage by father—No proof of necessity or 
family bene flt—No issue upon— Mortgagee to prove necessity. 

In a suit by an assignee from a mortgagee against a mortga- 
gor and his sous-who formed a joint Hindu family where thete 
was no antecedent debt, the plaintif has to prove . family neres- 
sity to geta mortgage decree against. the sons }. the fact. that 


5 
there was no issue- on the pointof necessity does not dispense 
with the plaintiff’s obligation to prove the same. 
T. M. Krishnaswami Acyar for appellant. 
V. Purushotham Atyar for respondent. 





Benson J. 

Krishnaswamy Atyar J. | S. A. 1158 of 1907. 

IQIO, Fanuary 31. 

Landlord and Tenant—Transfer of Property Act, S. 114— 
Equitable relief—Defences set up and acts proved may disentitle. 

S. 114, T.P.A., may well be taken as laying down the correct 
tule even as regards cases not coming within the Act. 

It is competent to the Court to refuse relief against forfeiture, 
having regard to the defences set up by, and acts proved of the 
defendants. í 

3. L. Rosario for appellant. 

T. R.K rishnaswamy Atyar for respondent. 





Meller J. 

Sankaran Nair J. | Ap. 51 of 1904. 

1910, February I. . 

Reciting Stothrapatam, Suit for—Office—Cog'nizable by 
Civil Courts. ° 

In a suit by Thathachariars of Conjeevarem fora declara- 
tion of their right to recite Stothrapatams of their Alwars and 
Acharyas in connection with the festivals and processions in the 
Conjeevarem Vishnu Temple, their Lordships held that reciting 
Stothrapattam can be an office just like reciting Vedas and Pra- 
bandams and that a suit for such an office was one cognisable by 
Civil Courts. 

[The office in question was proved also to have no emolu- 
ments.— Ep. ] 

T. R. Ramachandra Atyar and C. Narastmhachart for appel- 
lants. 

P.R. Sundara Aivar, T. Narasimha Atyangar and 
Krishnaswami Atyangar for respondents. 





Benson J. ` 
Krishnaswamy Atyar J. S. A. 1592 & 1595 of 1907. 
1910, February 


Estates Land Act, S.6—Occupancy rights under, recognised 
tn second appeal. 

In the above second appeals brought by the plaintiff-appel- 
lant for ejectment, their Lordships dismissed the suits, holding 
that the tenants who were in occupancy of the lands at the date 
of the Estates Land Act had their right to possession protected 
by S. 6 of tue Act. 

V. Ramesam for appellant. 

T. Frakasam for respondents. 





Miller J. 

Sankaran Narr J. } Cr. App. 626, 629 & 649 of 1909. 

1910, February i. 

I. P. C., S. 71=-D.P.C., Ss. 147 and 332 (read with S. 149)— 
‘Consecutive sentences under, not legal. 

Having regard to S. 71, I. P.C., it is not legal to pass conse- 
cutive sentences under Ss. 147 and 332 (read with S. 149) I.P.C. 

P. C. Lobo for accused I to 11. 

F. Adam and K. N. Atyah for accused 12. 

The Public Prosecutor (C. F. Napier) contra. 





Benson J. ° 
Krishnaswamy Atyar J. S. A. 159 of 1908. 
1910, February 2. 


Hindu Law—Mortgage by father—Mere recital of receipt 
of consideration, no evidence against son—Evidence Act, S. 32, 
CT. (¢). 

A mete recital of receipt of consideration in a mortgage bond 
executed by the father is no evidence against the son; but it is 
admissible against him after the father’s death under S. 32, Cl. (c) 
as an admission against interest. 

A. Krisknaswamt Aiyar for appellant. 

T. Natesa Atyar for respondent. 


NOTES OF RECENT CASES. 
Muller J. ; 
Munro J. A. S. 187 of 1904. 
1910, Fanuary II. 
Hindu Law—No liability to pay one’s undivided brother's 
personal debts—S. 244, C.P.C. 
“Under the Hindu Law a person is under no liability to pay 


the personal debts of his deceased undivided brother. 


No suz¢ can lie against the widow of a deceased judgment- 
debtor for enforcing the judgment-debt on the ground that she is in 
possession of her husband’s property, S. 244, C.P.C., being a bar. 

P. R. Sundars Atyar and C. V. Anantakrishna Atyar for 
appellants. i 


S. Srinivasa Atyangar, S. Srinivasa Atyar and G. S, 
Ramachandra Atyar for respondents. 





Miller J. 

Munro j. A. S. 188 of 1904. 
I9IO, Fanuary 11. 

S. 43, C.P.C.—S. 43, Contract Act. 


A previous suit having been brought against certain persons 
who were alleged to be some of the partners of a partnership 
which was declared by the decree to have been dissolved as 
. from its date and directed payment of a sum of money, a second 
suit for an account and share ofthe profits of the dissolved part- 
uership does not lie against a person or persons who were parties 
tothe former decree, and with them as parties a second suit 
against other partners also for dissolution does not lie. 


P. R. Sundara Aiyar and C. V. Anantakrishna Atyar {or 
ppellants. 

S. Srinivasa Atyangarand S. Srinivasa Adyar for respon- 
dents. 


Chief ‘Justice. 

Munro J. A. S. 183 & 184 of 1907. 

IQIO, Fanuary 12. 

Sutt for partial partition— Marntatnability of —A questien of 
fact in each case, 
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A suit for partition by a transferee from a tenant-in-cotnmoii 
of Iris share in some of the properties held in common, in respect 
of those properties alone, is not to be dismissed on the ground 
that it is one for partial partition when there is no special hard- 
ship or inconvenience in makiug a partition of those properties 
alone. Whether a suit forpartial partition is bad is a question 
which must depend upon the facts of each case and is not one 
capable of a general answer. 

P. R. Sundara Atyar and P. Nagabhushanam for appellant. 

The Advocate General (P. S. Stvaswamt Atyar) V. Ramesam 
and T., V. Narayanatah for respondent. 





Munro j. 
Rahim J. } A. S. 212 of 1905. 
1910, February 2. 
Limitation Act, Art. 125--Sutt for declaration by adopted son. 
A suit by an adopted son for declaration that an alienation 
by the adoptive mother before his adoption isinvalid after the life- 
time of the adoptive mother as not being justified by necessity 
is governed by Art.125 of the Limitation Act and is barred if 
brought after 12 years of the date of alienation, though it is not 
more than 6 years from the date of adoption. 
T. R. Ramachandra Atyar and V. Ramesam for appellant. 


P. Nagabhushanam for respondent. 





Benson J. 

Krishnaswamy Aiyar J. | S. A.°1247 of 1907. 

1910, February 2.. 

Evidence— Unregistered partition deed—Admisstbility of. 

Where the terms of a partition have been settled by an un- 
registered partition deed, such deed is inadmissible in evidence 
to prove a covenant contained ‘therein, vzz., that for the debts 
contracted by every one of the parties thereto the properties that 
fell to his share alone will be liable, as such a covenant affects 
immoveable property. 

T. V. Gopalaswami Mudaltar for appellant. 

R. Kuppusamt Atyar for respondent. 





Chief Fustice. 

Krishnaswamy Atyar J. S. A. 37 of 1907. 

1910, February 2. 

Adverse possesston—Grazing cattle on Government waste land. 

Grazing cattle on Government waste land or relinquished 
“putta land which has been lying waste isnot adverse to the 
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Goverument so as to confer an absolute title or evena right of 
pasturage as against the Government. ` 

A. Krishnaswamt Atyar for P. R. Sundara Atyar for ap- 
pellant. 

KE. Bhashyam Atyangar for respondent. 





Miller J. 

Krishnaswamy Adyar J. S. A. 888 of 1907. 

1910, February 2. 

Hindu Law—Illegttimate sons, offspring of adulterous tnter- 

course—Right of maintenance agatnst members of the undivided 
family. 
R Illegitimate sons, though born of an adulterous intercourse, 
are entitled to maintenance out ofthe family property of their 
Sudra putative father in the hands of his surviving co-parceners. 

T. Rangachartar for appellant. 

K. N. Atya for respondent. 





Miller J. 

Munro J. } A. S. 113. of 1905. 

1910, February 2. 

Hindu Law—Compromise by widow—Not alienation-- Adverse 
possession continues notwtthstanding—C. P. C., Ss. 13 and 244. 

A compromise is not an alienation so as to give a fresh 
starting point of limitation to the reversioner. 

A decree-holder in a suit for partition (who was out of pos- 
session) died, and his widow entered into a compromise by which 
she agreed to take-certain properties in satisfactionof the partition 
decree. After her death, her daughter sued to recover the share 
decreed to her father on the ground that the compromise was not 
beneficial to the estate. 

Held: 'The possession of the defendant which was adverse 
continued to be so against the estate unaffected by the fact that 
there was a compromise; and therefore the claim of the plaintiff 
was barred more than twelve years having expired from the 
commencement of the adverse possession. 

Held: also that the second suit for partition of 4 or share 
awarded by the compromise decree is barred by Ss, 13 and 244 
C. P. C. 

The Advocate-General (P. S. Stvaswami Aiyar) L. A. Govin- 
daraghava Iyer and T. R. Venkatrama Sastri for appellant. 

P. R. Sundara Atyar, P. R. Ganapathi Aiyar and 
S. Padmanatha. Atyangar for respondents. 
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Benson J. 

Krisknaswam. Atyar 5} S. A. 1468 of 1907. 

1910, February 2 & 3. . 

Hindu Law— Partition. 

Plaintiffs brought a suit for partition against defendants 1-7, 
aud 11-14. Both the Courts gave them a decree. Defendants 1-4, 
parties in possession of the properties, appealed, making plaintiffs 
alone respondents without impleading defendants 5, 6, 7 and 
11-14, who would be entitled to a 3rd share. 


Held:—1u a suit for partition relief cannot be given to one 
sharer without all the other sharers being brought before the 
Court. Hence appeal fails. Exclusion cannot be presumed from 
mere possession. Mere non-participation is not proof of exclusion." 
[ Sellan v. Chinutah*, Dhooyett Subbaraya v. Dhooyety Venkayya * 
followed. ] . 

G. S. Ramachandra Atyar for T. R Ramachandra Atyar for 
appellant. 


C. V. Ananthakrishna Atyar for respondent. 


Miller J } C. M. S. A. 29 of 1909 and 


Sankaran Nair J. . ; 
1910, February 3- C.M.P. 962 of 1909. 





High Court's decree fixing time for payment ina sutt for 
specific per formance—No power in the lower Courts to extend time— 
S. 148, C.P.C.— Deduction af costs of execution petition. 


Where in a suit for specific performance of a'sale the High 
Court fixed a time for the decree-holder paying the amount of 
the decree, the lower Courts have no power to extend the time so 
prescribed. Tae decree-holder is not entitled to deduct the costs 
of the exectttisn application from the amount payable by him and 
pay the rest. Insuch a case time fixed in the decree cannot 
be said to be one prescribed or allowed by the Code (C.P.C.) 
within the meaning of S. 148 so as to enable the High Court to 
extend the same. f 


N. Rajagopalachari for appellant. 


T. R. Venkatarama Sastri and V. Purushotham Atyar for 
_ respondent. 





le (1901) L L. R. 24 M. 44L 2. (1906) I. L. R.30 M-201 
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Miller J. 

Sankaran Nair J. S. A. 851 of 1907. 3 

1910, February 3. 

Receiver — Powers of—Can confer occupancy rights—Zamin- 
dari where tenants have occupancy rights. 

It is competent to a receiver of a Zamindary estate to confer 
occupaney rights on tenants introduced into the land by him 
when the tenants in the Zamindary have occupancy rights. 

C. R. Tiruvenkatachartar for appellant. 

S. Swaminathan for respondent. 





Munro J. 

Abdur Rahim J. | A.S. 39 of 1906. 

1910, February 3. i 

Suit for declaration of invalidity of sale—Not maintainable 
when partition can be had. 

A suit by the son for a mere declaration that a sale in 
execution of a decree on a mortgage executed by the father is 
not binding on his share is not sustainable by reason of S. 42 
of the Specific Relief Act as he can seek for consequential relief, 
viz, partition. 

P. C. Lobo and K. P. Madhava Rao for appellant. 

T. R. Venkatrama Sastri for P. Narayanamurtht for res- 
pondent. 





Benson J. 
Rahim J. ) S. A. 852 of 1906 
1910, February I4). 

Muhammadan Law—Wakf—Fateha- Distribution among 
. various objects—Partial invalidity of disposition—Income avail- | 
able for charity enhanced. 

A wakf deed executed by a Muhammadan under circum- 
stances which raised no suspicion as to the good faith of the tran- 
saction provided that a third of the income should be accumulated 
and invested in the purchase of lands for the purposes of 
the wakf ; out of the balance, the 2 mutwallis, being the 2 sons 
of the settlor, should be paidat the rate of Rs. Jo each per 
mensem, Fateha ofthe settlor and his ancestors, and feeding during 
the Ramazan, &c., should be performed, aud the balance after meet- 
ing those expensesshould be distributed among the descendants 
of the settlor, reserving for the settlor’s descendants right to call 
for accounts, &c. Held :— 

(1) Fateha for one’s self and one’s ancestors is not a super- 
stitious use, and therefore a wakf could validly be made for its 
performance. 
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(2) In the absence of .any provision as to the extent-of the 
expenses to be incurred for Fatia, &c., and the amount to be dis- 
tributed amongst the descendants, the income should be equally 
distributed between the two objects. 


(3) The provision in, favour of the settlor’s descendants is 
clearly bad under the rulings of the Privy Council. 


(4) The portion thus undisposed of would go to swell the 
amount available for charity. 


S. Srintvasa Atyangar and A. Nilakanta ` Atyar for appel- 
lant. es 


Z. A. Govindaraghava Aiyar and B. Sitarama Rao for'P. R. 
Sundara Azyar for respondent. | : . 





Munro J. 
Sankaran Nair J: ¥ C.M.A, 253 of 1900. 
1910, February 15. : 


Succession Certificate Act, S. 19—A ppeal— Order granting or 
refusing”—A ppeal against order to furnish security. 


No appeal lies from an order directing security to be given 
by the applicant at the instance of the applicant himself. 


T. Rangaramanuja Chartar for appellant. 
S. Srintoas Atyar for respondent. 





Miller J. Ap. 66 of 1905, 64 of 1907, 129 of 1907, 
Munro J. 65 and 134 of 1907, 35 and 36 of 1905, 40 
1910, February 15, -and 41 of-1905, S. A. 237 of 907. 


Madras Act IIT of 1905— Rivers, beds channels, waters, etc.— 
Ownership of —Right to water for second crop— Easements—Act VII 
of 1865—Liabtlity to pay water cess when no engagement—Onus. 


` All rivers, their beds, all channels and all waters belong by 
virtue of Act III of r9u5 to Government unless the person claim- 
ing them can prove them to be his property by grant or other- 
wise. Any Zemindar or Inamdar wishing to use such water is 
liable, though he may have a right of easement to the accus~ 
tomed quantity of water, to pay water-cess under Act VII of 1865 
unless he can show any . engagement with the Government to 
entitle him to use the water free of charge.. If such proprietor is A 
unable to show that he was -so` entitled with reference to parti- 
cular lands or any particular crop, heis liable to pay water-cess. 
in respect of the particular lands or crop in question, 
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TR. Ramachandra Atyar, P. R. Srinivasa Aityangar, DV. 
Ramesam, H. Suryanarayaniah and T.V. Narayantah for Zemindar 
and Inamdars. 


‘The Advocate-General (P. S. Sivaswami ay and P. 
R. Sundara Atyar for Government. 





‘Miller J. 
1910, aries 16. } C. R. P. 289 of 1909. 

Contract Act, S. 25, Cl. 3—“ Promise to pay’ — Statement of ac- 
count. 

Bare statement of account without more, if made beyond the 
expiry of the period of limitation cannot be a ‘ promise to pay 
a time-barred debt” within the meaning of S. 25, Cl. 3, of the 
Contract Act. l 

S. Srinivasa Atyar for petitioner. 

A. S. Balasubramanya Atyar for respondent. 





Miller J. 


Cr. R. C. 599 of 1909. 
1910, February 17- 


Cr. P.C., Ss. 367, 424—Fudgment of the appellate Court. 

The judgment of the appellate Court in actiminal case must 
comply with the provisions of S. 367, Cr.P.C., vzde S. 424, Cr. P.C. 
It isnot stfficient for the appellate Magistrate merely to say that 
he agrees in the conclusions arrived at by the lower Court for the 
reasons contained in thejudgment of the lower Court. { Yamadt 
Mulitch v. Emperor! sollowed]. 

S. Swaminathan for appellant. 

The Public rosecutor (C. F. Napier) contra. 





Benson J. an 

Krishnaswamt Atyar J. S. A. 1469 of 1907. ` 

1910, February 3. ; 

Mortgage of future rents—“ İmmoveable PAMEN 17, 
Registration Act. 

A mortgage by a Melwaramdar of future ièi due to him 
from the ryots of the village is mortgage of immoveable property 
and requires registration. 


The Advocate General (P. S. Sivaswami Atyar) and 
T. R. Venkatrama Shastri for appellant. 


C. V. Ananiakrishnatyar for S. Srinivasa Aryangar for res- 
pondent. 








1. (1907) I. L. R. 35 C. 138, — 
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Benson J. 

Ferishnasamy Atyar rI: | S. A. 737 of t908. 

1910, February 24. 

Order permitting withdrawal of suit with liberty to sue— 
Order as to costs—Payment not condition precedent unless directed 
_ bo be so. 

An order permitting the plaintiff to withdraw the suit with 
liberty to sue and directing him to pay the costs of the defen- 
dant, without more, is not an order which makes the payment of 
costs a condition precedent to the filing of the suit. S. A. 689 of 
1607 followed. 

C. V. Ananthatrishna Atyar for appellants. 

K. Naraina Row for respondents. 





Chief Justice. 

Abdur Rahim J. | A. S. 65 of 1906. 

1910, February 22. 

Religious Endowmeni— Committee—Acts during a vacancy— 
Validity of. . 

The acts of a Committee appointed under the Religious 
Endowments Act when there is a vacancy are invalid. The 
Committee can act only when there is the full number. 

P. R. Sundara Atyar avd B. Sitarama Rao for appellant. 

F. L. Rosario and K. P Madhava Rao for respondent. 


Benson J. ae 

Krishnaswami Atyar J. | S. A. 546 of 1908. 

1910, February 22. 

S. 147 (2) & (3) of District Municipalities Act—Power of 
Municipality to substitute self-closing corks for water pipes în place 
of ordinary stop-corks to prevent wastage of water. 

Under S. 147 (2) and (3) of the District Municipalities Act, 
a Municipality is entitled to substitute self-closing corks for 
water-pipes in place of ordinary stop-corks, to prevent wastage 
of water. 

G. S. Ramachandra Atyar for appellant. 

T, V. Seshagiri Atyar for respondent. 





Benson J. 

Krishnaswami Atyar J. S. A. 461 of 1908. 

1910, February 22. 

Outstanding lease—No right to suetn egectment even if lessee 
had not taken possession. 


TS 


= A suit in ejectment is not maintainable if there ‘is an out- 
standing lease executed by the plaintiff, even though the lessee 
had not taken possession at the date of the suit. 


P. Narayanamurtt for appellant. 
T. Ramachandra Row fot respondent. 


Benson J. ; 

Krtshnaswamt Atyar J. S. A. 543 of 1909. 

1910, February 25. 

Ss. 295, 490, C. P. C.—Attachment before judgment— Not an 

execution application for S. 295—Necesstty for such application 
Jor S. 295. 
. S. 295, C. P. C., requires an application for execution before 
one is entitled to rateable distribution. .An ‘attachment tefore 
judgment’ does not dispense with the necessity for such an appli- 
cation. All that S. 490, C. P. C., lays down is that if there is such 
an application no subsequent attachment is necessary. l 

S. Srinivasa Atyangar for appellant. 


. S. Padmanabha Atyangar for respondent. 





Benson J. . 

RKrishnaswamt Atyar J. } S. A. 444 of 1908. 

igio, February 27. 

Limitation Act, S. 10—Temple Trustees— Separate trustee 
Jor Kattalat—Payment by Government of a specific sum to the 
temple trustee for Kattalati—No limitation. 

S. 10 of the Limitation Act will apply to a case where cer- 
tain trustees of a temple have been for a long time receiving an- 
nually from the Government and paying to the trustees of a 
Kattalai in the temple, moneys for the benefit of the Kattalai, the 
former being regarded as trustees for the sums so received. 


The Advocate-General (P. S. Stvaswami Atyar) for appellants. 
K. Srinivasa Atyangar and S. Srinivasa .Atyar for the 
respondent. 


[FuLL BENCH. | y 

Miller J. | 

Munro J. +> §. A. 121 1908. 
Rahim J. : 


1910, March 3. 


Limitation Act, Aris. 123,120, 144—Suet by Muhamadan 
heir against a co-heir in possession, 
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The article of limitation that is applicable to a siit for parti- 


tion brought by a Muhammadan heir against another co-heir in 
possession is Art. r20 where the property is moveable, and Art. 
144 where the property is immoveable, and not Art. 123. 

F. L. Rosario for appellant. 

B. Sttarama Rao for P. R. Sundara Atyar for respondent. 

Benson J. 

Krishnaswami Atyar J. | S. A. 1435 of 1907. 

1910, March 3. 

oS. 540, C.P.C.— Party: aggrieved—Fenmt and Melkanomdar 

suing to redeem—Appeal by Fenmi alone—Maintainability of ` 

Suit by a Melkanomdar and the Jenmito redeem the defend? 
ant an alleged Kanomdar. ‘The Munsiff dismissed the suit on 
the ground that the defendant was not shown to be holding under 
a kanom from the 2nd plaintiff (alleged jeami) and also that the 
and plaintiffs title as janmi was not made out. znd plaintiff alone 
appealed to the District Court and his appeal was dismissed on the 
ground that the 2nd plaintiff had no right to recover possession as 
the property was admittedly outstanding under the Melkanom 
in favour of the ist plaintiff. Held: the and plaintiff was an ag- 
grieved party within the meaning of S. 540, C.P.C., aud was 
entitled to appeal. 


C. Govindan Natr for K. P. Govinda Menon for appellant 
F. L. Rosarto for respondent: 





_ Benson J. 

Krishnaswamt Atyar J. } S. A. 468 1908. 

1910, March 4. — 

Right of astion—Dtsturbanceo J enjoyment of water right not 
matured into easement. 

A person disturbed in his enjoyment of water from.a neigh- 
‘bouring land is entitled to maintain an action in respect of it when 
the party disturbing it is not the owner of the neighbouring land 
and is not otherwise acting with the authority of that person; 
though the right to take water may zo have matured tnto an 
easement. 

The Advocate General (P. S. Sivaswamt Atyar) for appellant. 


P. Narayanamurtht for respondent. 





NOTES OF RECENT CASES. 


Benson’ J. 

Krishnaswamt Atyar J. } S. A. 1413 of 1908. 
_ Igo, March Io. 

‘Malabar Law — Kudimai Fenmom — Dental of title— 
-` Forfeiture by. 

“Kudimai Jenmom ” is no more than a perpetual lease, and 
the grantee forfeits his holding by denying the title of his 
grantor. 

° F. L. Rosarto for appellants. 
C. V. Ananthakrishna Atyar for respondent. 





Benson J. 

Krishnaswami Atyar J. S. A. 1537 of 1908. 

1910, March 11. ; 

Anandravan of Tarwad entitled to ia) a atntain- 
ability of sutt for declaration, by. 

An Anandravan of a Tarwad entitled to the Uralanship of 
a temple is entitled to maintain a suit for a declaration that a 
certain property is the jenmom of the Devaswom, especially 
‘when he is in the actual management of the Devaswom. 

F. L. Rosario for, appellant. 

T. Richmond for respondent. 





Benson J. am bs 
Krishnaswamt Aa: S. A. 413 of 1908. 
1910, Afarch 11. 


Transfer of Property Act—Lease—Whether must be executed 
by the landlord. | 


In this case Krishnaswami Atyar J. dissents from the 
- ruling in L. L, R. 30 M. 322. 


hs _Prakasan for appellant. 
` T. Natesa Atyar for respondent. 





Chief Justice. 

` Miller Jj. C. M. A. 68 of 1909. - - 
a z -, 1910, March Ti: i 

` ` Ancient irrigation works—No duty of Government to repair 
either by common law or by contract— Whether zamindars liable. 
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Neither according to decisions nor according to the common 
law of the country till now known is the Government liable 
to repair ancient irjigation works. All the decisions, till now, 
making the Government liable were only cases of misfeasance 
and not nonfeasance. 


No implied contract has, till uow, been known to exist 
between the Government and its ryots imposing a liability on 
the Government to repair such works. The case of Madras, 
Railway Company v. Zamindar of Karvetnagaram: deals only 
with the liability of a zemindar towards his tenants, and that too 
incidentally. A zemindar may be liable, to repair such works, 
to his tenant. 


The A dvocate-Geueral (P. S. Sivaswamt Atyar) for appellant? 
N. Rajagopalachart tor respondent. 





Benson J ; 

Krishnaswamt Atyar J. S. A. 1081 of 1908. 

I9IO, March Ix. 

Service tenure created after Regulation XXV of 1802—Sutt 
Jor resumption—Burden of proof on the defendant. 


In a suit for resumption by azemindar against a person 
holding land on service tenure created after the Permanent 
Settlement, the burden of proving irresumability is on the defend- 
ant, and, as held ina series of cases in Madras, mere proof of 
long possession (40 years).ewen at a unifofm rate of Kattubadi is 
insufficient to shift the burden. 


V. Ramesam for appellant-plaintiff. 
P. Narayanamurtht for respondent-defendant. 





Benson J. 

Krishnaswamt Atyar J. S. A. 1525 of 1908. 

1910, March 11. l 

Pronote by two persons—Discharge by one—Endorsement in 
favor of stranger—Proof that endorsement ts-only a di scharge— ` j 
Maintatnabtltty of sutt for contribution. 


A pronote executed by the plaintif and denat 
father was discharged- by plaintiff who on payment got it 
endorsed to a stranger benami for himself. ‘The original 
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19. 


“amount of the pronote having been fully utilised by the rst 
defendant’s father alone, plaintiff brought this suit for recovery 
of the amount paid to discharge the ‘ebt. Held that there was 
nothing in law to prevent the plaintiff from proving that the 
endorsement was really a discharge and that on proof of dis- 
charge the plaintiff was entitled to succeed. 

V. Ramesam for defendant-appellant. 

P. Narayanamurtd for respondent-plaintiff. 





Chief Justice. 
Abdur Rahim J. A. S. 85 etc. of 1907. 
1910, March 11. 


Petition to declare a party as major—Order in the main case— 
No necessity to file similar petitions tn the others. 


A person who wasa party in a series of connected cases 
attained majority. On a petition and affidavit filed in the main case 
he was declared a major. As regards the other cases their Lord- 
ships directed that a similar order declaring him inajor can be 
made even without any petition. 


K. N. Atya for petitioner. 


Benson J. 

Krishnaswami Atyar J. S. A. 615 of 1906. 

1910, March 14. . 

Madras Act III of 1895, S. 3, Cl. (1) & (3)—Suzt for Kar- 


nam's office and emoluments in an A graharam—Not cogntsable. 


Clause 3 of S. 3 0f Madras Act III of 1895 prohibits the 
maintainability of a suit for Karnam’s office and its emoluments 
in an Agraharam village. The words ‘other offices’ in that clause 
do not mean offices other than those mentioned in Cl. (1) and (2) 
but offices in localities other than those mentioned in Cl.(1) & (2). 


P. Nagabhushanam for plaintiff-appellant. 
T. Prakasam for defendant-respondent. 





Chief Justice. is 

Abdur Rahim J. } A. S. 60 of 1906. 

1910, March 14. l ` 

Guardian and Ward—Sutt for account—Onus—A cguiescence 


—Dristharge even tf no formal release. _ 
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In a suit by a ward on attaining majority against his 
guardian for accounting to him in respect of certain items of 
account the onus of proving the truth and binding nature of 
the transactions is on the guardian and the ward is entitled to 
an explanation from the guardian in respect of them. Though 
the protection which a ward enjoys at the hands of a guardian 
extends for same time even after majority, yet acquiescence by 
the ward after majority in a breach of trust will discharge the 
guardian even if there be no formal discharge. 


K. Srinivasa Adyangar for plaintiff-appellant. 


The Advocate-General (P. S. Stvaswami At yar)and P. N. apa: 
bhushanam for respondent-defendant. 





Benson J. 

Krishnaswamt Atyar J. S. A. 718 of 1908. 

1910, March 14. 

Subrogation — Vendee undertaking to pay two mortgages— 
Cannot plead 1st mortgage against the second mortgage. 

It is not competent to a vendee who undertakes by his sale 
deed to discharge two mortgages on the land to plead as against 
the second mortgagee the first mortgage he has paid off. 


G. S. Ramachandra Atyar for appellant. 
K. Srintvasa Atyangar for respondent. 


Benson J. i 

Krishnaswamt Atyar J. S. A. 834 of 1908, 

1910, March r4. l 

Partition between widows—No document necessary even gf 
mutual reversionary rights released—Findings in order of remand 
binding on successor. 

No document is necessary to effect an absolute partition 
between co-widows even if they release their mutual reversionary 
rights. 


Findings given by a Judge on reversing a decree and remand- 
ing a case are binding on his successor. a 


G. S. Ramachandra Atyar for plaintiff-appellant. 


T. M. Krishnaswamt Atyar for defendant-respondent. 


NOTES OF RECENT CASES. 





+ : Miller J. 
Sankaran Natr J. S. A. 1399 and 1400 of 1907. 
IQIO, January 5. 


Hiudu Law—Sutt on pronote— L tabriity of reversioners. 

In a suit upon a-pro-note executed by a Hindu widow, 
Held: that the estate in the hands of the reversioners was liable 
ifthe debt was contracted by the widow in her representative 
capacity and not personally and for a purpose binding on the 

* estate. 
T. V. Seshagiri Atyar for appellant. 
P. Narayanamurtht for respondent. 





Benson J. 
Krishnaswamt Atyar J. S. A. 891 of 1908. 
1910, March 1. 


A registered deed of gift is valid without delivery of pos- 
session. 

C. V. Anantakrishna Atyar for appellant. 

K. Jagannatha Atyar for respondent. 





. Benson J. ` 
Krishnaswamt Asyar J. j S. A. 1404 of 1908. 
1910, March 14. ; . 


Suits Valuation Act, S. 11 —Undervaluation affecting origt- 
nal and appellate forum—No prejudice—No right to interfere. 
The mere fact thata proper valuation of the suit would 
have changed the original and appellate forumsis no ground 
for interference in second appeal if there is no prejudice to the 
party on the merits. [S. A. 848 of 1892 followed. | 
_ K. Srinivasa Atyangar and S. Muthta Mudaliar for appel- 
lant, 
° The Advocáte-General (P. S. Sivaswami Aiyar) for respondent, 


Chief Justice. ye 
.. Abdur Rahim J. } O. S. A. 39. of 1908. . 
1910, March 16 & 17. 


Vendor and Purckaser—A gents authirity Extent tf. vol 
entrtled to receive purchase-miney. 
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A generaj authority to a person to sell immoveable property 
does not include authority to receive the purchase money from 
the vendee on behalf of the principal. [Mynn v. Folife and 
Viney v. Chaplin ? folliwed.] 

An agent to sell land has no implied power to receive the 
purchase-money. 

If a person is authorised to settle the terms of an intended 
sale he has no power to conclude a contract of sale on behalf of his 
principal. | 

V. Mastlamant Pillai for defendants-appellants. 

A. Krishnaswamt Atyar for plaintiff-respondent. 





Benson J.. 
Krishnaswamt Atyar J. S. A. 899 of 1908. 
1910, March 18. 


Native Christians—Intestacy— Grant of Letters of ‘Admints- 
tration— Alienation before grant by the heir of his share— Validttyof. 

An executor derives his right to represent the estate of the 
testator by virtue of his appointment in the will and therefore 
represents the estate from the.moment of the testator’s death and 
even before the grant of the probate, but an administrator derives 
his right to represent the estate only from the grant of letters of 
administration by the Court, and before’ the grant of letters the 
heirs of the deceased have a right to deal with the estate and are 
not prohibited by any law from so dealing,with it ; so any alie- 
uation made of the share of an heir either privately or through 
Court before the grant of the letters is valid and binding on the 
administrator. 

Foseph Satya Nadar for nlainiti@appellaat, 

G. Devasagayam for defendant-respondent. 





Benson j. sa f 

Krishnaswami Atyar J. | S. A. 1452 of 1908. 

1910, March 18. 
District Boards Act, Ss. 76, 148, 149—Ilegal levy of land 
cess by Collector—Handing it over to District Board—Tort—Lta- ~ 
bility of Cotlector—No liability of District Board. 

A Collector acting in, excess of the authority conferred by 
S. 76 of the Local Boards Act and collecting land cess when not 
due is liable to be sued ag a tort-feasor. 





+2 R R. 802. . . ., & LL. J.Ch 434, 
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The District -Board for which he so purports to collect is not 
liable to the person from whom the collection is made even if 
the money collected is handed over to the District Board. 


T. Subramanta Atyar foz appellant. 
The Government Pleader (C. F: Napzer) for the Collector. 





Benson J. 
Krishnasawmt Atyar J. S. A. 1501 of 1908. 
1910, March 18. 


Perpetual service tenure tn temple—Neglect of serotce—Emo- 
luments—Resumption— Right to. . 

A person having a Kazhakkom Karaima service in a Deva- 

* swom (z.¢., a perpetual ministerial service) to which emoluments 

are attached is liable to have his services dispensed with, for neg- 
lect or refusal todo the work, by the Uralan (Trustee) and the 
“emoluments may be resumed. 

T. R. Ramachandra Atyar for plaintiff-appellant. 

P. R. Sundara Atyar for defendant-respondent. ` 


pe 





Wallis J. 
Munro J. S. A. 1712 of 1908. 
19:0, March 18. 


Attachment before judgment—Ss. 483, 485, C.P.C.—Trans fer 
of suit from Court making conditional order of attachment— Power 
of the Court to which the sutt ts transferred. 

After an interim order for attachment before judgment, 
the suit was transferred to another Munsiff’s Court. Held: 
though the Munsiff to whom the suit was transferred had no 
local jurisdiction in respect of the property attached, he had by 
implication of law authority to make the order absolute. 

K. N. Atyya for appellant. 

G. S. Ramachandra Atyar for respondent. 


Benson. J. 

Krishnasawmt Rae J. S. A. No. 1961 of 1908. 

1910, March 18. 

t Public road’—Meaning of—M. adras Act V of 1884, S. 4y— 
Vesting of public road. ; 

A public road, though not defined in Madras Act V of 1884, 
is one over which the public have a right of way. A mere 
right of passage over the road for cattle of the neighbouring owner 


24 


z.2., teaants of a zemindar, does not necessarily make it a public 
road. S. 49 of Act V of 1884 vests all public roads in the District 
Board. ; 
7 V. Ramesam for plaintiff-appellant. 

T. M. Krishnaswamt Atyar for defendant-respondent. . 


Benson. J. a tad 
V. Krishnastamt Atyar J. S. A. 648. of 1908. 
1910, March 21. 


Guardian—No power to revive barred debts. 

A guardian (mother) has no power to revive barred debts and 
the revival does not bind the minors. f 

V. Purushotham Aiar for appellant. 

R. Rangaswamt Atyangar for respondent. 





Munro J. 

Sankaran Narr j. S. A. 1726 of 1908. 

1910, March 23. 

Water cess— Act VII of 1865—No engagemeni—Litabtlity to 


pay prima facte—Standing Orders of Board of Revenue on the 
subject—Only departmental rules. 

A person is liable to pay water cess under Madras Act VII of 
1865, unless he shows an ‘engagement’ with the Government 
either express or implied to the contrary. The Standing Orders of 
the Board of Revenue on the subject of levying or remitting 
‘water cess have only the force of departmental orders and the acts 
of Revenue officials under those rules do not create any engage- 
ment. . 

The Government Pleader (C. F. Napier) for appellant-defen- 
dant. eae 

T. Prakasam for plaintiff-respondent. 


Munro J. 
Sankaran Narr J. l S. A. No. 1820 of 1908. 
1910, March 23. J 


Religious office—Release to next man entitled—Validity of. 

A release in a partition deed of a religious office (vzz., a 
trusteeship of a private temple) vested in the senior member of a 
family in favour of the next senior is invalid in the absence of 
any rule of succession to the office binding upon the members, 
either existing before or made at the time of the partition. 

P. C. Lobo for plaintiff-appellant. 

C Madhavan Natr for defendant-respondent. 
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-. Chief Fustice. 

Sankaran Nair J. } O. S. A. 50 of 1907. . z 

1910, March 23. l í ; 

Hindu Law—Illegitimate son’s share. 

The share of an illegitimate son, when there is also a 
legitimate son, is half of what a legitimate son actually gets 
and not half of what he would get had he been a legitimate son. 
l T. Rangachariar and K. Fagannada Aiyar for appellant. 

‘C. S. Venkatachartar and C. S. Govindaraja Mudaliar for 


respondent. 


Benson J. A 

Krishnaswami Atyar 1} S. A. 1861 of 1908. 
* 1910, April x. 

Lease—Forfeiture by denial of title—Transfer of Property 
Act, S.111-—Act antecedent to suit determining lease not necessary. 

In the case of leases before the Transfer of Property Act, 
it is not necessary that the landlord seeking to recover possession 
on the ground of a denial of title by the tenant should indicate 
his inténtion to determine the lease by an act antecedent to the 
institution of the suit. 

B. Sitarama Rao for appellant. 

K. Y. Adiga for respondent. 





Chief Justice. l 

Abdur Rahim J. . fa S. 78 of 1906 & A.S. 180 of 1905, 

1910, Apri I. 

Altyasantana Law—Self-acquisition and joint family pro- 
perty. 

Where the Ejaman of au Aliyasantana family has family 
funds and also his own funds at’ his disposal, though neither is 
by itself found sufficient to provide funds for the purchase, in 
the absence of any evidence tothe contrary, the whole is to be 
presumed to be family property. 

K. Narayana Row and P. R. Sundara Atyar for appellant. 

P. C. Lobo and K. A. Madhava Rao for respondent. 





Benson J. 
Krishnaswamt Atyar J. S. A. 396 of 1908. 
1910, April r. 
Hindu Law—Giftof land for a spiritual pur pose— Validity of. 
Gift by the daughter of a comparatively small portion of the 
jand belonging to her deceased father on the ọccasion of the 


Ty 
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Sraddha of the father at the Pushkaram is valid. Gifts for spiri- 
tual purposes by a limited owner though not strictly necessary, 
yet considered proper and reasonable by the community, are 
valid as against thereversioner provided they are for the spiritual 
welfare of the deceased ancestor. 

Nagabhushanam for appellant. 

Narayanamurtht for respondent. 





Benson J. 

Munro J. | -S: A. 1680 of 1908. 

1910, April 5: . 

Limitation Act, Art. 110-—-Tenant helding over after termi- 
nation of registered lease. - 

When a registered lease is cancelled and the lessee holds on 
on the same terms, the rent is no longer payable under a con- 
tract in writing registered and the article of the Limitation Act 
that is applicable to such claim is Art. 110. ee 


P. R. Sundara Atyar, M. B. Doraisami Atyangar and 
S. Muthia Mudaliar for appellant. a 
Swaminathan for C. F. Napier-for the respondent. 





Munro J. 


S. A. 999 of 1906. 
1910, April 5. 


Benson J. | 
Mortgage by life-tenant—How far binding on remainderman 


when life-tenant not guardian. 


‘A mortgage bond executed by the widow of the last male 
owner’ taking a life estate in the immoveable property of her 
husband under a will by the husband, both for herself and as 
guardian of the minor remainderman for payment of the debts 
of the deceased, his-funeral expenses and for the expenses of 
marriage of the remainderman cannot bind the latter when the 
minor has another guardian, and the widow is neither the exe- 
cutor under the will nor 4 testamentary guardian. 

A mere direction to spend Rs. 500 out of the estate for the 
funeral expenses of the testator does not make the legatee who 
is so directed, an executor by implication. 

T. Rangathartar and S. Muthia Mudalsar for appellant. 

P. R. Sundara Atyar and B. Sttarama Rag for respondent, 
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Sankaran Narr J. 

V. Krishnaswamt AtyarJ.} S.A. -04 of 1908. 

1910, Aprzl 6. 

Owner of land liable to re-distribution—Tort in respect 


thereof —Non-joinder of others—Matntatnability af sutt, 


The fact that the land held by the plaintiffin his own right 


as one of the co-sharersin a village is liable for redistribution 
at the time of next redistribution is no ground for holding that 
the plaintiff is not entitled to bring a suit in respect of a tort, 
without joining the other co-sharers. 


V. Ramesam for appellant. 
T. Rangachari for respondents. 





Miller J. 
Abdur Rahim J. S. A. 2 of 1909. 
I910, April 6. 


` Aliyasantana law—M origage for defence in criminal case— 
Upheld as binding, though not in connection with family property- 


No hard aud fast ` rule can be laid down as to how far ex- 


penses incurred in the defence of individual members of a 
Tarwad in criminal proceedings may validly be paid. by hy- 
pothecating family property. A mortgage , for payment of the 
expenses of the defence or the yejman and some members of the 
tarwad was upheld in this case as binding on the Tarwad. 


B. Sitarama Rao for appellant. 
K. Ramanatha Shenot for respondent. 


Sankaran Nair J. ` 

Krishnaswami Atyar J. L. P. A. 152 of 1909. 

1910, April 7. i 

Registration Act, S. 17— Lease for 3 years for consolidated 





ventof Rs. 56. 


A lease for 3 years for a consolidated rent of Rs. 56 does not 


require registration under S..17 of the Registration Act. 


\ 


Miller Jj, 


K. N. Atya for appellant. 
M. Narayanaswamt Azyar for respondents. 





Munro J. - S. A. 1213 of 1908. 
1910, April 7. 


Revenueisale—Land other than land on whtch arrears are due— 


Sale free of tncumbrances nevertheless. 


When the defaulter’s land is sold for.arrears of land. revenue, 


the sale passes title free of all incumbrances though the sale is in 
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tespect of arrears due from some other land belonging to the 
defaplter. 


The Government Pleader (C. F. Napter) for appellant. 
V. Ramesam and P. Narayanamurthi for respondents. 





‘Miller J. 

Abdur Rahim J. S. A. 1796 of 1908. 

1910, April 8- 

Hindu Law—Sutt by father—Whether res gudtcata against 
sons —No presumption of representative character. —S.13, C.P.C. 
(ATV of 1882). 

There is no presumption thata suit brought by a Hindu 
father is in the absence of anything to the contrary in the plaint 
etc. in his representative character so as to make a decree there-" 
in ves judicata as against his sons. 

Advocate-General (P.S. Sivaswami Atyar) and P, S. Subra- 
manta Atyar for appellants. 

T. Narasimha Atyangar and T. N. Rajagopalacharz for 
respondents, 


~ Miller J. 

Abdur Rahim J. ` } C. M. A. 200 of 1908. 

1910, Apri 8. 

S. 230, C.P.C. (XIV of 1882)—Limttation Act, S. 7. 

More than 3 years after an application for execution was 
made by the decree holder and granted within the meaning of 
S. 230, C. P. C., and more than 12 years from the date for pay- 
ment fixed in the decree a minor son of the decree-holder (who 
died soon after the first application) applied for execution. 

Held that S. 230 was absolute and S. 7 of the Limitation 
Act did not save the bar. ; 

T. Subramania Atyar for appellant. 

T. Rangachari and N. Rajagopalachari for respondents. 


— 





Benson J. 

Munro J. L. P. A. 153 of 1909. 

I910, April 8. . 

Promissory Note—Burden of proof—Alleged consideration 
found againsi—Burden on payee to prove other consideration. 


Where the plaintiff, the payee of a promissory note, alleges 
a particular consideration which also appears on the face of the 
pro-note and it is found against, the bùrden is upon him to 
show any other consideration, and it is not opėri to him to.rely 
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upon the general presumption as to consideration applicable to 
negotiable instruments. . 
Hon ble T. Richmond for appellant. 
M. Narayanaswamit Azyar for respondent. 





Munro J. 

Sankaran Natr J. Cr. 4. 42 of Igro. 

1910, April 12. 

Indian Penal Code, S. 471—Using a genuine certified copy 
of a forged document. 

A person using a genuine certified copy of a forged documen 
_ (here the Register in the Registration office) cannot be convicted 
of the offence of using as genuine a forged document. 
* Dr. Swaminathan and B. Sitarama Rao for appellant. 

Public Prosecutor (C.F. Napzer) for the Crown. 





Benson J. 

Rahim J. | S. A. 1041 of 1907. 

I910, April 12. l 

C. P. C., S. 591—Interlocutory order not appealable made sole 
ground of appeal—Matntainability of appeal. 

Where under S. 591, an order not appealable as such is 
made the sole ground of objection to a decree appealed against, 
and objection was taken that the appeal was not maintainable : 
Held, that the appeal was from a decree within the meaning of 
S. 591 which allows an appeal solely on the ground of impro- 

` priety of an interlocutory order. Sher Singh v. Diwan Singh’ 
not followed. 

L. A. Govindaraghava Iyér for appellant. 

C. R. Thiruvenkatacharzar for respondent. 





Munro J. SEG S 

Sankaran Narr J. S. A. 1654 of 1908.. 

1910, A ril I5. - i 

Hindu Law—Remarriage— Custom — Return of jeweis:— 
Reasonable. 

Their Lordships accepted a custom which was held proved 
by the lower Courts, vzz., that on remarriage of a widow she is 
to recover the money paid by her to her deceased husband and 
the husband’s relations to receive back the jewels given by him 
to her. 

T. V. Muthukrishna Atyar for defendant-appellant. 

T. Prakasam for plaintiff-respondent. . . 
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Chief Fustice. f , 
Abdur Rahim J. A. S. 183 of 1905. 
1910, April 15. 
Limitation Act, S. 1~—Acknowledgment—Court Kä Ward s— 
Collector—Power to acknowledge. 

' It is competent to the Court of Wards as well as the Collec- 
tor, where the Court of Wards has delegated the powers of 
management to the Collector, to acknowledge: adebt due from 
` the P Enee: 


C. F. Napter for appellant. 
Howble 1. V. Sheshagiri Atyar for respondent. 





Benson J. 

Krishnaswamt Atyar j ! ' S. A. 1903 of 1908. 

1910, April ar. 

Trusteeship—Board of Revenue and Taluk Board—Appotnt- 
ment of Trustee by Taluk Board, effect of. 

The Taluk Board to whom the Board of Revenue has 
delegated the conduct of a charity cannot in its turn appoint ‘a 
trustee so as to divest itself of all power of interference. 

The Advocate General (P. S. Sivaswamt Atyar) and T. Natesa 
Atyar for appellant. 

Howble T. V. Seshagiri Atyar for respondent. . 





Benson J. . E aa 

Krishnaswamt Atyar J. S. A. 699. of 1903; ; 

1910, April 22. 

Fudgmeni—Oral evidence dismissed summarily from con- 
sideration. i 


It is not open to a Judge to dismiss tue oral. evidence from 
consideration summarily. without assigning any. reasons except 
that it is oral. It is the duty of the Court to sift evidence though 
oral and come.to a conclusion thereupon. 


T. Natesa Atyar for appellant. 
Respondent unrepresented. 
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NOTES OF RECENT CASES. 


Benson T 
Krishnaswamt Artyar J. | S. A. 1554 of 1908. 
1910, March 2. 


Hindu. Law—Gutft by Manager—Minor brothers— Validity 
of — 

The Manager of a joint Hindu family cannot make a valid 
gift of property in favour of his sister when he has minor 
brothers. A gift invalid at its inception cannot be validated by 
the subsequent assent of the minor brothers on attaining 
majority. 

P. S..Subramania Atyar forappellant. 

M. K. Narayanaswamt Atyar for respondent. 


mA 


Miller j. 

Munro J. Cri. A. 843 of 1909. 

1g10, April 25. 

Merchant Shipping Act y of 1888, Ss.3 & 6—Ship— 
Whether a boat ts a ship. 

A vessel, e.g., a boat which, though having mast and sails, 
has to be propelled by oars on some occasions, is not a ship 
within the-meaning of Ss. 3 and 6 of the Merchant Shipping Act 
V of 1883. i 

Public Prosecutor (C. F: Napter) for the Crown-appellant. 

C. E. Odgers and H. C. King for the accused. 


Miller j. 

Munro J. Cri. A. 104 of 1910. 

1910, April 26. » 

Cr. P. C., S. 235.—Misjoinder of charges—I. P. C., Ss. 193, 
463 aud 471. 

Where an accused was charged in one trial of (1) forging 
or abetting the forgery ofa pronote,(2) using it by assigning 
to another, anid (3) giving false evidence in support of the 
assignee who sued on the note, their Lordships quashed the con- 
viction and ordered a retrial, holding that there was a misjoinder 
of charges as the three offences charged could not necessarily 
form part of one and the same transaction [though the Sessions 
-Court found ‘that-as“a fact they so forried a part.] po 

_.. Stwaminadhan for the accused. l 
Public Prosecutor (C.F. Napier) for tie Crown. 


——— a 
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Benson J. 

Krishnaswami Atyar J. | S. A. 1085 of 1908. 

1910, April 28. 

Usufructuary mortgage—Payment by one not the rightful 
owner—Possesston— Whether adverse. 

A usufructuary mortgage redeemable in 1 year of several 
items was made in 1881. After the death of the owner leaving 
(1) a widowed daughter-in-law, (2) a grand-daughter by her, and 
(3) an adopted son the plaintiff, the first two sold their rights in 
item r to certain defendants in 1890 ‘and those defendants in 
accordance with the covenantsin their sale-deed paid Rs. 120 
and redeemed item 1 in 1891. It was found that the possession 
of item 1 by them from 1891 was known to the plaintiffs who 
sued in 1906 to tedeem the mortgage of 1481. Held that there” 
could not be adverse possession in favour of the defendants as 
against the plaintiff as he had still time to redeem. 

N. Rajagopalachars for appellant. 

T. R. Venkatarama Sastri for respondent. 


Benson. J. 

Krishnaswamt Atyar J. | Ap. 177 of 1906.. 

1910, April 28. 

Religious Endowments Act, Ss. 4 and 14—' Public? temple 
L Gurtsdiciton to deal with. 

Even ifthe Government or its officials did not at any time 
before Act XX of 1863 appoint the trustee or manager of a 
temple, the Civil Court has jurisdiction t deal with the temple 
under S. 14 of the Act if in fact it is a public temple. 

T. V. Narayanatah for appellant. 

N. Rajagopalachart for respondent. 


Miller y. í i 

Munro Jj. | Ap. 141 of 1905. 

1910, April 28. 

Madras Act I of 1876, Ss. 5 © 6— Separate registry—Right to. 

Courts have a discretion to refuse separate registry. at the 
instance of a grantor in case separate registry and the consequent 
separate assessment are Meel to throw greater burden upon the 
grantee. 

K. Srinivasa Aiyangar and P. Narayanamurthy for the 
appellant. 

The Advocate-General (P. S. Sivaswami Atyat) and V.R amesam 


for respondents., 


NOTES OF RECENT CASES. 


Wallis J. 

Krishnasamy ‘Atyar J: C. M. A. 53 of 1909. 

1910, Fuly 21. 

Decree, form of, Against Principal debtor and surety — 
Direction to proceed against principal debtor in the first instance— 
Sufficient compliance. 


A decree against A and B. (the surety) with a direction that 
the plaintiff ought to proceed in the first instance against A 
is an unusual decree and when bonafide applications are made 
for arrest of the debtor as well as attachment of his moveables 
but neither proves successful, the mere fact that realisation is 
` still possible from A is no ground to refuse execution against 
B ; the decree is sufficiently complied-with by the attempts made 
though unsuccessful. 


N., Rajagopalacharé for appellant. 
T. R. Venkatrama Shastri for respondent. 





Wallis J. 

Krishnaswamy Atyar J. C. M.A. 104 of 1909. 

1910 Fuly 22. 

Estates Land Act, S. 3 (11) (¢)}—Mokhasadar cultivating 
Iines Whether payment to zamindar 1s rent—Revenue Courts— 
Surtsdtction. 

if a mokhasadar is actually using land under a zamindar 
_ for agriculture and pays him some poruppu or rent, it is rent or 
even after the amendment of S. 3 (11) (c) of Estates Land Act and 
Revenue Courts have jurisdiction to try a suit for recovery of 
the same. : 

Swaminadhan for appellant. 


T. Prakasam for respondent. 





Wallis J. 

Krishnaswamt Atyer J. S. A. 1346 of 1970. 

I9I0, Fuly 27. 

Evidence Act S. 35— Report of Court of Wards as to a minors 
age. 


34 ` 
A report of.the Court of. Wards às to the age of a minor is 
relevant evidence under S. 35 of the Evidence Act. 
Advocate- General (P. S. Stvaswamit Atyar) for the appellant. 


T. M. Krishnaswamt Atyar for respondent. 


Sy iS 





- Munro J 0 7° Ve “4 i 
Rahim J. Crl. R. C. 296 of T910 ` 
I9IO, Fuly 27. f 
‘Cr. P. C, S. 144 No wena on right to pass order ex- 
parte. 


If there is no emergency or ‘want of time to serve notice no 
order ex- parte under S. 144 can be passed, 


T. Rangacharzar for petitioner. . ` \ l 
Public Prosecutor (C. F. Napier) and T. Richmond contra. 





Wallis J. no R A 

Krishnasamy Atyar J. l . S. A. 1943 of īġo8. 

IOIO; Faly 2g Lee e ae ARE a ta 

Apparent enjoyment of tncorporeal right—Burden of proof. 

Where it isfound that a personis in apparent enjoyment of 
an incorporeal right such as an,easement, the burden is upon 
the. party disturbing. it to show that the, right had not . been 
enjoyed for the requisite prescriptive period. 


P. S. Stvaswamt Aryar The Advocate General for aybini: 


EE. Narayanaswmi Atyar.-for the respondent. 





Wallis J. ' pae 
Krishnaswamy Aiyar J. S. A. 261 oof 1909. , 
I9IO August 2. ot 


Drain—Continuous easement-—Non uses for 29 years, 


Right to a drain isa continuous easement and mere non- 
uses for a period of twenty years does not extinguish the right. 


P. Narayanamurtht for appellant. 
V. Ramesam for’ respondent. 


CASES REPORTED. 


HIGH COURT—CIVIL. 
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INDEX. 
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Tenant's acquiescence—Limitation Act, Art. 110, 112, 115—liability of as- 
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Minor— Mortgage by aadi a Ravine bated debts e.. wo 56 
Penal Code, S. 166 —Rzpresenting notice to be warrant ase . 56 









NOTES OF RECENT cases. \G 

Wallis J. ; ANA 

Krishnaswami Atyar J. } C. M.A. 219.0f 190 

1910, August 4. 

Probate—Decree— Ap peal—Ad valorem Court-fees. 

An order of a Probate Court refusing to revoke probate has 
the force of a decree and ad valorem Court fee has to be paid on 
an appeal from the order. 

P. Narayanamurths for appellant. 

° PV. Ramesam for respondent. 

Wallts J. 

Krishnaswamt Atyar J. } C. M. S. A. 75 of 1909. 

I9I0, August 5. 

Decree awarding mesne profits—Interest allowable in execu 
tion, 

If the decree awards an ascertained amount as mesne 
profits, no interest on the mesne profits can be allowed in 
execution [Harmanage Narain Singh v. Ramprasad Singh! 
followed.] 

T. M. Krishnaswamt Aiyar for appellant. 

Respondent zot represented. 

Wallis J. i 

Krishnaswamt Atyar J. C. M. S. A. 17 of 1909. 

1910, August 5. 

Obstruction—Exscution—Just cause—S. 334, C. P. C. 

A re-sale by the decree-holder-purchaser to the judgment. 
debtor isjust cause for obstruction under S. 334, €. P. C., by the 
judgment-debtor to the execution of the decree. 

K. Narayana Rau for appellant. 

K. Ramanatha Shenat for respondent. 

Wallis J. 

Knshnaswana Atyar J. } C. M. S. A. 58 of 1909. 

I9I0, August 5. 

Execution—Prior application Jor attachment and sale— 
Stopping of sale owing to claim petttion—Subsequent application 
Jor sale only within 3 years of stopping the sale—S. 330, C.P.C. 
— No bar, 
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ANE 
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«If the original application for execution be for attachment 
and sale but the sale is stopped owing to certain claim petitions, 
S. 230, C. P. C., is no bar if the subsequent application be for 
sale alone and be within 3 years from the dateon which the 
tight to apply accrued. 

B. Narasimha Row for appellant. 
T. Prakasam for respondent. 





Wallis}. l 

Krishnaswamt Aryar J. | C. M. A. 102 of 1909. 

IQIO, August 5. 

Impartible Zamindari—Money decree—Liability of Lamindarte | 
after Zamindar's death—S. 41, Madras Court of Wards Act 
(1902). 
` A money decree against the holder of an impartible estate 
can be executed against the Zamindari-in the son’s hands as 
assets of his father. 

[Raja of Kalahast: v. Achigadu® and Karvetnagar case? 
followed]. 

Section 41 of the Madras Court of Wards Act is an abso- 
lute bar for the recovery of interest even after the discharge 
of the estate in cases not exempted by the section. 

T. R. Ramachandra Atyar and V. Resieasnans Atyangar 
for the appellant. 

A. Ramachandra Atyar for the respondent. 





Wallis J. 

Krishnaswami Azryar J. C. M. S. A~- 61.0f 1909. 

1910, August 5. 

Limitation Act, Art. 179—Decree directing possession on 
payment for improvements. 

A decree directing the defendant to deliver possession to the 
plaintiff on payment of Rs. 700 for improvements is a decree 
capable of execution at the date of the decree and as such 
Art. 179 is the Article that is applicable to such a case. 

[Chedi v. Lalu? dissented from}. 

B. Sitarama Row for appellant. 

K. P. Lakshmana Row for respondent. 








1s (1907) LL. R. 80, M. 454. 2. (1909) I, D. B. 32 M, 499, 
B (YIRE A 
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Wallis J. 

Krishnaswamit Atyar J. } S. A. 50 of 1909. s 

1910, August 10. 

Agreement not to partition—Mukammadan minor—Agree~ 
ment bad as regards some, bad as regards all. 

The better opinion is that an agreement not to partition for 
a limited perod, if for good consideration, is binding as between 
the parties to the contract. Such an agreement entered into by 
a guardian on behalf of a Muhammadan ward can only under 
exceptional circumstances be held to be justifiable. 

Such an agreement, if bad as regards some, cannot in the 
*nature of things be upheld against the others. 

F. L. Rosario for appellant. 

T. R. Ramachandra Atyar for respondent. 





Krishnaswamt Atyar J. 
1910, August 11. á } Cri. R. C. 164 of 1910. 


Cr. P. C., Ss. 488, 489—Sudsequent order of Civil Court for 
restitution of conjugal right or for maintenance—E rect of. 

Anorder of a Civil Court directing restitution of conjugal 
rights or maintenance isa change in the circumstances of the 
husband within the meaning of S. 489, Cr.P.C., so as to be plead- 
ed in defence of an application to execute a previous order of 
the Magistrate for maintenance. The husband is entitled to an 
order from the Magistrate for a cancellation of his order. 


K. S. Krishnaswamt Atyangar for petitioner. 
Mahomed Ibrahim Sahib for respondent. 





Wallis J. 
Krishnaswami Atyar J. } S. A. 390 of 1909. 
1910, August 12. 


C. P. C., S. 244—Religious office, sale of—Not objected to 
in execution—Sutt against an auctton-purchaser—Decree-holder 
not party—Conversion into execution application inadmissible. 

Two kinds of cases come within S. 244; vzz.,(1) questions 
arising between decree-holder and judgment-debtor in which 
third patties like thz auction-purchaser are interested, and (2) 
questions between parties or their representatives. 

A suit to recover possession ofa hereditary office sold in 
execution of a decree against ‘the father through whom the sog 


claims (the son being also a party to the execution as legal re- 
presentative) is incompetent, as it would affect the decree-holder 
in a matter relating to execution and as such comes within S. 244. 

When the decree-holder is not a party to the suit, the plaint 
cannot be converted into an execution-petition and dealt : with 
on that footing. 

. [Manickka v. Ragagopala* dissented from. Krishna Sata- 

pasti v. Sarasvatula Sambastva Raw ? followed.] 

T. Narasimha Atyangay for appellant. 

T. Rangachartar for respondent. ` 





Miller J. 

Krishnaswamt Azyar J. } S. A. 819 of 1908. 

Ig10, August 17. 

T. P. Act, S: 55 (6) (6)—Vendee's lien not possessory—No lien 
after delivery. 

A vendee-of immovable property under an oral sale, invalid 
for want of a registered instrument. Cannot claim the benefit 
of S. 55, Cl. (6) of the Transfer of Property Act. Even if he can, 
the lien conferred by that section not being a possessory lien, is 
no defence to a suit for possession. 


C. S. Venkatachard for appellant. . 
T. M. Krishnaswamt Atyar for respondent. 





Miller Jj. 

Krishnaswamt Atyar J. _7 S. A. 1507 of 1909. 

Ig10, August 78. 

Registration Act, Ss. 17, 49—Patta for over Rs. 50 vefused— 
Whether a lease. , 

A patta for over Rs. 50 tendered but refused by the tenant is 
not a lease, and therefore does not require registration, a lease 
being-a bilateral transaction. Ẹ Venkatachalam’ Chetty v. Audian? 
considered. ] 

T. M. Krishnaswamt Atyar for appellant. 

R. Kuppuswamt Atyar for respondent, 


1. (1907) 1. L,R. 30 M. 507. 2. (1908) LL.R. 31 M. 177, 
3. (1881) LL.R. 3 M. 358, 


NOTES OF RECENT CASES. 
Wallis J. l 

` Krishnaswami Atyar J. } A. S. 81 of 1906. 

1910, August 5. 

Right of bey Di PN of proof—Dedication a 
trustees—Inconsistent with purposes of trust—Qualified dedication 
—Procession with muste. 

Procession with music by Mahomedans along side of a temple 
is notinconsistent with the due performance of the services in the 
temple; as such it is not wfva vires of the trustees to dedicate a 
way to the public with rights of procession with music. Public 
. tight of way includes right of procession with music. Dedication 
is presumed to be complete, and it is for the party who sets up a 
qualified dedication to make out the qualification. Quaere— 
Whether there can be a qualified dedication as to the manner of 
exercise of the right. 


P. R. Sundara Aiyar, K. N. Aiya, and B. Sitarama Rao for 
appellant. 


K. Narayana Rao and K. P. Madhava Raofor respondent. 
Miller J. 


Krishnaswami Atyar J. } S. A. 1508 of 1909. 
1910, August 18. 


Agreement to dispense with patti and muchilika with three 
joint landlords — Subsequent partition—Whether agreement en- 
Jorceable after partition. 
An agreement to dispense with the exchange of. patta and’ 
_muchilika, entered into with three joint landlords is enforceable 
after partition by any one of them to whose share the lands may 
fall on partition. 
T. M. Krishnaswamt Adyar for appellant. 
R. Kuppuswami Atyar for respondent. 
Abdur Rahim J. 


Krishnaswamt Atyar J. } C. R. P. 809 of 1909. 
_ 1910, August I9. 


C. P. C. (Act XIV of 1882) S. 257 A —Prohibition tn, 
applicable only between parties. . 

The prohibition contained in $. 257-A.,C. P. C., applies 
only between parties to the suit. 

A. Kriskhnaswami Atyar for petitioner. 

Respondent not represented. 
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Miller 5. m4 
e Krishnaswamt Aiyar J. | S. A. 359 of 1906. 
I9IO, August 19. 
Specefic Relief Act S. 42—Plaintiff found to be tn possession 
of part—Declaration in respect of such part. 

. Where a suit is brought for a declaration that a mortgage 
effected by the managers of the plaintiff’s family(defendants 1 to 
g) of.certain items of the family property are not binding against 
the family, the fact that the plaintiffs are found to be in pos- 
session of only part of the family property is no ground for refus- 
ing a declaration that it is not so binding in respect of the por- 
tions that they are so found to be in possession, though in respect, 
of the other property’ such a declaration cannot be made. 

B. Sttarama Rao for appellant. 
F. L. Rosario for respondent. 





Miller J. 
Krishnaswami Atyar J. Cr. M. P. 258 of 1910. 
1910, August 25. 


Cr. P. C., Ss. 195, 526— Transfer of sanstion application. 


` A sanction application pending before a Court cannot be 
transferred to any Court which is not a Court in whichor in con- 
nection with the proceedings of which the offence was committed 
or some other Court to which such Court is subordinate. Their 
Lordships accordingly dismissed the application for transfer from 
the Sessions Judge before whom the application was pending to 
any other Court as the sanctionof any other Sessions Court 
wouid be useless. 


M. K. Narayanasamt? for petitioner. 
S Swaminadhan for respondent. 





Miller J. 

Krishnaswamé Atyar J. S. A. 75 of 1909. 

IgIo, August 25. 

Morigage—Puisne mortgagee suing for sale—Prior mort- 
gagee’s rights not expressly protected by the decree. 

A puisne mortgagee suing to sell the property mortgaged 
recited the previous mortgage inthe plaint without impeach- 
ing it and also made the mortgagee party. An issue was 
raised in the Court of first instance, as to the amount due and 


4I 


found upon, but the suit was dismissed on the ground that the 
plaintiff's mortgage was bad. On appeal the plaintiffs Suit 
was decreed. Neither in the grounds of appeal nor in the judg- 
ment was any questicn raised as tothe validity of, or the amount 
due on the rst mortgage. Held: the prior mortgagee could sue 
‘ for sale on his mortgage though he had not got his rights ex- 
pressly protected by the decree or admitted by the puisne 
mortgagee in the prior litigation. 
S. Krishnamurthi for appellant. 
T. Natesa Atyar for respondent. 





Wallis J. 
Krishnaswamt Atyar J. Cr. R. C. 175 of 1910. 
1901, Au gust 26. 


City Municipal Act—Prosecution Jor non-payment j profes- 
ston tax—Defence of non-residence not open. 

It is not open toa person who is prosecuted for non-pay- 
ment of profession tax under the City Municipal Act to contend 
that he was not exercising the profession within the city limits 
during the relevant time. His only remedy is to appeal against 
the imposition of the assessment in the manner provided by the 
Act, and in the absence of such appeal or revision the assessment 
is final and cannot be questioned in any proceedings instituted 
on account of such non-payment, whether it be distraint, suit 
or prosecution. ° 

T. S. Rajagopala Atyar for petitioner. 

The Crown Prosecutor for the Crown. 

P. Doraiswami Azyangar Contra. 





Miller Jj. 


Krishnaswamy Atyar J. S. A. 13 and 14 Of 1909. 
1910 August 26. 


Landlord and tenant—Adjudication that a person ts tenant, in 
Revenue Court—Conclusivé as to the rent of that fasli. 

An adjudication in a Revenue Court that a person is a 
tenant in a summary suit brought against him to enforce ac- 
ceptance of pattah which is decreed is conclusive against such 
person in any subsequent suit brought in the Civil Court for 
tent for that fasli. 

S. Rajagopala Atyangar for appellant. 

A. Ramachandra Atyar for respondent. 


E 

, Chief ise 7 

* Ayling J. } A. S. 109 of 1906. 

1gi0, August 31. 

Tank tn a villa ge—Trees on the bund—Repatr by one aie ger 
of tank and enjoyment of AN Whether that villager ts a 
trustee. 


The mere fact that the plaintiff was erie repairs to, 
and enjoying the fruits ‘of trees ou the bank of an urani (tank) 
for a long number of years does not vest in him the trusteeship of 
the urani on behalf of the villagers so as to entitle him to bring 
a suit as trustee, his acts being teferrable to his position as one 
of the villagers. ` 


[Sivaraman Chetty v. Muthaya Chetti’ referred to.] 


K. Srinivasa ARE and A. Krtshnaswamt Atyar for ap- 
pellant. 


_ T, Rangachart for respondent. 





Miller J. i , 

Munro J. | Cr. R. C. 2200f roto. 
1910, September 6. 

Ss. 36, 37, 190, 3rd & 4th Schedules of Cr. P.C. 


A notification of the Government of India declared that a 
particular European British subject who was created a Justice 
of the Peace shall “have in proceedings against Huropean 
British subjects * * * all the powers conferred by the 
Criminal Procedure Code of 1898 on Magistrates of 1st class 

who are Justices of the Peace and European British subjects.” 


Held that the Criminal Procedure Code draws a distinction be- 
tween the ordinary powers of various classes of magistrates as such 
and powers conferrable on them by Local Governments or District 
Magistrates; that the word ‘conferred? in the notification does not 
mean ‘conferrable? and that therefore the Justice of the Peace 
cannot take cognizance of an offence under S. 190, Criminal Pro- 
cedure Code, unless such power was actually conferred on him. - 

B. W. S. Lawrance and C. S. Govindaraja Mudaliar fot’ 
petitioner. 


Advocate-General (P. S. eset Aiyar) for the Crown. 





1, (1882) 1. T. R. 19 M, 44 (P. C.) 
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Abdur Rakim J. 


Krishnaswamt Azyar J. 5. A. 49 of i909. 
1910, September 8. 


Civil Procedure Code, S. 283—Order dismissing claim—Fud g- 
ment-debtor ex parte—Cant avail himself of. 
, An order on a claim petition to which the judgment-debtor 
is a party cannot be availed of by him when he did not appear 
and oppose the claimant. 

T. V. Seshagiri Acyar for appellant. 


P. Narayanamur thi for respondent. 





Abdur Rahim J. 

- Krishnaswamt Aiyar J. C. M. A. 190 & I9I Of 1909. 

- 1910, September 9. J 

, Limitation Act, Art. 39, 109, 120— Sutt for mesne profits— 
Nature of suit—Appzal—Mainiainabtltty of. 

A suit for mesne profits is in the nature of a suit for dama- 
ges for trespass. It is uot cognisable by a Court of small causes 
and therefore an appeal lies (under Act V of 1908) against an order 
of remand made by an appellate Court. Sucha suit falls under 
Art. 39 of the Limitation Act when it does not fall under Art. 109- 


T. Rangachari for appellant. 


- S. Swamtinadhan for respondent. 





Abdur Rahim J. 

Krishnaswamt Aryar J. S. A. 563 of 1909. 

1909, September g. 
. Judgment against father regarding tmmovable property— 
sons not parties, whether bound—Question of factin each case, 
whether father.was sued as representing family. 


It is a question of fact in each case to be determined from 
the facts and circumstances of the case whether a father was 
sued in his representative capacity so that the sons can be held 
to the bound by the judgment therein. 

P. Narayanamurtht for appellant. 


P. Nagabhushanam for respondent. 





4 
Abdur Rahim J. BS es 
Ayling J. >- } S. A. 1195 of 1908. 
1909, September 12. 

* Rent Recovery Act, S. 11—Rates of. rent—Improvements by 
tenants at their expense—Enhancement of rent—Implied contract 
— Onenforceable. 

~ A contract to pay the landlord higher rates for improvements 
effected at tenants’.expense is illegal and unenforceable as there 
is no consideration for the same moving from the landlord. 

V. V. Srinivasa Atyangar and P. R. Srinivasa Aiyangar. 
for the appellant. 
The Advocate General (P.S. Sivaswami Atyar) for respondent. 





Munro J. J À 
Krishnaswamt AtyarJ. > ` S.A. 1007 of 1909. 
1910, September 13. J 


Transfer of Property Act, Ss.130, 137—Negotiable pro- 
massory notes asst gnable orally. 

A promissory note payable on demand can be assigned orally 
without an instrument in writing. S. 130 0f the Transfer of 
Property Act has no application to instruments which are 

_ negotiable. 
Rajagopala Atyangar for K. Srinivasa Ayangar for appel- 


lant. 
T. Ramathandra Rao for respondent. 


e 





Munro J. 

Krishnaswamt Atyar j. } Cr. R. C. 202 of rgro. 

1909, September 13. 

Criminal Procedure Code, S. 423—-Powers of the Appellate 
Court—Char ges under Ss. 148 & 325—" Alter finding.” 

Where a person is charged with the commission of offences 
under Ss. 148 and 325, I. P. C., and the first Court acquits him of 
the offence under S. 148 but convicts him for.the latter offence, 
on an appeal from the conviction it is competent to the appellate 
Court to alter the conviction into one under S. 148 provided that 

‘the sentence is maintained. 

Joseph Satya Nadar for petitioner. 

S. Swamtnadhan for counter-petitiorier. 

The Public Prosecutor (C. F. Napier) for the Crown. 
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- Abdur Rakim J. 

Ayling J. } S. A. 1528 of 1908. 

1910, September 12. : 

Rent Recovery Act, S. t11— Water cess—Payment of, dy land- 
lord—Right to recover from tenant not barred by S. 11 of 
_ Act VIII of 1865. 

Where the Government levies water-cess from the landlord 
for water taken by the tenant, S. tr of the Rent Recovery Act is 
no bar for the landlord recovering it from the tenant. 

T. R. Venkatarama Sastri for appellant. 

P. Narayanamurthi for respondent, 





Abdur Rahim J. 
Ayling J. } S. A. 222 of tg09. 
1910, September 14. 


Order XLI, Rule, 22 Cl. (1), C. P. C. ~Appeal barred by 
limitation—Memo of objections not maintatnble. 

Order 41, Rule 22, C1.. (1), C. P. C., does not lay down any 
new rule different from that laid down by Act XIV of 1882. If 
an appeal is dismissed as having been filed out of time a memo- 
randum of objections therein cannot be heard. 

T. Richmond for appellant. 

C. V. Anantakrishna Atyar for respondent. 


—_— 


Abdur Rahim J.’ 


Krish „swami Atyar J. } S. A. 844 of 1909 
1910, September 9. 


Abatement—Death of one of the defendants—Suit tn ejectment. 
On the death of one of the defendants in a suit in ejectment 
against several trespassers, the suit will abate only so far as the 
party dying is concerned and not against the others 
S. Krishnamachari for appellant. 
T. Natesa Atyar for respondent. 





Munro Jj. 
Kr thnaswamt Atyar J, i = 4 1535 aoe 
1910, September 20. 430 of 1950 


C. P.C., S. 24— Order 39, R. 22, C. (2)— Power of the 
Court to which a sutt ts transferred to. 
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The Court to which a suit is transferred cannot punish 4 
party for disobedience of an injunction granted bythe Court from 
whieh the case is transferred. The only Court which can uuder 
Order 39, Rule 2, (Cl) (2), punish a party for disobedience is the 
Court which.granted the injunction. Transfer of a suit on the 
application of a party without notice is not wliva vives but only 
an irregularity, and their Lordships declined to set aside the 
order when the Court was cognizant of that fact, and was also 
reminded of the power of transfer sxo motu possessed by the 
Court, though it did not purport to act on such power. 

T. Richmond for petitioner. 

S. Swaminathan for respondents. 





Abdur Rakim J. 
Krishnasawmt Aiyar J. S. A. 1306 of 1907, 
tg10, eptember 21. 


Hindu Law—Marriage—Obligatory ceremony— Family pro- 
perty may be alienable for the expenses of. 

It is comptent for the managing member of a Hindu family, 
to mortgage a portion the family property for the reasonable 
expenses of the marriage of a junior member. Marriage is, under 
the Hindu Law, an obligatory ceremony for which, under 
Chapter I Sec. 1, Pl. 28, 29 of the Mrtakshara, the manager of the 
family can conclude a mortgage. [This was the case of Sudras.} 

T. Prakasam for appellant. 

P Narayanamurthi for respondent: 





Abdur Rahim J. 
Krishnaswamt Atyar J. S. A. 1489 of 1909. 
1910, September 21. 


Transfer of Property Act, S. 55, Cl. 6 (b)—A completed sale 
a condition precedent. 

The charge contemplated by S. 55, Cl. 6 (4), of the Transfer 
of Property Act is in favour of a person who has a complete sale 
in his favour, which falls off owing to some reason and is not 
conferred on a person in whose favour there is only a valid 
contract to sell. 

T. R. Ramachandra Atyar for appellant. 


F. L. Rosario for respondent. 





NOTES OF RECENT CASES. 


Krishnasmams Atyar J. e 
1910, October 6. } S. A. 955 of 1910. 


Evidence Act, S. 32, Cl. (3)—Description of land by boundaries 
by third partves—No legal evidence. 

A description of land in suit, as being bounded by certain 
boundaries, in a document between third parties, is no legal evi- 
dence under S. 32, C1.(3), Evidence Act, for the question as to the 
extent of the land in suit. [Mtmgama v. Bharmappa* considered.] 

. B. Narasimha Rao for appellant. 


Abdur Rahim J. 
Krishnaswami Atyar J. } S. A. 165f0f 1907. 
Ig10, October x0. 


Hindu Law—Re-marriage of widow—E ffect on alienation. 

An alienation bya Hindu widow, not being for a binding 
purpose, cannot operate beyond her widowhood, z.e., as soon as 
she re-marries, the interest taken by the alienee comes to an end, 

M. B. Dorasamt Atyangar for appellant. 

T. R. Ramachandra Atyar for respondent. 


a eee 


Chief Justice } A. S. 107 of r904. 


Abdur Rahim J. A. S. 108 of 1904 


1910, October I1. * 

Personal decree against widow—LE xecutron sale—E fect of. 

In the case of sales in execution of decrees against widows 
in respect of debts properly incurred for the benefit of the estate 
though not specifically charged on the estate, it is, asin the 

` analogous case of decrees against the father, a question of con- 
struction in each case, as to what was really intended to be sold, 
If on a fair consideration of the decree, execution proceedings, 
the sale certificate and proclamation, and the conduct of the 
parties, it appears that what was intended to pass was the entire 
estate and not merely the particular estate of the widow, the 
entire estate will pass. 

S. Srinivasa Atyangar for appellant. 

The Advocate-General (P. S. Stvaswami Atyar), V C: 
Soshackariar and T. Rs Venkatrama Sastri for respondent. 

1. (1897) I. L. R. 23B. 63. : 





BA 
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Abdur Rahim J. ; 

Ayling J. S.A. 807 of 1909. 

IQIO, October 11. 

C ontract Act, S. 74, Exception—“ Gives any bond” —M eanin £ 


of. 


Though there may be no order of the Government operating 
on a member of the public to enter into any contract of the nature 
contemplated by the Exception to S. 74 of the Contract Act, yet 
if there is an order of the Government empowering the President 
of the District Board to enter into certain contracts for public 
purposes, any person who chooses to enter into such a contract 
with the President of the District Board and gives a bond for 
the performance of the same, gzves such bond under the order of ° 
the Government within the meaning of the Exception. 


T. R. Venkatrama Sastri for appellant. 
N. Rajagopalachariar for respondent. 


ee ee 


Abdur Rahim J. 
Krishnaswamt Adyar J. } C. M. A. 183 of 1909. 
1910, October 13. 


Limitation Act (1908), Art. 164— Decrees passed before the 
Act came into force—Applications after. 

Article 164 of the Limitation Act, 1908, governs petitions 
to set aside ex parte decrees presented after the passing of the 
new Act though the decrees might have been passed while 
the old Limitation Act was in force. 

Foseph Satya Nadar for appellant. 

C. V., Anantakrishna Atyar for respondent. 





Abdur Rahim J. 
Ig10, October 14. } C. R. P. 831 of 1909, 


Promissory Note—No intention to create one is necessary tf 
document ts a note. l . 

If a document is a promissory note it is not necessary, in 
addition to this, that there must have been an intention to create 
by the document a promissory note. 

T. R. Venkatrama Sastri for petitioner, 


N. Rajagopalachart for respondent. 
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Munro Jj. P 

Sankaran Narr J. | C. M. A. 76 of 1909. f 

1910, October 18. 

Execution-purchaser—Representative of decree-holder— Ex 
parte decree set aside—C. P. C., S. 583—Order under, for res- 
titution against stranger purchaser—Appeal from order—Main- 
tatnability—Bona-fides of purchaser. 

A purchaser in a Court sale is a representative of the decree- 
holder and an order under S. 583 for restitution against a stran- 
ger-purchaser is appealable. Their Lordships called for a finding 
whether the stranger-purchaser who bought under an ex parte 

e decree in the case was a bona fide purchaser. 


T. V. Seshagiri Atyar and M. K. Ramasamt Azyar for 
appellant. 


T. S. Rajagopala Atyar for respondent. 





Abdur Rahim J. 

1910 October 26, } Cri. R. C. 314 of 1920, 

Mischief as to water-course—Local inspection and experiment 
by trying Magistrate—Result of such tnspection and experiment 
used tn judgment —Illegality—Quashing, 

Where a Magistrate, after the close of the case iv which the 
accused was tried for mischief by obstructing a water-course irri- 
gating complainant’s’ lands, himself went with an overseer, 
inspected and experimented at the place, examined the overseer 
asa Court witness and embodied his views of inspection and 
experiment in the judgment, which views were alsorelied upon 
by the appellate Court in support of the conviction: Meld that 
the conviction was illegal and must be set aside. 

T. Rangathari and M. K.Narayanasamt Azyar for petitioner. 


The Public Prosecutor (C. F. Napier) for the Crown. 





Abdur Rahim J. f 

Krishnaswami Adyar J. A. S. 150 of 07. 

1910, October 26. 

Impartible Zamindari—Debts incurred by a member of the 
family in whom the Zamindart vested pending adoptton—If and 
when binding on the adopted son. 
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Debts incurred by a member ofa family in whom an impar- 
tible Zamindari had vested pending an adoption by the widow of 
the last incumbent are binding on the adopted son when the 
debt was incurred for a purpose binding on the estate, though 
not actually charged on the estate. 

P. R. Sundara Atyar for appellant. 

The Advocate-General (P. S. Stvaswamt Atyar) for res- 
pondent. 


— 


Munro J. 
Sankaran Nasr J. C. R. P. 807 of 1909. 
1g10, Octaber 26. 


Surisdiction—Redemption suits—Court fees value and value 
for jurisdictional purposes same. 

In redemption suits, the valuation for purposes of jurisdic- 
tion and Court fees is the same. 

K. Narayana Rao and C. V. Ananthakrishna Atyar for 
appellant. ` f 

E. R. Subramansa Sastri for respondent. 





[FULL BENCH] 

Wallis J. s D 

yee i Aiyar J. f In the matter of a Vakil. 
1910, November: I. : 

Vakil— Unprofesstonal conduct—Char ge of Fudge to Asses- 
sors—Vakil presenting a petition after charge and before delivery 
of judgment, charging. Fudge with prejudging the case and having 
already written the judgment — Professional misconduct — 
Reprimand. 

Filing a petition after the charge to the assessors and before 
delivery of judgment, charging the Judge with having pre- 
judged the case, having summed up the case for conviction and 
having previously written a judgment in the case, constitutes, 
on the part of the Vakil presenting it, professional misconduct. 


The Advocate-General (P. S. Stvasawmt Atyar) for the Court, 
L. A. Govindaraghava Azyar for the Vakil, 
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(Fou. Benca] 

Chief Fustice - q = 

Krishnaswamt Atyar J. |! 

Avie}, pRefezted Case No. 3 of rgfo. 

1910, November, J 

Divorce—Decree Nisi by District Court— Appeal in the High 
Court—Wrthdrawal—Furisdection of High Court to allow with- 


drawal. 


The High Court has jurisdiction to allow the plaintiff to 
withdraw his petition for divorce inthe appellate Court after 
there has been decree nest for divorce in the District Court and 
when the matter is before it for the purpose of making the decree 
absolute. 

C. Kunhiraman for appellant. 


P. Kundu Pantkar and G. Foseph for respondent. 





MunroJ. 
Sankaran Narr J. Crl. R. C 213 of 1910. 
1910, November 2, 


Cr. P. C., S. 144—~Order ex parte—Subsequent interlocutory 
order modifying in effect the previous order—Both orders sub- 
sisting— Validity of later order. 

After making an ex parte order under S. 144, Cr. P. C., the 
passing of an zzferdocufory order pending the making ofa final 
order and modifying in effect but not in terms the previous order 
is illegal as it could .not be an order under Sub-section (4), 

S. 144, Cr. P. C. Neither could the later order be considered 
as one passed under clause (1) astwo orders under sub-section 
(1) cannot subsist at the same time. 

E. R. Osborne and M. K. Naraynaswam? Azyar for peti- 
tioners. 

The Public Prosecutor (C. F. Napier) contra. 





[FULL BENCH} 
Chief Justice D 
ee O ERE, i ee ee 
1910, November 3. oo oA 
Registration Act, S. 17 Unregistered agreement to lease— 
Inadmissible tn evidence. 
9 
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An agreement to lease immoveable property which is sot 
registered cannot be admitted in evidence even in a suit for 
specific performance of the agreement. 
C. S. Venkatachari for appellant. 


S. Srinivasa Atyangar for respondent. 





[FULL BENCH] 
Chief Justice. . 
. Krishnaswami Atyar J. C. M. A. 50 of 1909 


` Ayiing J. 
1910, November 3. 


Transfer of Property Act, S.7—Lease—Signature of the’ 


lessee alone— Valid without the lessor’s signature. - 


A lease under the Transfer of Property Act, to be valid, 
need not be signed by the lessor. [Zura7z Sahib v. Esuf Sahib? 
overruled. ] 
S. T. Srinivasa Gopalachartar for appellant. 
C. V. Anantakrishna Atyar for respondent. 





Krishnaswami Atyar J. } 
1g10, ‘November 10. - ca O: Ja PR gro: 
Penal Code S.339.—Locking up the complainant's house un- 

lawfully—Preventing complainant's entry therein—Offence—Pre- 

sence of accused unnecessary to constitute offence. 
Locking up the complainant’s house unlawfully, and pre- 
venting him thereby from entering therein, constitutes an offence 


under S. 339, I. P. C., and the accused’s actual presence is not a’ 


necessary element in the constitution of the offence. 
T. V. Seshagiri Atyar for petitioner. 
The Public Prosecutor (C. F. Napier) contra. 


—— 


Munro J. f 
Sankaran Nur J. C. M. S. A. 70 of 1909. 
1910, November It. - l 


Limitation Act (1877) Art. a IE under S. 248 No 
process for AJOT Ong Judgment. 
L (1907) I. L'R. 30M. 322. 


AM 
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Notice under S. 248, C. P. C. (Act XIV or 1882) is nota 
process for enforcing a judgment within the meaning of Article © 
04 of the Limitation Act of 1877. 

G. S. Ramachandrater for appellant. 

Ryru Nambiar for respondent. 





Abdur Rahim J. 
Cri. R; C. 396 of rgor: 
1910, November II. 
Mischief—Puiting up a dam to protect one’s lands from being 
submer ged—No intention to annoy, etc.—Convtction illegal. 


Where a person put up a dam in his own land to protect his 
own land from submersion and not to cause mischief or annoy- 
ance to any one, a conviction for mischief is illegal. 

V. V. Srinivasa Atyangar tor petitioner. 


The Public Prosecutor (C. F. Napier) contra. 


Sa ey BRB of o, 

Decree—Executton—Decree directing sale of chatram lands 
Jor debts binding on chatram—No illegality. 

A decree directing the sale of chatram lands for a debt bind- 
ing on chatram is not illegal. l 

Swaminadhan for petitioner. 


N. Rajagopalachart for respondent. 





FULL BENCH. 
Chief Justice. 


oo 
At 
Daa tyar J. f S.A. 539 of 1909. 
1910, November 14. l 


Estates Land Aci—S. 3 (7)—-Old waste—Pending acttons— 
_« Final decree of a competent Civil Court”— Meaning of. 

A decree against which an appeal is filed is not “a final 
decree of a competent Civil Court” within themeaning of 5. 3, 
clause 7 (2). 

E. Parthasarathy Atyangar for appellant. 

V. Ramesam and A. Krishnaswamt Atyar for respondent, 


54 


Abdur Rahim J. 
~Krishnaswamt Atyar J. A. S. 217 of 1907. 
1910, November 15. 
Limitation Act, Art, 124-A—Decree merely declaratory of 
plaintiff's right to an office—Possesston of emoluments by defendant 
adversely to plaintiff for 12 years—E fect of. 


A decree merely declaratory of the plaintiffs rights as re- 
gards an office in a temple carrying certain emoluments cannot 
affect the effect of the enjoyment for 12 years of the emoluments 
by the defendant adversely against the plaintiff which will be to 
extinguish the plaintiff's right to the office. 

T. Narasimha Atyangar and N. .Rajagopalachart for appel- ° 
lant. 

7. Rangachariar and G. S. Ramachandra Atyar for respon- 
dent. 





Abdur Rahim J. 

1910, November 16. ia C. R. P. 483 of of 1909: 
Limitation—Principal debtor and te ee ee tnterest 

by principal debtor—Limitation not saved as against surety—Li- 


ability of each, distinct. 

Payment of interest by the principal debtor alone will not 
save limitation as against the surety; the liabilities of the two 
persons are distinct. 
` P. R. Ganapathy Aiyar for petitioner. 

N. Rajagopalacharz for respondent. 





Munro J. 

Sankaran Nair J. S. A. 46€ of 1909. 

1910, November 15. 

Grant by the Nabob of the Carnatic—Crown grant—Rule of 
perpeturties not applicable. 


A grant of land by the Nabob of Carnatic is a Crown 
grant and the rule of perpetuities which invalidates the grant of 
. a land for the purpose of maintaining the tomb of the (Muham- 
madan) grantee does not apply to such grant, 

P. R. Sundara Atyar and B. Sttarama Rao for appellant, 


V. C. Seskachart for respondent. 
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>- NOTES OF RECENT CASES. 


Krishnaswams Atyar J. 
1910, November 16. 


Damages for malicious prosecutton—Counsel’s fees. - 


} S. A. 1075 to 1077 of 1910. 


In assessing damages for malicious prosecution, fees paid 
to Counsel for the defence may legitimately be taken into consi- 
deration, The fact that Counsel’s fees is considered honoraruim 
for which no suit is maintainable is no reason for not taking 
it into consideration. 

S. Swaminathan for C. E. Odgers for appellant. 





Abdur Rahim Jj. 
1910, November x6. } C. R. P. 131 to 134 of 1g09. 


Contribution between co-sharers—Claim barred against others 
at the time of payment—No defence. 

In a suit for contribution brought by one co-sharer against 
the other co-sharers for recovering their quota of rent due to 

` the landlord: He/d that the fact that at the time the payment 

was made, the claim against the other co-sharers was barred , was 
no defence to the suit. 

P.. Nagabhushanam for petitioner. 

V. Ramesam for respondent. 





Munro Jj. . 
Sankaran Nair J. C. M. S. A. 84 of 190g. 
1910, November 18. 


C. P.C., S. 47 (S. 244, O. C).— Sale of moveables—Fraud. 


A sale of moveables brought about by the fraud of the decree- 
holder (auction-purchaser) in execution of a decree can be set 
aside by the Court on application. 


P. Kundu Pantkar for appellant. 
C. Madhavan Natr for respondent. 





Krishnaswamt Atyar J. 

Ayling J. Ref. 5 of 1910. 

1910, Movember 21. 

Limitation Act, Art. 65.—Princtpal debtor and surety—Liabs- 
lity of surety— When it arises. : 
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Where a surety guaranteed forthe debtor paying the amount 
dug to the creditor as per accounts, but the creditor who origi- 
nally took a promissory note renewed it by another pro-note. with- 
out the knowledge orconsent of the surety: Held that the liability 
of the principal debtor arose for each item from the time of borrow- 
ing the same and that limitation ran against the surety also at 
the same time, and that the taking ofa pro-note from the princi- 
pal debtor did not prevent limitation running against the surety. 


Venkatasubba Row and Radhakrishna Atyar for plaintiff. 
T. S. Rajagopala Atyar for defendant. 





Abdur Rahim J. 
1910, November 22. } C. R. P. 848 of 1909. 


S.730f Madras Act x of 1889 (Village Courts Act)—Ex-parte 
decree of Village Munsif—Disirict M unsif cannot set aside. 

A District Munsif cannot set aside a decree of-a Village 
Munsif except on the grounds specified in S. 73 of Act 1 of 1889 
and the fact that the Village Munsif passed a decree ex-parte 
and certain allegations were made against him will not entitle 
the District Munsif to take evidence, arrive at a different 
conclusion and set aside the ex-parte decree. 


C. K. Mahadeva Atyar for petitioner. 


K. Ramachandran for respondent. 





Munro J. 
Sankaran Narr J. Cr. R. C. 134 of 1909- 
1910, November 22. 


Cr.P.Code, S. 494—Person conducting prosecution other than 


a 


Public Prosecutor, ¢.—Can withdraw only with permission. 

No person conducting a prosecution before a Magistrate not 
being an Advocate-General ** * Public Prosecutor or other officer 
generally or specially empowered by the Local Government in 
that behalf can withdraw a prosecution without the permission 
expressly given by the Magistrate. 

T. Richmond & Devadoss for petitioner. 


Public Prosecutor (C. F. Napier) and S. Venkatachars contra’ 
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Abdur Rahim J. 5 
Ayling J. S. A. 1619 of 1910. e 
1910, November 22. 


Limitation— Adverse possession against mortgagor and simple 
mortgagee. 

Where the mortgagor is in possession, the mortgage being 
simple, and is dispossessed by a stranger purporting to prescribe 
for the absolute ownership of the land, the right of the simple 
mortgagee is barred after 12 years of such adverse possession. 

T. Rangathars for appellant. 


K. R. Subrahmania Sastri for respondent. 





Abdur Rahim J. 

Krishnaswamt Atyar J. S. A. 529 of 1907. 

1910, Movember 23. 

Mahomedan Law—Gift of undivided share of property not in 
possession of donor, bad. l 

Gift of an tindivided share of immoveabe property not in 
possession of the donor is bad under the Mahomedan Law. 

Foseph Satya Nadar for appellant. 


- T. R. Ramachandra Atyar, T. R: Venkatarama Sastri and 
K. B. Ranganadha Atyar tor respondent. 


—— 


Munro J. 

Sankaran Natr J. } C. M. S. A. 32 of 1910. 

1910, November 24. 

C. P. C., S. 146—Injunction— Enforceable against purchaser 
of land. 

An injunction restraining the defendant (owner of a particu- 
lar’ house) from preventing the plaintiff using the water of a well, 
_ &c., is enforceable against the purchaser of the house from the 
defendant. 


S. Srinivasa Aiyangar and fi V, Gopalaswami Mudaliar 
for appellant. 


T. Rangachartar for respondent, 
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Sankaran Nair J. H 
„Munro J. C. M. A. 24 of 1908. 
1910, November 25. 


Agent holding a general power of attorney—Principal resident 
within Jurisdtction—Cannot appoint Vakil. 

An agent holding a general power of attorney fron a princi- 
pal resident within the Court’s jurisdiction cannot appoint a 
vakil to act on behalf of the principal. 

The Advocate-Geneval (P. S. Sivaswamt Atyar)and M.B. 
Dorasawm? Atyangar for appellant. 


T. R. Ramachandra Atyar for respondent. 





Krishnaswamt Azyar J. 


} C. R. P. 495 of 1909. 
1910, November 25. 


Pro-note—Execution without any ple hae Bias of note 
describing executant as honorary manager—Personal liability. 


An executant of a pro-note is liable personally thereon if he 
has executed it without any limitation of his liability, though in 
the body of the pro-note he is described as an honorary manager 
(of a temple). 

V. Purushotham Atyar for petitioner. 


` T. V. Gopalasami Mudaliar and S. Muthia Mudaliar for 
respondents. ` : 


Keishnasawmé Atyar J. ; 

Ayling J. S. A. 219 and 220 of 1908. 
1910, December 2. 

C. P. C., S. 373— Withdrawal without liberty—E ffect of— 


Defence on the same facts open, though filing a sutt barred. 


The result of a withdrawal without liberty to bringa fresh 
suit is only to bar the bringing of a fresh suit by the same person 
as plaintiff. It does not prevent him from raising a plea on the 
same facts as a defendant when a suit is brought by the defendant 
in the former case. 

. K. Srinivasa Atyangar and N. Ea aa for 


appella nt. 
T. Rangachari and K. C. Destkachartar for Eaa 


i 
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Krishnaswami Aiyar J. 

Ayling J. } A. S. 68 of 1907. : 

1910,-December 2. 

S. 28.(old) C.P.C.—Wron g.distribution by executor s—Legatee, 
suit by—Fotnder of executors and others—No misjoinder—Same 
matter—C, P.C., Or. 41, R. 23—S. 24 (new) C.P.C.— Transfer. 

, A’suit by a legatee against executors and others to. whom 
they have wrongly distributed the estate of the testator is not bad 
for misjoinder as it relates tojhe same matter within the meaning 
of S. 28, (old) C. P. C. Overruling an objection by the respon- 
dent that when a decree is reversed and the suit is remanded the 
remand must be to the same Court, their Lordships transferred 
the case to another Court under S. 24, (new) C. P. C.. 


T. Rangachari and R. Kuppuswami Azyar for appellant. 


S. Srinivasa Atyangar and G. Krtshnswami Atyar for res- 
pondent. 


Benson J. 
Sankaran Natr J. S. A. 1359 of Igo5. 
1910, December 8. E 


Ss. 331 and 373, (old) C. P. C, 


If a suit to recover lands is allowed as against some and is 
withdrawn without liberty to bring a fresh suit as against other 
defendants and if in execution the decree-holder is obstructed by 
the latter under S. 331, C.P.C., and his application is registered as 
a suit, S. 373, C.P.C.,.actsasa barto the investigation of the suit. 
What is regiscered really is the execution application and not the 
claim of the obstructor. The words ‘as a suit’ and ‘ as if a suit: 
had been brought’ in S. 331 do not make it any the lessa suit 
for the purposes of S. 373, C.P.C. 

N. Rajogopulachartar for appellant. 


R. Rangaswamt Atyangar for respondent. 





Benson J. . 

Sankaran Nate J. S. A. 375 of 1909. 

1910, December 9. 

Res udtcata—Alleged benamidar suing as.2nd mortgagee with 
real owner, party as first mortgagee. 
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To a suit by A as second mortgagee for sale, B was made l 


party as first mortgagee and a decree was passed for sale subject 
. to B's mortgage. The decree is attached by C a creditor’ of A : 
and a claim is put in by Z that A wasonly a benamidar as for 
B. The claim being rejected, B sues for, wa declaration to that 
effect. 


Held :—The question as to the character of A’s holding 
the mortzage is res judicata by reason of the suit by 4 on the 
mortgage. f 

K. N. Atiya for appellant. 
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‘Wallis J. 
on reference from 
Chief Fustice and Po Ap. 45 of 1909. 


Ayling J. 
1910, December 20. he 


Dama ges—Breach of contract—Measure of. 

Agreeing with the Chief Justice and differing from Mr. 
Justice Ayling, Mr. Justice Wallis held that damages in a case of 
breach of contract should be assessed on the difference between 
the contract rate and the rate prevailing on the date of per- 
. formance and not on the date of the breach. 


P. R. Sundara Atyar, V. Ramesamand T. Fanakiramayya -— 


for appellant. 
P. Naraynamur tht for respondent. 





C. R. P. 230 of 1910. 


Walles J. 
1910, December 21. 


Limitation Act, Art. 182, Cl. (1) & (2)—Reviston dismissed 


with costs—Starting point for execution of original decree— l 


Whether ‘ appeal. includes revision. 


The word ‘appeal’ in Arts. z & 2 of the Limitation Act does 


not include revision. Where a revision has been dismissed with 
costs, limitation for executing the original decree is from the 


date of the original decree and that for executing the costs-of a 


the revision from the date of judgment on revision. 
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